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_ THE TWENTY-FIFTH YEAR OF THE WORLD COURT * 


ba By MANLEY O. HUDSON 
os Of the Board of Editors 


The chief preoccupation with régard to the World Court during the 
year 1946 was the reorganization required by the modifications introduced 
- into its Statute in 1945.1. This involved chiefly the dissolution of the Per- 
manent Court as it was constituted under the Statute of.1920, the election 
of Judges to constitute the International Court of Justice, the organization 
`of the newly-elected bench and the.-reéstablishment of the Registry, and 
the adaptation of the Rules of Court to take account of the changes in the 
text of the Statute. Various administrative measures were adopted by the 
United Nations, in consequence of its replacing the League of Nations as 
the body responsible for the maintenance of the Court, and some progress 
was made during the year in extending the Court’s jurisdiction, No con- 
tentious proceeding was instituted during 1946,? no advisory opinion was 
requested, and hence no entry wa made in the list of cases before the Court. 


DISSOLUTION oF THE PERMANENT COURT 


The entry into force of the revised Statute on October 24, 1945, made it 
clear that the Permanent Court would not be reactivated. With the as- 
_ sent of the parties, the two pending cases—a case between Belgium and Bul- 
garia relating to the Electricity Company of Sofia and Bulgaria and the © 
` Gerliczy Case between Liechtenstein and Hungary—were dropped from . 
‘the Court’s list. In order to clear the way for a new election of Judges, 

the collective resignation of the eleven Judges of the Permanent Court? 
was communicated to the Secretary General of the League of Nations on 
J anuary 30, 1946.4 


* This is the twenty-fifth in the writer’s series of annual articles on the World Court, 
the publication of which was begun in this JOURNAL, Vol. 17 (1923), p. 15. 

1 The modifications were traced in detail in this Journaz, Vol. 40 (1946), pp. 14-45. 

2 A number of applications were addressed to the Court by private individuals, in reply 
to which reference was made to the provision in paragraph 1 of Article 34 of the Statute 
that ‘‘only States may be parties in cases before the Court.’? 

8 Under the provisions of Article 13 of the Statute the fifteen Judges who were in, 
office in 1939 when the Assembly of the League of Nations decided to postpone the third 
general election continued in the discharge of their duties. Judge Eostworowski died in 
‘1940, Judges Nagaoka and Urrutia resigned in "1942, and Judge Fromageot resigned in 
1945. 

14 This step had been preceded by a settlement of the Judges’ claims for their unpaid 
salaries. Payment of the Judges’ salaries had been discontinued in 1941, though token . 
payments were made thereafter. In December, 1945, the Supervisory Commission de- 
cided that the-arrears should be paid up to two-thirds of the established scale of salaries. 
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A further step was required to meet, the situation resulting from the an- 
nexing of the Court’s Statute to the Charter of the United Nations. Not 
all of the states parties to the 1920 Statute became parties to the Charter, 
and some of the latter had not been parties to the 1920 Statute. Hence, 


technically, the two Statutes were for a time in forcé, between two some~ 
what varying groups of states; in reality, the existing Permanent Court © 


had been taken-over by the United: Nations and it was generally appreci- 
ated that formal action was required to register the displacement of the 
earlier instrument. In December, 1945, the United Nations Preparatory 
Commission took note of the assent to the dissolution of the Permanent 
Court on the part of those members of the United Nations which were par- 
ties to the 1920 Statute, and declared that it ‘‘would welcome the taking 
by the League of Nations of appropriate steps” to that end.ë 

When the Assembly of the League of Nations met for its final session in 
Geneva, on April 8-18, 1946,° its first committee reported that ‘‘ just as the 
dissolution of the League of Nations follows upon the establishment of the 
United Nations, so the dissolution of the Permanent Court of International 
Justice follows upon the establishment’? of the International Court’ of 
Justice; but the committee pointed out that ‘‘dissolution’’ did not mean 
that the Permanent Court is dead, for ‘‘in substance, the contrary is the 
truth.” The following resolution was adopted by the Assembly: 


THE ASSEMBLY OF THE LEAGUE OF NATIONS, 


Considering that, by Article 92 of the Charter of the United Nations, 
provision is made for an International Court of Justice which is to be 
the principal judicial organ of. the United Nations and which is to be 


open to States not members of the United Nations on terms to be -de- 


termined by the United Nations; 
Considering that the establishment of this Court and the impending 


dissolution of the League of Nations render it desirable that measures ` 


for the formal dissolution of the Permanent Court of International 
Justice shall be taken; 

Considering that the Preparatory Commission of the United N ations, 
in a resolution of December 18th, 1945, declared that it would welcome 
the taking of. appropriate steps by the League of Nations for the pur- 
pose of dissolving the Permanent Court, and that this resolution records 
the assent to the dissolution of the Permanent Court of all the Mem- 
bers of the United Nations which are parties to the Protocol of Signa- 
ture of the Statute of the Permanent Court, whether Members of the 
League of Nations or not; 

Considering that all the J udges of the Permanent Court have re- 
signed and’ ‘that on the dissolution of the League no machinery will 
exist for the appointment of new Judges: 


5 Report of the Preparatory Commission, p. 57. 
- e Thirty-five States were represented in this ca 
t League óf Nations, Document A.35.1946. 
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RESOLVES : 


That the Permanent Court of: International Justice is for all pur- 
poses to be regarded as dissolved with effect from the day following 
the close'of the present session of the Assembly, but without prejudice | 
to such subsequent measures of liquidation as may be necessary. 


‘Though some of the parties to the 1920 Protocol of Signature were not rep- 
resented in the Assembly when this resolution was adopted, the authority 
of the resolution has passed without challenge. n 


ELECTION or THE New BENCH 


In preparation for the first election of Judges under the revised Statute 
of 1945, invitations were issued to national groups to nominate candidates 
in September, 1945. The invitations fixed December 15 as the date bys 
which nominations should be made, but this date was later extended to 
January 10, 1946, In response, nominations were made by fifty national 
groups, that is, by the national groups of all Members of the United Na- 
tions except Liberia? The names of seventy-six candidates appeared in 
the list placed before the General Assembly. Only eleven of the candi- 
dates were nominated by five or more national groups.** and toriy-eight 
candidates had but a single nomination, 

The election was begun by the General Assembly and the Security Cin 
cil on the morning of February 6. Votes were cast in the Assembly for as 
many as fifty-six.candidates, and.in the Security Council for thirty-two 
candidates. The first comparison of the list of candidates receiving a ma- 
jority (26) of the votes in the Assembly with the list receiving a majority 
(6) of the votes in the Security Council revealed the election of thirteen 
Judges. The Judges thus elected, with the votes required in the two bod- 
ies, were announced by the President of the Assembly as follows: Hsu Mo 
(China), De Visscher (Belgium), Basdevant (France), Guerrero (El Sal- 
vador), Krylov (USSR), McNair (UK), Fabela (Mexico), Hackworth 
(USA), Alvarez (Chile), Azevedo (Brazil), Badawi (Egypt), Read (Can- 
ada), and Zoricic (Yugoslavia).1* In the afternoon of February 6 no 
candidate received a majority on the second ballot in the General Assembly, 
but a third ballot gave a majority to Klaestad (Norway), and as he had a 
majority on a third ballot in the Security Council, he was declared elected; 


8 Seventeen of the States to which the groups belonged are not listed as having na- 
tional groups in the Permanent Court of Arbitration in the Rapport du Conseil Adminis- 


'  tratif de la Cour permanente @’ Arbitrage, published in 1946. 


9 Document A/8/Rev.1, 24 January 1946; Three of the nominees later declined the 
eandidacy. 

10 Fabela (Mexico), 13; Lozano y Lozano (Colombia), 9; Hudson (U. 8. A.) and De 
Visscher (Belgium), 7; Alvarez (Chile), Azevedo (Brazil), Basdevant (France), McNair 
(United Kingdom), 6; and Badawi (Egypt), Guerrero ss Salvador), Klaestad (Nor- 
way), 5. ; 

11 Journal of the General Assembly, 1st Session, No. 25, A 440. 


4 ` _ . THE AMERIOAN JOURNAL OF INTERNATIONAL LAW 


it is notable that this comparison of lists was made before the General As-. 
sembly had completed the number’ of places remaining to be filled. A 
- fourth ballot in the General Assembly gave a majority to Winiarski 


a (Poland) and later in the evening a fourth ballot in the Security Council 


had the same result, but the final comparison of the lists was not made until . 
later and Winiarski’s election was announced only on February 9. - 

On February 9 lots were drawn,” as required by Article 13 (2) of the 
Statute, to determine ‘‘the judges whose terms are to expire at the end of - 
the . .. initial periods of three ‘and six years.” The names of the fifteen 
Successful candidates were placed in a ballot box, and the Secretary Gen- 
eral drew out five names, indicating those -whọ weré ‘to serve for three 
years—Zoricie, Read, Winiarski, ‘Badawi, and. Hsu Mo; then five more 
names were drawn of those who were to serve for six years—Fabela, 
. Klaestad, De Visscher, Hackworth, and: Krylov. The remaining five names’ 
were of those whose terms run for the full period of nine years. All of the 
successful candidates” accepted the election, their terms commencing as of 
February 6, 1946. 

In another place $° the writer has appraised the results of the election. 
Maintaining the high standards set in the previous general elections of 1921 
and 1930, they provide a distinguished bench which includes men of many 
talents and varied experience, and ‘‘the body as a whole’’ represents quite 
satisfactorily. ‘‘the main forms of civilization’? and ‘‘the principal legal 
systems of the world’’ as prescribed by Article 9 of the Statute. 

The ease with which the 1946 election was conducted and the necessary 
majorities were attained in a single day was remarkable; but the fact pro- 
duced less satisfaction at the time because of a protracted discussion, in 
both the General Assembly and the Security Council, of the interpretation 
to be given to the phrase ‘‘third meeting” [French, troisième séance] as 
employed in Articles 11 and 12 (1) of the Statute. 

If the terms ‘employed in Articles 11 and 12 of the Statute are not as 
clear as they might be, they would seem to suffice for practical purposes, 
and it is significant that they gave rise to no diffigulty in the course of 


previous general elections conducted by the League of Nations, neither in . ` 


1921 * nor in 1930.5 In 1921 the President of the Assembly of the League 
of Nations construed the term ‘‘meeting’’ to require the completion of a 
list of successful candidates for all of the places to be filled, and it was 
made clear that this might require a number of ballots. Only-when the 
list was completed was a comparison to be made between the Assembly’s 
and the Council’s lists, and if the election was not then completed by the 


12 Same, No. 28, p. 469. ` 

13 Manley O. Hudson, ‘‘The New Bench of the World Court,” 32 American Bar Asso- 
ciation Journal (1946), p. 140. 

14 Records of Second Assembly, Plenary, pp. 235 ff. 

18 Records of Eleventh Assembly, Plenary, pp. 134 ff. 
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concurrence of the two bodies, a further ‘‘meeting’’ would be held for 
filling the remaining ‘places. Thus in 1921, when the Assembly proceeded 
to the election of eleven Judges, nine candidates had a majority on the 
first ballot, one on the second ballot, none on the third and fourth ballots, 
and one on the fifth ballot. Only after the fifth ballot was a comparison 
. made with the Council’s list, and it revealed agreement by the two bodies 
on nine candidates. Thereupon, the ‘‘meeting’’ of the Assembly was ad- 
journed, and ten minutes later on the same day a néw. meeting was held. 
A sixth ballot, then taken for electing two Judges, gave a majority to 
two candidates, and comparison with the Council’s list revealed agreement 
on these candidates. The election of four deputy-judges then ensued. A 
first ballot in the Assembly yielded a majority for two candidates; no candi- 
date had a majority on the second ballot but two were successful on the 
third. Comparison then revealed the final election of three candidates. To 
fill the fourth place, a third ballot was taken at the ‘‘meeting’’ of the As- 
sembly and a candidate received a majority; but on comparison with the 
Council’s list this successful candidate was not elected. A fifth ballot pro- 
duced a majority for a candidate, but a comparison revealed a different re- 
sult in the Council. The Assembly then decided that a joint conference 
should be held. On the following day, the joint conference was consti- 
tuted; on the next following day, the candidate proposed by the joint con- 
ference was elected. 

In 1930, when fifteen Judges were to be elected, a first ballot in the As- 
sembly gave a majority to fourteen candidates; four more ballots were then 
taken at the same ‘‘meeting’’ before a fifteenth candidate was successful. 
Then a comparison was made with the Counceil’s list, and it revealed 
agreement on fourteen candidates. At a ‘‘meeting’’ in the afternoon of 
the same day, five ballots were taken in the Assembly before a candidate 
for the fifteenth place was successful. Comparison then revealed disagree- 
ment between the electoral bodies, whereupon the Assembly adjourned 
for ten minutes. Upon a sixth ballot, a candidate was successful, and 
comparison then revealed his success also in the Council. In electing four 
deputy Judges, the Assembly took four ballots before completing its list 
and before a comparison was made; two more ballots, and two more com- 
parisons were required before the election of the four deputy judges was 
completed. A joint conference was at no time proposed. 

The paper prepared by the Secretariat in 1946 was not too clear on this 
point.° In the General Assembly Mr. Guerrero expressed the view that 
“‘it Is a question of days of meetings and not of a separate meeting’’; but 
the President of the General Assembly declared that in interpreting -Article 
11 ‘‘a meeting is a meeting in which one ballot has taken place, and there 
is nothing to prevent us from adjourning in that way either for an hour 
or for a day, if we so decide to have a second meeting for a second ballot, 


16 Document A/25, 31 January 1946. 
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and sc on.’’ When this latter interpretation was adopted,2 a suggestion 
was fcrthcoming that an advisory opinion by the Court was needed. ‘The ` 
discussion in the Security Council was protracted, due in part to incom- 
_ plete familiarity with the League precedents; the conclusion seems to have 
been. that a ballot was a meeting. Finally. the President of the Security 
Council gave assurance that no precedent was being set, and that there 
would be ‘‘some appeal to the.Court of International Justice, with a view 
to clarifying the position.’’+* The delegations of El Salvador, France, and 
the United Kingdom later made a definite proposal that the Court be re- 
_ quested to give an advisory | opinion on the question. 18 : 

This proposal was placed on the agenda of the second part of the Gen- 
eral Assembly. The American delegation in that body, when it met, sug- _ 
gested an interpretation to be given by the Assembly itself, however.”°. 
The Sixth Committee reported its opinion ‘‘that, in each of the successive 
‘meetings’ referred to in- Article 11, balloting should continue until the 
electoral body concerned has completed a full list.for all the seats to be 
filled,’* and that ‘‘the concurrent ‘meetings’ of the General Assembly and 
the Security Council will then be followed by comparison of the lists.’’ ** 
Jt therefore drafted a rule of procedure to be adopted provisionally and 
subject to the ‘coneurrence of the Security Council, as follows : 


' 


“Rule 99A. Any Perte ‘of the General Assembly held in pur-. 
suance of the Statute of the International Court of Justice for the 
purpose of the election of members of the Court shall continue until, 
as many candidates as are required for all the seats to be filled have 
obtained in one or more ballots an absolute: majority of votes.’ 


This report and the proposed rule were adopted by the General Assembly 
on November 19, 1946; 72 apparently the rule has not yet been adopted 
by the Security Council. | . The solution of the problem envisaged in this 
rule, which is eminently satisfactory, accords with the League of Nations 
practice. J 


-~ New PARTIES To THE p Starome 


-` By reason of their becoming Members of the United Nations Afghanistan, 
" Teeland, Siam, and Sweden became parties to the Statute during 1946. 
Switzerland was the first State to seek to become a party to the Statute 
without becoming a Member of the United Nations. 
_ On Cetober 26, 1946, the Swiss Government made enquiry as to the con- 
ditions on which Switzerland might become a party to the Court’s Statute, 


17 Journal of the General Assembly, 1st Session, No, 25\(Supp. A), p- 442. 
18 Journal of the Security Council, 1st Year, No. 9, p. 167. 

19 Document A/59, 13 February 1946. > , 

20 Document A/C6/44, 2 November 1946. 

21 Document A/191, 15 November 1946. 

22 Journal of the General Assembly, 1st Session, No. 38 (Supp. A), p. 327. 
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under paragraph 2 of Article 93 of the Charter.* On November 15 the 
Security Council recommended that the accession be permitted on condition 
of (a) acceptance of the provisions of the Statute, (b) acceptance of the 
obligations of a Member of the United Nations under Article 94 of the 
Charter, and (e) an undertaking to contribute to the Court’s expenses 
such equitable amount as the General Assembly should assess from time 
to time after consultation with the Swiss Government.” A committee of 
experts had reported to the Security Council that no special conditions 
were required as to Switzerland’s participation in the election of Judges 
and amendment of the Statute, but that general conditions on these mat- 
ters should be fixed later on. On December 11, 1946, the General Assembly 
adopted the recommendations of the Security Council; ?5 the accession by 
Switzerland had not been consummated, 


AccEss To THE Court By States Not PARTIES TO THE STATUTE 


Article 35 of the Statute provides (in paragraph 2) that ‘‘the conditions 
under which the Court shall be open to other states shall, subject to the 
special provisions contained in treaties in force, be laid down by the Secur- 
ity Council, but in no case shall such conditions place the parties in a posi- 
tion of inequality before the Court.’’ This text follows closely that em- 
bodied in the 1920 Statute; but there is an important difference in the 
meaning of ‘‘other states.’ The first paragraph of the original Article 
35 opened the Court both to members of the League and to states men- 
tioned in the annex to the Covenant; by the 1945 text of the paragraph the . 
Court is dpen only to parties to the Statute. 

On May 17, 1922, the Council of the League of Nations adopted a resolu- 
tion which was conceived in mystifying confusion.*® It laid down a con- 
dition requiring a declaration accepting ‘‘the jurisdiction of the Court, in 
accordance with the Covenant of the League of Nations and with the terms 
and subject to the conditions of the Statute and Rules of the Court,” and 
undertaking ‘‘to carry out in full good faith the decision or decisions of 
the Court and not to resort to war against a State complying therewith.” 
Either particular or general declarations were to be permitted, and in 
making a general declaration a state could accept the Court’s compulsory 
jurisdiction though its acceptance could not be relied upon vis-à-vis states 
making declarations under paragraph 2 of Article 36 of the Statute. The 
‘Covenant of the League gave the Court no contentious jurisdiction—it is 
even doubtful whether, apart from Article 1 of the Statute, it empowered 


23 Document S/185, 26 October 1946. 
24 Document A/Bur./64, 18 November 1946. For the report of the committee of ex- 
perts, see Document S/191, 11 November 1946. 


25 Journal of the General Assembly, 1st Session, No. 58, (Supp. A), p. 498; Document 
A/239, 10 December 1946, 


28 Minutes of the Council, 1922, p. 545. 
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the Court to give advisory opinions; clearly it was unnecessary for the 
Council’s resolution to refer to the Covenant. Nor did the Statute itself 
confer on the Court anything which could be called jurisdiction over con- 
tentious cases. The resolution would seem to have confused the problem 
of opening the Court, to litigants, with the problem of jurisdiction over 
disputes. It should have provided for access Wapponi dealing with juris- 
diction. 

This conclusion is confirmed by subsequent events. Under the Council’s 
resólution two particular declarations were filed by Turkey, in the Lotus 
Case and the Castellorizo Case; and only two general declarations were 
made—by Monaco and Liechtenstein.2” In other words, except for par- 
ticular declarations, the effect of the resolution in extending the use of the 
Court was slight; it might have been greater if access and jurisdiction had 
been more carefully distinguished. ` ` 

In a letter of May 1, 1946, the President of the Court drew this matter 
to the attention of the Security Council,’ by which it was referred to a 
cońmittee of experts. In view of the similarity of the text in the revised 
Statute to that in the original Statute the committee of experts sought a 
solution ‘‘analogous to that adopted by the Council of the League of Na- 
tions.” ?? Little attention seems to have been paid to the distinction be- 
tween access and jurisdiction, owing perhaps to the data prepared by the 
Secretariat. In consequence the mistake of 1922 was repeated in the reso- 
lution adopted by the Security Council on October 15, which was phrased 
in the following terms: °° — 

The Security Council of the United Nations in virtue of the powers 
conferred upon it by Article 35, paragraph 2, of the Statute of the 
International Court of Justice, and subject to the pee of that 
Article, resolves: 

(1) The International Court of Justice shall be open to a state which 
is not a party to the Statute of the International Court, of Justice, 
upon the following condition, namely: that such state shall previously 
have deposited with the Registrar of the Court a declaration by which 
it accepts the jurisdiction of the Court, in accordance with the Charter 
of the United Nations and with the terms and subject to the conditions 
of the Statute and Rules of the Court, and undertakes to comply in 
good faith with the decision or decisions of the Court and to accept all 
the obligations of a Member of the United Nations under APUR 94 


of the Charter. 
(2) Such declaration may be either particular or iek 


27 See Hudson, Permanent Court of International Justice, 1920-1942, pp. 389-390. 

28 Document 8/99, 5 July 1946. 29 Document 8/169, 24 September 1946. 

301 Weekly Bulletin of the United Nations, No. 13, p. 3. 

81 The category of states not parties to the Statute now ineludes: Albania, Austria, 
Bulgaria, Finland, Germany,. Hungary, Ireland, Italy, Japan, Liechtenstein, Monaco, 
Nepal, Outer Mongolia, Portugal, Rumania, San Marino, Spain, Transjordan and Yemen. 
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A particular declaration is one accepting the jurisdiction of the 
Court in respect only of a particular dispute or disputes which have 
already arisen. 

A general declaration is one accepting the jurisdiction generally in- 
respect of all disputes or of a particular class or classes of disputes 
which have already arisen or which may arise in the future. 

A state in making such a general declaration may, in accordance 
with Article 36, paragraph 2, of the Statute, recognize as compulsory, 
ipso facto, and without special agreement, the jurisdiction of the 
Court, provided, however, that such acceptance may not, without ex- 
plicit agreement, be relied upon vis-d-vis states parties to the Statute, 
which have made the declaration in conformity with Article 36, para- 
graph 2, of the Statute of the International Court of Justice. 

(3) The original declarations made under the terms of this Resolu-- 
tion shall be kept in the custody of the Registrat of the Court, in ac- 
cordance with the practice of the Court. Certified true copies thereof 
shall be transmitted, in accordance with the practice of the Court, to 
all states parties to the Statute of the International Court of Justice, 
and to such other states as shall have deposited a declaration under the 
terms of this Resolution, and to the Secretary-General of the United 
Nations. . i 

(4) The Security Council of the United Nations reserves the right 
to rescind or amend this Resolution by a Resolution which shall be 
communicated to the Court, and on the receipt of such communication 
and to the extent determined by the new Resolution, existing declara- 
tions shall cease to be effective except in regard to disputes which are 
already before the Court. 

(5) All questions as to the validity or the effect of a declaration 
ae under the terms of this Resolution shall be decided by the 

ourt. 


After the text of this resolution had been adopted by the committee of 
experts, the Polish representative, desiring to exclude Spain from access 
to the Court, proposed that it should ‘‘not apply to states whose regimes 
have been installed with the help of armed forces of countries which have 
fought against the United Nations, so long as these regimes are in power.’’ * 
This proposal, which was supported by the French, Mexican, and Soviet 
Union representatives, was not adopted, The new text of paragraph 3 of 
the Security Council’s resolution gives greater clarity to the references in 
the Statute to ‘‘states entitled to appear before the Court,” 38 


DECLARATIONS RECOGNIZING COMPULSORY JURISDICTION 


In view of the urgent insistance by many delegations at San Francisco 
that the Statute of the Court should provide for general compulsory juris- 
diction over legal disputes, it might have been anticipated that a number 
of states which had not previously done so would promptly proceed to. 


321 Weekly Bulletin of the United Nations, No. 13, p. 3. 
38 Bee Hudson, Permanent Court of International Justice, 1920-1942, pp. 392-894. 
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-exercise the option provided for in Article 36 of the Statute, and to make 
declarations accepting the compulsory jurisdiction as there outlined, In- 

deed, that course was recommended in a resolution adopted unanimously — 
by the San Francisco Conference.** Events have not vindicated the antici- 

pation, however, and the record through 1946 falls far short of what one 

would have hoped for. No general movement favoring such declarations 

developed during the meetings of the Assembly, and perhaps it must be 

thought that the Secretariat of the United N ations was remiss in this con- 

nection.®* 

Under paragraph 5 of Arole 36 previous declarations under Article 36 
are to be deemed to be still.in force, to the extent that they have not ex- 
pired according to their terms, ‘‘as between the parties to the present 
Statute.” In consequence the previous declarations made by Australia, 
Brazil, Canada, Colombia, Dominican Republic, Great Britain, Haiti, India, 
Iran, Luxembourg, New Zealand, Nicaragua, Panama, El Salvador, Siam, 
South Africa and Uruguay were in force down to the end of 1946. Decla- 
rations which had been made by the Netherlands and Norway expired dur- 
ing the year, but were renewed. Denmark made a new declaration some - 
months after the expiration of its previous declaration. Previous declara- 
tions by Bolivia and Sweden expired during the year (on July 7-and Au- 
gust 16, respectively), and were not renewed. Wholly new declarations. 
were deposited during the year only by the United Kingdom, the United 
States of America, and China. 

A. British declaration, communicated to the Secretary General on Feb- 
ruary 13, 1946, was conceived in the following terms: 3° 


I, Ernest Bevin, His Majesty’s Principal. Secretary of State for 
Foreign Affairs, declare on behalf of His Majesty’s Government in the 
United Kingdom in accordance with paragraph 2 of Article 36 of the 
Statute of the International Court of Justice that for a period of five 
years from the date of this declaration they accept as compulsory 
ipso facto and without special agreement, in relation to any other State . 
accepting the same obligation, the jurisdiction of the Court.in all legal 
disputes concerning the interpretation, application or validity of any 

` treaty relating to the boundaries of British Honduras, and over any 
` questions arising out of any conclusion ‘which the Court may reach 
with regard to such treaty. 


The general declaration made by the United Kingdom on February 28,.- 
: 1940, which is still in force, would seem to have covered such, disputes with 
states making similar declarations. The special declaration, which may 


34 1 Documents of the Conference, p. 627. 

‘35 For instance, the declarations actually made were not reproduced in official docu- 
ments for general distribution until after the session of the General Assembly had been 
completed. See Journal of the United Nations, No. 66 (24 December 1946). Inade- 
quate information was given even at that late date. , 

86 British Parliament Papers, Cmd. 6934. _ 
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become applicable to other states, is notable for its limitation to a specifie 
subject-matter. It is based upon Article 36 (2) of the Statute of the 
Court; that text, as amended in 1945, seems to envisage a declaration of- 
this limited scope, for it applies to disputes concerning ‘‘the interpretation 

of a treaty.” 
`~ The making of this declaration had TER foreshadowed in a communica- 
tion on behalf of the Government of the United Kingdom addressed to the 
Guatemalan Minister for Foreign Affairs on January 14, 1946, in response 
to the latter’s letter of September 24, 1945.87 The Guatemalan Minister 
- had referred to ‘‘the recovery of the territory of Belize’’ but the British 
reply referred to a transitory article in the Guatemalan Constitution 
adopted on March 11, 1945, declaring the whole of the territory of British 
Honduras to be Guatemalan. No position has yet been taken by Guate- 
mala in response to the British action. 

The Netherlands declaration of August 5, 1946, signed by Mr. van Klef- 
fens, was as follows (translation) : 


I declare that the Netherlands Government recognizes as compul- 
sory ipso facto and without special agreement in relation to any other 
Member of the United Nations and any other State accepting the same 
obligation, that is to say, on condition of reciprocity, the jurisdiction 
of the International Court of Justice in conformity with Article 36, 
paragraph 2 of the Statute of the Court, for a period of ten years as 
from 6 August 1946 and thereafter until notification of abrogation is 

_made, on any future disputes, except those in regard to which the 
parties would have agreed, after the coming into force of the Statute 
of the Permanent Court of International Justice, to have recourse to 
another method of pacific settlement. 


Previous declarations by the Netherlands had been made on August 6, 
1921, September 2, 1926, and August 5, 1936, the latest of them expiring 
on August 6, 1946. 


The American declaration of August 14, 1946, communicated to the Sec- , 
retary-General on August 26, 1946, was cast in the following terms : 38 


I, Harry S. Truman, President of the United States of America, de- 
clare on behalf of the United States of America, under Article 36, 
paragraph 2, of the Statute of the International Court of Justice, and 
in accordance with the Resolution of August 2, 1946, of the Senate of 
the United States of America (two-thirds' of the Senators present con- 

' curring therein), that the United States of America recognizes as com- 
pulsory ipso facto and without special agreement, in relation to any 
other státe accepting the same obligation, the jurisdiction of the Inter- 


87 United Nations Document, A/13, 23, January, 1946. The correspondence has also 
been published in British Honduras, a pamphlet issued by British Information Services 
in New York, I. D. 679, Oetober, 1946. 

38 15 Department of State Bulletin (1946), p. 452. 
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national Court of J ustice in all legal disputes hereafter arising con-- 
cerning 

a. the iieerovatation of a treaty; 

b. any question of international law; 
. c. the existence of any fact which, if Subia, would constitute a 
breach of an international obligation ; 

d. the nature or extent of the reparation to be made for the breach 
of an international obligation; 

Provided, that this declaration shall not apply. to 

a. disputes the solution: of which the parties shall entrust to other 
tribunals by virtue of agreements already in existence or which may 
be concluded in the future; or 

b. disputes with regard to matters which are essentially within the 
domestic jurisdiction of the United States of America as determined 
by the United States of America; or 

e. disputes:arising under a multilateral treaty, unless (1) all parties 
to the treaty affected by the decision are also parties to the case before 
the Court, or (2) the United States of America apetially agrees to ` 
jurisdiction ; and 

Provided further, that this declaration shall remain in force for a’ 
period of five years and thereafter until the expiration of six months 
after notice may be given to terminate this declaration. 


The jurisdiction conferred by this declaration is narrowly limited. Under 
sub-paragraph b of the first proviso, the respondent in any case to which 
_ the United States is a party may determine that the dispute concerns mat- 
ters essentially within its domestic jurisdiction, with the effect that the 
Court will lack jurisdiction to adjudicate on the merits. Under sub-para- 
graph c of the first proviso, the Court may be able to take jurisdiction over’ 
a dispute arising under a multilateral treaty, in a case to which the United 
States is a party, only if all parties to the treaty are parties before the. 
Court. Neither of these limitations had been included in any previous 
declaration under Article 36; if they should be repeated in future declara- 
tions by other states a distinctly backward step would, have been taken. 
In the letter communicating the United States declaration to the Secretary- 
General, the Government of the United States was said to ‘‘look forward 
to a great development of the rule of law in international relations through 
a broad acceptance of the function of the Court in the spirit of the Char- 
ter” ; obviaualy. the declaration falls short of being such a ‘‘broad accept- 
ance.’’ Yet the second proviso in the declaration is a useful innovation in 
that it sets a period for advance notice of the termination of the necep ence 
of jurisdiction. 

The Chinese declaration deposited on October 26, 1946, was made in the 
following terms: 

89 The writer has analyzed these limitations, in greater detail in 82 American Bar 
Association Journal (1946), p. 832. For other comments see the articles by Wayne Lw 


Morse and Lawrence Preuss in same, pp. 776, 660, and the articles by Francis O. Wilcox, 
Lawrence Preuss and C. C. Hyde in this JOURNAL, Vol. 40 (1946), pp. 699, 720, and 778. 


wa 


THE TWENTY-FIFTH YEAR OF THE WORLD COURT ` 13 


The Chinese Government recognizes as compulsory ipso facto and _ 
without special agreement, in relation to any State which accepts the 
same obligation and on the sole condition ‘of reciprocity, the jurisdic- 
tion of the International Court of Justice in conformity with Article 
36, paragraphs 2 and 3, of the Statute of the International Court of 
J ustice for a period of ‘five years and thereafter until the expiration 
of a six months’ notice of termination. 


China had previously accepted the Court’s jurisdiction by a declaration of 
' May 18, 1922, which expired on May 13, 1927. 
The Norwegian declaration, signed by the Minister for Foreign Affairs 
under date of November 16, 1946, was as follows: 


I declare on behalf of the Norwegian Government that Norway rec- 
ognizes as compulsory ipso facto and without special agreement, in re- 
lation to any other state accepting the same obligation, that is to say, 
on condition of reciprocity, the jurisdiction of the International Court 
of Justice.in conformity with Article 86, paragraph 2 of the Statute 
of the Court, for a period of ten years as from 3 October 1946. 


Previous declarations had been made by Norway on September 6, 1921, 
‘September 22, 1926, and may 19, 1936, the latest of which expired on Oc- 
tober 3, 1946. 

The Minister for Foreign Affairs of Denmark communicated the following 
declaration to the Secretary General on December 10, 1946 (translation) : 


Denmark recognizes as compulsory, in conformity with Article 36, 
paragraph 2 of the Statute of the International Court of Justice, the 
jurisdiction of the court towards any other state accepting the same 
obligation, for a period of ten years from the handing over of this de- - 
claration to the Secretary-General of the United Nations. 


Previous declarations had been made by Denmark on December 18, 1920, 
December 11, 1925, and June 4, 1936, the latest expiring according to its 
terms on June 13, 1946. 

The texts of these various \declarations bring out in relief the devotion 
of certain States to the strengthening of international law. They are able, 
therefore, to accept compulsory jurisdiction with a freedom from the fears 
which prompted the exceptions in the American declaration. 

(Provisions for the Court’s jurisdiction have also been included in n the 
trusteeship agreements approved by the General Assembly on December 
18, 1946.) The agreement concerning Togoland anoen British Mandate 
thus provides (in Article 19): 40 


If any dispute A ETA should arise between the „Administering ` 
Authority and another Member of the United Nations relating to the 


40 Document A/150/Rev. 2, 12 December 1946. See also Article 75 ofthe Constitution 
of the World Health Organization of July 22, 1946, Document E/155; and Article 17 of 
the Constitution of the Interfational Refugee Organization of December 15, 1946, Doou- 
ment A/284, 14 January, 1947, 
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interpretation or application of the provisions of this agreement, such ` 
dispute, if it cannot be settled by negotiation or other means, shall be 
_ Submitted to the International Court of Justice provided for in CHER: 
` ter XIV of the United Nations Charter.” 


REQUESTING OF ADVISORY OPINIONS 


‘On sence 21, 1946, the Economic. and Social Council nmt 
to the General Assembly that it should be authorized to request advisory: 
opinions from the Court. On November 20 the Sixth Committee of the 
General Assembly proposed a resolution authorizing such requests by the ' 
Economie and Social Council ‘‘on legal questions arising within the scope”? 
of its activities, the term ‘‘scope’’ being interpreted to include ‘‘legal quès- - 
tions concerning mutual relationship of the United Nations and the spe- 
cialized agencies.’’ 4t The resolution was adnted by the General Assembly 
on December 11, 1946.42 

The draft agreements negotiated with specialized agencies were approved 
by the Economie and Social Council on June 21, 1946, and October 3, ` 
1946,44 and by the General Assembly on December 14, 1946.4° The spe- 
cialized agencies thus to be related to the United. Nations are the Interna- 
tional Labor Organization,** the United Nations Educational, Scientific and 
Cultural Organization, the Food and Agricultural Organization of the 
United Nations, and the Provisional International Civil Aviation Organi- 
zation. Each of the draft agreements contains a standard clause concern- 
` ing relations with the Court, 41 of which the following served as model: 


Article IX. Relations with the international Court of J ustice 

1. The International Labour Organization agrees to furnish any in~ 
formation which may be requested by the International Court of 
Justice in pursuance of Article 34 of the Statute of the Court. 

2. The General Assembly authorizes the International Labour Or- 

. ganization to request advisory opinions of the International Court of 
Justice on legal questions arising within the scope of its activities other 
than questions concerning the mutual rélationships of the Organiza- 

, tion and the United Nations or other specialized agencies. 

8. Such request may be addressed to the Court by the Conference 
or by the Governing Body acting in pursuance of an suthoris Hon by 
the Conference. 

4. When requesting the International Gourt of Justice to give an 


41 Document A/201, 29 November 1946. 

42 Journal of the General Assembly, 1st Session, No. 58 (Supp. A), , p. 465. 

48 Journal of the Economic and Social Council, No. 29, p. 486. 

44 Document E/245, 25 October 1946, p. 41. , 

45 Journal of the General Assembly, 1st Session, No. 64 (Supp. A), p. 732. 

46 The agreement with the International Labor Organization was signed on December 
21, 1946. 

47 Document A/242, 11 December 1946. 
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advisory opinion the International Labour Organization shall inform _ 
the Economic and Social Council of the request.*® 


During the course of the year suggestions have been made on several oc- 
casions that requests be made for advisory opinions but no such request 
was voted: 

(1) Reference has already heen made to the suggestion at London that 
the Court’s opinion be requested on the interpretation to be given to the 
word ‘‘meeting’’ in Articles 11 and 12 of the Statute of the Court. 

(2) In the Second Part of the First Session of the General Aaah. 
various delegations proposed: that an advisory opinion be requested in con- 
nection with an Indian application regarding the treatment-of Indians in 
the Union of South Africa; the question proposed was ‘‘whether the mat- 
ters referred to in the Indian application are, under Article 2, paragraph 
7, of the Charter, essentially within the domestic jurisdiction of the 
Union.’’* 


Tx Session or THE Court or 1946 


A meeting of the Court was held at The Hague from April 8 to May 6, 
1946. As the eldest member Judge Guerrero served as acting President at 
the beginning. Proceeding to the election of officers on April 6 Judge 
Guerrero, who had served so efficiently as President since 1937, was again 
elected to fill that office, and Judge Basdevant was elected Vice-President. 
On April 6, also, the Court elected as Registrar, Mr. Edvard Hambro, who 
had served as Acting Secretary during the preliminary stages; on April 
18 Mr. Jean Garnier-Coignet, who had been Secretary to the Presidency 
from 1922 to 1940, was elected Deputy-Registrar. On May 3 the Court 
constituted the Chamber for Summary Procedure, to consist of President 
_ Guerrero, Vice-President Basdevant, and Judges McNair, Krylov, and 
Hsu Mo, with Judges Fabela and De Visscher as substitute members. 

A public inaugural meeting was held at the Peace Palace on April 18, in 
the presence of the President of the General Assembly (Mr. Spaak), a rep- 
resentative of the United Nations (Mr. Kerno), and Netherlands personali- 
ties. With the exception of Judge Alvarez all of the Judges were present 
and made the solemn declarations required by Article 20 of the Statute on 
- this oceasion. — , 

The principal achievement of the Court at this session was the adaptation 
of the Rules of Court to take account of the changes effected in the Statute 
in 1945, The original Rules adopted on March 24, 1922, and revised in 


48 The International Labor Office had long insisted on its being placed, in a position 
to request advisory opinions directly. See, especially, League of Nations, Document 
C.20.M.20.1944.X, ` 

49 Document A/C.1 and 6/20, 29 November 1946. 

to The addresses by President Guerrero, Mr. Spaak, Dr. Kerno, Mr. van Roijen and ` 
Mr. de Monchy were published by the Court. 
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1926 and 1931, had been thoroughly overhauled in 1936.5 The new Rules. ` 
effect relatively few changes in the 1936 Rules. The chief subjects of 
these changes are (a) the organization and working of the special chambers, 
(b) assessors, (¢) notification of names of agents and counsel, and (d) ap- 
pearance before the Court of states not parties to the Statute. 


ORGANIZATION OF THE Rees 


The events of 1940 led to a dispersal of most of the staff of the Registry 
of the Court. Some of the personnel had been on the staff since the Court’s 
earlier years. By faithful and efficient, service, the staff had developed a 
remarkable esprit de corps. Quite naturally, therefore, all of the mem- 
bers of the staff (not. including the former Registrar and the former 
Deputy Registrar) were recalled to their posts. This relieved the Court 
of the necessity of training new recurits, and it assured the continuance of 
a proved administration. A few new appointments have been made, how- 
ever. The Staff Regulations and the Instructions for the Registry, which 
were previously in force, have been provisionally continued by the Court. 

The revised Statute omits a provision previously included in Article 21, 
to the effect that ‘‘the duties of the Registrar of the Court shall not be 
deemed incompatible with those of the Secretary-General of the Perma- 
nent Court of Arbitration.” This omission was not due to a desire to 
establish an incompatibility, however, and on November 5, 1946, the Ameri- 
ean delegation informed the General Assembly that ‘‘the United States is 
proposing to ‘the Administrative Council of the Permanent Court of Arbi- 
tration that the Registrar of the International Court of Justice be desig- 
` nated as the Secretary General of the Permanent Court of Arbitration.” * 
The matter has become very timely because of the recent death of Dr. Crom- 
melin, who had been the efficient Secretary General of the Permanent Court 
of Arbitration since 1929. 


PRIVILEGES AND IMMUNITIES 


On February 13, 1946, the General Assembly adopted a resolution in- 
viting the Judges of the Court to consider and to formulate recommenda- 
tions on the privileges, immunities, and facilities necessary ‘‘for the Court’s 
exercise of its functicns and the fulfilment of its purposes, in the country 
of its seat and elsewhere.’’*> To give effect to this resolution negotiations 
were conducted between representatives of the Court and the Netherlands 


51 See Hudson, Permanent Court of International Justice, 1920-1942, Ch. 13. 

52 The text is. included in Series D, No. 1, of the Publications of the International 
Court of Justice. 

58 On this omission, see the writer’s comment in this JOURNAL, Vol. 40 (1946), p. 23. 

54 Document A/C.5/55, 5 November 1946. ` 

55 Journal of the General Assembly, Ist Session, No. 34, p. 704. 


THE TWENTY-FIFTH YEAR OF THE WORLD COURT 17 


Government which resulted in ‘‘an agreement on the general principles 
that should govern the matter’’ in so far as the matter concerns the Nether- 
lands, This agreement was confirmed in an exchange of notes between the 
President of the Court and the Netherlands Minister for Foreign Affairs 
_ on June 26, 1946.5° The agreernent does not cover ‘‘the question of pre- 
cedence’’ which has given some concern in the past. On December 11, 
1946, the General Assembly adopted a resolution Sperone the agreement 
thus reached. 

The matter of privileges and immunities in countries diar than the 
Netherlands was also studied by the Court, and its conclusions were com- 
municated to the Secretary-General.** The series of recommendations 
adopted by the General Assembly on December 11, 1946,°* relate to the 
privileges and immunities of the Judges, the Registrar and other Court 
officials, agents and counsel, assessors, witnesses and experts; and they pro- 
vide for the recognition by states of laissez-passer issued by the Court. 


EMOLUMENTS OF JUDGES AND OFFICIALS 


The salaries of the Judges of the Court were fixed by a resolution adopted 
by the General Assembly on February 6, 1946, immediately prior to the 
election of Judges." The annual salary of a Judge was set at 54,000 
florins, with an additional allowance of 15,000 florins for the President and 
a maximum additional allowance of 10,000 florins for the Vice-President. 
The highest salary previously paid, from 1936 to 1939, was 45,000 florins; 
the increase was imperative, both because of the lower rate of exchange and 
the higher cost of living. 

The Registrar’s salary was fixed by the General Assembly on December 
11, 1946, at 29,150 florins, with an additional non-pensionable allowance of 
5,850 florins, the Registrar’s salary being assimilated to that of a top-rank- 
ing director of the Secretariat.®° P reyionaly the salary of the Registrar 
had been 25,000 florins. 

On April 18, 1946, the Pridi addressed a letter to the Secretary- 
General of the United Nations suggesting that the salaries of the Judges 
and Registrar should be fixed in dollars instead of florins. When the 
question was examined by the Fifth and Sixth Committees of the General 
Assembly in November assurances of the stability of the florin and of facili- 
ties for exchange led the President to withdraw his suggestion. 

On the recommendation of the Fifth and Sixth committees the General 
Assembly adopted regulations on December 11, 1946, concerning the pen- 


58 Publications of the International Court of Justice, Series D, No. 1, p. 84. 

57 Document A/108, 9 October 1946. 

58 Journal of the General Assembly, Ist Session, No. 58 (Supp. A); p. 465; Document 
A/202, 29 November 1946. 3 

58 Journal of the General Assembly, 1st Session, No. 34, p. 686. 

80 Document A/226, 8 December 1946. 81 Document A/113, 23 October 1946. 
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sions of tke Judges and the Registrar; © the most notable change was the 
addition of provisionis for pensions for widows and children of deceased’ 
Judges. Regulations concerning reimbursement of travel expenses and 
subsistence allowances were also adopted by the General Assembly on De- 
cember 11.3 . 


BUDGET OF THE Court 


In earlier years the authorized budget of the Court never exceeded the’ 
1937 figure of 1,325,651.75 florins, and the actual expenditure never ex- 
ceeded the 1932 figure of 1,214,854.32 florins. 

The 1946 and 1947 ‘budgets of the United Nations were adopted on De- 
cember 14, 1946.°* They include as the 1946 budget of the Court $477,208, 
and as the 1947: budget of the Court $638,412. In view of the present 
rate of exchange as compared with earlier years,** this latter represents 
little if any. increase over the 1937 Court budget. 


PREMISES IN THE PEACE PALACE 


T the past the Court enjoyed the use of certain parts of the Peace Palace 
at The Hague under an arrangement of March 8, 1924, a rider to which 
was put into effect in 1934.°° Since 1933 the payments by the League of 
- Nations to the Carnegie Foundation in respect of such premises have been 
at the rate of 60, 000 fiorins a year, 20,000. of this sum being applied for 
repayment by the Foundation of loans contracted for the remodeling of the 
Peace Palace. ; ; 

On February 12, 1946, the General Assembly of the United Nations ap- 
proved the setting up of a small Negotiating Committee of eight members 
to assist the Secretary General in negotiating with the Carnegie Foundation 
.at The Hague. ` This Committee visited The Hague and, without consulting 
the Registrar of the Permanent Court who was there, concluded an agree- 
ment calling for the payment of 48,000 florins a year instead of the 40,000 
paid previously, and a separate agreement calling for the payment of 20,000 
florins a year for repayment of the loans.*® These two agreements were 

approved by the General Assembly on December-11, 1946. 


62 Document A/217, 7 December 1946. 68 Document A/226, 8 December 1946. 

64 Journal of the General Assembly, 1st Session, No. 63 (Supp. A), p. 659. 

88 Document A/272, 13 December 1946. See also Document A/C.5/87, 23 November 
1946. 

66 The International Monetary Fund has announced the present par value of the florin 
as 37.6953 United States cents. United Nations Press Release E8/287, 18 December 
1946, x 

87 See Hudson, Permanent Court of International Justice, 1920-1942, p. 324. 

68 During the war years the payments were suspended. 

. 88 Document A/219, 7 December 1946. The period, for repayment of the loans was 
extended, in view of the suspension of payments by the League of Nations during the 
war. “ 
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PUBLICATIONS OF THE CouRT ‘ 


. The serial publications of the Court are projected for the future on the 
lines followed in the past. A new series D was inaugurated during the 
year by the publication of No. 1, containing the English and. French ver- 
sions of the Charter and the Statute, the English and French versions of 
the Rules of Court adopted on May 6, 1946, and the letters exchanged on 
- June 26, 1946, between the President of the Court and the Netherlands 
Minister for Foreign Affairs, relating to the privileges and immunities of 
Judges. and officials of the Registry. ‘During the year a brochure was also 
published on the Inaugural Session of ‘April 18, 1946. 

The Court has also issued communiqués to.the public from time. A timef 
in Angst and in French. 


` sf 


t 


kal * $ 


The Court is now firmly established and thoroughly organized. It merits 
general confidence. It is not in any real sense a new- Court. Few signifi- 
cant changes have been made in its Statute and continuity with the past is 
assured in many ways: in the presence of two of the former Judges on the’ 
new bench, in the continuance of Judge Guerrero as President, in the re-? 
calling to the staff of the Registry of all of the former officials with two ex- 
ceptions, and in the but slight revision of the Rules of Court as they existed ` 
since 1936. This assurance means that the Court has passed beyond the 
experimental stage and that the path ahead is not untried. 

In order that it may usefully serve ‘the world of our time wide jurisdic. 
tion should be conferred on the Court and Governments should show & 
willingness to submit themselves to the exercise ‘of the jurisdiction con- 
ferred. Yet the value.of this great institution for the judicial application - 


of international law is not to be gauged entirely by the cases which may = ` 


be brought before it. The mere fact that it exists may exert an influence 
in behalf of the peaceful settlement of disputes between States without any 
resort to adjudication, 


r 


THE NUREMBERG TRIAL AND INTERNATIONAL LAW * 
By Gzorcz A. ees ; E 
` Editor-in-Chief . 


Å Retribution for the shocking crimes and atrocities : M by the 
enemy during Word War II waş made imperative’ by. the. overwhelming ' 
demands emanating from. the-public~ ‘conseience- throughout the e civilized 





world} Statesmen snd jurists’ Tealized that another failure “to vindicate 


_ the law'such’as followed World War I would prove their incapacity to make 
' progress in strengthening the-international law of the future. . 
It is not necessary to review the steps which led to the verdict of Nurem- 
berg. ‘ They have been given full publicity. "These observations will ac- 
‘cordingly be confined to the indictment andthe judgment upon it,? 
7) All the crimes for which punishment was asked and administered are de-_ 


fined in the Charter establishing the International Military Tribunal. 
=] The. agreement for the Charter * is an executive agreement in the signing 


ii 


+ 


* of which the' American representative was the agent of the President of the 
„United States acting in his capacity as Commander-in-Chief of the armed 
‘forces. The indictment and the verdict must be read and construed within 
the limits ọf the Charter. | The Tribunal expressly held that the provisions 
of the Charter were’ binding. upon it as the law to be applied to.the case. 

It will tend to clearer presentation of the subject to follow a logical ; in- 
stead of the numeriéal order of the charges in the indictment. `. 

Count 3 charges War: Crimes in violation of the laws aud-eystonis of war. 


If These are defined to include, but not limited to, “‘murder, ill-treatment or 


‘deportation to slave labor or for any. ‘other purpose of civilian ‘population 
of or in oceupied territory, murder or ill-treatment of prisoners of war or 
persons orf the seas, killing of hostages, plunder of publie or private -prop- 
erty, wanton destruction of cities, towns or villages, or devastation not justi- 
. fied by military necessity.” 

A 3 substantial objection lies sia tae ie of such war, ee judg- ` 


mënt, or to the execution of the sentences. The la laws and. customs. oË. war, 
me ey E E 


* Revised, enlarged, and amptatea, version of an- address delivered’ ‘at ‘Atlantic City," 
JN. J., Oct. 29, 1946, beZore the Section of International and Comparative ‘Law of: the f 
American Bar Association, as Chairman of the Committee on Punishment of War- 
Criminals. 
T See the author’s ‘‘Retribution for War Crimes,’ in this JouRNAL, Vol. 87 (1943) , 
8L o ' 
p 2 The complete official text of the Jvägment is printed. below, pp: 172-333: “tt gives 
all the relevant facets. : ; 
. $ Printed in this JOURNAL, Supplement, Vol.. 39 (1945); p: 258. ge E ae 
4 Same, p. 257. t- pe tes 
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che 


including those- of m. T E iid ena O: 
law. They are enacted in natiqual legislation, codified. inwilitary manuals, ` 


incorporated in binding International conventions, and | affirmed by the im- O, 


memorial practice of states- thus becoming a „part of the common law of | 
wan “It is accepted international law, ci conventional as well. as customary, 


a feat apelligerent: has authorit ty to try. y anà punish individuals f for crimes, crimes * 9. 


which constitute violations of the laws and eustoms.of war-as-well-as ofthe 





lang humanity, when s when such persons fall within his power.®, r 
wv Objections from military sources that i is_not legal to punish. military ) 





a Sh ee 


po Be ASA ne etn IS 
superiors, cannot be well taken, In'spite of any rules to this ian con- | 


quined-irmiitary manuals, the law does. not-permit anyone i et ae 


impunity ‘a crime prol ibited by military or any.other law upon tiie plea of 
oh „respondeat s Superior. . Limits are placed upon the application of this rule, 
taking into nto consideration the justice of the charge in each cases. Moreover, 
it should not be overlooked that the. maxim i_respondeat. superior. -works. in, 
two directions. If a st subordinate te successfully pleads the rule.the liability Y P, 
for the the commission of n of th the crime. e crime is not extinguished but is transferred to t to the. 





a coer T enn ate rn reer nf 


for the signature or i or iss issuance ae orders that violated the’ laws: ‘and _customs i = ts 


of war. Had their contention that the they acted upon the orders of Hitler‘ ip l 








been accepted as a valid defense, the rule respondeat super ior would have. | 


served merely as a reductio ad absurdum for the purpose of frustrating the: . va 


law. Upon st such a a theory it Would haye ‘been impossible to punish anyone” 3 
for the crimes of this y. War: Yy2All the perpetrators charged with offenses ; 
might have made the same defense; and the arch criminal, Hitler, by. comi; 
mitting suicide, made it impéssible to-inflict punishment, upon this earth eS 


Technical’ objections that might be raised to the e legality ‘of the-Tribunal- a : 


oe 


on the ground. that it was an international niilitary y-tribunal, instead o ofa ?. 


strictly natiónal one, or similar objections 1 raised ‘ to the com petence of © : 


"NS civilian judges to preside over a Ynilitary tribunal, were sufficiently an- p 


swered by Major V Willard B, Cowles. “while he was in the Judge Advocate 


_General’s Department: ‘of the United States Army... In an article published as 





‘in June,” 1944; ‘he wrote: “A military t ribunal with mixed, inter-a allied per- ~ Wes 





sonnel may: pro erly” be éstablished by the commanding general of. KON 





, operating’ ‘eobelligerent*forces,’’, and ‘‘Tix:the United States, the personnel ° A T 


y saaie SES OU a aaee 
of of military commissions’ have usually been commissioned” officers; There i 18, 
._ fhowever, pô. ) legal objection t to ) the use of, qualified < civilians. rr . 


5 5 Case oft the German Saboteurs, , Ex parte; Qúirin (1942), 317 U.. 3. 1 “this TIERA, oo 
Vol. 87 (1948), p. 152./"See ‘‘Uiiversality of’ Jurisdiction over War. Crimes, by ae ol 
` lard B. Cowles, in California Law Review, Vol.:33 (1945),’ pp. 177-218. . a: 
8 Seo “the author's - editorial. “Superior ‘Orders and War Ctimes,?* in ‘this ovata 
Vol. 15 (19217, p.440. = 7 a io oe = 
7 Trial of “Wär ‘Criminals: -by ‘Military ‘trib, 7 in: American Bar Association: 
Journal, Vol. 30, No. 6: (Sune, 1944), f $830.. A we 


a 
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: We therefore conelude ree no question of ex ‘post facto legislation: Or 
` punishment. was involved in the proceedings at Nuremberg on Coupt: 3 of 


-. the indictment, and. that they w were legally egally adapted to the vindication of 


., accepted prin ciples of international law. ., 
pi : ; Count 4 of the indictment ‘charges ( TN ERE Humanity. „These 
a S were defined in’ the Charter as “murder, extermination; enslavement; de- 
3 portation, und othe humane acts committed aga against any civilian popula- 


’ Jurisdiction of of the Tribunal, ‘whether or not in violation” of the doniestic 
za law of the country. where perpetrated.’’ ` Such ‘acts are closély: ‘related to 
+ Sy war crimes and i In most ‘eases trial would be upon. the same ‘evidencé, eé.V How- 
ever, where, crimes against humanity may not. for. any, reason: be cognizable 

„as War crimes, the governments of-the Allied Powers now in military ó¢eu- 
Tacy pation of ‘Germany have jurisdiction to punish such crimes; otherwise, they 
would go, unpunished. * “With the unconditional surrender of. Germany, its 
"EYA goverriment went out of existence as a. sovereign state and its sovereignty 
e { ismow held in trust by the’ condominium of the occupying powers. ‘On this 
‘point, ‘the ‘Nuremberg Tribunal held : “The making of the Charter was the 
exercise of the Sovereign legislative power by the countries to which the 
| German Reich. unconditionally, surrendered ; and. the. undoubted zight of 





Dee Ag tion, before or during thé war; or persecutions on’ olitical, r racial or re or reli- 
of 
nek gi ous gr rounds in execution of or in connection „with any ‘erime within’ the’ 


1s 


_ these, countiies to legislate- for the occupied, territories has, been recognized , 


_ by the civilized, world.” ® ‘ The International; ‘Military. Tribunal” was estab- 
" lished aftér: consultation with the. Allied | Control Council- which, exercises 
mupreme authority in Germany. Seis tow cae "tn Pe ee 


` There could be no more sacred trust t than: ` that“o! of "upholding, th the lai 





g i i Against primitive and :barbarous acts of f inhumanity which h shock the con- 


PA “science eof all civilized peoples ‘and are forbidden by" ‘divine as swell as human 
-eommand. The. cireumstancé that, stich acts may have ‘been’ permitted or 


N Ae OEO nE A ne na ney 
fo “prequited by N by Nazi la law, eit either withi within. Germany 0 . in the’ countries. invaded . 


enc pimen ny San 


ee to “respect Abe laws ¢ of £ the def defeated ted enemy which are: e-nepugnant, G 


e Ht am, meeen ese pin ten 


ra tise ieir principles of of lew, Justive, and i individual rights. 





ey hs It is a gerieral rule: of public law; recognized ai and acted.’ ‘apon- w the 
gi: a z. United ted States; that-whenever political ° jurisdiction an ‘and | legislative] power 


at Over any any territory are transferred. from one: nation: or. sovereign: to an - 


8 See, ee The Legal Status, of. Germany according ‘t io the’ Declaration of. Berlin, *? by. 
Hans’ Kelsen; this JouRNAL, Vol. 89 (1948), p- 518; zand “Thè Legal: Status*de Geor- 


: many,’? Dy, Egon Schwelb, “in ‘same, Vol: 40. (1946), p- 811: . For Genèral Eisenhower’s 7 


‘proclamation establishing military government. in, Germany” and vesting, supreme ‘legis- 


<. atiye, judicial, “and executive authority in the Supreine Commander of the Allied: Expe- 
es ditionary’ Forces, see ‘‘ American Military. Government Court in, Gerininy, 23: by E. B. 
i: f Nobieman, in žarne, p 808. Me ae Oe ee ar oa 
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other piiss all laws, ordinances, and eE EEN in caia with the 5 
: political character, institutions and constitution of the new ‘government R 
arè at once displased. : 8 


The Diro specifies that. the Tnteriationa Military. Tribun aaah T have Mius 
s jurisdiction of crimes against humanity committe committed befo ore or or during 1 the’ A 


. war and whether or not such crimes were in e in violation o £ the domestic law Ste 


of the country where pérpetrated. This broad jurisdictional clause was in- 
cluded for the obvious purpose of punishing acts committed by Nazi Ger- 
many. against her own citizens in the course of persecutions on political, ; 


re eer 


X ‘national law, customary or conve entional, by Sih such acts committed-be. 
ore the commencement of hostilities can be punished by the subsequent 7 
military occupants. The prosécuting governments were. unable to establish -` 
‘the contrary of this statement of the- law. On this point in the indictment. 
the. Tribangl held: ‘“‘To constitute Sa eerie acts relied, relied ` 
on before the dutbreak of war must have been in execution of St, in, “cones o> TA 
tion with, any crime Within the jurisdiction 03 oft the | fribunal.’ After con- 
‘sidering sidering the evidence wid The arguments, i the ‘Tribunal al held’ further ‘‘that 
revolting and ‘horrible as many. of these-crimes were, it has not been satis- 


factorily proved that they were done in execution of, or in connection with os 


any such crime. The Tribunal therefore ‘cannot ‘make a general declara- 


oo 


fion that the acts before 1939 were crimes against humanity within the ea 


meaning of the Charter. “But,” continued the Tribunal, ‘‘from the begin- f 





ning of the war in 1939 war crimes were committed on a yast scale, which _ 





were also e also crimes against humanity ;° sand in go. far as the inhumane. acts: 


charged in | in the indici the indictment, and cumbia aft er the "beginning of the wan ` ue 


did not constitute wi war crimes, they. w were all committed ‘in execution ution of; or... 





rimes, t 


‘\/ in_connection with, the aggressive war; and tl therefore constituted crimes. 





kamman ees a A ae A n Aaaa m DE a m eT A, 
. against Hi Human nity.” It is not clear from the reasoning of the Tribunal, 


in “view aw of its previous holding that it:was bound by the Charter: vas the law ` 
of the case, why it felt free to disregard the a terms of the Charter l 
. on this particular definition.. . 

All of the defendants. who were. convicted were found guilty, on. one or 
_ both of: Counts 3 or 4 charging | War Crimes and Crimes Against Humanity, <. 
except one -who willbe referréd: to-later. - The~sentences' inipésed ‘ted a 

` either one or both of these crimes:. The Herculean efforts. of the prosecuting 

governments i in rounding up the. culprits and collecting the evidence against _ 


them merit’ the universal applause they have received. The fair-treatinent-. - 


of the prisoners by the judges and the justice of their décision deserve’ the 


- approval of the legal profession thr oughout the “world. The ground lost i moo 


c, i9 Supreme Court of the United States in Vilas v. City of Manila (1941) , 220° v. S. 
345, affirming’ ‘Alvarez.y Sanchez v. United States, 216- U. S 167, and C. R- I. & P. Ry. 





` Co. v Meatia, 114 U. 8.542. o S, A L 
: at SS po C T . 
D NN Vie ae 





ae the British High Court of Admiralty, held: 


a 
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` the strengthening of international law by the failure to execute the penalty í 


- clauses of the Treaty of Versailles was recovered. 

Had the indictment ended here, the trials and judgment would rest upon 
solid legal’ prinéiples and practice. Conviction upon additional charges of 
doubtful legal validity added nothing to the satisfaction of retributive jus- 

í tice already meted out on Counts 3 and 4, Its contribution to the strength- 
ening ‘of international law is limited to an unprecedented decision by a mili- 
, tary tribunal of the victors, trying captured enemies which it is hoped will 
institute anew custom establishing the juridical praupie that- aggressive 


l “a war-making is illegal and criminal. 


Novel. precedents purposely designed to change existing international ine 
are not new in the practice of nations. One of them came before a great 
“English jurist during the Napoleonic Wars when France set up prize courts. 
' in neutral territory. Lord Stowell, then. Sir William Scott, speaking for 


OEY te, 


‘Now, it having been the constant usage, that the tribunals of the law 

of nations in these matters shall exercise their functions within the 
belligerent country ; if -it was proved to me in the clearest manner, that 
.on mere. general theory such a tribunal might act in the neutral coun- 
, try, I must take my stand on the ancient and universal practice of man- 


` kind, and say that as far as that practice has gone, I am willing to go, - 


‘and ‘where it has thought proper to stop, there I must stop’ likewise. 
. _ It is my duty not to admit (he continued) that because one nation has 
. thought proper to depart from the common usage of the world, and to. 
meet the notice of mankind in a new and unprecedented manner, that 
“I am on that account under the necessity of acknowledging the efficacy 

_ of such a novel institution, merely because general theory might give it 

"a degree of countenance, independent of all practice’ from the earliest 
history of mankind: 


` Speaking: of the growth of international law from priticiple to practice, 
ms Tord Stowell commented that Ten ; 


A great ‘part of -the law of daeoni stands ‘on no other Jamon: it 
dis introduced, indeed, by general principles, but it travels with those 
principles only to a certain extent; and, if it stops there, you are not 
at liberty to go farther, and to say,- that mere general speculations 
‘would bear you out in 3 further progress. AO 





The inyocation of principles. of doubtful legality in’ the E ‘of 


-the Nazi defendants may ‘lay the entire proceedings open to: -challenge by 
future. generations of Germans: Hitler’s amazing rise to. political power 


received. its initial impetus and was ‘successful primarily because of his at- 
: tack upon ‘the War, guipclause”? improvidently inserted fór political rea- 


10, (1799): 4 ‘© Rob. 185; Hudson, Cases on International Law ey. Pr: 1395; Scott, 
Cases on i cats Law {1922}, P 1070. 
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sons in what he called the Versailles Diktat. The clause affirmed that: 
World War I was imposed ‘‘by the aggression of Germany and her allies.” 1 . 
The defendants were charged in Count 1 with the Common Plan or Con-, 


spiracy to commit- the other crimes charged in the indictment. Count 2 
charged the defendants with Crimes Against Peace which were defined in 
the Charter as ‘‘planning, preparation, initiation or waging of a war of ag- 
gression, or a war in violation of international treaties, agreements or as- 
surances, or participation in a common plan or conspiracy for the accom- 
plishment of any of the foregoing.’’ These two charges will be considered 
together as they were so considered in the judgment of the Nuremberg 
Tribunal. 

The gravemen of the charges against the defendants under Guntis 1 and 
2 rests upon two premises: (1) that aggressive war has been outlawed by 
the Community of States, and (2) that acts committed in planning or wag- 
ing of such a war are now international crimes for which individuals may 
be criminally punished. It should be carefully noted that neither the defi- 
nition in the Charter of the International Military Tribunal nor the judg- 
ment of the Tribunal requires as elements of Crimes Against Peace that 
War Crimes or, Crimes Against Humanity be associated with them. 

In taking up the consideration of these charges, the Tribunal calls atten- 
tion to the fact that ` 


The-Charter defines as a crime the planning or waging of war that is 


a war of aggression or a war in violation of international treaties. The - 


Tribunal has decided that-certain of the defendants planned and waged 
aggressive wars against twelve nations, and were therefore guilty of 
this series of crimes. This ‘makes it unnecessary to discuss the subject 
in further detail, or even to consider at any length the extent to which 


these ageressive wars were also ‘ ‘wars: in violation of miemianona: 


eae agreements or assurances.’ 


The Tribunal proceeds to consider ite matter further with the explanation, 


Buti in view of the great importance of the questions of law involved, 
the Tribunal has heard full argument from the prosecution and the 
defense, and will express its view on the matter. LS. 


What follows in the Tribunal’s judgment on these charges is, consequently, — 


` obiter dictum and the value of the views expressed on the’questions of law 
involved will be measured goor dngiya in the future development of inter- 
national law. - 


G 


11 This clause was part of Art. 231 of the Treaty of Versailles and should not be con- . 


fused with Art. 227 which publicly arraigned-the German Kaiser ‘‘for a supreme offense 


against international morality and the sanctity of treaties,’’ or with Art. 228 which 


provided punishment by Allied military tribunals of acts ‘‘in violaton of the laws and 
customs of war.’’ See the author’s editorial entitled ‘‘The settlement of the reparation 
problem,’? in this JOURNAL, Vol. 24 (1930), p. 339. 
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$ It cannot be denied that teie with thie establishment of the Eemi f 
A „yof Nations the concept of preventing aggressive war has been growing. 
e ‘This is shown in the unratified Geneva Protocol of 1924; -in resolutions 
passed by ińternational conferences such as the Assembly of the League of 

. Nations in 1927, and the International Conference of American States in, 
February, 1928 ; by the coriclusion of treaties such as the Pact-of Paris for 
the Renunciation of War ‘in 1928, and the Argentine Anti-War Treaty of 
1988 ; and by the series of non EST pacts còncluded in 1932 and 1933 
by Soviet ‘Russia with Afghanistan, Czechoslovakia, Estonia, Finland, Lät- 
via, Persia, Poland, Roumania, and Turkey. All such efforts deserve the 
utmost praise, sympathy,. and support, -for it is obvious that the prevention 
of aggression as a breach of the international peace must be the foundation 
“stone upon which the whole structure. of international order will have to 

m bats štand in the future or it will be built upon sand as in the past? But uj- 


...' ratified protocols can not be cited to show acceptance of their provisions and 
i oa! resolutions of international conferences have.no binding effect_unless and 

mt ugtilthey are sanctioned by subse quent naticnal or international action ; 

s KE and treaties of non-aggression that are flagrantly disregarded when it be it_ be: 

ot comes expedient ta do so can not be relied upon, aseyidenes to prave-the 

. ` eyol 

o ia The Nuremberg judgment contains an historical narrative of events upon 
` which the Tribunal founds its conviction of the defendants of planning anë ` 

"engaging in aggressive-war. This the Tribunal holds to be the ‘‘supreme 

‘international crime.’’ Obvious omissions from this recital make it difficult 


- to accept it as an impartial historical document. Moreover, the Tribunal i 
failed to take into consideration or give due: we weight” të the attitudes. of the 
prosecuting governments toward the same events at the time they took 
- placé. For example, the prompt recognition o2 the annexation of Austria ` 
pby Germany, and the failure of the League of Nations to act upon. a-protest’ 
| filed by the Mexican ‘Government demanding that ‘the: obligations of the. 
Covenant be enforced at that time, would seem. to negative the holding by“ 
-the Nuremberg Tribunal. that the planning and- consummation of thé an- 
nexation was part of an international crime. $ See 
In the matter of the German aggression pon Ce its initia-. - 
‘(tion was. celebrated by an agreement between the aggressors. and: ‘some of 
the present prosecuting powers., Was it any less justifiable“or ‘legal for 
o. Great Britain and France to conipel ` Czechoslovakia to consent: to` Ger~ ° 
` many’s initial aggression in September, 1938, than. it was.for Germany six’ 
; ` months later to obtain Czechoslovakia’s consent under duress to the liqui- 
eet dation of: the remainder of her territory? . Professor Quiney Wright’ re- 
` ‘ferred to the earlier agreement (that of September, 1938) as’ “‘the Dictate 
“of Munich” comparable to “the Dictate of Versailles. ” He maintained 


ve 





i” 12 See ‘the writer *g letters in The ‘Ned Y ork Times of Ost. 22 and Noy. 12, 1944, gig 
specifie provisions to this end in the Charter of me United Nations then. ‘under patho ‘ 
: 7 discussion. ae ; ; 
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Great Britain and France as well as other Powers: 


Paanan eR a anaana aaa aa le š ne 


that the Munich Agre t was made in violation of the legal obligations of 





France and Great Britain, instead of aiding to preserve the terri- 
torial integrity of Czechoslovakia as they were bound to.do under the. 
| Covenant, . . . joinéd with Italy and Germany in demanding that’ 
Czechoslovakia give to Germany in less than a fortnight practically. 
everything the latter had asked. It would appear tliat the action of 
the four Powers should bé characterized not as peaceful change, but . 
as intervention which, according to ‘“Historicus,”’ is ‘‘a high and sum: _ 
mary procedure which may sometimes snatch 'a remedy beyond the 
reach of law.” 18 


If the aggression against Czechoslovakia was an international criminal act, 
then all the participants in the Munich Agreement were equally guilty. ~. 


Finally, the.Tribunal holds that ‘‘the war initiated by Ge ingt 
ree Poland on September J, 1939, was most plainly an aggressive war which A 


\/ was to develop in due course into the war which embraced almost the whole : 
world and resulted in the commission of countless crimes both against-the 
laws and customs of war and against humanity.” The Tribunal’s account - 
of the events ‘leading up to the aggression against Poland omits reference 
to the vitally important part played by Soviet Russia both before and after - 
the fact. /The judgment refers to the non-aggression pact signed by Rib- 
bentrop akd Molotov on August 23, 1939, only: in connection with the war 
which Germaiy started against Soviet Russia on June 22, 1941. The terms 
of that pact, the circumstances under which it was signed, and the conduct 

lof Russia as well as of-Germany immediately following its signature lead 

| a strong presumption that it was made in anticipation of a joint attack 
n Poland by both signatories.‘* -Dy view of the commitments of Great 
Britain and France to come to the assistance of Poland and of other facts“ 
recited in the Nuremberg judgment, there seems good reason to beliéve that” 

. » Germany would not have launched her attack on Poland without having 

7- first obtained Soviet Russia’s signature to the pact of August 23, 1939. 
Sixteén days after.Germany invaded Poland on September 1, 1939, Soviet 
forces also entered Poland, in violation of the non-aggression pact between , 
those two countries, and on the same day the Soviet Government informed 
the Polish Ambassador that ‘‘the Polish state and its government have in 
fact ceased to exist.” ` Eleven days later, on Septeyaber 28, Ribbentrop and 
Molotov entered into another agreement partitioning all of Poland between ` 


them. If the dictum_of ie Nuremberg Tribunal that the aggression, - 
against Poland constituted an international criminal act for which the per- vo 


his JournaL, Vol. 33 (1989), ¢ 


kd 






` 18 The Munich Settlement and. International Law,’’, 
p. 12 at pp. 28-29. : 
14 For the text of the Russo-German pact of Aug. of 


f 


939, see this JOURNAL, Vol. 35 
(1941), Supplement, p. 36.- ee a l 
15 For these:and additional facts concerning Soviet 
land, seo editorial entitled ‘‘The Polish, Boundary Qu 
this JOURNAL, Vol..38 (1944), p. 441. - 


tussia’s aggression against Po- 
tion,’? by Lester H. Woolsey, in 
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etrators were nanoa liable is good ines -then there follows an ir- an ir- 
; refuta refutable implication that Soviet Russia and its officials wer e participes 
` oriminig— : 
The attitude assumed by the Government of the United States. with ref- 
erence to the character of the war upon Poland, as well as the wars upon 
© the other European states that were successively invaded, was shown by, its 
official action in issuing or. each of those occasions the usual proclamation 
of its neutrality. These proclamations recited that the United States ‘‘ 
on terms of friendship and amity’’ not only ‘‘with the contending Powers,’’ 
but ‘‘with the persons inhabiting their several dominions.” 1° They stated 
the law and official position of the United States and were legally binding 
not only on the Governmert but on all American citizens, courts, and offi- 
- cials. To maintain retroactively that these invasions were international 
criminal acts involving personal responsibility is to suggest that the United 
- States officially compounded international crime with international erimi- 
nals. The United States continued to recognize the Government of Ger- 
many as legitimate, to receive its diplomatic representatives at Washington, 
and to accredit American diplomatic representatives io Berlin. | ` 
We are not urging the untenable proposition that all criminals of a class 
© must be punished, or none at all; nor do we overlook the lack of jurisdic- 
tion by the Nuremberg Tribunal under its Charter to try and punish any- 
\-body but enemy nationals. Qur criticisms are directed to the’ retroactive 
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> effect of the dictu the Tribun tain acts not treated as criminal 
`b ‘the prosecuting governments at the time they took place were subse. | 
_, quently transformed. into crimes or. conspiracies against peace. for_which 
ee Sa e post facto punishment i is now legally justifiable. Gera | 
he charge of Crime ace is a new, internati onal criminal con- 





aak ‘It was_not envisaged in the _warnitigs ss issued by by the Allies. be before 
` hostilitiés ended nor made a part.of.the original terms of rei reference to > the, N 


gi? Cas Nations War Crimes Commission established in London n during i the, 


war.tT It may be traced to the. influence of. Professor A. N. Trainin, of 


16 See the: first proclamation of the President proclaiming the neutrality. of tho ‘United 

‘States after the outbreak of the ‘war over Poland No. 2348, Sept. 5, 1989, 54 U. S. Stat- 

utes at Large, Pt.-2, p. 2629; this JOURNAL, Supplement, Vol. 34 (1940), p. 21. Identi- 

_ eal proclamations were issuéd as additional countries became involved, on Sept. 8 and 

10, 1939, April 25, May 11, June 10, and Nov. 15, 1940. . They are all published in the 

vo... same volume of the ‘Statutes at Large, pp. 2643, 2652, 2699, 2704, 2707, 2764. , 
Sg A 11 For the text of Allied stajements on this subject, see the author ’s ‘Retribution for | 

War Crimes,’’ cited above, notie 1, and Manfred Lacks, War Crimes, London: Stevens .& 

_ Sons; 1945, pp. 94-98... In Dr.| Lachs? collection of texts there is an aide memoire of the 

itish Government issued August 6, 1942, stating that ‘‘in dealing with war ‘eriminals, 

hater the Court, it should apply the laws already applicabile and no special ad hoo 

- law should be enacted?’ (p. 95 ). This seems to refute the argument that- because the 

` defendants. were duly warned thait they would be tried for war crimes,: thay were estopped 

from pleading the ex post facto \character of the provisions of the London Agreement of 

ees 8, 1945, enacting a specia] ad hoc law on the subject of-erimes against peace. 
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the Institute of Law of the Moscow Academy of Sciences, who, in 1944, 
published a book entitled Ugolovnaya Otvetstvennost Gitlerovtzeu:” An - 
English translation was published in London under the title Hitlerite Re- . 
-sponsibility Under Criminal Law. a ao ae 
In his book Professor Trainin stated that Soviet Russia’s punishm¥nto ` 
the master Axis criminals would not be limited by traditional legalisms, 
ie aes edie ee ‘capitalist coun- ` 
tries” to establish international criminal law was, he says, that ‘‘the object 
in reality was not to fight real international crime, but to organize a pe- 
culiar kind of united criminal front against the Soviet Union.’’ This, he 
adds, ‘‘is far from accidental. Its origins lie in the general character of, 
international juridical relations during the epoch of imperialism.’’?** Mr. 
‘Robert H. Jackson, Chief Counsel of the United States, in his report to 
President Truman on June 7, 1945, preceding the signature of the Charter, 
uses almost identical language : “The legal, position which the United States 
will maintain,” he reportëd, ‘‘being thus based on the common sense of 
justice, -is relatively simple and non-technical. We must not permit it to 
be complicated or obscured by sterile legalisms developed in the age of 
imperialism to make war respectablea’’?° Two months later, on August 
8, 1945, Mr. Jackson and Professor Trainin, as the representatives of their 
respective governments, signed the Charter for the Nuremberg Tribunal. 
A year before, in 1944, Professor Trainin had proposed in his book the im- 
mediate codification of international crimes including ‘‘crimes against 
peaceful relations between nations.’’ Some of his definitions were pre~ 
. yseribed for the Nuremberg Tribunal in its Charter. Personal guilt for 
crimes against peace is imputed by him not only to members of the armed 


a 





` forces and of the government, but to propagandists, capitalists and indus., 
trialists. It was no doubt due to the infiuence of these views that charges 
were brought against some of the defendants. The acquittal of two of. 
them was protested by the Russian judge on the Tribunal. i i 
The crux of the argtiment by which it is’ sought to establish personal re- 
sponsibility for crimes against peace center around the-Pact of-Paris for, 
he Renunciation of War. In/accepting ti argument, the Nuremberg , 
Tribunal held as follows: vi ae 





Tix the opinion of the Tribunal, the solemn renunciation of war as an 
instrument of national policy necessarily involves the preposition that 
such a war is illegal in interfiational lay ; and that those who plan and 
wage such a war, with its inevitable and terrible consequences, are 


18 This translation was in the possession of the American representatives who negoti- 
ated the agreement for the Charter of the International Military Tribunal. See ‘‘Back- 
ground and Highlights of the Nuremberg Trials,’? by Sidney S. Alderman, in I. C. C. - 
Practitioners’ Journal, November, 1946, p. 106. A comprehensive review of the original 
Russian edition appeared in the American Bar ‘Association Journal for July, 1945. 


19 Trainin, work cited, p. 11. 
20 Department of State ele Vol. XIE, No. 311 (June .10, 1945); p. 1076. : 
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committing a crime in so doing. War for the sclution of international 
controversies undertaken as an instrument of national policy certainly’ 
ineludes a war of aggression, and such a war is therefore outlawed by 
the pact. 


“The Pact itself makes no digtin lnction between aggressive, defensive, or. 


oa other kinds of war but renounces all wars. Secretary of State Kellogg in 


the negotiations with France preceding the signature of the act definitely 
declined to accede to the French proposal that the Pact be limited to the 
renunciation of ‘‘wars of aggression.” He argued that if the Pree 
Pact ‘‘were acdompanied by definitions of the word ‘aggressor’ ’ and by 
_ expressions and qualifications stipulating when nations would be “justified 
in going to war, its effect would be very greatly weakened and its positive 


: "valine as a guaranty of peace virtually destroyed He reinforced hiš 


point of view.by stating that “‘from the broad standpoint of humanity and 


enn Fm 


~ civilization, all war is an assault upon the stability of human Society, and 
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“The Pact does not mention sanct a gomen Tr than the, 
sitet in the preamble that ‘‘any si ‘natory P ow! 
seck to promote its national interests hy-resort-to war should be denied ` 
the benefits furnished by this treaty.’’ This provision, it will-be noted, 


is not imperative but conditional in the discretion of each signatory. In 
identic notes submitting the draft treaty to the other signatories, Secre- 
tary of State Kellogg stated that the preamble ‘‘gives express recognition 
` to the principle that if a state resorts to.war in ‘violation of the treaty, the 
` other contracting parties are released from their obligations under the 


` treaty to that state.’’*? Both by the preamble and Secretary - Kellogg’ s 





‘interpretation, any action: which’ m might result from a violation of the. Pact. 
: was’ to'be directed against the vi violating government. Personal criminal 








was not stipulated nor even impliedly su gested: ~~ 
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In the: years immediately. following its conclusion, the meaning of the 


Pact’ became the subject of discussion in other countries. When the Brit- 
_ish Government signed the Optional Clause of the Statute of the Permanent 
‘Court of International Justice in 1929, it published: ‘@, memorandum ex- 


` plaining its view of the position created by the acceptance of the: Covenant 
” of the League of Nations and the Pact of Paris: y 


The: effect of those TER taken. together, (the British Govern: 


ment maintained) is to deprive nations of the right to employ war as `; 


an instrument of national policy, and to forbid States which have- 
signed them to give aid or comfort to an offender. As between such 


21 Note to the French Ambassador, Feb. 27, 1928. Publication of the Department of 
State entitled Notes Lxchanged Between the United States and Other Powers: on «the, 
Subject of a Multilaterat Treaty for the Fenunetation of War, Washington, Government 
` Printing Office, 1928. ` p : 

22 Identie notes of June 23, 1928, ‘same, p. 33. 
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States, there has been in consequence a fundamental change in the 
whole ouestion of belligerent and neutral rights.” 


Upon receipt of the British memorandum, Hon. Henry L. Stimson, who 
had succeeded Mr. Kellogg as Secretary of State, made public a statement 
in which he denied that this British argument epplied to the position of the. 
United States as a signatory of the Kellogg-Briand Pact. ‘‘As has been 
pointed out many times,’’ he emphasized, ‘‘the Pact contains no covenant 
similar to that in the Covenant of the League of Nations providing for 
joint forceful action by the various signatories against an aggressor. Its 
efficacy depends solely upon the public opinion of the world and upon the 
conscience cf those nations who sign it,” ** 

In September, 1934, the International Law Association, a private body, 
in its meeting at Budapest, adopted articles of interpretation of the Pact. ` 
The interpretation of these distinguished international law experts does 
not contain the remotest suggestion of criminal action against individuals 
for the violation of the Pact. They expressed the view that in case of a 
violation the other signatories would be justified in modifying their obli- 
gations as neutral states so as to favor the victim of the aggression against 
the state making war in violation of the Pact. This interpretation was 
relied upon in part in support of the modification of the attitude of the 
Government of the United States early in 1941 from that of traditional 
neutrality to the furnishing of official aid to the countries whose defense 
was considered necessary to the defense of the United States. Mr. Robert 
H. Jackson, then Attorney General of the United States, vigorously de- 
fended what he said was ‘‘the declared policy of the Government of the 
United States to extend to England all aid ‘sho: war’ ’’, while ‘‘at the 
Same time it is the declared determination of the Government to avoid entry 
into the war as a belligerent.” 23 This change of policy did not take place 
7 until eighteen months after what the Nuremberg Tribunal says was the 
‘‘supreme international: crime’’ of aggressive war had been consummated. 
Even then the United States Government disclaimed any intention of tak- 
ing direct action against the aggressors. 

Earlier attempts were made in the United States to iplarni the Pact of 
Paris by legislation which would have authorized: the Government to dis- 
criminate between the belligerents in future war, but all such attempts com-, 
pletely failed and resulted in the passage of more rigid. laws to preserve the | 
neutrality and peace of the United States. In January, 1933, during the ag- 
gression of Japan upon China in violation of the Nine-Power Treaty, the 


23 Mise. No. 12 (1929), Cmd. 3452; this JOURNAL, Supplement, Vol. 25 (1931), pp. 
89-90. © 

24 Statement of Hon. Henry L. Stimson made public Dec. 30, 1929, printed in this 
JOURNAL, Supplement, Vol. 25 (1931), p. 90, note. l 

25 Address before the Inter-American Bar Association, Habana, Cuba, March 27, 1941. 
This JouRMAL, Vol. 35 (1941), pp. 348-359. 
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- Covenant of the League of Nations and the Pact of Paris, Secretary of 
State Stimson recommended that Congress ‘‘confer upon the President 
authority in his discretion to limit or forbid, in coöperation with other pro- 
ducing nations, the shipment of arms and munitions of war to any foreign 
State when in his judgment such shipment may promote or encourage the 
employment of force in the course of a dispute or conflict between na- 
rli „tions. 2° No Congressional action was taken upon this recommendation, 
moned. but two years and a hal? later Congress passed the Neutrality Act of Au- 
gust 31, 1935, placing an embargo on the export of munitions of war to 
every belligerent state, in derogation of the accepted principle of inter- l 
1 national law that neutral persons may engage in contraband trade at their, 
own risk- This law was put into effect by President Roosevelt in the war 
f of Italy upon Ethiopia, which was plainly aggressive.27 The Neutrality - 
‘w | Law of 1935 was of a temporary character. It was replaced by permanent 
| legislation in the Neutrality Act o? May 1, 1987. This Act continued the 
| embargo on the shipment of arms, ammunition, an and im d implements of warto 
/ all belligerents and added a ‘‘cash and carry?’ provision covering the ex- _ 
port of other materials to all belligerents, = 
Such was the state of cur legislation when the war in Europe started by 
the invasion of Poland on September 1, 1939. Three weeks later, on Sep- 
tember 21, President Roosevelt sent a message to Congress requesting the 
‘repeal of the embargo and a return to the ‘historic foreign policy’’ of the 
‘United States based on the ‘‘age-old doctrines of international law,’’ that 
is, ‘on the solid footing of real and traditional neutrality,” which; accord- 
ing to John Quincy Adams ‘‘recognizes the cause of both parties to the 
- contest as just—that is, it avoids all consideration of the merits of the con- 
‘test.’? 2? In requesting this legislation, President Roosevelt not only did 
not suggest discrimination between the belligerents but caprese dis- 
claimed it. . He said to Congress, . 
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You will all remember the long debates on the subject of what con- 
stitutes aggression, on the methods of determining who the aggressor 
might be, and, on who the aggressor in past wars had been. Aca- 
demically this may have been instructive. . But, in the light of 
problems of today and tomorrow responsibility for acts of aggression 

‘, is not concealed, and tke writing of the record can safely be left to 
future historians.” 


26 This JOURNAL, Vol. 31 nig , Pe 76, note. 

27 Act of Aug. 31, 1935, 49 U. S. Stat. ct L., Pt. 1, p. 1081; Proctamathons Non. 2141- 
2142, Oct. 5, 1935, the same, Pt. 2, pp. 3474-38476. Also in ‘this JOURNAL, ‘Supplement, 
Vol. 30 (1936), pp. 58 and 65. 

2850 U. S. Stat. at L., Pt. 1, p. 121. This JOURNAL, Supplement, Vol. 31 (1987), p. 
147. 

29 Secretary of State J. Q. Adams to Mr. Gallatin, May 19, 1818. Moore, International 
Law Digest, Vol. VII, p. 860. = 

80 Congressional Record, Vol. 85, Pt. 1, pp. 10-12. This JOURNAL, Supplement, ‘Vol, 
834 (1940), p. 37-38. , mts 
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‘Congress promptly complied with the President’s urgent request and 


passed the Neutrality Act of November 4, 1939. This Act re ealed. the em: | ; 


bargo o on the export of munitions and substituted a prohibition against 
American vessels or citizens ent vessels or citizens entering or passing through combat_areas. xt 
„ea S eT a ane 


was was made unlawful for any Ame unlawful for any American vessels to carry passengers ar cargoes ' 
to any belligerent state, and the exportation of any articles or materials ` 
was forbidden until all right, title and interest in them had been trans- 


ferred to some foreign government or agency. It was also made unlawful 





for American citizens to travel on any vessel of a belligerent state.** These ' 


provisions remained the law of the United’ States, binding upon all of its 
citizens, courts, and officials until the passage of the Lend-Lease Act of 
- March 11, 1941, which ended this country’s status of traditional neutrality. 


In the light of this legislative history of the official attitude of the Govern- 
- ment of the United States toward the interpretation of the Pact of Paris 


for the Renunciation of War, it is impossible to accept the thesis of the, 
Nuremberg Tribunal that-a war in violation of the Pact was illegal in inter. 


national law on 2 September] 1, 193 9, and that those who planned and engaged 
national law o nd engaged, 
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mitted, or at the date of signature of the Charter of the International Mili- . 


tary ary Tr nalar Lic at London on August 8, 8, 1945, or on Ortons 1, 1946, the date 


he Budapest art articles of interpretation of the Pact of Paris were cited in 
support of the lend-lease legislation. It-was argued that as the neutrality 
of the United States was the most vital benefit to the violators of the Pact, 
that benefit should be denied to them as expressly allowed by the Pact. 
However, it is one thing to justify a change of policy by the government 
from neutrality to non-neutrality as-a logical interpretation.of provisions 
included within the Pact. It requires an attenuated legal conceptualism to 
go fanther and deduce dehors the written instrument personal criminal 
liability for non-observance of the Pact never before conceived of in inter- 
national law as attaching to violations of treaties regulating state conduct. 
The Nuremberg Tribunal denied that the maxim nullum crimen sine lege, 
nulla poena sine lege has any application to the present case. It said: 


Occupying the positions they did in the Government of Germany, the 
defendants, or at least some of them, must have known of the treaties 
signed by Germany outlawing recourse to war for the settlement of 
international disputes. They must have known that they were acting 
in defiance of international law when in complete deliberation they car- 
ried out their designs of invasion and aggression. On this view of the 
ease then, it. would appear that the maxim has no application to the 
present facts. 


In sappërt ‘of this statement no references are cited to law, international 
conventions, court decisions or customs showing that individuals had there- 


3154 U. 8. Stat. at L., Pt. 1, p. 4. This JOURNAL, Supplement, Vol. 34 (1940), p. 44. 
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tofore been criminally punishable in an international judicial forum for 
‘erimes against peace such as those charged.®? 

The conviction of the defendants of Crimes Against Peace under Counts 
1 and 2 was therefore undoubtedly ex post facto as that principle is under- 


` stood and applied in the United States. When construing the clauses of 


the Constitution of the United States prohibiting ex post facto legislation, 


t Chief Justice Marshall defined an ex post facto law as “‘one which renders 


an act punishable in a manner in which it was not punishable when it was 
committed.’’ ** The Nuremberg Tribunal, recognizing the weakness of its 


* reasoning, buttressed its position by falling back upon the Charter creating 


the Tribunal. ‘‘The Charter makes the planning or waging of a’ war of 
aggression or a war in violation of international treaties a crime. There- 
fore,” continued the Tribunal, ‘‘it is not strictly necessary to consider 
whether and to what extent aggressive war was a crime before the execution 
of the London Agreement}? But the Charter being an international legis- 
lative act is itself subject to the same objection against ex post facto legis- 
lation. In the view of the Tribunal, ‘‘The Charter is not an arbitrary exer- 
cise of power on the part of the United Nations. It is the expression of 
international law existing at the time of its creation and to that extent is 
itself a contribution to international law.’’ That is undoubtedly a correct 
view so far as the charges of war crimes and crimes against humanity are 
concerned. a) an 


War itself is the ultimate legal procedure against disturbers of tbe inter- 


' national peace, and trom time immemorial nations have taken summar ry ac- 
` tion against enemies wh i and who are not pun- 


ighable according to Jaw.\. ‘he imprisonment of Napoleon without trial by 
agreement of his captors is the most outstanding modern example. The 


right is founded upon reasons of moral and political justification. Upon 


"32 Art. 227 of the Treaty of Versailles, referred to by the Nuremberg Tribunal, pub- 
licly arraigned the German Kaiser ‘‘for a supreme offence against international morality 
and the sanctity of treaties.’’ It directed the special tribunal, which was never in tact 
constituted, to be guided in its decision ‘‘by the highest motives of international policy.’? 
It avoided any reference to law, national or international. 

The writer’s attention has been called to the article by Mr. Georg Schwarzenberger on 
the so-called Breisach War Crime Trial of 1474. This involved the trial of Sir Peter of 
Hagenbach, the Governor of the fortified town of Breisach on the Upper Rhine. He 
had been installed by Duke Charles of Burgundy to take possession of the town after it 
had been pledged to Charles by the Archduke of Austria as financial security. The 
charges were in the nature of war crimes or crimes against humanity and did not in- 
volve crimes against peace as charged at Nuremberg. Manchester Guardian, Sept, 28, 
1946. 

38 For a diseussion of the maxim Nulla poena sine lege in the United States and various 
other countries, see article by Jerome Hall in the Yale Law Journal, Vol. 47; No. 2 (De- 
cember, 1937). 

84 Pletcher v. Peck, 6 Cranch 138. A fuller definition was given by the Supreme 
Court in Calder v. Bull, 3 Dallas 386. 
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the same grounds the Allied and Associated Powers in 1919 agreed. to try. 


the German Kaiser for starting World War I. Holland’s refusal to extra- 


dite him because he was regarded as a political fugitive and therefore not i 


legally extraditable was all that prevented adding the Kaiser as another 
important precedent to that of Napoleon. The principal allies in World 
War II agreed ‘at Moscow on November 1, 1943, that the major enemy crimi- 
nals ‘‘will be punished by the joint decision gf the governments of the Al- 
lies.” When appointing the American judges, President Truman was par- 
ticularly anxious ‘‘that no disagreement should arise among the four great 


on aa 


nations who on August.8, 1945, had signed the London Agreement and bende» 


Charter providing for the trial, formulating the law and establishing the 


practice.” The sentences imposed by the Nuremberg Tribunal under 
Counts 1 and 2, including life imprisonment for Hess who j 


the legal charges of War Crimes and Crimes Against Humanity, may be 
unquestionably approved as morally justifiable political acts,“ 
Granting for the purpose of discussion the soundness of the Nuremberg 
dictum that individuals may now be punished for violations 6f' treaties in 
the absence of express agreement to that effect, what progress have we made 


in the suppression of aggressive war? Fear of death has never deterred 


warriors in the past; it will not deter them in the future. A. sanction which ` 


cannot be applied until hostilities are brought to a successful end and the 
personal offenders are in the custody of the victors is not one adapted to 
the prevention of war. In fact, it anticipates the occurrence of war.¥ We 


must not lull the world into a false sense of security: by making exaggerated 


claims concerning the verdict of Nuremberg The Nuremberg Tribunal 


was a military tribunal. The authority of its decision as a precedent. i 
tıme of peace is doubtful. Moreover, there exists no peacetime intey- 


national court endowed with competence to carry on the work of the Nurem- — 
erg Tribunal. 


The governments which have assumed responsibility for the executions 


at Nuremberg, if they wish to make good their assertions that the prosecu- 


tions for crimes against peace were not political punishment of the van- 


“quished by the victors but were intended to establish international law ap- 


plicable to all future offenders, should proceed to take action to make good 
these pretensions. Good faith and the preservation of the future peace of 
the “world require them to do so. V 


The United Nations should make the Nuremberg principles and proce- 


. dures applicable to all future aggressors without distinction as to their 
enemy or friendly character.” An International Court of Justice is al- 


35 Judge Biddle’s report to the President cited below, footnote 36. 

36 Ten days following this suggestion at Atlantic City on Oct. 29, the Hon. Francis 
Biddle, American Judge on the Nuremberg Tribunal, submitted his report to President 
Truman on Nov. 9, 1946, in which he said: 


p 


‘«The conclusions of Nurnberg may be ephemeral or may be significant. That depends ` 


On 


Yi 
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ready in existence at The Hague to which might be delegated such functions 
and jurisdiction of the Nuremberg Tribunal as might seem appropriate to 
the principal judicial organ of the United Nations. 

These proposals will no doubt be met with the same objection that Mr. 
: Kellogg made to the outlawry of aggression in 1928, namely, that it is diffi- 
eult and dangerous to attempt to define aggression -in_advance. The same. 
` position was assamed by the United States in 1945 when the Charter of the: 
United Nations was drafted at San Francisco. The story is ‘officially told. 
in the report to the President by Secretary of State Stettinius, Chairman ` 
of the United States Delegation. He said: 


One of the most significant lines upon which debate concerning the 
liberty of action of the Council proceeded, was that which concerned 
the proposed inclusion in the Charter of provisions with respect to de- 
termination of acts cf aggression. Various amendments proposed on 

` the subject . . . offered a list of sharply-defined eventualities (such as 
invasion df, or attack on, another state, interfering with its internal 
affairs, ete.) in which the Council would be bound to determine by 
formula not only the existence of aggression but also the identity of the 
aggressor. These proposals also implied that in such cases the action 
of the Council would be automatic. The United States Delegation, be- 
lieving that the acceptance of such a concept was most undesirable, 
played an active part in opposing the amendments.*” 


Consequently, the United Nations Charter leaves the determination of ag- 
gression to the Security Council in each case as it arises. No criteria are 
provided for reaching decisions and the Great Powers would havea veto 
over them. ` 

An indefinable act cannot be prohibited in advance unless we are willing 


- to acknowledge our constitutio eresy with respect to ex e is- 





y lation. A perfect definition to meet every possible future contingency is 


not it Tequired. One drawn from the lesson of Nuremberg would supply a 


. good start. Another might apply to the use of atomic weapons and other 


scientific instruments of mass destruction, the outlawry of which is vitally 


_ necessary to safeguard not merely the future peace but civilization itself. 


` on whether we now take the next step. It is not-enough to set one great precedent that 


brands as criminal aggressive wars between nations. Clearer deiinition is needed.’’ He 
suggested that the time is oppcrtune ‘‘for advancing the proposal that the United Na- 
tions as a whole reaffirm the principles of the Nurnberg Charter in the context of a gen- 
eral codification of offenses against the peace and security of mankind.’’ Such action, 
he said, ‘‘would perpetuate the vital principle that war of aggression is the supreme 
erime.’? 

In acknowledging receipt ,of Judge Biddle’s report, President Truman on Nov. 12 
wrote to him that ‘‘the setting up of such a code as that which you recommend .. . de- 
serves to be studied and weighed by the best legal minds the world over. It is a fitting 
task to be undertaken by the governments of the United Nations.’’ Department of State 
Bulletin, Vol. 15, No. 386 (Nov. 24, 1946), pp. 954-957. 

87 Department of State Publication No. 2349, Conference Series No. 71, p. 91. 
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The Government of the United States assumed the heaviest responsibility 
for the organization and conduct of the Nuremberg trial. It should not 
allow the slow processes of international agreement to 5 defeat its sincerity 
of purpose. When President Washington and Secretary of State Thomas 
Jefferson declared neutrality to be the national policy of the United States, 
Congress promptly enacted the Neutrality Law of 1794 to give legal effect 
to the Government’s policy. The Act defined offenses against neutrality, 
conferred jurisdiction upon the courts of the United States to try and 
punish them, and prescribed the penalties to follow conviction. Is there 
any sound reason why we should not now follow that precedent and enact 
national legislation defining and prescribing punishment for crimes against 
international peace? Surely the preservation of international peace is as 
much the concern of the Congress at the present day as the preservation 
of neutrality was in 1794 and for 150 years thereafter. Congressional ac- 
tion is necessary again to give effective support to the President’s policy 
because in the United States the power to declare war as well as to define 
and punish offenses against the law of nations is resides in the Congress by 
express provision of the Constitution. The time is ripe for the United’ 
States to assume the leadership in initiating the outlawry of aggressive war' 
by making crimes against international peace punishable in national as well: 
as in international courts. The judgment of Nuremberg makes that course 
imperative and points the the way. 


re 


THE LAW OF THE NUREMBERG TRIAL 


By Quincy Wki 
Of the Board of Editors 


On the afternoon of October 1, 1946, the International Military Tribunal 
at Nuremberg sentenced twelve of the twenty-two Nazi defendants to death 
by hanging and seven to imprisonment for terms ranging from` ten years 
to life. Three were acquitted. Three of the six accused organizations were 


. found to be criminal. The reading of these sentences was preceded by the 


~* Record. 2 The judgment is reproduced below, pp. 172-331, and citations to it in these, 


reading, through the whole of September 30, of the general opinion of the 


Tribunal on the four counts of the indictment and, on the morning of 


October 1, of the opinion on the charges against each defendant.1 The Con- 
trol Council for Germany considered applications for clemency for most of 
those convicted but did not grant them and carried out the executions of 
those sentenced to death on October 16 with the exception of Martin Bor- 
mann who had not been found and Hermann Goering who had succeeded 
in committing suicide a few hours earlier. » Thus came to an end what Presi- 
dent Truman described as, ‘the first international criminal assize in’ his- 
tory.” “I have no hesitancy i in declaring,” continued the President, “that 
the historic precedent set at Nuremberg abundantly justifies the expendi- 
ture of effort, prodigious though it was. -‘This_ precedent | becomes basic in in 
the international nal law of the future. The principles established and the re- 
sults achieved place International Law on the side of peace as against: ag- 
gressive warfare.” ? 


A similar thought was expressed by Warren R. Austin, Chief Delegaté' of ' 


the United States, in his opening address to the General Assembly of the 
United Nations on October 30: 


Besides being bound by the law of the United “Nations oar f 


twenty-three nations, members of this Assembly, including. the United 
States, Soviet Russia, the United Kingdom and France,.arg.also bound 


by the law of the Charter of the Nuremberg Tribunal.. „That makes y 
„~ planning or waging a war of aggression a crime against humanity: for. 
A ' which individuals as well as nations can, be Drought ‘before the bar of 


- international justice, tried and punished.) , 


_t The judgment was mimeographed on 283 pages’ of oa size paper with a table of 


eontents and also appeared, followed by ‘the sentences, on pp. 16794 to 17077 of the daily 
record of the trial. The former is here referred to as ‘‘ Judgment’? and the latter ag 


‘notes refer to that text. . 
`. 2 Department of State Bulletin, Vol. 15, p. 776 (Oet. 27, 1945). p ; 
`3 The New York Times, Oct. 31, 1946. President Truman had made a similar state 


` ment in his address to the General. Assembly on October 23, 1946: Depar tment of State 


Bulletin, Vol. 15, p. 809 (Nov. 3, 1946). 
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Origin of the Trial k : 
The trial originated i in the.declaration of German atrocities: ‘by Roosevelt, 
` Churchill, and: Stalin ‘‘speaking in the interest of the thirty$wo United Ya 
Nations” and released at the Moscow Conference où Novemlfer- Ly 1943. 


- This declaration provided that: i 


Those German officers and men and members of the Nazi party who 
have been responsible for, or have taken a consenting part in the above 
atrocities; massacres and executions, will be sent back to fhe countries 
. In which their abominable deeds were done in order that{they m 


judged and punished according to the laws of these liber ; 

: ot the tree governments which will be created therein i without 
prejudice to the case of the major criminals, whose offenses have epoi | 
a soosraphivat oeaiei and who be punished by the ( 
joint decision of the Governments of" 5; Pra e 

Trials in accord with the firsti part of this declaration have been carried 

on in Allied military. commissions and criminal courts and huyidreds of war 
criminals have been dealt with.’ A plan for carrying out the second part. 
concerning major criminals was proposed in his report to the President on 
June 7, 1945, by«Justice Robert H. Jackson who had been appointed Chief" 
of Counsel for the United States inprosecuting the aE war 
criminals.* { In accordance with this plan Justice Jackson negotiated for 
the United’ tes with representatives of Great Britain, France, and the 


Soviet Union with the result that an agreement for thé establishment of an }i 
_ International Military Tribunal was signed in London on August. 8, 194 a F. 


” 

















4 Same, Vol. 9, p. 311 (Nov. 6, 1943). See declaration by nine governments in exile 
on ‘‘Punishment of War Crimes,’’ Jan. 13, 1942, in United Nations Information Office, .: 
` War and Peace Aims, January 30, 1943, p. 116. In the Yalta Conference of February ` 
1, 1945, Messrs. Roosevelt, Churchill, and Stalin declared their ‘inflexible Purpose to 

- bring all war criminals to jüst anā swift punishment’ and this py g 
affirmed in “in thé Berlin Conference of : August 2, 1945, by Stalin, Truman 
‘‘regarded it as a matter of great importance that the trial of thos 
should begin at the’ earliest possible date.’’ United States Depar 
Axis in Defeat, c Collection of Documents on American Policy, 
Japan, 1945, pp. 7, 9, 12, 17; see also pp. 3, 46. Da 

5 The United Nations War Crimes. Commission reported on 
Oct. 31 of that year 1108. war criminals had been tried in Euro 
485 imprisoned, and 210 acquitted. In the Far East 1350 3 
to death, 704 imprisoned and 262 acquitted.. In the ca 
U. 8. 1, and In re Yamashita, 1946, 66 Sup. Ct: 34 
States sustained the jurisdiction of United Sta: 

8 Department of State Bulletin, Vol. 12, 1 
TU. B. Executwe Agreement Series No 
with the trial wera printed by the Departy, 
ments, Washington, 1945.. See also sim 
Documents, Washington, 1946. . 
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The Charter and the Trial 


Attached t t Anis agreercent was ‘‘The Charter of the International Mili- 
tary “Tribun L” This document provided for a tribunal 1 composed | of one 
judge and one alternate from each of the four powers; “fora procedure de- 
signed to assure the defendants a fair trial; and for jurisdiction ‘‘to try 
and punish persons who, acting in the ieat of the eee „Axis coun- 
tries, whether as individuals or as members of organizations,” committed 
any of the crimes defined in the Charter. The Charter authorized a‘com- 
mittee consisting of the chief prosecutors of each country to prepare the 
indictment and present the evidence on the ps of the law set forth in. 
the Charter.* 
The Tribunal was promptly established, consisting of Lord Jüstice Geof- 
. fery Lawrence of the British Court of Appeals as President; Francis Bid- 
. dle, former Attorney General of the United States; Major "General í. T. 
' Nikitchenko, Vice-Chairman of the Soviet Supreme Court; and Donnedieu 
de Vabres, Professor of Law at the University of Paris. The alternates 
were Sir Norman Birkett, Judge of the High Court of England; Jobn xJ.: . 
Parker, Judge of the United States Circuit Court of Appeals; Lt.-Col. A. E~ 
Volehkov, Judge of the Mcseow District Court; and Robert Falco, Judge 
of the Court of Cassation of France: The Tribunal helå its first -publie 
meeting in Berlin on October 18, 1945, and received the indictment from. 
‘the Committee of the Chief Prosecutors consisting of Justice. Robert. H. 
: Jackson for the United States, Sir Hartley Shawcross for Great Britain, 
‘Francois de Menthon for France, and General R, A. Rudeniko for the Soviet . 
~ Union:® Twenty-four Nazi leaders: were indicted each.on two or more 
counts. : ‘ 


The Tribunal then established itself in the Palace of Tustive at Maken E 


ere it decided upon its rules and assisted the. defendants, who had 
ght there, to find the counsel of their choice and to obtain the witi 
for their defense. It also decided that’ Gustav Krupp. von — 
been indicted, was too sick to be tried; that Martin Bor- 
. been found, should be tried in abdsentia;:that Rudolph. 
d to be suffering from loss of memory; was not in such | 
ent his trial and that Julius Streicher was not in such 
to prevent his trial. One defendant, Robert Ley, 
in enstody. Thus only twenty-one. defendants 


berg’ w 












\ninals, pp. 23-89, Sir Hartley - Shaweross 
British Prosecutor’ though ‘the latter con- . 
aM. Champetier de Ribes succeeded M. de - 


va 
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(The trial was begun on November 20, 1945, and continued until October 
1, 1946, It was conducted in four languages facilitated by a simultaneous 
interpretation ` device. (he case of the prosecution was opened by the 
Americans who dealt wit eterna ee to commit war cr ats > 





Ridin earl eeri de 


ess a me oct as nas applied t the Weet, and the 
Soviet_prosecution followed with the same counts inthe East. Count Spl 
“charged Violation of the laws and customs of war, and count 4 crimes against’ 
humanity Nineteen defendants were indicted under eacl¥ of these counts. 
The prosééation consumed three months. {The defense, represented by able 
German lawyers,’ then presented its case With many witnesses during five 
months, concluding with legal arguments in behalf of each defendant.) The 
prosecution made its final arguments during the last days of July, 1946. 
The case of the accused organizations was then heard. On the last day of 


-August the defendants each made final statements. After a few weeks’ 
adjournment the (tse its opinion and sentenced the defendants on 








‘the first of October. [Three of the defendants (Schacht, von Papen, and 
` Fritzsche) were found vot guilty on any counts. Seven (Hess, Funk, Doe- , 
nitz, Raeder, von Schirach, Speer, and von Neurath) were sentenced to 
prison terms varying from ten years to life. The remaining twelve (Goe- 
ring, von Ribbentrop, Keitel, Kaltenbrunner, Rosenberg, Frank, Frick, 
Streicher, Saukel, Jodl, Bormann and Seyss-Inquart) were sentenced to 
hang.) The the Soviet j judge dissented from the acquittals and ‘thought Hess] 

should „haye been “sentenced to death. 

OF the seventy-six counts on the indictment against the twenty-two de- 
fendants the Court sustained fifty-two. All those sentenced to hang were 
found guilty of crimes against humanity and in most cases of other crimes 

lso.: Four defendants,—Funk, Neurath, Schirach, and Speer,—though 
. found guilty of crimes against humanity, were given prison sentences be- 
cause of mitigating circumstances. Defendants found guilty of aggressive 


ee 





Raeder, and Funk) unless there were mitigating circumstances as in the f 
case of Neurath and Deenitz. l 


10 They are listed on p. 4 of the original text; see p. 173, below. 

11 The Tribunal held 403 open sessions and listened to evidence from 33 witnesses for 
the prosecution and 80 witnesses for the individual defendants including 19 defendants 
themselves. One hundred and forty-three witnesses for the individual defendants gave 
evidence by written answers to interrogations and 1809 submitted ‘affidavits. The Tri- 
bunal heard 22 witnesses for accused organizations and appointed a commission to hear 
100 witnesses for such organizations. One thousand eight hundred and nine: affidavits 
- were submitted in behalf of accused organizations. In addition several thousand doeu- . 
ments were received in evidence, the essential portion being, in most cases read into the. 
record. Judgment, p. 173. 


Ne” 
wl 


d 
l 
a 
i 
d 
i 


D, 
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criminal. en Shirts), the Reich Cabinet Sand the Gane al Staf 


and “High Command were acquitted without prejudice to the individual 


liability of members. The Soviet judge dissented from the acquittal of the 


two latter organizations. 

x4 T he trial has had both champions. and critics. The former point out that 
it gave publicity to thousands of documents discovered by the prosecution 
„and over 17,000 pages of oral evidence and argument of great historic and 
‘educational value in establishing the activities of the Nazis ‘and the origins 


of the war. Kit manifested the practicability of.a_fair trial of war crimes 
Dli of 





-|-Permanent tribunal with a wider jurisdiction for ion for the trial of such crimes, 





and other her offenses against the law of nations not d Snot dealt wit with by nai ee tri- 


bunals. 18” Jt established important precedents ts for the devel lopment « 
national £w concerning the definition of certain crimes, particularly t that 
of avgressive war, and concerning the criminal liability of individuals act- 





inter- f 


ing in the name of a state, under official orders, or as members. of criminal ` 


onspiracies or organizations. These principles, if established, will add 


eee to the numerous international agreements, including” 


the Briand-Kellogg g Pact and the Charter of the United Nations, outlawing 
a unt tte 
war as an instrument of national policy: > 





12 Many of the Documents will appear in cbiicstion b in a eight volumes entitleð, Nazi 
Conspiracy and Aggression prepared by the American. Prosecution and, pebushed by the 
United States Government. 

18 For past proposals of this wie see Manley 0. "Huåson, International’ Tribunals, 
Past and Future, Washington, 1944, pp. 180 ff. and for the- text of- Convention for Cre- 
ation of an International Criminal Court signed by thirteen states at Geneva in 1937, 
Hudson, International Legislation, Washington, 1946, Voi. 7, p. 878. : 


14 A number of jurists have considered the extent. to which ‘‘war crimes’? were a 


under international law before 1939. There seems to have been an almost, unanimous 
opinion that war crimes in the narrow. sanse were, but with res ect to the ‘initiation, of 
aggressive war there has been some dissent. The following support hetriinality of 
aggressivo war’ with arguments drawy from international custom, the Briand- -Kellogg 
`- Pact, or other treaties: Lord Wright, ‘‘War Crimes Under International Law,??. in Law 


. Quarterly Review, Vol. 62 (1946), pp. 40-52; Sheldon Glueck, The Nuremberg “Trial ` 


and Aggressive War,’’ in Harvard Law Review, Vol/59 (1946), pp. 396-456, reprinted by 
Knopf, New York, 1946 (differing on this point from the author’s earlier. volume, War 
‘Criminals, Their Prosecution and Punishment, New York, 1944, p. 37); Murray O. Ber- 
nays, ‘‘Legal Basis of Nuremberg Trials,’’ in Survey Graphic, January, 1945, p. 5; 

A. N. Trainin, Hitlerite Responsibility Under Criminal Law, New York, 1945; Hans 
Kelsen, ‘‘ Collective and Individual Responsibility in International Law, With Particular 
Regard to the Punishment of War Criminals,’’ in California Law Review, Vol, 31 (1943), 


p. 530; the same, ‘‘The Rule Against Ha Post Facto Laws: and the. Prosecution of the. 


Axis War Criminals,” in Jidge ‘Advocate Journal, Vol, 2 (1945), p. 8; ‘Willard. B. 
. Cowles, ‘‘Universality of Jurisdiction Over War Crimes,’? in California Law Review, 


Vol. 33 ee) > pP- 177-218 ; the same, i a Government Officials.as War Criminals,’ BS 


x Ce 


\ 
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Ca Ee eS 
i i . j Criticisms of the Trial 


Critics of the trig] fall into two classes, those who object to the decisions 
and sentences ard those whọ. object to the-law. Critics of the first class 
question the judgment of the Tribunal in weighing the evidence and ap- 
praising the magnitude of offenses. No attempt can be made here to ex- 
amine the careful weighing of evidence applicable to each individual de- 
fendant and each accused organization in the judgment. The Tribunal’s — 
` theory in sentencing may, however, be considered. The Charter authorized 
death sentences or less, thus confirming the usual practice of military com- 
_ missions. Some critics, including the Soviet judge, have expressed dis- $ 
satisfaction that some of those found’ guilty on counts 1 and 2 (conspiracy | 
and aggressive war), like Hess, were not given death sentences. 
bunal declared that ‘‘to initiate a war of ageression is the supre 
national crime, differing only from other war crimes in that it contains 


within itself tae accumulated” ated evil of © the - whole.” 15 It ; gave no reason for 



















in American Society of International Law, Proceedings, 1945, p. 54; the same, ‘‘ Trial of 
War Criminals by Military Tribunals,’’?.in-American Bar Association Journal, June, 
1944; Albert G. D. Levy, ‘‘ The Law and Procedure of War Crime Trials,’ in American 
Politizal Science Review, Vol. 37 (1943), pp. 1052-1081; the same, ‘¢@riminal Responsi- _/”. 
‘bility of Individaals and International Law,’?’ in University of Chicago Law Review, Vol. : 
Ý (1945), pp. 313-332; A. N. Sack, ‘‘War Criminals and the Defense of Superior Orders 
"International Law,” in Lawyers Guild Review, Vol..5 (1945); H. Lauterpacht, ‘‘The 
Law. of’ Nations and the Punishment of War Crimes,’’ in British Year Book of Inter- 
national Law, 1944, pp. 58-95; Nicholas Doman, ‘‘Political Consequences of the Nurem- 
berg ‘Trial’? in American Academy of Political and Social Sciences, Annals, Vol. 246- 
` (July, 1946), py. 81-90; Q. Wright, ‘War Criminals,” in this JOURNAL, Vol. 39 (1945), 
pp. 257-285; the same, “Due Process and International Law,’? in this JOURNAL, Vol. 40 
(1946), pp. '398-406; the same, ‘‘The Nuremberg Trial,’’ in Chicago ‘Bar Record, Vol. 
27. (1946), pp. 201-219; the same, ‘‘The Nuremberg Trial,” in American Academy’ of 
Political and Social Science, Annals, Vol. 246 (July, 1946), pp. 72-80. The following 
are doubtful où this point: Charles E. Wyzanski, Jr., ‘‘The Nuremberg War Criminal 
Trial,’’? a communication to the American Academy of Arts and Sciences, December 12, 
1945; Max Radin; <‘ War Crimes and the Crime of War,” in Virginia Law Review, Vol. 
21 (1945), p- 497; the same, ‘‘Justice at Nuremberg,’’ in Foreign Affairs, Vol. 24 
. (1946), -pp. 369-304; Georg’ Schwarzenberger, ‘‘War Crimes and the Problem of an 
International Criminal Court,’’ in Czechoslovak Year ‘Book of International Law, Lon- 
don, 1942, pp. 37-88; George Finch, ‘‘Retribution for War Crimes,’’ in this JouRNAL, 
Vol. 37 (1943), pp. 81-88; Erich ‘Hula, ‘Punishment for War Crimes,” in Social Re- | 
search, Vol. 13 (1946), p. i; the same, ‘‘The Revival of the Idea of Punitive War,’? in 
Thought, Vol. 21 (1946), pp. 405-434, Reports of the Section on International and 
Comparative Law of the American Bar. Association, July, 1945, and of the National ` 
Lawyers Guild, December; 1944 (Lawyers Guild Review, Vol. 4, p. 18), were inconclusive 
on this point. See also discussions in American Society of International Law partici- ` 
pated in by C, C. Hyde, E. D. Dickinson, Charles Warren, Edvard Hambro, Quiiey 
Wright, George A. Finch, and others (Proceedings, 1943, pp. 39-58), and by. Willard, B. 
Cowles, Edward Dumbault, Alwyn V. Freeman, Charles Prince, J ohn B. Whitton, EY 
Thomas, George A. Finch, Frederick R. Coudert and others (same, 1945, pp. 68- 76 
te i aa p. 186. 
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grime deserved « a less severe punishment than crimes 
against human e following e explanation ma% i be suggested Though 
aggressive war ‘ résult in larger losses of life, Ae and social values 
than any other crime, yet the relationship of the acts constituting the crime 
to such losses is less close than in the case of crime against humanity. The 


peT acts indicating-a di direct res] responsibility for large-scale homicide, 
“enslavement or deportation of innocent civilians. Tlie initiation of area 
sive war, on the other hand, implies only declarations or other acts of politi- 
cal or group leadership, the consequences of which depend upon the circum- 
stances and the mode in which they are carried out, although to be called 
aggressive war there must be some hostilities** Some of the aggressions ~ 
before the Tribunal resulted in the loss of millions of lives but others, such 
as the invasions of Austria and Czechoslovakia, resulted immediately in little 
loss of life because the victims submitted without resistance. The. crime of 
aggressive war resembles those of piracy and filibustering. They may lead 
to ‘large- rge-scale hostilities and serious losses but. they may, on the other hand, 
succeed or be suppressed without serious damage. A pirate,.a filibusterer 
or an aggressor may be a gentleman or he may be a.brute.- Only-those dé- 
fendants in the Niitembéerg trial who added brutality, manifested by other 
ą crimes, ‘to aggression were sentenced to hang} The others were given life — 
' imprisonment or even less if there were special mitigating circumstances, _ 
It is interesting to notice that in 1794 when the Congress of the United 
States defined the setting on foot of a military expedition from American 
- territory against a friendly country (filibustering) as an offense against - 
the law of nations, it’ considered fine and imprisonment adéquate punish- 
ment.” Piracy as defined by the law of nations is now punishable under - 
United States Statutes only by life imprisonment.1* . Napoleon, who, was 
: ‘sentenced by a politica. declaration of the allied pow was not executed | 
Ae i but, condemned to life imprisonment.’*- 
pa vss ices from a legal point of view have | contended that the Tribunal awe 
ee 


Z deciding that thi 
| agaist humanity) 





jurisdiction in international law and that it applied Cx post facto law 


ar] aer mae seas me Ee e m saman y aS a ENE 





16 The judgment followed the indictment in distinguishing ‘acts of aggression,’ ’ such 
„as the seizures of Austria ‘and Czechoslovakia, : and ‘‘wars of aggression,’’ including the 
. ` operations against Poland, ‘Denmark, Norway, The Netherlands, Belgium, Luxembourg, 
z= Jugoslavia, Greece, Soviet Union and the United States.. Same, p. 186. ' 
17 U. 8. Code, Tit. 18, sec. 25. 
18 U; S. Code, Tit. 18, sec. 481. Piracy was originally a capital offense. 
ae “19 Q. Wright, ‘‘The Legal Liability of the Kaiser,’? in American ‘Political Science Be: 
` view,- Vol.13 , (1919), pp. 127 ff. { 
© 20 These arguments were included in a motion by. Goering’s. counsel at the- -opening of 
the trial.. The Tribunal gave it consideration and declared:on November 21, 1945: ‘‘In- 
sofar as it may be a plea to the jurisdiction of the Tribunal, it conflicts with Article 3 . 
-of, the Charter and will not be entertained. Inscfar as it may contain other arguments, . 
ch “may be open to the defendants, they may be. heard at a later stage.’’ (Record, 
): Unable’to attack the jurisdiction of the Tribunal or the validity of the Charter, 
went arguments of defendant’ s counsel urged a restrictive, in some cases nullifying, : 
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ias to these ail icisms have been che contention: that morally the trial 

H as unfair because e ‘constituted by one side in a war™ or because some 0 of- i 

„x . the prosecuting states had been guilty of the same same offenses for ‘for w which h they ` fo 

were, vere. trying thei their enemies ; 2? 2 and that politically” the trial. was was inexpedient l ae A 

2 e it may Secayse it may make conciliation between victor and vanquished more diffi: -y 

cle cause it may: make heroes and martyrs:of the- defendants, or be- sd 

Cee if generally accepted may reduce the unity of the state, 

increase the difficulties of maintaining domestic order, and deter statesmen — 

from pursuing vigorous foreign policies when: necessary in the national in- . 

terests.2* Thesé ‘moral and political. arguments depend upon ethical, psy- 

_ chological, and sociological. assumptions which are controversial. They - 

. should be distinguished from: from: the. legal : arguments which ‘alone are under 
consideration here. ; 

14 Legally belligerent states hav have re habitually | a ETA to ‘try i inf 

orl their own : military commissions, captured enemy persons accused of war' 


erimes_an and to try in their own 1. prize courts captured” enemy and neutral 


: vessels. s All states in time of peace e have assumed Jurisdiction i to to try ¢ cap- 


m 
` gmr 





‘interpretation of the law" set forth’ in the Charter or confined themselves: fai evidence to 
sustain: the ‘not guilty?’ pleas. Those. in the first category sought to eliminate the 
aggressive war charge altogether by insisting. that it was based on ex ‘post facto law 
(Goering), or to. restrict its interpretation by consideration of the practical necessities 
of diplomacy (Ribbentrop, p. 18058), and war (Goering thought the Hague Conventions 
- were not applicable to total war) under existing conditions of international relations, 
technology and moral opinion in “Germarfy (especially because of. the ‘‘iniquities’’ of : 
the Treaty of Versailles and the natural aspirations of a defeated people to rehabilitate | = 
themselvgs (Hess). Others, relying mainly on evidence, did not deny that crimes had 
taken place but Bought to escape liability-by pleading Hitler’s orders, unawareness of 
the crimes at the time, lack of eriminal-intent in issuing orders, or lack ‘of participation 
in any action which was erfia under’ the terms of the Charter (Schacht, Von Papen, ; 
Fritsche). - . 
` 21 This argument. also” appears in aurk motion. It has been RAT that the 
Tribunal administered ‘‘political justice’? based on the desire for ‘‘vengeance’’ sacri- 
ficing ‘‘democratic’’ for ‘‘totalitarian’’ concepts.: See Barron’s National Businéss and ‘J 
Financial Weekly, October 7, 1946. Senator Robert Taft mingled this argument witt 
the suggestion that the defendants should not: have been found Hable 
was ex post facto and, rather inconsistently, that those: seritenced t 
been sentenced only to life imprisonment, _ See press. reports of a 
lege, October 5, 1946, 

22 Under the head ‘‘ Aggressor Nations’? The Chicago T. ribune? 
-October 2, 1946, writes: ‘The y truth.of t the matter is that no one 
of the guilt which dts s judges attributed:t tothe: “vanquishad;? i 

28 Oy Arnold / Anderson, “TKS Utility of the -Proposed ` Trial 
‘Leaders, ") in: American Political Science Review, Vol.'37 
Hula, ‘‘The Revival of the Idea of Punitive Warp” in Y 
405 ff. : 

Be See Chicago Tribune, cartoon and editorial, Oct. 2, 
are discussed by the present writer: wae, Criminals, F 
‘PP. 259, 263. 
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„<y tured, pirates, in ‘their own + eriiniyäl ‘courts: and es states Ties: inda. 
. { the jurisdiction of such. courts: to-other offensés against’ thé law of vations 
i committed by aliens abroad. ‘The Hague Conference of 1907 adopted a 
: convention for an internati a prize court” to which « cases could be ap- 
R pealed: from national prize ccurts, and a conference held at Geneva. i in 1937 
eet adopted a convention for an international criminal court to try’ “persons 
aa accused’ of :‘‘terriorism’? in certain circumstances but these’ conventions 
°° | never came into force. Cre the legal competence of national: ‘erimi- 
nal, military; and prize rts'to try aliens for certain offensés: against the 
law ‘of nations committed outside the state’s territory has not been: quès- 
tioned. 


; 5 Gas states, it is tru, cannot be suited to a lordin an jatisdiction 


"pox without their consent ? #6 but Ue po Such principi e applies, to individūäls, . The 





reat en aes 





lertan Garman iadividnale individuals 2 F OET ‘of crimes. : 
eee the he equitable princip] e of le ids’ -is “not resolved 





eee 
as ‘a defense inferiminal tr trials: , Whether or’ not statesmen or individ-- 
ac als of the United Nations-h have been guilty ‘of any of the offenses for which 
he defendants were tried was not a „a question legally. x relevant, to this tr jal, > 
por. is it legally. ì relevant to cor consider whether other “persons ris who, h have lave not 
‘been indicted or-who were not within. the. s jurisdiction. of the: Tribunal. mal, may 
“4 Have been gi een guilty of the same o same offenses: o discrimination. m - 
initiating “prosecution of persons “proba ly liable under law “would cer: 
., °.tdinly not appear to:be- just. and when the law. applied i is. international, Jaw- 
mh ws justice seems to: call for a tribunal with jurisdiction aver all persons’ ‘subject | 
to’ that law. . Such h ‘justice, “however, ` - has: never „been realized, (Courts 
7 applying international ‘Taw have ‘always. had. a, “more Timited. a 
` Tt has ‘not’ been ‘eénsidered unréasonable -for ‘the jurisdiction’ of :nationa! 
_ tribunals applying international criminal law to: ‘be. limited tò: those whose 
_acts were injurious to ‘the state: establishing’ the tribunal. za ` i 


ke 


a: 





















— "25 Below, notes ‘36-39. 
e Eastern Carelia "Case, Publications, PCI, Ser. B, 5; E Wona Court: Henori, 1903. 
chin International Law, Competence" of Courts in Regard to Porkiga’ 
AL, ‘Supplement, Vol: :26 (1932), pp. 455 ff.. ' 

us person is protected by “erimiral Jaw. (Wharton, Gr initial EBS, 
8, quoting. the Bible (John VITI,-7), thought. that ‘under natural - 
ught not to be punished byan: -equally’ guilty” (De Jaire: Belli ac’ 
ut recégriized that this had - no application. to. punishment: by a 
ished by. positive law (De Jure. Beli ac: Pacis, II, exx; 40, 1). 
pring opinion in the Permanent: ‘Court ‘of “Interniitiosial ‘Justice — 
law permitted a ‘sparing. äpplieation” of éqititable piin- 
equity . must do equity’? ‘(Case -of Water Diversion’ from 

t Beoports 232-3), but this had no reference , to criminal: 
$r Quiney Wright, War Criminals, note ‘4, - 

in) with Benpol to EA Ate: 7, 9, ‘in i'this K okan, ;, 





Jaw, aggressive w war is-necessarily | outlawed and with it the right of states 2 
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The object of legal proceđure is to segregate issues sufficiently narrowly "i 
to permit of a thorough examination pf the factual evidence and the legal 
sources bearing upon those issues. Gvimina courts have not considered 
it appropriate to inquire during a trial whether their jurisdiction ought tof 
be wider, whether others ought to have been indicted, whether pinishment, 
for the crime charged or for any crime is expedient, but have concerned 
themselves only with the questions } Dees the Conrt-haye jurisdiction ? How|* 
should it proceed to assure-a fair. trial? Does the evidence support the 
charges? Do the charges if proved render the accused liable under the 
law? Whether some statesman of the United Nations should be accused Pa 
of aggressive war or of crimes against humanity; whether some soldiers or 
sailors of the United Nations should be accused of war crimes; whether the 
court should have been differently constituted with a different jurisdiction, 
whether Goering and the other defendants will become heroes and martyrs, 
whether it is desirable that aggressive war be a crime or that national . 
sovereignty be unable to throw a cloak of immunity around” Persons ac- 
“éused of erimes—all these are daportant 4 questions, but not legal questions 


wo 


the four powers ers that made the a a and Charter of Auei 8, 1945 
and criticisms based on these questions are criticisms of these powers or of 
international law not of the Tribunal. 

É Some of the eritics who have emphasized these points appear to dislike 
the trend of international law recognized in the Charter. Opinion is com- 
ing-to realize that international 1 law: Sat survive inthe | shrinking y world, 


RR ee aria REET Rae a 


Fag ee es R ee è 
be effective must opérate on mandak rather than on ie But regu- 
` larly enforced world ‘criminal law aw_applicable to individuals _necessarily 


oraaa nee ene wae ee 


makes. inroads upon national sovereignty @ anditends to ‘change. ‘the founda- 
tion of- the i international’ community trom a balance of power among sover- 
eign states to a universal federation: directly controlling individuals in all,- 
countries on matters covered by international law. In such a regime of’ | 
















to ~ decide whi -when forceable self-help is WS permissible) Many, ‘doubtless, look 
upon this.reduction of national sovereignty with apprehension. Some 
even be’ concerned lest the free decision. of their 

“preventive war’! be impaired. (te Charter of the 
principles generally believeđ to bétssential for ay 
present conditions, and naturally’ 1% 
of a law goyerned world upon tl 
not developed to a point that 
principles with apprehens;j 
International Military 
performed an act of 
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the principles which must be accepted and applied if there is to be such a 
world.” The Tribunal did not hesitate to accept these principles as es- 
tablished in developing international law at the.time the acts for which the 
defendants were being triad were committed. 

The present article will not attempt to analyze or weigh the evidence. 
ji Few, if any, of the critics have questioned that if the law is accepted, the 
evidence justified the convictions." The Tribunal recognized that it was 

` bownd by the Charter and that its jurisdiction established by the Charter 
could not. be challenged.** Nevertheless, it listened to arguments and ex 
pressed an opinion upon the principles of general international law which 
ight effeet the interpretation, if not the validity, of that instrument. 
F The defense contested the validity of the Charter if it w it were construed in’ 
a way to transgress fundamental pr principles ot, justice “aiid argued th that to 
"E Apply 6& post j facto laws in a criminal t trial and to judge one’s own case 
would transgress Sach principles? It is a commonly asserted principle of 
} international law that international agreements bind only the parties and 
‘ cannot adversely modify the legal position of non-parties.** The Tribunal 
- did not deny this principle but it failed to find that any rights of third 
‘ parties, either Germany or the individual defendants, had been violated 
by the terms of the Charter Se its jurisdiction, procedure, ‘and Zee 


The Tribunal’s Jurisdiction ` 


The making ofthe Charter (said the Tribunal) was the exercise of 
the sovereign legislative power by the countries to which the German 
Reich unconditionally surrendered; and the undoubted right of these’ 

~ countries to legislate for the occupied territories had been recognized 
by the civilized world. The Charteris not an arbitrary exercise of 
power on the part of the victorious nations, but in the view of the 


29 The nature, extent, and reazon for these commitments are discussed in'a Symposium 
on World Organization, in Yale Law Journal, August, 1946. The -géiéral concer is 
suggested by Justice Wm. O. Douglas in his introduction: ‘‘The use of foree by any, 
nation may now destroy. it as well as those against whom it is used. Internally and 
externally we must untie our Gordian knots; we cannot cut them except at our. peril. - 
The instruments with which we must contrive that men live peacefully together are more 
stricate and difficult, ones, They are the instruments for peaceful adjustment of còn- 
between groups. and nations. Those instruments are law—law administered in 
sce with civilizéd traditions, law conceived and administered by politically com- 
27 Same; p. 868. 
jies the Soviet ao and the Prosecution, have thought that it would 





; argument by Jodl’s counsel, Dr. 
pr. Otio eas July 4, 1946; 


+ 


THE LAW.OF THE NUREMBERG TRIAL ' 49 


Tribunal, as will be shown, it_is the expression of i ternata law, 
existing at the time of its creation; and to that extent is itself a con- 
ribution a 


o international Jaw 
“The Signatory owers created this Tribunal, defined the law it was 
to administer, and made regulations for the proper conduct of the 


Trial. In doing so, they have done together what any onè of them 
might have done singly ; for it is not to be doubted that any nation has 
the right thus to set up special courts to administer law. With regard . 
to the constitution of the court, all that the defendants are entitled to 
ask is to receive a fair trial on the facts and law.* ` 


os statement suggests two distinct grounds of jurisdiction—that en- g 
by the four ur powers as the government of Germany and t and that t enjoyed a 
i by any state to administer law./ The latter statement is far from complete. 
International law does not p permit states to administer criminal: law over 
any defendant for any act. There are limits to the criminal jurisdiction 
of a state. Every state does, however, have authority to set up special 
courts to try any person within i its custody who commits war erimes, at 
least if such offenses threaten its security. ‘It is believed that this Juris: 
Ziction is broad enough to cover the jurisdiction given by the Charter. ag 
- If each party to the Charter could exercise such jurisdiction | individually, 
they can agree to set up an international tribunal to exercise the jurisdic- 
tion jointly. The context of the Court’s statement suggests that the -Tri- 
bynal intended this limitation. 
ta already noted, states have habitually | authorized military commis} 
stons, prize courts and criminal courts to exercise jurisdiction over n manyi 
ee against international law committed | by al aliens ens abroad.) ‘While: 
many states apply the universality principle of criminal jurisdiction ,only 
in the case of piracy,** some states have applied it to all offenses against 
. the law of nations especially if dangerous to their security.” In principle 
international law imposes few limitations upon the competence of stétes, 
to try individuals for such acts | n the case of the steamship Lotus, the | 4 
-Permanent Court of aa Justice held that a state can | extend. its , 
criminal, Jurisdiction . to any gase whatever unless a | a rule or ] principle of). 
‘international law forbids. 40\ (There appears to be no rule or principle off! 
international law which forbids the parties to the Charter from exercising 








84 Judgment, p.:216. 
85 Harvard Research, Juriadiction with Respect to Crime; this JOURNAL, Vol. 29 (1925) 5 
` Supplement, p. 439. 7 

88 See Cowles, ‘‘ Universality of Jurisdiction over War Crimes,”? a as cited, and below, i 
_ notes 38, 39. 37 See above, p.45. 

88 Harvard Research, Piracy, this JOURNAL, Vol. 26 (1932), Supplement, p. 743; and 
same; Jurisdiction with Respect to Crime, Art. 9, at p, 563. 

89 Harvard Research, Jurisdiction with Respect to Crime, Arts. 7-10, pp. 440, 569-73, 
579. 

40 The Lotus (France and Turkey); P. ©. Id +s Publications, Ser. A., No. 10, 2 World 
Court Reports 34-35; Cowles, p. 178. 7 š : 
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jurisdiction over the defendants for the offenses alleged in the Charter, 
provided they. threatened the security of those states, a condition which 
ca { Nardly be doubted, and that they were crimes under international lawy 


Atter to be considered later 
-y e etait 1 of the Tribunal’s Jurisdiction from the-sovereignty of 
many also in Y AAO peppers so appears to be e well grounde The Nazi government of Ger- 
z aay nany disappeared wit with the unconditional surrender of Germany in~May, 
ie i 1945, and on June 5, 1945, the four Allied powers, then in complete con- 
J , trol of Getmany by publie nang at Berlin, assumed ‘‘supreme au- 





thority with respect to Germany]Nincluding all the powers possessed by 
‘the. German Government, the Hyeh Command, and any state, municipal, 
or local government or authority’{in order ‘‘to make provision for the 
cessation of any further hostilities on the part of the German armed forces, 
for the maintenance of order in Germany, and for the administration of 
the country,’’Sbut without intention to ‘‘effect the annexation of Ger- 
Many.’ Ae ee nder international law a state may acquire sovereignty ¢ ‘of 
territory bx declaration of annexation after  Subjugation of the territory ` D 
ifthat declaration is aration is generally rec recognized by the other states “of the wor the world. ` 
The he Declaration of Be Berlin was generally 1 recognized, ‘not only by the United 
Nations but also by neutral states, > his Declaration, however, differed 
from the usual declaration of annexation in that it was by several states, 
its purposes were stated; ‘and it was declared not to effect the annexation 
of Germany. 

There is no doubt but that sovereignty 3 may be held jointly b y. several 
states as has been the case in a number of condomiiia. , There also have.” 
been instances of temporary “exercise of sovereignty i for purposes more 
limited than permanent annexation. The American position in Cuba from 
1899 to 1903 was of this type and so also are Mandates under the League ~ 
of. Nations and Trusteeships under the United Nations.“%, In principle. 
it would appear that if a state or states are in a position to annex a terri- _ 
tory they have the right to declare the lesser policy of exercising sover- 
eignty temporarily for specified purposes with the intention of éventually 
‘transferring the sovereignty to someone else. This appears to be the 
proper construction of the Declaration of Berling The four Allied powers 
assumed the sovereignty of Germany in order, among other purposes, to 
administer the country until such time as they thought “fit-to recognize 
an independent German governme nt_STheir exercise of powers of legis- 
lation, adjudication, and administration in Germany during this period’ 
is permissible under international law, limited only by the rules of iriter- 

`. national law applicable to sovereign a in SerEnory. they . have sub- 








41 Department of State, The Amis in Defeat, p. 63. 
+a Q. Wright, Mandates under the League of Nations, Chicago, 1930; pp. 13, 306-9, 


315-89, 530-87. X 
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jugated. Ci Gens a eigen ctu ot a military occupant.** It 
would appear, therefore, that the four states who proclaimed the Charter 
of August 8, 1945, had the power to,enact that Charter as a legislative act 
for Germany provided they did not transgress fundamental principles of 
justice which even a. conqueror ought to observe toward the inhabitants of 
annexed territory. 7- 

.The idea that the four powers acting in the interest of the United Na- 
tions had the right to legislate.for the entire community of nations, though} 


1943, and by Art.2 (6) of the Ch&rter of ‘the United, Nations was not jaleried 
to ee E The preamble of of the agreement of of August 8, 1945, 
however, declares that the four powers in making the agreement ‘‘act.in 
the interests of all the United Nations’’ and invited any government of the 
United Nations to adhere, and nineteen of them did so. f Since the Charter ` 
of the United Nations assumed that that organization ce uld declare prin-. 
ciples binding on non-members, it may be i ‘be that the he United Nati ations in mak- Ñ 

ing the agreement for the Nuremberg Tribunal intended. to act for the 


TOA LAE, a e aaaea anana ee 
community of nations as a whole, thus ‘thus. ‘making universal intern rnational Taw. 
onan eneren ng rt ear eet Seema taste) 
While such an assumption-of c competence would theoretically b be a novelt 


_ in international law, it would accord with the e practice established during 


the nineteenth eenth century y under which leading powers éxercised a predomi- 
vant influence in initiating new rules of international law.“ It is uot, , 
however, necessary to make any such assumption in order to support the > 
right of the parties to the Charter to give the Tribunal the jurisdiction it 
asserted. That right can be amply supported by the position of these 


powers as the Government of Germany or from the sovereign right of each 


to exercise universal jurisdiction over the offenses stated. Ay y 


a Procedure of the Trial 


“With regard to the constitution of the court,’’ said the Tribunal, ‘‘all - 


that. the.defendants are entitled to ask is to receivé'a fair trial on the facts l 


and law. 745. Tnternational law requires that any state or group of states 


# Hans Kelsen, ‘The Legal Status of Germany According to the Declaration of Ber- 
n,’? this JOURNAL, Vol. 39 (1945), p. 518. 

43 C. C. Hyde, International Law, Boston, 1945, 2nd ed., Vol. I, pp. 397-8. 

44 As in declaring rules of diplomatie precedence at’ Vienna, in 1815, rules of treaty . 


‘validity at London, 1871, and rules of maritime international law at Paris, 1856; and 


London, 1909. The International Law of the Future, published by a group of American 
jurists in 1944, includes the statement: ‘‘It is assumed-that at the conclusion of the 
present war the lodgment of power will be such that the states which desire an effective 
organization will have dominant voice, and that othar states will be willing, or will feel 
themselves constrained, to follow the lead. If one or more states should hold aloof, - 
competence might none the less be vested in the organization to act on behalf of the whole 
Community of States’’: p, 81. 
#5 Judgment, pp. 2167-217. 
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in exercising criminal jurisdiction over aliens shall not ‘‘deny justice.’’ 
The Charter provided suitable procedure with this in view.** 


z The rules adapted by the Tribunal in pursuance of Art. 13 of the Charter 
elaborated these provisions by assuring each individual defendant a period 
at least thirty days before his trial began to study the indictment and pre- 
pare his case, and ample opportunity to obtain the counsel of his choice, to 
obtain witnesses and documents, to examine all documents submitted by 
the prosecution, and to address motions, applications, and other requests 
to the Tribunal, and by assuring members of accused organizations oppor- 
tunity to apply to be heard. At the first public session of the Tribunal, 
held in Berlin on October 18, 1945, the Presiding Judge, General Nikit- 
chenko, called attention to these rules and said a ‘‘special clerk of the Tri- 

` bunal has been appointed to advise the defendants of their right and to take 
instructions from them personally, as to their choice of counsel, and gen- 
erally to see that their rights of defense are made known to them.” 

In addition to requiring that the trial be ‘‘fair,’’ the Charter required 
that it be ‘‘expeditious’’ and that the Tribunal ‘‘take strict measures’’ to 
prevent ‘‘unreasonable delay’’ and rule out ‘‘irrelevant issues and state- 

| ments.” Some critics have deplored the length of the trial but few have 
suggested any unfairness in the procedure. The Counsel of some of the 
defendants mildly objected to some rulings on the relevance of evidence or 
argument, to some limitation on the length of speeches, and to some admis- 
sions of affidavit evidence presented by the prosecution.” The Tribunal, 
if anything leaned over backwards to assure the defendants an opportunity 
to find and present all relevant evidence, to argue all legal problems re- 
lated to the case and to present motions concerning the mental and physical 
embers of defendants which might bear upon their triability.*® i 

The Supreme Court of the United States held that General Yamashita. 
was given due process of law in his trial by a United States Military Com- 
mission in the Philippines, but two dissenting Justices. thought the admis- 
sion of hearsay and opinion evidence and the haste of the proceedings giving 


48 Harvard Research, Responsibility of States for Damage done in their Territory to 
the Person and Property of Aliens, Art. 9, this JOURNAL, Vol. 23 (1929), Supplement, 
p. 173; Jurisdiction with Respect to Crime, Arts. 12, 13; Q. Wright, “Due Process and 
International Law, this JOURNAL, Vol. 40 (1946), pp. : 398 ff.; A. V. Freeman, The Inter- 
national Responsibility of States for Denial of Justice. New York, 1988, ‘pp. 262 fÈ., 
547 f. 46a Art. 16; this JOURNAL, Vol. 39 (1945), Supplement, p. 260, 

47 The Tribunal curbed the ‘disposition of some defendants’ counsel to ‘expand on hai 
they considered the iniquities of the Versailles Treaty and to submit evidence concerning 
the policies or acts of members of the United Nations unless in support of a contention 
that the defendants initiated wars in necessary self aorta or that war measures were 
justifiable reprisals. SG 

48 The Tribunal appointed expert commissions to examine Krupp von Bohlen, Hess, 
and Streicher and, after listening to argument, found Krupp stoo sick to be tried and 


the other two in a mental condition permitting trial. 
N 
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the defense insufficient opportunity to present its case denied ‘‘due process 
of law.” The latter charge has not been made against the Nuremberg 
Tribunal. Like other international: tribunals, like military commissions, 
and like continental European criminal.courts, it did not apply common 
law rules of evidence, but it has never been contended that those rules of 
mon ce are required by international law.°° A , 
ee seems to be generally recognized that the application of ex post facto 
ws in criminal cases constitutes a denial of justice under international 
law. Constitutional guarantees and proposed bills of human rights have 
usually forbidden the application of ex post facto criminal law." Though 
few international claims have turned on this‘issue that may be because mod- 
ern states have rarely applied such lays“? The Supreme Court of the 
United States in the Yamashita case ** and the Nuremberg Tribunal seem to 
have assumed that the application of ex post facto. laws would be a denial 
of justice because both took pains to show, thaf{ the rules of international 
law which Ahey applied were noted post facfo. They treated the issue as 
one of substantive law and not of procedure of jurisdiction. 


49 In re Yamashita, 1946, 66 Sup. Ct. 340 and comment, this JOURNAL, Vol. 40 (1946), 
- p. 898, 

50 The Tribunal received affidavits if circumstances prevented personal attendance of 
witnesses whose evidence appeared to be relevant and important. It refused to receive 
documents or to summon witnesses if it. considered the subject matter of their evidence 
irrelevant or merely cumulative (Charter, Arts. 17—21; Rules 4, 7). The task of con-' 
sidering applications consumed a great deal of the Tribunal’s time in private sessions. 
To assure availability of all evidence in all the languages it required that the important 
part of all documents offered in evidence be read into the record unless copies were pro- 
vided in advance in all four languages (Charter, Art. 25). 

51 See Statement of Essential Human Rights by a Committee TE by the Ameri- 
can Law Institute, ‘Art. 9; American Academy of Political and Social Science, Annais, 
Vol. 243 (Jan., 1946), p. ‘2; H: Lanterpacht, An International Bi of the Rights of 
Man, New York, 1945, p. 93, 99. 

52In the Van Bokkelen Case (U. S. and Hayti, 1888) the United States contended 

' «that continuous imprisonment for debt, when there is no criminal offense imputed, is 
contrary to what are now generally recognized principles of international law’’ but this 
aspect of the matter was not discussed in the arbitration: (J. B. Moore, Digest of Inter- 
national Law, Vol. 6, pp. 699, 772). See E. M. Borchard, Diplomatic Protection of Citi- 
gens Abroad, New York, 1919, p. 99; A. V, Freeman, The International Responsibility 
of States for Denial of Justice, New York, 1938, pp. 522, 550. The Harvard Research 
did not inelude the application of ex post facto laws among prohibited procedures in its 
draft convention in jurisdiction with respect to crime (Arts. 12, 13) but did so in its 
draft convention on extradition (Arts. 2 (a), 12 (3) b): this JOURNAL, Vol. 29 (1985), 
Supplement, pp. 77, 163, 596 ff. 

53 Q. Wright, ‘‘Due Process and International Law,’’ as cited. The dase jus- 
tices thought the offense charged was inadequately defined in proéxisting international 
law, and cited this among other reasons for believing that ‘‘due process’? had been de- 
nied the defendant. ‘ 

54 ‘*T% is to be observed,’’ says the Kirenaike judgment, ” that the maxim nullum 

_ crimen sine lege is not a limitation of sovereignty but is in general a principle of jus- 
tice’’: Judgment, p. 217. 
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The Law Applied 


The law, defining the crimes and the conditions of liability to be applied . 
in the trial, was set forth in the Charter * and the Tribunal recognized that 
the law ‘‘is decisive anc binding upon the Tribunal.” 5 Was this law 
declaratory of preéxisting international law binding the defendants at the 
time they committed the acts charged? The issue has been discussed par- 
ticularly in regard to the crime of ‘‘aggressive war.’’ 

The Tribunal listened z0 argument on the question ®© and concluded that 
a rule of international lew, resting upon ‘‘general principles of justice,” 
affirmed in this respect by several recent international declarations that ag- 
gressive war is an international erime," had been formally accepted by all. 


Ahe states concerned when they ratified the Pact of Paris which condemned 
~“ recourse to war for the solution of international controversies and re- 


nounced it as an instrument of national policy. ‘This rule had made¢‘re- 
sort to a war of aggression.not merely illegal but eriminal.’’ 5° ` 

The Tribunal therefore considered that the well-known legal maxim 
nullum crimen sine lege had been. duly observed in the case.°° 

It quoted the text of the Pact of Paris of August 27, 1928, binding sixty- 
three nations, including Germany, Italy, and Japan at the outbreak of the 
war in 1939, referred to the analogous situation of the Hague Convention, 
violation of which created individual criminal liability, and held that the 
result was to make the waging of aggressive war illegal:and those commit- 


eaties, and resolutions of the League of Nations and the Pan American 
/Organization declaring aggressive war a crime and added: 


7 the act criminally Hable.’ The Tribunal then cited various draft 


All these expressions of opinion, and others that could be cited, 50 
solemnly made, reinforce the construction which the Tribunal places 
upon the Pact of Paris, thayresort to a war of aggression is not merely 

` illegal, but is criminal. STM prohibition of aggressive war demanded 
by the conscience of fhe world, finds its expression in the series of 
` Pacts and Treaties te which the Tribunal has just referred.®? 


Turning to the status o2 the individual in international law the Tribunal 
said: l l 
di was submitted that international law is concerned with the actions 


of sovereign states, end provides for no punishment for individuals; 
and further, that where the action in question is an act of state, those . 


55 Arts. 6-9, quoted above. 56 Judgment, p. 216. 

57 See note 32, above. - i 

88 These include the Draft Treaty of Mutual Assistance, 1923; the Geneva Protocol, 
1924; the League of Nations Assembly Resolution on Aggressive War of September 24, f 
1927; the Resolution of the Pen-American Conference of. Havana, Feb. 18, 1928. 

59 Judgment, p. 220. so Judgment, p. 217. i 

81 Same, pp. 218-219. ; 

62 Same p. 220. The Tribunal also referred to Arts. 227 and 228 of the Treaty of Ver- 
sailles for the trial of the Kaiser and German war criminals of World War I.. 
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who carry it out are not personally responsible, but are protected by 

the doctrine-of the sovereignty. of the State. In the opinion of the 

Tribunal both these submissions must be rejected. That international 

law imposes duties and liabilities upon individyals as well as upon 
states has long been recognized.**; 


After referring to the United States Supreme Court decision in Ex parte 
Quirin ** and the practice cited in that casegfthe Tribunal said that indi- 
viduals could be held responsible for criminaF ucts even if committed on 
behalf of their states ‘‘if the state in authorizing action moves outside its 
competence under international law. N Furthermore they could not shelter 
themselves behind the e plea of superior, orders if * ‘moral choice was in-fact— 

ossible.’’ va 

These statéments of the Tribunal will be commented on by examining the 
concept of offenses against the law of nations as it has developed in inter- 
national practice and custom, the applicability of the ex post facto rule in 
a legal system which develops by practice, the extent to which the specific 
offenses laid down in the charter had been recognized in customary inter- 
national Jaw with especial reference to aggressive war and criminal con- 
spiracy and organization, and the extent to which international law recog- 
nized ‘‘act of stete’’ as a defense against pina charges. CY 


| Offenses Against the La of Nations 


The concept oŻ offenses against the law of nations (delicti juris gentium) 
was recognized by the classical text writers on international law ®* and has 
been employed in national constitutions and statutes." It was regarded 


83 Judgment, p. £20. 64 Ex parte Quirin, 1942, 317 U. S. 1. 85 Judgment, p. 221. 

86 ‘<The fast must also be recognized that kings, and those who possess rights equal 
to those of kings, have the right of demanding punishments not only on account of in- 
juries committed against themselves or their subjects but also on account of injuries 
which do not directly affect them but excessively violate the law of nature or of nations 
in regard to any persons whatsoever. For liberty to serve the interests of human society 
through punishmerts, whieh originally, as we have said, rested with individuals, now 
after the organization of states and courts of law is in the hands of the highest authori- 
ties, not, properly speaking, in so far as they rule over others but in so far as they are 
themselves subject to no one. For subjection has taken this right away from othérs’’: 
De Jure Belli ac Pacis, Bk. II, ¢. 20, sec. 40, Carnegie ed., p. 504. See Hackworth, Di- 
gest of International Law, Vol. 2, p. 687. According te R. W. Lee, ‘‘Since the First 
World War, and more than ever today, the Grotian conception of international law has 
reémerged into the light. The Nuremberg trial is a testimony to its cogency’’: Law 
Quarterly Review, Vol. 62 (1946), p. 56. 

68a A Dutch act of 1651 penalized persons who committed certain offensives against 
foreign diplomats as ‘‘violators of the law of nations?’ and the same term was used in 
the Statute of Anne which arose out of an assault upon the Czar’s Ambassador (Harvard 
Research, Draft Convention on Diplomatic Privileges and Immunities, in this JoURNAL, 
Vol. 26 (1932), Supplement, p. 94; Feller and Hudson, Diplomatic and Consular Laws 
and Regulations, Washington, 1933, Vol. I, p. 211). The Continental Congress of the 
United States, in several resolutions adopted from 1779 to 1781, called upon the States 
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as sufficiently tangible in the eighteenth century so that United States Fed- 
eral Courts sustained indictments charging acts as an offense against the law 
of nations, even if there were no statutes defining the offense.8? Early in 
the nineteenth century it was held that the criminal jurisdiction of federal 
courts rested only on statutes ®* though the definition of crimes denounced 
by statutes might be left largely to international law. Thus ‘‘piracy as 
defined by the law of nations” is an indictable offense in federal courts © 
and all offenses against the law of nations are indictable at common law in 
state courts.”° ; 

In the nineteenth century the development of the positivist doctrine that 
only states are subject to international law ànd that individuals are bound 
only by the municipal law of states with jurisdiction over them led to a 
decline in the application of the concept of offenses against the law of na- 
tions. This idea, however, has acquired renewed vigor in the twentieth 
century and has been discussed by numerous text writers ™ and in many 
international conferences.”? There is, however, still disagreement as to the 
scope of the concept.” An analysis of general principles of international 

À law and of criminal law suggests the following definition: ‘lA crime against 
international law is an act committed with intent to violate a fundamental 
interest protected by international law or with knowledge that the act will 
probably violate such an interest, and which may not be adequately. pun- 
ished by the exercisé of the normal eriminal jurisdiction of any state.’*. 





to provide for punishment of ‘‘ offenses against the law of nations.’’ The Constitution 
gives Congress power ‘‘to define and punish piracies and felonies committed on the high 
seas and offenses against the law of nations’’: Art. 1, sec. 8, cl. 10. See Q. Wright, 
The Enforcement of International Law Through Municipal Law in the United States, 
Urbana, 1916, p. 221. 

87 In re Henfield, 1793. Fed. Cas. 6360; Moore, Digest, Vol. T y p | 880; U. S. vs.’ 
Ravara, 1793, 2 Dall. 297, Moore, Digest, Vol. 5, p. 65; Q. Wright, Control of American 
Foreign Relations, New York, 1922, pp. 196-7. 

68 U, 8. vs. Hudson, 7 Cranch 32; U. S. vs. Coolidge, 1 Wheat. 415; Wharton, Criminal 
Law, Vol. 1, see. 254; Q. Wright, Control of American Foreign Relations, pp. 197-8. 

69 U, S. Criminal Code, 1909, see. 290; U. S. vs. Smith, 1820, 5 Wheat. 153, 161-2, 
Hackworth, Digest, Vol. 2, p. 685. 

70 Res Publica vs. Delongchamps, 1 Dall. 111, Moore, Digest, Vol. 4, p. 622; Sec. of 
State Bayard to Mr. Harris, April 2, 1885, Moore, Digest, Vol. 2, p. 432; Q. Wright, 
Control of American (Foreign Relations, pp. 177-9. i a 

71 Maurice Travers, Le droit penal international, Paris, 1920-4, 6 vols., Donnedieu de 
Vabres, Les principes modernes du droit penal international, Paris, 1928; Trainin, Hit- 

- lerite Responsibility under Criminal Law, New York, 1945; Cowles, <i Universality of 
Jurisdiction over War Crimes,’ as cited; Harvard Research, ees this JOURNAL, Vol. 
26 (1932), Supplement, pp. 752-3. 

72 For texts of resolutions, see this JOURNAL, Vol. 29 (1935) , Supplement, pp. 641-5. 

18 Same, pp. 476-7, 569-72. 

74 If an interest is ‘‘protected by international law’? every state is obliged by inter- 
national law not 7 authorize, and to take due diligence within its jurisdiction to prevent, 
acts which would violate that interest. Consequently the individual who commits such 
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States ordinarily punish crime in the interest of their own peace and se- 
eurity and those interests are often parallel to the general interests of the 
community of nations, defined by international law. Consequently the lat- 
ter interests are in considerable measure protected by the normal exercise 
of eriminal jurisdiction by states. There are, however, circumstances when 
this exercise of normal criminal jurisdiction is not adequate. To protect 
itself in such circumstances international law has recognized four methods 
of supplementing the normal criminal jurisdiction of states. i 
_’ International law has imposed obligations on states to punish certain acts 
committed in their territory, punishment of which is primarily an interest r- 
of other states or of the community of nations and which therefore might be 
neglected in the absence of such a rule. _Offenses against. fore ign diplomatic 


officers, gAgnioes foreign currenctea, or against the security of foreign states 
fall in this category.” re 


International law has permitted a state to exercise jurisdiction over acts 
committed by aliens abroad either on the-ground that such acts endanger 
the prosecuting state’s security or on the ground that they endanger all ta _ ot 
states or their nationals. The jurisdiction of military commissions over of- 
fenses against the law of war, of prize courts against contraband carriers 
and blockade runners, of admiralty courts against pirates, and of criminal 
courts against offenses defined in general international conventions or cus- 
tomary international law are of this character. 
International law has recognized the competence of states to establish (4 J 


_intémational-tribunals for the trial of | of grave offenses not ae with with by na- | 


sa areae hea -maa netaa 


ional tribunals such as i “as terrorism: and ¢ aggression, t | 
International law has favored or, i in the opinion of some qiia required, 
the coöperation of states in the apprehension and punishment of fugitive G j 
criminals through extradition or other treaties.”® This coöperation con- f 
cerns particularly persons accused of universally recognized crimes such 
as murder, rape, mayhem, arson, piracy, robbery, burglary, forgery, coun- 
terfeiting, embezzlement, and theft." Political and military offenses are 
normally exeluded.® Consequently many of the offenses dealt with in the 


preceding categories have escaped this procedure.. 





an act enjoys no general immunity on the ground that he acted in pursuance of a lawful 
act of state, See U. S. vs. Arjona, 1887, 120 U. S. 479, Moore, Digest, Vol. 1, p. 61; 
Donnedieu de Vabres, pp. 143-4; Trainin, pp. 26, 32, 41; Q. Wright, Study of War, 
Chicago, 1942, pp. 912, 1345; and “War Criminals, }? this JouRNAL, Vol. 39 (1945), pp. 
279-84. 

7 Same, pp. 280 ff. 76 Same, pp. 274 ff, 282 ff. 

77 See discussion on The Tribunal’s Jurisdiction, above; on the Geneva Conventions 
on Terrorism and an International Criminal Court, 1937, see Hudson, International Leg- 
islation, Vol. 7, pp. 862, 878, and International Tribunals, Washington, 1944, p. 183. | 

78 Harvard Research, Extradition, this JOURNAL, Vol. 29 (1935), Supplement, pp. 32. ff. 

79 For list of offenses mentioned in extradition treaties see same, pp. 244 ff. 

80 Same, Arts. 5, 6, pp. 107-122. 
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From a consideration of the obligation arising from these principles of 
international law, of the fundamental intarests of states and of the com- 
munity of nations protected by international law, of the acts: which violate 
these obligations and threaten these interests, and of the circumstances 
which are likely to. prevent punishment of such acts by the exercise of the 
normal jurisdiction of states, it is possible to determine whether a given act 
is a crime against tke law of nations. 


The Ex Post Facto Principle 


i : Vv . oY 
The sources of general international la e general conventions, general 
` 2 beneran may O a a a E 
customs general principles’ judicial precedents and” juristic analysis.$ 


~ acento ct en ee ann: ee ern ECE ES mene ey & 
International law, therefore, resembles the common law in its- developing 
character. According to Sir James Stephen the common law is less like 


a series of commands than ‘‘like an art or a science, the principles of which 
are first enunciated vaguely, and are gradually reduced to precision by 
their application to particular circumstances.’’ 8? 

Wharton discusses the meaning of the rule against ex post facto criminal 
law in the common law system as follows: © 


+ 
oe ‘ 


~A crime can only be regarded as.a violation of a law in existence at 
; the time of its perpetration... When a punishment is inflicted at- com- 
mon law, then the. case is brought within the principles just stated by 
the assumption that the case obviously falls within a ‘general category 
to which the law attaches indictability: It may be said, for-instance,— 
‘fall malicious mischief is indictable. This oense (although enumer-. ` 
ated in no statute, and never in the concrete the subject of prior ad- 
judication) is malicious mischief.’ Therefore this offense is indict- 
_ able.” Strike out ‘‘malicious mischief’? and insert “nuisance,” and 
; the e conclusionis reached. It is no reply to this reasoning.that 
i we have, by this process, judge made law, which is ex post facto. ` Sap- 
posing the minor premise be correct, the objection just stated could not 
prevail without being equally destructive to raost prosecutions for of- 
fenses prohibited by statute under a nomen generalissimum. Tn. many 
of our States, for instance, neither murcer, burglary, nor assault isso. 
described as to leave nothing remaining to the court by way of explana- 
tion or application.® tá i 


8i. Statute, International-Court of Justice, Art. 38. 

32 J. F. Stephen, Digest of Criminal Law, 1877, Sez. 160, quoted by Francis Wharton. 
A Treatise on Criminal Law, Philadelphia, 1880 (8th ed.), Sec. 14, Vol. 1, p. 19; Stephen, 
General View of the Criminal Law of England, London, 1863, pp. 32 ff.; T. E. Holland, 
Jurisprudence, Oxford, 1910 (11th ed.), p. 66, quoting Wiles, J., in Millar vs. Taylor, 
4 Burr. 2312+ ‘‘ Justice, moral fitness, and „publie ecnvenience, when applied to a new ` 
subject, make common law without a precedent. ”? For meaning of the proposition that 
international law is part of the common law see Cyril M. Picciotto, The Relation of Inter- 
national Law to the Law of England and of the United States, London, 1915, pp. 75 ff.; 


i Q. Wright, Control of American Foreign Relation, pp. 171, 196. 


83 Wharton, Sec. 29, Vol. I, pp. 41-2. 
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That such a conception of the eg post facto principle must apply in inter- 
national law was recognized by the Tribunal when it said: ‘‘This law_is’ 
not static, but by continualzadaptation follows the needs of a changing 


ot statie, but by o 
world.” 3% Baron Wright, Lord of Appeal i in Ordinary and Chairman of 


- the United Nations War Crimes Commission, has recently developed this 
thought : 


The common lawyer is familiar with the idea of customs which de- 
veloped into law and may eventually receive recognition from compe- 
tent Courts and authorities. . But the Court does not make the law, it 
merely declares it or decides that it exists, after hearing the rival con- 
tentions of those who assert and those who deny the law. 

International Law is progressive. The period of growth generally 
coincides with the period of world upheavals. _The pressure of neces- 
sity stimulates the impact of natural law and of moral ideas and con- 
verts them into rules of law deliberately and overtly recognized by the 
consensus of civilized mankind. The experience of two great world 
wars, within a quarter of a century cannot fail to have deep repercus- 
sions on the senses of the peoples and their demand for an International 
Law which reflects international justice. I am convinced that Inter- 
national Law has progressed, as it is bound to progress if it is to be a 
living and operative force in these days of widening sense of humanity. 
An International Court, faced with the duty of deciding if the bring- 
ing of aggressive war is an international crime, is, I think, entitled and 
bound to hold that it is.* 


Considering international law as a progressive system, the rules and prin- 
ciples of which are to be determined at any moment by examining all 
its sources, ‘‘general principles of law,” ‘‘international custom,’’ and the 
‘teachings of the most highly qualified publicists’? no less than ‘‘inter 
national conventions’’ and ‘‘judicial decisions,” there can be little doub 
that international law had designated as crimes the acts so specified: in th 
Charter long before the acts charged against the defendants were committed. 


` War Crimes and Crimes Against Humanity 


No one has questioned this conclusion as regards the ‘‘ war crimes’’ in the 
narrow sense. Military commissions in wars of the past have habitually 
tried and punished enemy persons captured and found to have been guilty 
of acts in violation of the customary and conventional law of war.** The 


84 Judgment, p. 219. 

85 ‘War Crimes under International Law n: ? in Law Quarterly Review, Vol. 62 (1946), 
pp. 40, 51. To similar effect Mr. Justice Jackson said, in his opening address at Nurem- 
berg: ‘‘The fact is that when the law evolves by the case method, as did the Common 
Law and as international law must do if it is to advance at all, it advances at the ex- 
' pense of those who wrongly guessed the law and learned too late their error. The law, 
so far as international law can be decreed, had been clearly pronounced when these acts 
took place’’: Record, p. 166. 

86 Ex parte Quirin, 1942, 317 U. S. 1; In re Yamashita, 1946, 66 Sup. Ct. 340; Q. 
Wright; War Criminals, this JOURNAL, Vol. 39 (1945), pp. 274 ff. 
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Tribunal considered that the Hague Convention on land warfare was de- 
‘claratory of customary international law binding all the belligerents,’®" and 
that it bound Germany in all the territories it had occupied,®* but that the 
defendants were entitled to the benefit cf the principle of reprisals recog- 
njged in the customary law of war.*® 
The ‘crimes against humanity’? were considered with the ‘war crimes”? 
rom which they differed only in being directed against German nationals 
rather than against enemies. The Tribunal had no doubt that the acts in 
pursuance of policies of ‘‘genocide’’ and clearing land by extermination of 
its population, if carried on in occupied territories or against enemy per- 
sons, constituted ‘‘ war Tee 0 (Acts of that type, when carried on in 
a state’s own territory against‘its own nationals have in the past often ocea- 
sioned ‘‘humanitarian intervention” by other ce Aa preamble of 
the Hague Convention on laws and custcms of war ort land refers to the. 
“laws of humanity” and the ‘‘dictates of the public conscience,’ which 
_ would apply to atrocities against nationals as well as against aliens. \ Inter- 
pama conferences have proposed action when faced by brutalities within 
a particular country ‘‘in violation of the most elementary dictates of hu- 
manity” and ‘‘repugnant to the conscience of civilized nations.”’ 92° An 
international standard of justice has long been recognized as binding states 
in their treatment of resident aliens °* and many conventions bind states to 





‘Warfare but the Tribunal considered it unnecessary to consider the effect of the ‘‘ general 
participation clause’? in this convention because “‘by 1939 these rules laid down in the 
Convention were recognized by all civilized nations, and were regarded as being declara- 
` tory of the laws and customs of war’’: Judgment, p. 248. f 

Į 88 The defendants argued that Germany was not bound by the law of war in ‘certain 


t & P 
| 87 Some belligerents in the war were not parties to the Hague Convention:on Land 


territories because they had been completely subjugated. The Tribunal suggested a 
‘doubt whether ‘‘subjugation’’ resulting from the crime of aggressive war could give 
any rights to the aggressor but rejected the argument on ths ground that subjugation 
could never apply so long as ‘‘there was an army in the field attempting to restoré the 
occupied countries to their true owners.’’? The doctrine could not, therefore, apply’ to 
countries occupied after September, 1939, and as to countries occupied earlier the Tri- 
bunal pointed out that Bohemia and Moravia hač not been annexed but merely made 
protectorates; consequently, after the war began in September, 1939, Germany was at 
war with these countries, The Tribunal did not make clear the position of Austria. 

89 Doenitz and Raeder were not held Hable for unlimited submarine warfare against 
British vessels, which were under order to attack, nor for any submarine activity after 
the United Siates began to engage in unlimited submarine warfare in the Pacifie as 
testified by Admiral Nimitz: Judgment, pp.. 304, 805, 308. None of the defendants had 
been indicted for terror bombing of cities, a lige indulged i in by all belligerents. 

90 Judgment, p. 248. 

91 E, C. Stowell, Intervention in Internationa Law, Washington, 1921, pp. 51 ff. ° 

82 Resolution of the Council of the League of pe 1937, concerning conditions in ` 
Spain. 

98 E. M. Borchard, ‘‘The Minimum Standard in the osaki of Aliens,’’ in, Ameri- 
can Society of International- Law, Proceedings, 1939, p. 6l; Haryard Research, Re- 
sponsibility of States, Arts. 7-13, this JOURNAL, Vol. 23 (19295 , Supplement, pp. 133-5. 
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respect certain fundamental rights of minorities, backward peoples, work- 
ers, and other persons within their jurisdiction. (The idea that the indi- 
vidual is entitled to respect for fundamental rights, accepted by the earlier 
writers on international law, has come under extensive consideration re- 
cently and has been accepted in the United Nations Charter, one of whose 
purposes is ‘‘to achieve international codperation in promoting and en- 
couraging respect for human rights and for. fundamental freedoms for all 
without distinction as to race, sex, language or religion.’’ en yy 

It is also to be noted that the acts which constitute ‘‘crimes against hu- 
manity” have habitually been the subject of extradition treaties. States 
- have recognized the duty of codperating in bringing persons guilty of such 
crimes to justice. As Wharton points out: 


The presumption of knowledge of the unlawfulness of crimes mala 
_ in se is not limited by state boundaries. The unlawfulness of .such 
crimes is assumed wherever civilization exists.* 


The Tribunal pointed out that, according to the Charter, ‘‘to constitute 
crimes against humanity the acts relied on befcre the outbreak of war must 
have been in execution of, or in connection with, any crime within the juris- 
‘diction of the Tribunal.’’°* It therefore declined to make a general decla- 
ration that acts of the character described committed before September 1, 
1939, when the first war of aggression began, were crimes against humanity 
within the meaning of the Charter. a In general, liability for both war 
crimes and crimes against. humanity was confined to acts committed after 
that date. ` a oe 

It is to be observed that a ETT plan for aggressive war was found to 
have been made at least as early as November, 1937. Furthermore the law 
of war has. been held to apply to interventions, invasions, aggressions, and. 
other uses of armed force in foreign territory even when there is no state of 
war.” Consequently the Tribunal might have found that some of the acts 


94 International Law of the Future, 1944, Principle 2, pp. 44-48; Q. Wright, ‘‘ Human 
Rights and the World Order,’’ in International Conciliation, No. 389 (April, 1943), pp. 
238 ff.; H. Lauterpacht, An International Bill of the Rights of nos New York, 1945. 

95 Work cited, See. 285. 

96 This was made clear by a supplementary agreement of the Powers on Oct. 6, 1945, 
conforming the English and French to the Russian text of the Charter by substituting 
a comma for the semi-colon’ which originally appeared after the word ‘‘war’’ in Art. 6: 
U. S. Executive Agreement Series No. 472, pp. 4, 25,45. See also Jacob Robinson, ‘‘The 
Nuremberg Judgment, Crimes against Humdnity,’’? in Institute of Jewish Affairs, Con- 
gress Weekly, Oct. 25, 1946. 

97 Judgment, p. 248. 

98 Thus persons who, before Sept. 1, 1939, ceased to be members of organizations found 
to be criminal. because of participation in war crimes or crimes against humanity, were 
excluded from the group declared criminal: Judgment, pp. 256, 262, 266-267. 

99 G, G. Wilson, International Law, St. Paul, 1939 (8rd ed.), p. 41; Q. Wright, ‘‘The 
Bombardment of Damascus,’’ this JOURNAL, Vol. 20 (1926), p. 270; Harvard Research, 
Aggression, Art. 14, this JOURNAL, Vol. 33 (1939), Supplement, p. 905. 
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before that date were apdr crimes or crimes against humanity in the sense of 
the Charter. Its refusal to do so seems to have manifested its prevailing 
disposition’ to give the defendants the benefit of any doubt. <? 

3 "The Tribunal had no difficulty in assuming that war crimes and crimes 
against humanity in the narrow sense of the Charter were crimes under cus- 
tomary international at the time the acts were committed and felt it un- 
necessary to give to this question the elaborate discussion which it devoted 
to the ‘‘erimes against peace.’’s, Tt merely said: 


` 


-Tn so far as the Kime aeia charged in the Indictment, and com- 
mitted after the beginning of the war, did not constitute war crimes, 


they were all committed in execution of, or in connection with, the ag- ' 


-gressive war, and therefore constituted crimes against humanity. _ 


rib, Crimes Against Peace 


The argument has already been set forth by which the Tribunal reached - 


the conclusion that the Chartef declared preéxisting internationdl law 
when it provided that individuals were liable for ‘‘crimes against péáce. 91°01 


100 Judgment, p. 249. x 

102 It dealt, with the arguments which hid been presented by defendants’ counsèl, em- 
phasizing the sovereignty of states under international law, the right to resort to war 
traditionally deduced from that sovereignty, and the immunity of individuals acting in 
pursuance of an ‘‘act of state.’? It was contended that these principles had not been 
modified by the Pact of Paris or any other instrument because these agreements had 
become obsolete through non-observance in practice. International law, therefore, did 
not make resort to aggressive war illegal, much less an individual crime when the 


acts charged were committed. In view of this the Charter should be interpreted so as. 


to give effect tothe principle of justice, nullum crimen sine lege (argument by Jahr- 
reiss, Counsel for Jodl, July 4, 1946, Record, pp. 12903-50). It was argued that the 
Tribunal was free to make such a construction and in fact was obliged to judge accord- 
ing to law rather than expediency (argument by Stahmer, Counsel for Goering, July 4, 
1946, Record, pp. 12954-68). See also argument by Horn, Counsel for Ribbentrop, who 
contended that there was no generally accepted definition of ‘‘aggressive war’? ‘nor an 
institution for determining it and that the Soviet-Finnish hostilities of 1939 indicated 
that the effort to outlaw aggressive war had been abandoned (Record, July 5, 1946, pp. 
13046-67). These arguments were answered in general by Mr. Justice Jackson who, in 


his concluding argument, emphasized the clear evidence of planning aggressive war by ` 


the defendants, the absence of any justification of necessary self defence, the absence of 
justification in superior orders of Hitler, and the propriety of assuming knowledge of 


the plan from the defendant’s position and acts (Record, July 26, 1946, p. 14371). Sir - 


Hartley Shawcross in his final address answered the defendants arguments in detail in- 
sisting that the Pact of Paris made aggréssive war a crime, that this Pact continued 
valid in spite of some violations because the success of crime does not change the law, 
that the Pact was not invalidated by the reservations of self defense because self judg- 
ment on the necessity of self defense was permissible only in first instance and ultimate 
judgment must always be by an international procedure, that sovereignty did not imply 
superiority to international law, that international law imposes certain duties on indi- 
viduals, that ‘‘acts of state do not confer immunities to commit crime, and that superior 
orders could give no immunity for acts which every one knew were contrary to the law 
of nature of which the law of nations was a part’’: Record, July 26, 1946, pp. 14442-51. 


a 


} 
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heh ai the Gnitiation of aggressive War. .as- -illegal ‘and which hadi ~ 
been given formal Sanctioi iby-substantially all states in the Pact of Paris 
pi pinadaan 

of 1928.4 The nexus between the obligation of states not to resort to A 
gressive war and the criminal liability of individuals who contribute to the 
violation of this obligation was illustrated by analogy to the generally 
recognized individual liability for committing acts forbidden by the Hague | 
Convention on land warfarė: ` 2 ‘The argument holds that if an individual ` 

act is of a criminal character, that is mala in se, and is in violation of the 
state’s international obligation, it is a crime against the law of natio 

This conception conforms closely to that adopted by the Supreme Court 

of the United States in deciding whether criminal legislation of Congress 
canbe justified by the constitutional power of Congress to define and 
punish offenses against the law of nations. The same argument was de- 
. veloped by Lord Wright who pointed out that the Pact of Paris converted 

the principle that aggressive war is illegal from a rule of ‘‘natural law’’ 
to a rule of ‘‘positive law,’’ which like the rules of war is binding on ind 
viduals as well as states. -He emphasized the multiple character of inter-- 
national crimes. °° ae. ý - 


” 







The Hatton is liable as a treaty-breaker, the statesmen are liable as 
violating a rule of International Law, namely, the rule that, unjust or 
aggressive war is an international crime. The Pact of Paris isnot a 
scrap of paper. This, in my opinion, is the position when the Pact 

_ of Paris is violated. It is on this principle, as I apprehend, that 
crimes against peace may be charged personally against, the leading 
members of the Nazi government.’ : DOR 





‘This exposition differs somewhat in emphasis from that presented to the l 
Tribunal by counsel for the prosecution. | Thus, Mr. Justice Jackson, Chief 
of the American Proseeiition, said: Ye “yu ' 


102 U. S. vs. Arjona, 1887, 120 U. S. 479, Moore, Digest, Vol. 1, p. 61; U.S. vs. s. White, 
1886, 27 Fed. 200. In the following cases chiefs, or other high officers, of state were 
tried by judicial or political procedures for initiating or contributing to the initiation . 
of aggressive war: in antiquity, Aristonicus, Jugurtha, Artabasdus (Grotius, work cited, 
Bk. II, e. xxi, Sec. 4; Bk. III, c. xi, Sees. 7, 3, Carnègie ed., pp. 527, 733); in the 
middle ages, Henry the Lion, 1180; John Lacklanā, 1202; Otto von Wittelsbach, 1208; 
Conradin of Suabia, 1268; Robert of Anjou, King of Naples, 1313 (Albert Levy, ‘‘ Crimi- 
nal‘Responsibility of Individuals and International Law,’ in University of Chicago Law 
Review, Vol. 12 (1945), p. 819) ; Sir Peter of Hagenbach, 1474 (Georg Schwarzenberger, 
in Manchester Guardian, Sept. 28, 1946) ; in modern times, Mary Queen of Scots, 1568; 
Charles I of England, 1649; Lords Portland, Sommers, Orford, and Halifax, 1700; Napo- 
leon’ Bonaparte, 1815; Kajaët Wilhelm II, 1919 (indieted~but not tried) (see Levy, as. 
cited, and Q. Wright, ‘‘Legal Liability of the Kaiser,’’ pp. 120 ff.). On distinétion be- 
tween international responsibility of individuals for starting wars, responsibility of, 
states for failure to punish acts productive of wars, and responsibility of states for initi- ` 
ating aggressive wars,. see Q. Wright, “<The Outlawry of War,’’ in this JOURNAL, Vor 
19 (1925), pp. 78 f. 

108 Law Quarterly Review, Vol. 62 (1946), pp. 59-51. ` 


t 
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“Any resort to war—to any kind of a war—is a resort to means that 
‘are inherently criminal. War inevitably is a course of killings, as- 
saults, deprivations of liberty, and destruction of property. An hon- 
estly defensive war is, of course, legal and saves those lawfully con- 
ducting it from criminality. But inherently criminal acts cannot be 
defended by showing that those who committed them were engaged in 
a war, when war itself is illegal. The very minimum legal conse- 
quence of the treaties making aggressive wars illegal is to strip those 
who incite or wage them of every defense the law ever gave, and to 
leave war-makers subject to judgment by the usually accepted prin- 
ciples of the law of crime... . #7 

The principle of individual responsibility for piracy and brigandage, 
which have long been recognized as crimes punishable under Interna- 
tional Law, is old and well established. That is what illegal warfare 
is. This principle of personal liability is a necessary as well as a logi- 
cal one if International Law is to render real help to the maintenance 
of peace. ’. . . Only sanctions which reach individuals can peacefully 
and effectively be enforced. Hence the principle of the criminality of 
aggressive war is implemented by the charter with the principle of 

.. personal responsibility. Of course the idea that a state, any more 
t than a corporation, commits crime, is a fiction. Crimes always are 
cominited only by persons.?°4 


Mr. Jackson’s theory seems to haye been that aggressive. war in the sense 
of he Charter is an individual offense differing from piracy, brigandage, 
d filibustering only in that it is done in the name of the state by persons 
rin temporary control of the state. The significance of the Pact of Paris 
and of other anti-war treaties in which states themselves renounced war 
was to withdraw ‘the ‘‘act of state’? defense from those who initiate ag- 
‘gressive war.15 , 

Sir Hartley Shaweross, Chief of Counsel for Great Britain, argued : 






International law, it may be said, does not: attribute criminality to 
states and still. less to individuals. But can it- really be said on behalf 
of these Defendants that the offense of these aggressive wars, which . 
plunged millions of people to their deaths, ... is only an ‘offense, 
only an illegality, only a matter of condemnation perhaps sounding 

- in damages, but not a crime justicable by any tribunal. . They 
(the powers responsible for the Charter) refused to reduce “justice to 
impotence by subscribing to the out-worn doctrines that a sovereign 
state can commit no crime and that no crime can be committed om be- 

‘-half of the sovereign state by individuals acting in its behalf. 


‘Sir Hartley then adverted to the difficulties of collective punishment 
which fall upon the guilty and innocent alike and pointed out that the 
Charter imposes individual responsibility. : 


104 Record, pp. 70-71. 

105 Such an argument was deduced by S. O. Levinson, the originator of the ccoutlawry 
of war?’ movement from the Pact. See John E. Stoner, S. O. Levinson and ‘the Pact of 
Paris, Chicago, 1943, pp. 196, 209; Q. Wright, reat Criminals,’ 1 in this JournaL, Vol. 

_ 89 (1945), p. 282. 
106 Record, Dec. 4, 1945, p. 832. 
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It is a salutary principle, a principle of law, that politicians S 
embark upon a particular policy of aggressive war should not be able 
leo seek immunity behind the intengible personality of the Staje. It 
is a salutary legal rule that persons who, in violation of the law, plunge 
their own and other countries into an ageressive war should do so with 
a halter round their necks. : 
_ To say that those who aid and abet, who counsel and procure a 
` crime are themselves criminals.is.a commonplace i in our municipal law. 
Nor is the principle ofig i 
fense against the law o nations 
pot only tö pirates. e entire law relating to war crimes, as distinct 
from the Crime of war, is based upon the principle of individual re- 
sponsibility. The future of international law, and indeed, of the 
world itself, depends on its application in a much wider sphere, in 
particular, in that of safeguarding the peace of the world. There 
must be acknowledged not only, as in the Charter of the United Na- 
tions, fundamental human rights, but also, as in the Charter of this 
Tribunal, fundamental human duties, and of those none is more vital, 
none is more fundamental, than the duty not to vex the peace of na- 
tions in violation of the clearest legal prohibitions and undertakings. 
If this be an innovation, it is an innovation which we are prepared to 
defend and to justify, but it is not an innovation which creates a new 
crime. International law had already, before the Charter was adopted, 
constituted aggressive war a criminal act. __ 






Sir Hartley emphasized the criminality of the aggressive state and de- 
duced the criminality of individuals rom a theory of accessoryship and 
procuremént. This emphasis which rests on the doubtful ground that a 
state can commit a crime, a position generally denied by arbitral tribunals 
in refusing punitive damages, seems unnecessary. 


107 Same, pp. 834-5. : 

108 Sir Hartley stated that Tribunals ‘‘have held that a state may be bound to pay 
what is in effect penal demands’? referring to the I’m Alone case between the United 
States and Canada in 1935 in which damages which may have been punitive were awarded 
against the United States with concurrence of the American mamber of the Tribunal 
(Marjorie M. Whiteman, Damages in International Law, Washington, 1937, Vol. 1, p. 
154). He also referred to the ‘‘sanctions’’ article of the League of Nations Covenant 
and to a statement by Dr. Lushington, an English admiralty judge of the mid-nineteenth 
century, that a state might be a pirate (Record, Dec. 4, 1945, p. 833). Other instances 
might be cited and certainly early writers on international law developed the concept 
of the ‘‘criminal state’? (Grotius, Bk. II, «. xx, Sec. 38; c. xxi; Carnegie ed., pp. 502, 
522 ff.; C. Van Volenhoven, The Three Stages in the Evolution of the Law of Nations, 
The Hague, 1919, pp. 8 ff.), but the prevailing view has been that state responsibility 
is exclusively civil in character (Case of the Lusitania, U. S.-German mixed Commission, 
pp. 25, 27; Whiteman, Vol. 1, pp. 710 f., Vol. 3, p. 1874; Clyde Eagleton, The Responsi- 
bility of States in International Law, New York, 1928, pp. 189-90; Oppenheim, Inter- 
national Law, Vol. I, Sec. 151; L. Reitzer, Héparation comme ee Se de Pacte il 
licite en Droit international, Paris, 1938, pp. 209 ff.). ‘At no time,’’ writes Judge 
Manley O. Hudson, ‘‘has any authoritative formulation of international law been 
adopted which would brand specific state conduct as criminal, and no international tri- 
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toe Tribunal’s theory does not rest upon_this assumption but but_rather 
upon $: che inherently criminal character-of-intentional initiation “of ageres- 
sive war because. of-the-probable consequ ence of of such aci in mass homicide 
and the inability to justify such action as an ‘‘act of pol See when it is con- 
‘Wary to the state’s s specific international sae aa l 
/ The individual crime of aggressive war, thereforg differs from is in- 
ternational delinquency of aggressive war though both are involved in de- 
- termining the criminal liability of a defendant. Aggressive war as an 
. international delinquency means any resort to hostilities by the govern- 
ment or from the state’s territory in violation of the state’s international 
obligations. Since these obligations are usually stated broadly, they ordi- 
narily require interpretation by reference to the general rights of states - 
under international law. With such interpretation a state is guilty’ of the 
international delinquency of aggressive war if it authorizes or tolerates 
hostilities proceeding from its territory, with or without declaration of war 
against another state, without consent. of the state attacked, without a - 
necessity for individual or collective defense, or without authorization by ` 
a competent international organ. / The fact that operations against 4 
peaceful state were planned long ‘in advance and that they were stated to 
be for the advancement of expansive or predatory purposes creates a pre- 
sumption that no justifying: circumstances existed. The international 
delinquency arises from an act or omission of the state, and the element of 
individual intention is not involved. i "E 
Or the other hand, in the individual.crime of aggression, the element of 
individual intention is of major importance. This crime as stated in’ the: 
Charter consists in ‘‘planning, ‘preparation, initiation or waging of a.war 
of aggression, or a war in violation of international treaties, agreements or 





bunal has ever been given jurisdiction to find a state guilty of a crime’? (International 
Tribunals, p. 180). On reluctance to aseribe criminal liability to corporate ponies! see 
Wharton, Criminal Law, Sec. 91; Wright, A Study of War, pp. 911-15. 

109 Lord Wright emphasized the different liability of the state and the individual.for 
aggressive war; above, note 103. : 

' 110 This resembles the definition proposed in the Soviet treaties of 1933, referred to iy 
Mr. Justice Jackson with approval (Record, p. 168). See also Q. Wright, ‘‘The Mean- 
ing of the Pact of Paris,’’ this JOURNAL, Vol. 27 (1933), p. 89; “‘The Concept of Ag- 
gression in International Law,’’ in same, Vol. 29 (1935),-p. 373; Harvard Research, . 
Aggression, in same, Vol. 33 (1939), Supplement, pp. 847, 871). The defense attempted . 
to prove that Austria had consented to the Nazi océupation in 1938 (Judgment, p. 194) ` 
and that the attack on Norway in 1940 was justified in defense against-a planned British 
attack, and that on the Soviet Union in 1941 by danger that that country would attack 
Germany. But the Tribunal found that the evidence did not support these contentions. 
‘Since the wars began with Nazi aggression it was assumed that the United Nations were 
all justified in resorting to hostilities in individual or collective defense. It would, 
therefore, seem that the Soviet Government would have been justified in initiating hos- 
tilities against Germany if it did so as a measure of ‘‘collective defonse,’? that is in aid 
of the states already the victims of Nazi aggression. 

111 Judgment, pp. 189-213. 
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assurances, or participation in a common plan or conspiracy for the ackom- 
plishment of any of the foregoing.’’ To determine whether an individual 
is guilty of this crime it is necessary to examine the extent of his authority - 
over the armed forces involved or his importance as an advisor of, or col- - 
laborator with, the person exercising such authority, and his intention in 
authorizing, or in advising or collaborating in authorizing, the use of such 
forces. 

The Tribunal made it clear that an individual’s activity or authority it = 
the Nazi conspiracy was not conclusive evidence that lhe was guilty of ag- 
gressive war, if that activity or authority ended before concrete plans to 
make aggressive war had been arrived at or if it began at a time after the 
aggressive war had begun and the German position had become defensive.* 
Thus Schacht’s fnancial and armament building activity which he termi- 
nated in November, 1937, as soon as he had discovered Hitler’s intention to 
resort to aggressive war, was not considered ‘‘preparation’”’ of aggressive 
war 1? and Fritzsche’s propaganda activity to sustain morale after Ger- 
many was involved in war was not considered ‘‘waging’’ of aggressive 
war.™!* These activities were not considered inconsistent with the defen- 
sive intent which these defendants claimed to have. 

This interpretation narrows the meaning of the words ‘‘planning’’ and 
Preperation to activities intended by the individual to contribute to the 

‘‘initiation’’ of a war which he knows will be “‘aggressive,’’ and it narrows 
the word ‘‘waging’’ to activities intended by the individual to win such a 
war. The soldier who wages war which he thinks is defensive, the factory ` 
: worker who makes weapons with no knowledge of the nature of the war in 

which they will be or are being used, the cabinet member who advises de- 
fensive armamens building are not presumed to be guilty of ‘‘aggressive 
war.” The planning, preparation, initiation and waging must be related 
to an actual or concretely planned war which the individual believes has 
been, or is about to be, initiated for aggressive purposes in the sense that 
the hostilities do, or would, constitute the international. delinquency of ag- 
gressive war. Proof that the individual intended his acts for necessary _ 
defense or other object consistent with the international obligations of the 
state in whose name or from whose territory the attack kas been or is to be 
launched will demonstrate that his intent was not aggressive. Even if his 
intent was aggressive, he would still be immune from liability if he acted in 
“pursuance of a lawful act of state, that’ is if in fact the war was not aggres- 
sive. He is not guilty unless both in his intention and in international law 
the war was, or would be, aggressive. l 


Criminal Conspiracy and Criminal Organization 


The Tribunal found that the conspiracy charge could apply only to the 
“erime of aggressive-war, although i in the indictment it had been applied to 


112 Judgment, p. 222 and interrogation by Judge Biddle, Record, p. 5266. 
113 Judgment, pp. 300-301. 114 Same, pp. 327-328, 
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all jhe offenses named in the Charter. The prosecution had treated’ the 
fivialparagraph of Article 6 as an independent crime but the Tribunal 
~~ held that this paragraph was ‘‘designed to establish the responsibility of 
persons participating in a common plan,’’**® that is, it was intended to 
include accomplices as well as principals in each crime, not to add a crime 
of conspiracy. Consequently, the Tribunal considered the conspiracy 
charge on the basis of Article 6, paragraph (a), which makes ‘‘participa- 
tion in a common plan or conspiracy for the accomplishment?’ of aggressive 
war a crime. This crime, however, differs little from ‘‘planning and prepa- 
ration” of aggressive war.\/The evidence showed that concrete plans to 
make aggressive war were made as early as November 5, 1937.18 Conse- 
quently persons aware of and aiding in these plans after that date were 
guilty of the conspiracy charge. The prosecution’s theory that ‘‘any sig- 
nificant participation in the affairs of the Nazi party or government is 
evidence of a participation in a conspiracy that is in itself criminal’’ was 
rejected. 


In the opinion of the Tribunal the conspiracy must be clearly out- 
lined in its criminal purpose. It must not be too far removed from the 
time of decision and of action. The planning, to be criminal, must 
not rest merely on the declarations of a party. program, such as are 
found in the twenty-five points of the Nazi party, announced in 1920, 
or the political affirmations expressed in ‘‘Mein Kamp?” in later years. 
The Tribunal must examine whether -à concrete plan to wage war ex- 
isted, and determine the participants in that concrete plan3#® “$, 


In this sense the Tribunal found that the evidence establishes the per- 
manent planning to prepare and wage war by certain of the defendants”’ 
and considered it immaterial whether there were several plans or a single 
conspiracy. Furthermore, they were not impressed by the idea of the de- 
fense that a dictatorship was incompatible with ‘‘common planning.”’ 


A plan in the execution of which a number of persons participate is 
still a plan, even though conceived by only one of them; and those who 
execute the plan do not avoid responsibility by showing that they acted 
under the direction of the man who conceived it. Hitler could not 
make aggressive war by himself. He had to have the coöperation of 
statesmen, military leaders, diplomats and business men. When they, 
with knowledge of his aims, gave him their codperation, they made - 
themselves part to the plan he had initiated. They are not to ‘be 
deemed innocent because Hitler made use of them, bui they knew what: 
they were doing. That they were assigned to their tasks by a dictator 
does not absolve them from responsibility for their acts. The relation 
of leader and follower does not preclude responsibility here any more 
than it does in the comparable tyranny of organized domestic crime,"* 


115 Same, p. 224. 116 Same, pp. 189, 222. 
` 117 Same, p. 222. 118 Same, p. 222. 
119 Same, p. 223. ` : 
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With this interpretation, the court found only twelve of the twenty-two 
defendants indicted on the conspiracy charge guilty, that is, those whom 
- the evidence showed were significantly engaged in the inner Nazi circle after 
November, 1987 and who participated in the planning of aggressive war. 
The Austrian and Czech occupations, though aggressive acts, were not ag- 
gressive wars.2° Consequently, activities intended to bring about these 
occupations such as those of von Papen who was German ambassador to ` 
Austria, did not in themselves prove guilt on this charge unless there was 
specific evidence that the defendant was aware of the plan to resort to ag- 
gressive war in these cases if it had proved necessary. In its treatment of 
the conspiracy charge the Tribunal applied the rule of strict construction 
of criminal statutes and gave the defendants the benefit of the doubt when 
the evidence of criminal intent was not clear. t -` 

In exercising its power to declare organizations criminal, the Tribunal 
limited its declarations by definitions and recommendations so that in prac- 
tice members of the organization could not be found liable unless guilty of 
conspiracy in the sense in which that term was used by the Tribunal. The 
Tribunal recognized that under the Charter and the laws passed by the 
Control Council of Germany in pursuance thereof 


A member of an organization which the Tribunal has declared to be 
criminal may be subsequently convicted of the crime of membership 
and be punished for that crime by death. This is not to assume that 
international or military courts which will try these individuals will 
not exercise appropriate standards of justice. This is a far-reaching. 
and novel procedure. Its application, unless properly safeguarded, l 
may produce great injustice. !?? 


Emphasizing that the Charter gave it discretion whether to declare any 
organization criminal, the Tribunal stated that it would exercise its discre- 
tion in accord with ‘‘well settled legal principles, one of the most important 
of which is that criminal guilt is personal and that mass punishments 
should be avoided.” While the Tribunal would not hesitate to declare an 
organization or group criminal because ‘‘the theory of group criminality is 
new’? or ‘‘because it might be unjustly applied by some subsequent tri-` 
bunals,’’ the Tribunal ‘‘should make such declaration of criminality so far 
as possible in a manner to insure that innocent persons will not be pun- 
ished.” 1 It, therefore, applied the following definition: 


A criminal organization is analogous to a criminal conspiracy in that 
the essence of both is coöperation for criminal purposes. There must 
be a group bound together and organized for a common purpose. The 
group must be formed or used in connection with the commission of 
crimes denounced by the Charter. Since the declaration with respect 
to the organizations.and groups will, as has been pointed out, fix the 


120 Same, p. 186. 121 Same, pp. 302, 318. 
122 Same, p. 250. 128 Same, p. 251. 
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criminality of its: members, that definition should exelude persons who 
had no knowledge of the criminal purposes or acts of the organization 
and those who were drafted by the State for membership, unless they: 
were personally implicated in the commission of acts declared criminal 
by Article 6 of the Charter as menibers of the organization. Member- 
ship alone is not enough to come within the scope of these declarations.1*4 


Furthermore the Tribunal recommended that classifications, sanctions, 
and penalties applied by other tribunals dealing with members of criminal 
organizations be standardized, that the penalties under Law No. 10 passed 
by the Control Council for Germany should not exceed those under the de- 
Nazification laws, and that the Control Council amend Law No. 10 to this 
effect.2?5 

In its declarations finding three of the accused ‘organizations to be erimi- 
nal the Tribunal in each case limited its declaration to those 


who became or remained members of the organization with knowledge 
that it was being used for the commission of acis deciared criminal by 
Article 6 of the Charter, or who were personally implicated as members 
of the organizations in the commission of such crimes.}”8 

Since in each case the finding of criminality resulted because the organi- 

. zation participated in war crimes and crimes against humanity connected 
with the war, the group declared criminal did not include persons who 
ceased to be members prior to. September 1, 1939.77 In the case of the SS 
persons drafted into membership who had committed n no o individual crimes 
were also excluded. PR : 

Tt is clear that in dealing with the problem of conspiracy E criminal 
organization the Tribunal took great care to observe the principles of crimi- 
nal justice which interpret criminal statutes restrictively, which consider 
eriminal responsibility an individual matter, and which give the benefit of 

the doubt to the accused. Under its rules no person could be convicted 
unless as an individual he had conspired in criminal activities or purposes, 


`“ Acts of State’’ 


„The notion that a government or offcer acting ir in the name of a sovereign 
state enjoys an unlimited power to shield individuals from liability for 
acts otherwise criminal developed as a deduction from absolute sovereignty. 


E 
ibs 
} The state, it was said, is the only subject of international law and if it 


adopts the act of an individual as its own the individual is immune and~ | 


reclamations can be made only against the state. The doctrine was applied 
not only to give wide immunity to heads of state and diplomatic officers, 
where it had some justification because such officials must be personally im- 
_ mune if they are to represent states properly, but also to consuls perform- 
124 Same, p. 251. 125 Same, p. 251. 
128-Same, pp. 258, 262, 266. 127 Same. 
128 Bame, p. 266. 
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ing official functions, and to soldiers end seamen acting under superior 


orders, In accordance with this doctrine , Secretary-6f State Webster wrote. 


the British Minister i in the McLeod ease: 


That an individual forming part cf a public force, and acting under 
the authority of his Government, is not to be held answerable as a pri- 
vate trespasser or malefactor, is a principle of public law sanctioned 
by the usages of all civilized nations; and which the Government of the 
United States has no inclination to dispute.’ 


"A This position was disputed- by many at the time on the ground that the 
government’s authority could not confer immunity upon its agents for acts 
beyond its powers under international law.“° The latter position has been 
sustained in the numerous trials of soldiers for breaches of the law of war 
even when acting in pursuance of the authority of their government. t12.” 
The limits of the immunity-of individuals for acts otherwise criminal com- 
mitted in pursuance of official functions or under official orders is well 
stated by Sir James Stephen. 


In all cases in which force is used against itis person of another, hoth 
į the person who orders such force to be used and the person using that 
| force is responsible for its use, and neither of them is justified by the 


te 


circumstance that-he acts in obedience to orders given him by a civil , 


{or military superior; but the fact that he’ did so act, and the fact that 
the order was apparently lawful, are in all cases relevant to the ques- 
tion ‘whether he believed, in good faith and on reasonable grounds, in 
the existence of a state of facts which would aye ashe what he did 
apart from such orders.1*? 


of the Charter anc ai sanperied -by- the Tribunal 188 was ae ais f 





general | principles of l law which constitute. a.source: -of-international-law- 
* EJ we 





or 
(The opinion of ‘the Nuremberg Tribunal marks an SN inthe 
development cf international criminal law. This law will be further devel- 
oped in the trial of major Japanese war criminals:proceeding at this writing 


in Tokyo siland | by the trial of numerous lessé? war criminals in national . 


military conifnissions.*> Especially significant i is the clear pronouncement ° 


129 Moore, Digest, Vol. 2, p. 25; Q. Wright, ‘‘ War Criminals,’’ this JOURNAL, Vol. 39 
(1945), p. 271; Wharton, Criminal Law, Sec. 284. 

130 Wright, ‘‘ War Criminals,’’ p. 266; Wharton, Digest of International Law, Vol. 1, 
p. 67. - 

131 Be parte Quirin, 1942, 317 U. 8. 1. 

132 Stephen, Digest of Criminal Law, Art. 202, quoted. in Wharton, Criminal Law, Sec. 
94, Vol. 1, p: 180. See also case of Dithmar and Boldt, German a ar 1921, this 
JourNaL, V, 1, 16 (1925), p. 708. & ; . 

188 Judgment, p. 221. 

184 State Department, Trial of Japanese War Criminals, 1946. 

185 Above, note 5. 
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that aggressive war is an individual érinie, and the development of the 
conception of that crime:. 


War (said Judge Biddle i in his report of the results of the trial to 
President Truman) is not outlawed by such pronouncements, but men 
learn a little better to detest it when as here, its horrors are told day 
after day, and its aggressive savagery is thus branded as criminal. 

.{ Aggressive war was cnce romantic; now it is criminal. For nations 
have come to realize that it means the death not only of individual 
human beings, but of whole nations, not only with defeat, but in the 
slow dégradation and decay of civilized life that follows that defeat.1®* 


The world shattered by two world wars needs to have its confidence in 
law restored. Such confidence can only develop if people believe that 
formal law embodies justice and that it will be enforced. The Nuremberg z 
trial is likely to contribute to both of these ends. The general opinion that 
aggressive war and mass massacre are crimes has been recognized in formal 

-international law and that law has been sanctioned by trial and punishment 

of many of the guilty. Much remains to be done but opinion will be re- 
assured that international law is neither esoterie nor helpless. The time 
may be ripe for further development by the establishment of a permanent 
international criminal court as ‘drafted in the Geneva Convention of 1937 
and the codification of international criminal law .as suggested by Judge 
Biddle with President Truman’s approval, and recommended el the Gen- 
eral Assembly of the United Nations on December 11, 1946." if. n F 


126 Department of State Bulletin, Vol. 15, No. 6 (Nov. 24, 1948) sD p. 956.. 
137 "Pamio; pp. 954, 957; gre 
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THE AMERICAN FOREIGN SERVICE SINCE 1939# 
By ELTON ATWATER 


The Foreign Service of the United States has entered a new era in its 
development which is as significant as was the period following the Rogers 
Act of 1924. The signing of the Foreign Service Act of 1946 on August 
18 of last year marked the culmination of a series of steps taken during 
World War II to enable the American Foreign Service to discharge more 
effectively its increasing responsibilities. Tremendous demands have been 
placed on the Foreign Service since 1939 as a result of the War and the 
decision of the United States to assume a leading rôle in world affairs and 
the preservation of international peace. Having turned its back on the | 
relative isolation of the 1920’s and early 1930’s, the United States discov- 
ered that a Foreign Service which was adequate to carry out the policies 
of twenty years ago was far from adequate to carry out the policies of 
today. 

The Director of the Office of the Foreign Service put the problem very 
pointedly a year ago when he declared: ‘‘At present the Service is under- 
manned, clogged with deadwood, insufficiently trained, underpaid, inade- 
quately housed, and clumsily administered,’’? Today it can be said that 
thoroughgoing efforts are being made to overcome all of these weaknesses. 
Some of these, originating a few years ago, were administrative in char- 
acter—such as the creation of the Foreign Service Auxiliary in 1941, and 
the establishment of the Office of the Foreign Service in 1944. Others 
have been legislative in character—notably the interim act of May 3, 1945, 
the so-called-Foreign Service Manpower Act of July 3, 1946, and the For- ` 

eign Service Act of August 3, 1946. . 

On October 1, 1989, there were 833 career officers in Te Foreign Service. 
This included about 720 diplomatic and consular officers who were engaged 
principally in the well established duties of political and economie report- 
ing, negotiations with foreign governments, protection of American citi- 
zens and interests abroad, trade promotion, and various legal and adminis- 
trative activities such as issuing visas, passports, and consular invoices, and. 
supervising American merchant shipping in foreign ports. This. had been 
for some time the traditional framework of Foreign Service work. In ad- 
dition to these 720 diplomatic and consular officers there were about 113 — 


* This article was prepared under a grant from The American University, Washing- 
ton, D. ©. The author is at present Director of thé Foreign Service Training Program 
of the American Friends Service Committee, Philadelphia, Pennsylvania. 

1 Selden Chapin, ‘‘The Future of the Foreign Service,’? address of J. anvary 22, 1946, 
Department of State Buletin, February 3, 1946, p. 165. 
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commercial and agricultural officers who were engaged in more specialized 
work in these fields. They had just been transferred from the former 
Foreign Commerce and Foreign Agricultural Services when the latter had 
been merged with the Foreign Service aoministered by the Department of 
State in July, 1939. 

In addition to the 833 career officers, there were approximately 55 chiefs 
of mission, 221 non-career Vice Consuls who assisted in routine consular 
and administrative duties, 1,662 clerks and 1,250 miscellaneous employees 
(messengers, couriers, custodial employees, etc.), making a total of about 
4,020 in the entire service.2 By June 30, 1946, the entire service had more: 
than doubled in size to include 8,541 members in all categories.® 


Increased Demands on the Foreign Service 


Down to approximately the spring of 1941, the added demands placed 
upon the Foreign Service as a result of the war were not so great as to call 
for much additional personnel except in the Department of State itself. 
These new demands involved chiefly such matters as the protection of bel- 
ligerent interests (as British and French interests in Germany), the ex- 
change of prisoners of war, liaison work with the Red Cross, evacution of 
some 130,000 American citizens from war zones, and increasingly compli- 
cated visa and refugee problems. Where there was a need for extra offi- 
cers abroad, it was usually filled with men whose offices had been closed 
because of the war. Otherwise the work remained pretty much within 
the traditional limits of foreign relations activity.* The cultural relations 
program which was just getting under way was one of the few indications 
of the changes which were imminent in the usual Foreign Service work. 

The traditional lines however were soon destined to break down. Ever 
since the fall of France in June, 1940, the United States had been moving. 
steadily in the direction of all-out aid for the Allies. Finally, in March, 
1941, after a long debate on American foreign policy, Congress passed the 
famous Lend-Lease Act, and two months later, on May 27, 1941, the Presi- 
dent proclaimed a state of unlimited national emergency. 

These acts had not only a profound effect on the general direction of 
American foreign policy and the position of the United States in world 
affairs, but they also were followed by a vast expansion in our foreign ac- 

_tivity which required considerable increase in foreign: personnel. This 
occurred chiefly in the following kinds of work: 

2 American Foreign Service Journal, September, 1945, pp. 13, 47. Unless otherwise 
noted, the statistics and other factual information for this article were obtained from 
the appropriate divisions of the Department cf State. 


8 For a breakdown of this figure, see below, p. 93, note 34. 
4See Walton C. Ferris, ‘Concerning the Auxiliary,’’ The American Foreign Service 


Journal, July, 1944, p. 354. 
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1. The operation of the Lend-Lease program, involving the negotiation 
of Lend-Lease agreements, the supplying of materials under these agree- 
ments to the United Kirgdom and other eligible countries, and the pro- 
eurement of additional foodstuffs and raw materials for the manufacture 
of Lend-Lease goods. , 

2. The procurement abroad of additional foodstuffs and strategice ma- 
terials needed within the United States for its own defense and war effort. 

3. The supervision of exports of goods and funds from the United States 
to prevent their shipment directly or indirectly to Axis countries. This 
involved considerable economic intelligence work abroad, particularly in 
Latin America, where there were a large number of individuals and firms 
believed to be engaging in trade with the Axis states. It also involved 
supervision of a ‘‘black-list’’ of several thousand such persons and firms 
to whom it was forbidden to export any defense maierials except under 
special circumstances. 

4. The distribution of information abroad to provide a more accurate 
and complete picture concerning the United States, iss policies, and later 
its war activities. 

5. The operation of the cultural relations program. 

6. The conduct of the added political relations involved in maintaining 
the Allied coalition and developing the United Nations. 


These six new fields of activity necessitated personnel for foreign duty 
far in excess of what the Foreign Service in 1941 could supply. They 
also raised the very fudamental question of whether new foreign operating 
functions should be undertaken by the State Department or by new spe- 
cially created agencies. A real conflict developed within the State Depart- 
ment between those who felt that all foreign relations work, including 
operational tasks, should be handled by the State Department, and those 
who felt that it would be better for the Department to steer clear of operat- 
ing responsibilities and confine its work to those activities most nearly re- 
lated to the traditional foreign relations field. 

Under the influence of Secretary Hull, it was the second group whose ~ 
ideas prevailed at that time. Mr. Hull strongly resisted the assumption of 
foreign operational functions by the Department of State, and it was this 
view which prevailed while he was im office. Following his resignation late 
in 1944, and under the leadership of Secretaries Stettinius end Byrnes, this 
view gradually gave way to the position that all foreign relations work 
should be centered in the State Department and conducted by a unified 
Foreign Service. The absorption by the State Department in 1945 of 
various foreign responsibilities of the Office of War Information, the Office 
of Inter-American Affairs, the Foreign Economic Administration, the Office 
of Strategic Services and the Surplus Property Administration indicated 
the trend toward the greater assumption of foreign operations work. 
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Because Mr. Hull’s views prevailed in 1941, however, it was necessary to 
create several emergency agencies to handle the new operational tasks. which 
had arisen. The principal ones were the Economic Defense Board (later 
the Board of Economie Warfare), the Lend-Lease Administration, the Co- 
ordinator of Inter-American Affairs, and the Office of War Information. 
The Economic Defense Board and its successor, the Board of Economic: 
Warfare, handled such operations as the procurement of supplies abroad 
and the preclusive buying of materials to keep them out of the hands of 
the Axis. The Lend-Lease Administration was responsible for the opera- 
tion of the Lend-Lease program. The Office of the Coördinator of Inter- 
American Affairs assumed important responsibilities in the cultural rela- 
tions field and in the furtherance of Western Hemisphere solidarity and 
defense. The Office of War Information, through its Overseas Branch, sup- 
plied information abroad concerning United States activities and policies, 
and conducted the program of psychological warfare. 

The creation of several new agencies authorized to operate abroad on be- 
half of the United States had many disadvantages from the standpoint of 
effective administration end codrdination of our foreign relations activity. 
With the B.E.W., C.I.A.A., and O.W.I. each sending large numbers of their 
own. representatives abroad, a very confusing picture developed in our for- 
eign representation. Foreign governments and our own regular Foreign 
Service officials were in some cases equally bewildered. In the fall of 
1944, for example, when the United States Ambassador to China resigned, 
it was reported in the Army and Navy Journal that he had done so because 
of embarrassment over the presence of so many other American representa- 
tives in the Chinese capital and his ignorance of their dealings with Chinese 
officials. 

In their operations the new agencies were expected to conform to the gen- 
eral foreign policy of the United States as set forth by the Secretary. of 
State. At the same time the representatives whom they sent abroad were 
made responsible to the United States Ambassador, Minister or Chief of 
Mission in the particular country concerned. In Washington liaison ar- 
rangements between the State Department and the new agencies were made 
to provide for close coöperation in the planning of the operations of the 
later. In ‘some cases this worked satisfactorily and in some cases it did 
not for it was often difficult to establish a clear dividing line between policy 
` making and operations. Furthermore those who were operating in the field 
-were called upon every day to give specific meaning and direction to the 
policies emanating from Washington. These actions might or might not 
coincide with the interpretations of those in Washington who had formu- 
lated the policies. Actually the success of these arrangements depended 
largely on the personalities involved. Where the individuals on both sides 
had confidence in each other and a determination to find a solution to their 
problems despite the weaknesses of the administrative machinery the pro- 
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gram operated reasonably satisfactorily and harmoniously. Where these 
conditions were not present the results were far from satisfactory. 

It has been estimated that nearly 90 percent of the expansion in civilian 
personnel sent out for foreign duty between 1939 and 1944 took place out- 
side the Department of State and outside the career Foreign Service. This 
is a very revealing indication of what happened as a result of the State De- 
partment’s decision to ccnfine its activities to those tasks most closely re- 
‘lated to the traditional foreign relations field and to steer clear of operating 
responsibilities. 


Creation of the Foreign Service Auxiliary 


Significant steps, however, were about to be taken within the State De- 
partment to enable the Foreign Service to carry out its increased activities. 
By the Spring of 1941 it was evident that there were not enough experi- ' 
enced Foreign Service officers to carry on the State Department’s share of 
the economic defense and cultural relations programs in Latin America. 
The chief duties requiring additional foreign personnel at this time were 
(1) analysis of the import requirements of Latin American countries to 
make sure that their needs for materials from the United States were met 
as fully as possible—this was a specialized phase of economic reporting, 
closely related to regular Foreign Service work in this field; (2) supervision 
of the black-list of Latin American persons and firms, and observation of 
their business transactions with the Axis—another specialized phase of eco- © 
nomic work; and (8) cultural relations work. 

At this point, the Division of American Republics, in collaboration with 
the Division of Foreign Service Personnel, took the initiative in surveying 
the needs of all divisions in the State Department which were requesting. 
additional personnel for Latin America. It quickly became apparent that 
‘the demand far exceeded the available supply and that if enough qualified 
individuals were to be obtained it would be necessary to go outside the regu- 
lar channels of recruitment. Consultations followed with the Bureau of 
the Budget and an allocation was secured from the President’s Emergency 
Fund to finance the recruitment of qualified personnel from outside the 
Foreign Service. Such persons were to be appointed only for the duration 
of the emergency and cnly after a careful investigation of their experience 
and qualifications. The formal written examinations given to candidates 
for the career service were not required for these emergeney appointments. 

This new category cf personnel became known as the Foreign Service 
Auxiliary. The decisions to create it were made administratively in the 
early Summer of 1941 and on July 21 of that year the first group of Auxili- 


5 Walton C. Ferris, ‘Concerning the Auxiliary,’’ The American Foreign Service Jour- 
nal, July, 1944, p. 355. 
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ary officers was assigned to various posts in Latin America.* No public 
announcement concerning the Auxiliary was made until October, 1941, at 
which time it was indicated that approximately 60 officers had been ap- 
pointed. This group included economic analysts who were to be responsible 
for securing information needed in the eecnomic defense program, cultural 
relations assistants, public relations assistants, and a small group of junior 
officers assigned to general consular duties.” Appointments to the Auxili- 
ary were made from individuals who were either not liable for military serv- 
ice, who had been given military deferments or who had been honorably 
discharged from the armed services. A number of women were subse- 
quently selected as Auxiliary officers, a larger proportion, in fact, than have 
ever been chosen as career Foreign Service officers. 

Although the Auxiliary was created to meet the need for increased per- 
sonnel in Latin America it was used later to fill similar needs in other parts 
of the world as they became felt. The work at posts like London, Moscow, 
and Chungking was steadily increasing, as well as at strategic posts else- 
where such as Madrid, Vichy, Stockholm, Lisbon, Ankara, and Teheran. 
On top of this, wartime difficulties in communication and transportation 
meant that much greater effort was consumed in achieving given results 
than in pre-war days. The 100 or more Foreign Service officers released in 
the Summer of 1941 by the closing of our consulates in Germany, Italy, and. 
Axis-occupied countries were very quickly absorbed elsewhere, and by Oc- 
tober, 1941, the Foreign Service was facing the worst personnel shortage in 
four years.’ 

Following the attack on Pearl Harbor in December, 1941, the State De- 
partment suspended the recruitment of young men of military age for the 
eareer Foreign Service through the regular procedure of written and oral 
examinations. This further intensified the personnel problem for it meant 
that entrance into the career service was suspended for the duration of the 
war except for the relatively small number of individuals who might be 
transferred to the career service either from the Department of State or 

.from the clerical personnel of the Foreign Service after five years’ con- 
tinuous service therein. ` 

At a time, therefore, when demands for officers were greater than ever 
before the career Foreign Service found itself unable to expand. Its basie 


6 Department of State, Foreign Service List, April 1, 1942. This was the first Foreign 
Service List to indicate the temporary officers appointed to the Auxiliary. AU subse- 
quent lists have carried this information. 

7 Department of State Bulletin, October 11, 1941, pp. 283-284. The American For- 
eign Service Journal, October, 1941, p. 553. 

8 Department of State Appropriation Bill for 1943. Hearings before the Subcom- 
mittee of the Committee on Appropriations, House of Representatives, 77th Congress, 
2nd Session, pp. 12-13. 
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structure proved to be too inflexible to meet the emergency situation and 
only through the Auxiliary was the necessary personnel obtained. 

Up to the summer of 1942 practically all Auxiliary officers were assigned 
to Latin American posts but by the fall of that year, with the Allied inva- 
sion of North Africa imminent, the State Department began to send more 
of such officers to strategic European posts. This trend toward a wider 
geographic distribution of Auxiliary officers continued steadily thereafter 
as the European theater of war, and later the Far Eastern theater, assumed 
increasing importance. After the close of the war the Auxiliary played a 
very significant réle in supplying personnel for the reéstablishment of our 
Foreign Service posts in both Europe and the Far East. By January, 
1946, there were 976 Auxiliary officers, in contrast to 820 in the career serv- 
ice, and they were distributed among most of our Foreign Service estab- 
lishments throughout the world: Despite this very significant rôle which 
the Auxiliary played in the Foreign Service program it remained one of 
the little publicized developments under the Department of State through- 
out the war. 

In general there were two types of officers in the Foreign Service Auxili- 
ary—the specialists and the junior officers. The specialists were older and 
more experienced individuals who had already done considerable work in 
such fields as international trade and finance, foreign agricultural matters, 
cultural relations, labor problems, civil aviation, petroleum, minerals and 
strategic raw materials, and press and information services. Individuals 
with the desired qualifications in these fields were appointed to the Auxili- 
ary at salaries and levels commensurate with their age, experience, and re- 
sponsibilities.® They received the same living and transportation allow- 
ances as regular Foreign Service officers and had the same practical status 
in the field as the latter except that they could not be left in charge of a 
Foreign Service post during the absence of’a career officer. 

The junior Auxiliary officers were younger persons, comparable to those 
who might be entering the Foreign Service in normal times. They were 
assigned to general duties as Vice Consuls at various posts. 

A number of accounting and disbursing officers and administrative as- 
sistants for the Foreign Service establishments were also recruited through 
the Auxiliary. 

A good idea of the various kinds of Auxiliary officers, with the approxi- 
mate number in each grcup, can be gathered from the following table which 
indicates the situation as of October, 1945 : 1° 


9 In some cases Auxiliary officers received higher salaries and grades than career of- 
ficers doing comparable work. See below, p. 85. 

10 Foreign Service List, October, 1945.’ In a few cases the figures Have been ad- 
justed by the writer on the basis of supplementary information from pertinent divisions - 
of the Department of State. : 
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Total number of Auxiliary officers 843 ™ 
Specialists 
Economie Analysts (all grades) i 204 
Economie Coùx-elors, and Advisers 8 
-Agricultural Attachés and Assistants 69 
Commercial Attachés and Assistants 13 
Cultural Attachés and Assistants 41 
Civil Air Attachés . 9 
Minerals Attachés f . 8 F 
Petroleum Attachés 21 
Labor Attachés. 21 
Rural Sociologists 2 
Information Officers 4 
Press Attachés 2 
~ Publications Procurement Officers 3 
Assistant Maritime Delegates’ 2 
Special Assistants 42 
Others with no particular title 9 
Administrative Assistants 32 
Vice Consuls (junior officers) - 280 
In training or awaiting assignment 123 


` A few regular Foreign Service officers were listed as specialists, as the 
following table will indicate, but it was almost entirely through the Auxili- 
ary that specialized personnel was obtained. The career officers serving as 
commercial and ‘agricultural attachés were the remaining members of the 
former Foreign Commerce and Agricultural Services who had been trans- 
ferred to the Foreign Service of the United States in 1939. 


Specialists in the Career Foreign Service 


(October, 1945) 


Commercial Attachés and Assistants approximately 33 
Agricultural Attachés and Assistants approximately 8 


Economic Counselors approximately 11 
Labor Attachés approximately 4 
Civil Air Attachés approximately 1 


A brief glance at these tables is enough to show how the pre-war char- 
acter of the Foreign Service had changed, and how it was no longer aceu- 
rate to consider the Foreign Service as made tip primarily of diplomatic 
and consular officers. Like othér agencies of the Government, the Foreign 
Service had found that there was an increasing number of technical prob- 
lems which it had to handle which called for personnel with specialized 
training and experience. ` 

The largest single group of specialists within the Auxiliary was that of 
economic analysts. During the war these officials did much of the intelli- 

gence work for our economic warfare program, as well as general analysis 


11 Over 2,000 clerks were also appointed under the Auxiliary. These appointments 
- were made in the same manner as clerical appointments in the regular Foreign Service. 
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in connection with our long-run foreign sconomic policy. During the sub- 
sequent transition from war to peace they made extensive studies of eco- 
nomie conditions abroad in connection with the restoration of industry, 
the revival of foreign investments, and the reéstablishment of a freer in- 
ternational trade. Since the advent of the Auxiliary economic officers 
there has been a much greater broadening of our foreign economic work 
than ever before. A survey made in 1945, for example, indicated that 37% 
of the work performed by Foreign Service officers and Auxiliary officers 
concerned economic and commercial affairs.!? The promotion of American 
foreign trade, which has always been one of the principal phases of our 
foreign economic work, is now being supplemented by increased emphasis 
on the encouragement of conditions throughout the world which will con- 
tribute to the economie recovery and welfare of all countries. 

The Auxiliary played another important rôle in supplying a consider- 
able number of agricultural and commercial attachés, and in thereby 
‘enabling the Department of State to meet its responsibilities under Reor- 
ganization Plan II of 1939 which merged the Foreign Commerce and For- 
eign Agricultural Services with the Foreign Service administered by the 
Department of State. Under this plan the State Department became re- 
sponsible for the recruitment cf all Foreign Service officers, including 
agricultural and commercial officers. But with the suspension of general 
reeruitments after December, 1941, the Department would have been unable 
without the Auxiliary to have met these responsibilities. Furthermore in 
seeking agricultural and commercial attachés it was often desired to secure 
experienced personnel qualified to assume senior responsibilities at foreign 
posts. The career Foreign Service had no machinery by which such per- 
„sons could be recruited from the outside at senior grades and. salaries. 
Through the Auxiliary, however, such personnel could be empeye’ at 
grades commensurate with their qualifications. 

The work of the cultural attachés ard labor attachés is a good E 
of how our foreign relations activity has expanded during the past few 
years. The cultural attachés have been concerned primarily with reach- 
ing the people of other countries and trying to develop better understand- 
ing between those people and the people of the United States. , Whereas 
the work of many of the'regular Foreign Service officers has been con- - 
cerned principally with the relations between governments, the cultural 
attachés have been more concerned with the relations between peoples and 
the improvement of these relations. For example late in 1943 the cultural 
attaché in Nicaragua took a portable motion picture projector into the in- 
terior of the country where he showed a series of educational and docu- 
mentary films of the United States in the public squares of the various com- 
munities, Several thousand people attended these performances, most of 


12 American Foreign Service Journal, September, 1945, p. 47. 
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them farmers, and many of whom had never before seen a motion picture. 
Another cultural attaché traveling in Uruguay gave a two-weeks lecture 
course on the political system of the United States to the faculties of law 
and economics at the state university, and also over a nation-wide radio 
broadcast. Wherever they are stationed cultural attachés spend consider- 
able time consulting with students or educators who. wish to study in the 
United States, with university presidents who wish to secure professors 
from the United States, with high school teachers of English, and with 
leaders in other phases of cultural and intellectual life. They plan radio _ 
broadcasts, prepare articles on the United States for distribution in the 
country where they are stationed, assist in the establishment of libraries 
and cultural centers where books and publications of the United States are 
available, and offer whatever further services they can to foster better 
understanding between the United States and the country to which they are 
assigned.1* 

In the field of labor relations, it has been realized for some time that do- 
mestie labor conditions in various countries have an important influence 
on international economic conditions. But not until the establishment of 
the Foreign Service Auxiliary was it possible. to recruit specialists and 
assign them as labor attachés abroad to report comprehensively on these 
matters. They are responsible for collecting information on labor condi- 
tions, trade union developments, labor legislation, and similar subjects in 
the countries where they are stationed. This information is reported to the 
United States for use in the formulation of our foreign economic policy as 
well as for use by those agencies of the Government concerned with the 
problems of labor and by the American representatives on such groups as 
the International Labor Organization and the Economie and Social Coun- 
cil- of the United Nations. The labor attachés also make information on 
labor conditions in the United States available to interested officials and 
persons abroad. They likewise are able to assist the labor leaders of other 
countries in making contacts with American labor leaders and in helping 
them thus to work out their problems through informal discussions and 
exchange of views without the necessity cf formal governmental action.** 

The value of the Auxiliary as a means of obtaining technical specialists 
for the Foreign’ Service was nowhere more clearly shown than in the cases 
of the civil air attachés, the petroleum attachés, and the minerals attachés 
who have all been men with considerable experience in their respective 
fields. The civil air attachés have played an important réle in connection 


18 The cultural relations program is described in detail in the pamphlet, The Cultural- 
Coéperation Program, 1988-1943, Department of State Publication No. 2137. See also 
“The Work of the Cultural Relations Attaché,’’ by Morrill Cody, Department of State 
Bulletin, April 1, 1945, p. 574, 

14 For a further discussion, see ‘‘Labor and International Affairs,’’ by Acting Seere- 
tary of State Dean Acheson, Department of State Bulletin, September 30, 1945, p. 467. 
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with the establishment and expansion of international air routes for civil 
aviation and the negotiation of international agreements permitting the. 
operaticn of such routes. The petroleum attachés have been responsible 
for keeping the United States Government accurately informed on all con- | 
ditions affecting foreign oil production. and distribution. They have also 
been concerned with promoting and protecting the foreign operations and 
investments of American oil companies and representing the United States . 
in all petroleum negotiations with foreign governments. The minerals 

attachés, whose work has been done primarily for the Bureau of Mines of 

the Department of the Interior, have been responsible for the survey of 

foreign mineral resources and production, the promotion of American 

foreign trade in minerals, and for work on various subjects relating to the 

procurement abroad of minerals needed ‘by the United States, 

One of the latest categories of Auxiliary specialists to be created was - 
that of the publication procurement officers. Their responsibility has been 
to collect documents and publications of other countries which are needed 
by various agencies of the United States. The usual channels of document 
procurement which have been relied upon in the past—such as commer- 
cial book dealers, intergovernmental agreements for the exchange of docu- 
ments, or traveling purchasing agents—have satisfied less than 50% of the 
documentary needs of the United States Government. One of the princi- 
pal deficiencies, for example, has consisted of publications of foreign pro- 
vincial and municipal bodies which contain a wealth of information on 
local conditions abroad but which are often difficult to obtain through 
ordinary foreign purchasing channels. To remedy such deficiencies and 

‘to assure the codrdinated purchasing on behalf of all our government 
agencies of adequate documentary material on conditions abroad, the publi- 
cation procurement officers were appointed. They have all been individuals 
with considerable experience in document publications and library acqui- 

` sitions.!® 

In addition to the Auxiliary officers several hundred officers engaged in 
foreign information work were transferred in the Fall of 1945 from the 
O.W.I. to the State Department. They could not be listed as Auxiliary 
officers because there were too many of them to be absorbed at that time 
within the authorized strength of the Auxiliary. They were therefore 
carried as overseas personnel of the State Department and paid out of un- 
expended O.W.I. funds which were transferred to the State Department.” 


16 TEe work of the petroleum attachés i is further discussed in the Department of State 
Bulletin, December 2, 1945, pp. 894-895. 

16 Fer further information, see ‘‘Procurement of Foreign Research Materials,’’ by’ 
Richard A. Humphrey, Department of State Bulletin, January 6 and 13, 1946, p. 22. 

17 Department of State Appropriation Bill for 1947, Hearings before the Subcommittee 
of the Committee on Appropriations, House of Representatives, 79th Saa 2nd Ses- 
sion, pp. 431 ff., 518 ff. 
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Up to the present time the structure of the career Foreign Service has not 
envisaged the appointment of specialists such as those who have been re- 
eruited through the Auxiliary. Rather has it been grounded on the prin- 
ciple of selecting young men with good general educational background 
` and letting them advance from the bottom up on the basis of merit. The 
emphasis has been upon individuals who would be readily adaptable to all 
kinds of work rather than upon the so-called specialist. Insofar as any- 
thing was done about it the need for specialized officers in the past was met 
by assigning career officers to a particular field and letting them become 
specialized over a period of time. The Auxiliary, on the other hand, was 
much more flexible at this point, and operated more like the United States 
Civil Service in that persons could be appointed at any grade for which 
they were qualified. 

The existence of the Auxiliary provoked much discussion within the De- 
partment of State and the Foreign Service as to how the necessary special- 
ized personnel for our foreign relations work could best be obtained. 
There were some who felt that the career officers themselves could be 
trained for whatever form of specialized reporting or negotiation appeared 
to be needed. They pointed out that when outside specialists were brought 
in who were unfamiliar with a country, its language, its officials, and lead- 
ing citizens, a great deal of time was lost in finding one’s way around. In 
such cases the regular Foreign Service officers often had to break a good 
bit of the ground for the specialists and in some cases had to supply much 
of the basic material for the latters’ reports. 

On the other hand it was felt that a man without real technical training 
and experience could not be expected to do adequately such jobs as those 
of a minerals or petroleum engineer, an agricultural analyst or a civil 
aeronautics specialist. It was:also felt that there was real advantage in 
bringing in outsiders with a fresh point of view—a distinguished scholar 
in the field of cultural relations, a labor or social welfare specialist in the 
- field of labor reporting, or a newspaper editor in -the field of information 
work. 

‘The Foreign Service Act of 1946 attempted to solve this problem, al- 
though not completely in favor of either of the above points of view. On 
the one hand more intensive in-service training for career officers was au- 
thorized ; on the other provision was made for new categories of specialized 
personnel in the Foreign Service on both a temporary and a long-term 
basis. This will be discussed below in greater detail. 

A word should be said regarding the problem of morale in the Foreign 
Service as affected by the addition of such a large number of Auxiliary 
officers. There were misgivings at first among the career officers and some 
lack of appreciation regarding the necessity. and potential value of’ the 
Auxiliary. In a few cases Auxiliary officers received little coöperation 
from their career colleagues and were actually made to feel unwelcome at 
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their posts of assignment. The regular officars were disturbed by the un-. 
orthodox methods which the Auxiliaries sometimes followed and by their 
unfamiliarity with customary Foreign Service techniques and conduct. 
Many were alarmed by the fact that Auxiliary officers did not all enter at 
the ‘bottom of the scale and that numbers were appointed at higher salaries 
and grades than those of career officers doing comparable work. This was 
justified on the ground that the appointments were only temporary and 
that it was necessary to pay higher salaries in order to get qualified per- 
sonnel ftom private employment. It pointed, however, to the urgent 
need for a general increase in the salaries of the career officers. 

The regular Foreign Service officers were also apprehensive in many 
eases that large numbers of Auxiliary officers might subsequently be 
blanketed into the Foreign Service withcut regard to the career principle. 
For many months prior to its enactment on July 3, 1946, legislation was 
being considered permitting the appointment to the upper grades of the 
career service of a limited number of officers from the Auxiliary or other 
government agencies or the armed services. While most career officers 
eventually came to recognize that something like this, if administered care- 
fully, would strengthen the career service at a time when it had great need 
for experienced personnel, there was still a natural fear as to what effect it 
might have on the future of the career principle. 

On the whole, however, it can be said that the career officers felt that the 
Auxiliary performed its job well and that it was necessary to have it dur- 
ing the emergency period when additional career personnel could not be 
recruited.1® The significance of the Auxiliary to the entire Foreign Service 
program is more clearly appreciated when it is realized that at its peak in 
1945 Auxiliary officers were periorming over 90% of the cultural and in- 
formational work, 67% of the economic and commercial work, 23% of tke 
consular and administrative work, and 9% of the political work. The 
career officers, on the other hand, carried practically all the political werk 
and the bulk of the consular and administrative work.’® 

The Auxiliary came to an end on November 18, 1946, when the new For- 
eign Service Act of 1946 took effect. The purposes which it had served, 
however, were fully provided for in the new legislation, and the way had 

18 See the Summary and Analysis of the Prize Essay Contest on Suggestions for Im- 
proving the Foreign Service, American Foreign Service Journal, March, 1945, pp. 7, 10. 
Also the editorial, ‘‘ Well Tone,’’ same, October, 1946, p. 22. 

19 í Personnel Inventory of the Foreign Service,” American Foreign Service Journal, 
September, 1945, p. 47. According to this survey the total work of the Foreign Service 
at this time was divided as follows among the different fields: economie and commer- 
cial, 37.3%; consular, 21.7%; administrative, 20.8%; political, 17.3%; cultural, 1.9%; 
informational, 1%. These gures. were compiled prior to the time when the informa- 
tion work of OWI and the Office of Inter-American Affairs was taken over by the State 
Department. At the presant writing (November, 1946), cultural and informational 
work probably constitutes over 10% of the total Foreign Service program. 
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been paved for its ultimate liquidation by two. earlier acts of Congress— 
that of May 3, 1945, and that of July 3, 1946. 


Creation and Deveiopment of the Office of the Foreign Service 


Before discussing the legislative steps which have been taken during the 
past two years to strengthen the Foreign Service mention should be made 
of the administrative improvements in the offices of the State Department 
responsible for the operation of the Foreign Service. The rst step in this 
direction occurred in January, 1944, as part of the first basie reorganiza- 
_ tion of the Department of State.2° At this time four separate divisions 
previously charged with Foreign Service affairs ?! were grouped together 
in a new Office of Foreign Service Administration, comprising two subordi- 
nate divisions—Foreign Service Personnel and Foreign Service Adminis- 
tration. The director of this office became the top administrative officer 
of the Foreign Service, responsible to the Assistant Secretary of State in 
charge of the administration of the Department. Prior to this time the 
four. divisions handling Foreign Service matters had each been responsible 
' directly to the Assistant Secretary of State. Since the latter had nine 
other divisions reporting directly to him it is easy to see how overloaded 
_ his position had become. ` 

The-new Office of Foreign Service Administration, by centralizing the 
responsibility for all Foreign Service matters, took a great deal of the ad- 
ministrative burden from the shoulders of the Assistant Secretary of State. 
It has continued in this position up to the present time and has been broad- 
ened, and strengthened in several respects since its creation. The estab- 
lishment of a Planning Staff on March 6, 1944, for example, was sympto- 
matie of the trend toward better administration which had started two _ 
months earlier.22 The Planning Staff was charged with rendering staff 
assistance in planning the work of the Foreign Service with a view toward 
continual adjustment and improvement in its- over-all administration. 
Among other things it set up a Joint Survey Group, comprising both de- 
partmental and Foreign Service officers, to study and recommend ways of 
improving the administration of the Foreign Service. 

On May 6, 1944, the name of the new office was changed to the Office of 
the Foreign Service. At the same time the Division of Foreign Buildings 

Operations, which had been absorbed by the Division of Foreign Service 


20 Departmental Order 1218, January 15, at Se ald of State Bulletin, Jan- 
uary 15, 1944, pp. 61-63. 

21 Division of Foreign Service Personnel, Division of Foreige Service Administration, 
Foreign Service Buildings Office, and Office of Foreign Service Furnishings. 

22 Departmental Order 1234, March 6, 1944: Department of State Bulletin, March 11, 
1944, p. 241. 
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Administration in the reorganization of the preceding J: anuary, reappeared 
separately as the third division in the office.” 

‘The most significant development in the Office of the Foreign Service oc- 
curred in April, 1945, when there was an extensive reorganization of its 
structure, more comprehensive definition of responsibilities, and creation of 
three additional divisions.** This clearly established the central responsi- 
bility of the office for the over-all administration and codrdination of For- 
eign Service activities and the relations between the Foreign Service and 
other iriterested government agerzies. The three previously existing’ Divi-. 
sions of Foreign Service Personnel, Foreign Service Administration, and 
Foreign Buildings Operations were continued with certain realignments of 
functions and responsibilities. The three new divisions were given respon- 
sibilities in the fields of planning, personnel training, and reporting. 

In addition to the work previously performed by the Planning Staff, the 
new Division of Foreign Service Planning was to assist in legislative and 
budgetary programming for the Foreign Service. A comprehensive list of 
twelve responsibilities was assigned to the new division, only a few of which 
can be indicated here: initiating projects, programs, and surveys to be 
undertaken by the Foreign Service; analyzing and recommending ways of 
improving the organization and management of Foreign Service establish- 
ments; preparing recommendations for the personnel program of the For- 
eign Service; initiating legislative proposals to meet the continuing needs 
of the Foreign Service ; formulating the budgetary requirements of the For- 
eign Service; working to assure close codrdination, between the administra- 
tion of the Foreign Service and that of the State Department and other 
interested government agencies. It was in the Division of Foreign Service 
Planning that the Manpower Act of July, 1946, and the Foreign Service 
Act of August, 1946, were prepared.”® 

The new Division of Training Services represented another extremely 
significant development. It constitutéd a recognition of the need for much 
more thorough in-service training not. only to prepare new personnel for 
their duties but also to aid existing personnel in keeping up-to-date in the 
many fields relating to Foreign Service work. Previously the training of 
personnel had been limited largely to (a) a brief basic orientation course 
arranged by the Foreign Service Officers’ Training School for all new of- 
ficers on entry into the Service; and (b) specialized training in such lan- 
guages as Chinese, Japanese, Russian, and Arabie for a few who were ex- 


28 Departmental Order 1273, May 6, 1944: Stele of State Buleim, May 20, 
1944, pp. 488-490. 

24 Departmental Order 1314, effective April 1, 1945: Department of State Bulletin, 
April 22, 1945, pp. 777-784. See also Monnett B. Davis, **Reorganization of the Office 
of the Foreign Service,’’ American Foreign Service Journal, May, 1945, pp. 20-21. 

£6 Andrew B. Foster, ‘‘The Division of Foreign Service Planning,’’ American Foreign 
Service Journal, August, 1946, pp. 11-12, 46. - 
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pected to become language officers. During recent years a few officers had 
been assigned to certain universities for special training in economics and 
to the Army and Navy Staff colleges. 

It was now proposed to go much farther than this by having the Division 
of Training Services develop comprehensive programs such as: (1) basic 
orientation in the organization and work of the Department of State; (2) 
special courses for junior Foreign Service officers, in addition to the basic 
orientation, to acquaint them with their duties abroad; (3) special courses 
in administrative, fiscal, and clerical work for both Foreign Service and 
State Department personnel; (4) advanced specialized training planned 
on an individual basis, in coöperation with private educational institutions. 
and other government agencies, to develop individual officers and provide 
the particular skills necessary in the increasingly diversified work of the For- 
eign Service; (5) language courses designed to familiarize Foreign Service 
officers with the principal language of the country to which they were to be 
sent. These were ambitious goals, but considerable progress had been made 
towards them by 1946. A glance at the State Department Bulletin during 
September, 1946, indicated a variety of orientation lectures scheduled from 
week to week, and a series of classes in typing, stenography and State De- 
partment correspondence for clerical employees. Material for the indi- 
vidual study of more than 25 languages was also available. 

The Division of Foreign Reporting Services, the third new division cre- 
ated in April, 1945, was made responsible for reviewing and codrdinating all 
requests for Foreign Service reports and for seeing that the legitimate needs 
of the State Department and other government agencies were adequately 
met. Among other things this involved making sure that the staffs in the 
field were large enough to supply the reports which were requested and that 
they were kept constantly abreast of policy developments at Washington. 
Since good reports are the basis for sound policy formulation this strength- 
ening of the reporting arm of the Foreign Service was an improvement of. 
great importance. 

As a result of these developments the Office of the Foreign Service came 
to possess far better machinery than ever before for administering the serv- 
ice and adapting it to its new responsibilities. Nor was it just a coinci- 
dence that the strengthening of the Office of the Foreign Service should be 
followed within the next year by iador legislation reorganizing the entire 
Foreign Service system. 

The Act of May 3, 1345 

This measure, which had been pending before Congress since February, 
1944, was intended only as a-temporary step until more comprehensive 

26 Message from the President, February 29, 1944, transmitting the proposed legisla- 
tion to the Congress with a report from the Department of State: House Document 457, 


78th Congress, 2nd Session. Also Department of State Bulletin, March 4, 1944, pp. 
227-230. Public Law 48, 79th Congress. 
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legislation could be secured. It made several needed changes and improve- 
ments in the organization of the Foreign Service which were discussed in 
detail in an earlier issue of this JOURNAL.’ Among the most significant of 
these was the provision amending the section of the Moses-Linthicum Act 
of 1931 concerning Foreign Service clerks and creating a new and broader 
group of administrative, fiscal, and clerical personnel within the Foreign 
Service. In place of the two categories of Foreign Service clerks provided 
under the 1931 law, with salaries ranging from about $1,800 to $4,000, there 
was created a new category of administrative officers with salaries ranging 
from $3,500 to $5,600; also a new category of administrative assistants with 
salaries from $2,600 to $3,800; and a category of clerks with salaries ranging 
up to $2,900. 

The purpose of this action was to permit the recruitment from both 
‘within and outside the Foreign Service of individuals qualified to handle 
the administrative and fiscal work at foreign posts, such as office administra- 
tion, accounting and disbursing of funds, citizenship and immigation work, 
visa applications or keeping records of American shipping in foreign ports. 
Arother purpose of the legislation was to provide for more equitable classi- 
‘fication and salaries for personnel performing these duties. Prior to this 
time, with no special category of administrative personnel, the work had 
been done either by regular Foreign Service officers or by senior clerical 
employees who had been promoted from the lower grades. Some of the 
latter had been actually performing administrative duties which were con- 
~ siderably above the level of their classification and salary. The new legis- 
laton was intended to release the regular Foreign Service officers from these 
-duties and free them for other work for which they were particularly quali- 
fied. It was also designed to assure more correct classification and salaries 
for clerical personnel engaged in administrative work. 

It was clear from the outset that a number of Auxiliary oiiaii could be 
classified as administrative or fiscal officers uncer the new legislation and 
‘thereby given a regular status in the Foreign Service. While it has not 
been possible to determine the exact number who were thus transferred 
some idea may be gained from the facts that the'size of the Auxiliary de- 
creased from 976 on January 1, 1946, to 369 on July 1, 1946, and that the 
number of administrative and fiscal officers and assistants on the latter date 
was 577. The figure 577 does not of course represent entirely former 
Auxiliary personnel since a number of former clerks who had previously 
been performing administrative duties were also transferred to the new 
category. The State Department indicated at the time its intention of 

27 Elton Atwater, ‘Recent Legislation Affecting the American Foreign Service,’’ this 
JOURNAL, Vol. 39 (1945), pp. 559-565. 

28 The figure 577 does not include those who were still classified as clerks in the For- 
eign’ Service. On July 1, 1946, there were 2,189 American clerks and 1,757 persons of 
foreign nationality serving as clerks at the various foreign posts. 
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seeing that all clerical employees with capacity for administrative work 
were promoted to suitable classitications in the new corps. 

The new category of administrative, fiscal, and clerical personnel existed 
only up to November 13, 1946, at which time it was absorbed as part of a 
still broader group of Foreign Service Staff officers and employees created 
by the Foreign Service Act of 1946. This will be discussed below. 

The Act of May 3, 1945, contained another provision which facilitated the 
liquidation of at least a small portion of the Foreign Service Auxiliary. 
This was Section 10 (c) which authorized the appointment for special duty 
in the Foreign Service for periods up to four years of qualified personnel 
from the Department of State or other federal agencies. Persons from 
outside of the State Department were required to have previously rendered 
five years or more of government service in order to be eligible. Under 
this provision it was possible for any government agency desiring special- 
ized personnel for foreign duty to assign certain of its own qualified em- 
ployees to the Foreign Service for periods up to four years. The Bureau 
of ‘Mines, for example, which formerly had eight Auxiliary officers serving 
- as minerals attachés, could have thus met its subsequent personnel needs by 
requesting that a corresponding number of its own minerals experts be 
given Foreign Service assignments. Likewise the State Department, find- 
ing that it needed certain specialized Foreign Service officers and that it 
could not obtain them from within the existing service or through the regu- 
lar channels of recruitment, might select qualified persons either from its 
own staff in Washington or from another federal agency and appoint them 
for four-year terms. Nineteen ozticers had been appointed under Section 
10 (c) up to July 1, 1946, although it is likely that some of these had come 
from other agencies than the Auxiliary. 

If the Foreign Service Act of 1946 had not been passed as soon as it was, 
Section 10 (c) would have played an important part in’ enabling the For- 
eign Service to expand or contract as needed and to obtain qualified per- 
sonnel for temporary periods in excess of its regular authorized strength. 
The substance of Section 10 (e) was included in the provisions for the For- 
eign Service Reserve of the Foreign Service Act of 1946 which will be 
considered below. l 

As a corollary to Section 10 (c), the Act of May 3, 1945, provided that 
regular Foreign Service officers could be assigned to other government de- 
partments or agencies for periods up to three years (or four years in cases 
of special need). This gave legal recognition to the practice of occasionally 
‘lending’ Foreign Service officers to other agencies to perform specifie 
jobs. It was designed to permit a wider utilization by all government de- 
partments of the special experience of Foreign Service officers and, in con- 
junction with Section 10 (e), to make possible a mutually advantageous 
exchange of personnel between the Foreign Service and other government 
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agencies. Its provisions have been continued in the Foreign Service Act of 
1946. ‘ f ; 
_ The act of May 3, 1945, made one other major improvement in the organi- 
zation of the Foreign Service, namely, the removal of the so-called percent- 
age limitations on the number of officers in the various classes. Under. the 
Rogers Act of 1924 and the Moses-Linthicum Act of 1931, the number of 
officers in the six upper classes had been limited to the following percentages 
of the total number of officers in the service: Class I, 6 percent; Class IJ, 
7 percent; Class IIT, 8 percent; Class IV, 9 percent; Class V, 10 percent; 
and Class VI, 14 percent. By this provision no more than 54 percent of 
the total officer personnel could be included in the first six classes at the 
same time. The purpose of this was apparently to provide a legislative 
safeguard against any overloading of the upper classes. 

During the war, owing to the increased demands and the shortage of ex- 
perienced personnel, many officers in the top classes ramained at their posts 
instead of retiring as they normally would have done. This meant that the 
legal quotas for the upper classes remained filled and that the opportunity 
for promotion of officers from the lower ranks was greatly narrowed. This 
resulted in an understandable lowering of morale and efficiency among 
many officers who deserved promotions but could not receive them. The 
removal of the percentage limitations made it finally possible to accord 
promotions where deserved, and action in this direction, including a few 
double promotions in cases of special merit, was taken shortly after the 
legislation was adopted.” 


The Act of July 3, 1946—the Manpower Problem 


Known popularly as the Foreign Service Manpower Bill, this measure 
embodied a principle which had been included in the original drafts of the 
Act of May 3, 1945, but which had been dropped in the final stages because 
its controversial character would probably have delayed the adoption of 
that much-needed legislation. The controversial principle was the pro- 
posal that a certain number of specialized technical personnel from the 
Foreign Service Auxiliary, the administrative, fiscal, and clerical staff of 
the Foreign Service, or other government agencies be appointed to the 
career Foreign Service at whatever grades and salaries were commensurate 
with their age, qualifications, and experience.°° 

Designed to meet the recognized need for experienced and specialized per- 
sonnel witkin the Foreign Service, this proposal contemplated a significant 
departure from the regular method of recruitment for the career service. 
Though the number of persons to be appointed in this manner was expressly 
limited to five percent of the total officers in the service, the implications of 

28 Department of State Bulletin, May 20, 1945, p. 939. 


80 H.R, 4312, March 2, 1944; H.R. 4902, May 31, 1944; H.R. 5474, November 16, 
1944 (78th Congress, 2nd Session). 
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the plan were far-reaching. Grave apprehension was expressed among 
some officers that the career principle would be endangered by such a step 
and the upshot of it was the elimination of this section from the bill which 
finally became law on May 3, 1945. 
The end of the war in Europe, however, and the abrupt end of hostilities 
. in the Far East three months later, created an immediate need for addi- 
tional officers to reopen the Foreign Service posts in those areas. Likewise, 
it was becoming increasingly clear that if the Foreign Service were to re- 
main a unified service operating effectively on behalf of all civilian govern- 
ment agencies there would be a continued need for personnel in much 
greater numbers than in pre-war days. With the Auxiliary destined to be 
terminated sometime in the early post-war period increased manpower for 
«the regular Foreign Service became a problem the solution to which could 
not be postponed much longer. 

This was the general background against which the Foreign Service Man- 
power Bill was presented to Congress early in 1946 and finally adopted on 
July 3. It authorized within a period of two years the appointment of 
250 additional career officers. These may be appointed to any classified 
grade in the Foreign Service depending upon their age, experience, and 
ability. In order to be eligible for such appointment, they must: 


(1) be American citizens and have been such for fifteen years; 

(2) be 31 years of age at the time of application; 

(3) have served either (a) in the American armed forces for 90 days 
or more since September, 1940, and been honorably discharged; 
or (b) in the American merchant marine during the war emer- 
gency period; or (c) in responsible positions of the United 
States Government for two years or more since December 7, 
1941, where the experience would qualify them for the Foreign 
Service ; 

(4) have passed such examinations as the Secretary of State may 
prescribe. 


These provisions were not repealed by the Foreign Service Act of 1946 
which was adopted a month later. 

The figure of 250 was arrived at after a careful inventory had been made, 
in consultation with the Bureau of the Budget, of the manpower needs of 
the State Department and other government agencies which rely on the 
Foreign Service to meet their needs abroad. Only 120 of the 250 will be 
appointed during the fiscal year 1947, under appropriations which have 
been made, and the remainder will not be selected until the following year.. 
The figure of 120 is closely related to the requirements of the thirty-five 
posts being reopened in the Far Hast. While officers recruited under this 
provision will not necessarily be assigned to this area, their entry into the 


81 H.R. 5244, January 28, 1946. Public Law 488, 79th Congress. 
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service will make possible the assignment of other qualified officers to these 
posts.®? l ; 

The important advantage of the Manpower Act is that it permits the 
recruitment of experienced officers who will be ready to assume major po- 
sitions of responsibility immediately. In this respect, it will make the 
career service more flexible by broadening the basis of selection and modify- 
ing the principle that all new officers must start at the bottom of the scale. 
It gives credit to pertinent experience outside the Foreign Service, and, 
within the limits of the 250 appointments, places selection on a basis more 
like that of the civil service. : 

There is every indication that great care will be observed in selecting ` 
officers under the Manpower Act, and that due regard will be given to the 
career principle. A nineteen-page application must be submitted includ- 
ing a 300 word explanation of how the candidate’s experience qualifies him 
for the work, and another 300 word statement on why he wishes to join the 
Foreign Service and what contribution he feels he can make to it. Those 
who appear from these applications to have the necessary qualifications will 
then take competitive oral examinations, and those who are successful-here 
will receive appointments." As a further safeguard- to the career prin- 
ciple, it is planned to appoint no new officer to any class if he is younger 
than the average of the youngest 10 percent in that class. 

The authorized strength of the career service for the fiscal year 1947 is 
1,280 officers. Prior to July, 1945, it had been only 860, but it was in- 
creased by law at that time to 1,160. The appropriations to appoint 120 
additional officers under the Manpower Act during the fiscal year 1947 
bring the authorized strength to 1,280. 

The number of career officers had not begun to approach the authorized 
strength of 1,160 by July 1, 1946, there being only 838 at that time.** But 
there were still 369 Auxiliary officers under assignment, and it may be as- 
sumed that they enabled the service to meet its manpower needs for the time 
being. 

An expansion in the career service is now under way entirely apart from 
the Manpower Act. This is taking place through the regular procedure of 


82 ‘(Implementing the Manpower Bill,’? American Foreign Service Journal, August, 
1946, pp. 22, 64. ; 

88 American Foreign Service Journal, September, 1946, p. 29. 

84 The Foreign Service comprised the following personnel on June 30, 1946: 


Chiefs of Mission ........ 0. cece cece cece eter e eee eieaa 50 
Career officers ieir 0... eee cece eee EEEE ENR A 838 
Auxiliary officers 2.0.0... eee cee eee e eee e teens DEEE a Se 369 
Administrative and fiscal officers ...........e cee cece cece eee 577 
Temporary specialists (Sec. 10(¢) of Act of May 3, 1945) .... 19 
GLOVES EEEE 8 DSc Sele ears yond. aie Ge ware weld adie melee me 3,946 
Miscellaneous employees ........ 0. cece cece teen eee e eee eees 2,742 





For a comparison with the personnel in 1939, see above, p. at note 3. 
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written and oral examinations. In the Spring of 1945 such examinations 
were given to personnel of the Department of State and the clerical branch 
of the Foreign Service who wished to become career officers. These were 
the first examinations given since September, 1941, and as a result 38 ap- 
pointments were made in December, 1945, and a few more in the early 
months of 1946. Te, ; 

In November, 1945, special written examinations were given to members 
of the armed services and veterans desiring to apply for appointment to 
the Foreign Service. They were not open to applicants from the general 
public. Over 3,400 took these examinations, the largest ever to take a 
Foreign Service examination. Of these, only 632 passed the written ex- 
aminations, and, up to September, 1946, only 186 had succeeded in the — 
orals. It was expected that these would quickly receive their appoint- 
ments, thereby bringing the career service up to over 1,000. Another 
group of written examinations for members of the armed services and 
veterans was given at the end of September, 1946, and over 5,000 applicants . 
were designated as eligible to take them. In all probability, there will be 
enough successful candidates, together with the 120 to be appointed under 
the Manpower Act, to bring the servicé up to its present authorized 
strength of 1,280. 


The Foreign Service Act of 1946 


This is the most comprehensive piece of legislation ever adopted concern- 
ing the United States Foreign Service. It codifies all previous legislation 
on the subject, and becomes the new organic act, replacing the Rogers Act 
of 1924 and the Moses-Linthieum Act of 1931. It was approved on August 
18, 1946, and took effect three months later, namely, on November 13, 1946.%° 
_ Designed to provide the Foreign Service with adequate’personnel and 
organization to fulfill the post-war demands being made upon it, it is predi- 
eated on two assumptions: (a) that the United States is committed to a 


-policy of attive participation and coöperation in world affairs; and (b) 
. ,. that there should be a single unified service, under the direction of the 
` Department of State, capable of operating abroad effectively on behalf of 


all government departments and agencies. 

Drawn on the lessons of wartime. experience, the Act was in the process 
of preparation for over two years and represents the thinking of a large: 
number of Foreign Service officers, State Department officers, officers of 
other government agencies concerned with the Foreign Service, and mem- 
bers of Congress.” In May, 1946, a subcommittee of the House Commit- 


‘85112 did not take the oral examinations, and 48 received a grade which was not 
passing but which would entitle them to return for a second oral examination after 
one year. | à 

86 Public Law 724, 79th Congress. 

37 See, for example, the summary of the papers submitted in the prize essay contest 
conducted by The American Foreign Service Journal during 1944 to encourage sugges- 
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tee on Foreign Affairs went over the complete draft of the legislation very 
carefully in'a series of conferences with State Department officials. ; A 
number of changes were, made, most of which concerned greater detailed 
provisions for the administrative structure of the Foreign Service—notably 
the creation of the position of the Director General of the Foreign Service, 
the Board of the Foreign Service, the Board of Examiners for the Foreign 
Service, and the Foreign Service Institute. The Bureau of the Budget 
objected to this spelling out of administrative structure in the basic statute, 
and favored broad legislation authorizing the Secretary of State to pre- 
scribe the necessary regulations and- to create such positions or bodies as 
the above by administrative order. The House subcommittee, however, 
wished to strengthen the existing statutory provisions on Foreign Service 
administration ard even insisted on establishing by statute for the first 
time the Board of Examiners for the Foreign Service. The Board had 
previously existed by virtue of an Executive Order. These views pre- 
vailed in the final text of the law. 

The House of Representatives adopted the bill by unanimous consent on 
July 20, with numerous commendatory remarks.by members of both parties 
as to how carefuliy it had been prepared.** In the Senate it almost failed 
at one point to obtain the unanimous agreement which was necessary for 
such speedy action during the closing days of Congress. .There was a feel- 
ing that a measure of such importance should be debated carefully and 
only after continued effort by Senators Connally and Vandenberg was 
unanimous consent finally obtained and legislative action completed.” 
This was indeed fortunate for the prospect of hclding lengthy debate on 
the bill at that time would have meant postponement of final action until 
the following session of the Congress and delayed adoption of the legisla- 
tion for at least several months. 

Final signature by the President was also delayed because the objections 
of the Budget Bureau to the administrative provisions of the bill appar- 
ently carried great weight with him. The Congress had adjourned, and 
a pocket veto might have resulted had it not been for strong pleas from 
Secretary Byrnes and Assistant Secretary Russell which brought forth the 
President’s signature just in time.*° ' 

The principal provisions oF the act are analyzed in the following para- 
graphs: Ad 
can Foreign Service Journal, March, 1945, pp. 7 ff. 

38 Congressional Record, July 20, 1946 (daily ed.), pp. 9712-9717. 

39 Same, July 29, 1946, pp. 10485-10486, 10494. 

40 ‘How the Legislation Developed,’’? American Foreign Service Journal, September, 
1946, pp. 7-9, 52. 

41 Reorganization of the Foreign Service, House Report No. 2508, 79th Congress, 2nd 
Session. This contains not only a detailed analysis of the changes effected by the bill, 
but also a parallel-column ccmparison of the texts of the proposed pres and the 
previously existing legislation, 
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1, Stronger Administrative Direction of the Foreign Service 


The act creates the position of Director General of the Foreign Service 
who, under general supervision of the Secretary of State and Assistant 
Secretary in charge of Departmental administration, is given broad powers 
and responsibilities. Since this is the top administrative position in the 
service, the Director General is to be a Foreign Service officer appointed 
by the Secretary of State zrom those in the class of career minister or in 
Class I. Statutory recognition is thus given to the position which had been 
first created administratively in 1944, and its importance is emphasized 
by changing its title from ‘‘Director’’ to ‘‘ Director General.’’ 

A Deputy Director General is also provided for in the act. He is not 
required to be a Foreign Service officer, and may therefore hecome some- 
thing like a Permanent Undersecretary. i 

No mention is made in the Act of the Offce of the Foreign Service but 
this will of course continue to be the office in the State Department where 
responsibility for all Foreign Service matters will be centralized. It will 
be headed by the Deputy Director General of the Foreign Service. 

The Act further creates the Board of the Foreign Service, replacing the 
previous Board of Foreign Service Personnel. Like its predecessor, the 
new Board will make recommendations to the Secretary of State regarding 
the personnel management of the Foreign Service. .In addition it will 
advise the Secretary on the more general fields of the functions and the ad- 
ministration of the Foreign Service. The legislation attempts to make the 
new Board a more effective instrument by relieving it of many of the de- 
tailed responsibilities of its predecessor (such as recommending promo- 
tions), and freeing it for the consideration of policy questions. The de- 
tailed administrative responsibilities have been transferred to the Director 
General. 

The composition of the new Board will differ in some respects from that 
of its predecessor. Prior to 1939, the Board of Foreign Service Personnel 
consisted of three Assistant Secretaries of State, including the Assistant 
Secretary in charge of Departmental administration who acted as chair- 
man. Following the transfer of the Foreign Commerce and Foreign Agri- 
cultural Services in 19389, representatives from the Departments of Com- 
merce and Agriculture were authorized to sit as members of the Board 
whenever matters of interest to, their respective departments were under 
consideration—such as the selection, assignment or training of foreign 
commerce or agricultural officers. , ; 

It was originally expected that the same members would make up the 
new Board but during the final stages of preparing the bill consultations 
among the various interested departments took place which resulted in two 
significant changes: (a) the Director General of the Foreign Service was 
made a full member of the Board, thereby further enhancing his position 
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and giving a top career officer a place on the Board; (b) representatives 
from the Departments of Commerce and Agriculture, together with a rep- 
resentative from the Department of Labor, were given full membership 
on the Board in place of the right to sit only when matters of special in- 
terest to them were being considered. This assures broader representation 
of the other principal interested Departments in the formulation of gen- 
eral policy concerning the Foreign Service. But it will also probably 
make the procedure of such policy formulation much more slow and cum- 
bersome inasmuch as all major questions will have to be cleared with the 
staffs of three other departments besides the Department of State. 


: 2. Increases in Salaries and Allowances 


This feature has received the widest publicity of any of the changes ef- 
fected by the new Foreign Service Act. It has long been recognized that 
our ambassadors and ministers have been grossly underpaid and that in 
many cases it would be impossible for a deserving individual without pri- 
vate means to hold such a position. The $17,500 maximum salary for am- 
bassadors and $10,000 salary for nearly all ministers have not been. changed 
since 1855, and the available allowances to meet the cost of maintaining a 
suitable diplomatic establishment have been far from adequate. The Brit- 
ish Ambassador in Washington, for example, receives about $70,000 in 
salary and allowances tax free, whereas the United States Ambassador in 
London up until now received a total of only about $30,000, of which his 
$17,500 salary was subject to tax. A survey in June, 1945, indicated that 
the Spanish, Brazilian, Peruvian, Swiss, Swedish, and Canadian chiefs of 
mission in the United States also received in total compensation more than 
was received by the chiefs of mission of the United States in those countries. 

Under the new legislation the posts held by Ambassadors and Ministers 
are divided into four classes depending upon their importance in the for- 
eign relationships of the United States: Class I, $25,000 per year (as Lon- 
.don) ; Class II, $20,000 per year (The Hague) ; Class ITI, $17,500 per year 
(as Cairo) ; and Class IV, $15,000 per year (as Managua}. In addition to 
thes2 salary increases a substantial new allowance is provided (Section 902) 
for each post to assist in maintaining a residence suitable for the chief of 
mission of the United States. This is designed to meet the unusual expenses 
incidental to maintaining a large official residence abroad and will cover _ 
expenses which in the past have-usually had to come out of the personal 
funds of the Ambassador or Minister. Since it is an allotment to a post 
rather than to an individual it means that funds will be available to main- 
tain the official residence and staff between the departure of one Ambas- 
sador or Minister and the arrival of his successor. 


42 Reorganization of the Foreign Service, House Report No. 2508, 79th Congress, 2nd 
Session, p. 129. ; 
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The Department of State intends to seek appropriations to provide allot- 
ments under this section of up to $25,000 a year for the most expensive 
posts. Taken in connection with other allowances which are available this 
should bring the total funds of the American Ambassador in London up to 
about $65,000 which is more comparable to the inecme of his British coun- 
terpart in Washington. 

Salaries of Foreign Service career officers are also sionbiueal under the 
new law, although it will be the upper classes which will be the principal 
beneficiaries. Prior to the general federal pay increases of 1945 and 1946, 
these salaries ranged from $2,500 to $10,000. The general pay increases 
for all federal employees raised Foreign Service salaries $770 to $1,200 a 
year for those in the lower classes, and $1,300 to $1,900 for those in the 
upper classes. Officers in Class I did not benefit so much since the top limit 
` on their salaries was fixed at $10,000, the same level as that of ministers. 
The Foreign Service Act of 1946 increased this top ceiling to $13,500 and 
established a salary range for career officers of $3,300 to $13,500. Under 
this, Class I officers will receive increases of $2,000 to $3,500 (old level: 
$10,000; new level $12,000 to $13,500). Class II officers will receive in- 
creases up to $1,900 (old level: $9,975 to $10,000; new level: $10,000 to 
$11,900). Officers in the other classes will receive virtually no increases or 
relatively small increases, although they will of course retain the gains re- 
sulting from the general federal pay increases of the past two years." 

Foreign Service officers will also benefit by two new allowances estab- 
lished by the Foreign Service Act of 1946.44 The first of these (Section 
901 (2) ii) will cover unusual expenses incurred in establishing residence at 
a new post. Such expenses, which have frequently caused serious personal 
hardship in the past, might include the purchase of new clothing when an 
officer is transferred from a post in the north to a tropical post, or the acqui- 
sition of furnishings and equipment suitable for a different location such 
as electrical appliances to fit a different voltage. Other miscellaneous ex- 
penses involved in setting up a new residence are. also covered by this 
‘allowance. 

The second new allowance (Sections 941-943) covers medical and hospital 
expenses incurred by American personnel in the line of duty abroad. This 
will be of particular help to those stationed at unhealthful and tropical 
posts where diseases like malaria and dysentery are often contracted and 
where adequate medical and hospital care are usually not available. 

The previously existing allowances covering such things as living quar- 
ters, higher costs of living abroad, and official entertainment are continued 
in the new legislation. 


43 ‘What Will My Salary Be?’’ American Foreign Service Journal, September, 1946, 
p. 21. 

44 Other Foreign Service employees who are American citizens will receive these 
allowances. 
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- 3. Fewer Classes of Foreign Service Officers 


The number of classes of Foreign Service officers is reduced from eleven 
to seven, including a new class of Career Minister which is created. The 
purpose cf this is to provide a more realistic basis for classifying the officers 
and administering the system of promotions. It had been found during the- 
time since the Rogers Act that there were not elever different levels of re- 
sponsibility in the Foreign Service, and that.the mamtenance of that num- 
ber of classes was unduly cumbersome. 

The establishment of a new class of Career Minister, at a salary level of 
$13,500, brings the top rewards of the Foreign Service within the career 
itself rather than outside as heretofore. This rank will be held by oceu- 
pants of certain key positions including those of chief of mission, Counselor 
of Embassy at the largest capitals, Consul General at the most important 
consular posts, and positions of marked responsibility in the Department 
of State. The title of Career Minister will have currency chiefly within 
the Foreign Service itself as opposed to the local title of Ambassador or 
Consul General. 


4. Foreign Service Reserve Officers 


A new category of Foreign Service Reserve officers is created by the For- 
eign Service Act of 1946. These will be individuals with specialized skills, 
appointed for temporary periods up to four years from within or. outside 
the government service. During the war this kind of personnel was ob- 

, tained through the Foreign Service Auxiliary. The Reserve replaces the 
' Auxiliary in this respect and will provide a flexibility in meeting temporary 
needs in all the specialized fields. It will include such officers as cultural 
attachés, łabor attachés, and information officers. 

Reserve officers will be grouped: in six classes comparable to those of regu- 
lar officers and with corresponding salaries. They will be appointed at 
whatever rank for which they are qualified and will not be obliged to enter 
at the bottom of the scale. 

The establishment of the Reserve is one of the most important improve- 
. menis brought about by the new legislation. It wil strengthen the For- 
eign Service through the addition of highly qualified individuals from the 
outside, and will provide a body of personnel who, upon returning to their 
own professions, can interpret the Foreign Service program to their local 


communities. k 


5. Foreign Service Staff Officers and Employees 


The recent legislation also creates a group of Foreign Service Staff officers 
and employees. This will include those who were previously in the admin- 
istrative, ‘iscal, and clerical service established by the Act of May 8, 1945, 
and all other American citizens in the Foreign Service working as miscel-. 
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laneous and custodial employees. Some Auxiliary officers will likewise be 
absorbed in it. Twenty-two classes of personnel are provided, covering the 
entire range of technical, administrative, fiscal, clerical, and custodial work, 
with salaries running from $720 to $10,000 per year. The middle and 
upper ranks will comprise senior administrative and fiscal personnel, to- 
` gether with specialists (such as economic analysts, civil air attachés) who 
have been given long-term appointments:.as compared with the temporary 
appointments of Reserve officers. The lower ranks will include junior ad- 
ministrative personnel, clerks, radio operators, couriers, custodial, and other 
miscellaneous employees. - Appointments to the staff corps will be made on 
a basis similar to that for the regular civil service. 


6. Transfer of Reserve or Staff Officers to the Career Service 


The basic principles of the career system inthe Foreign Service have been ` ` 


maintained, but greater flexibility and adaptability have been sought in the 
new legislation. To this end provision is made that Reserve officers or Staff 
. officers may be appointed to the middle or upper grades of the career service 
after four years’ experience (three years if one is over 31 years of age), 
provided they are qualified-and pass certain examinations. . 


7. Revision of the Promotion System 


The new law embodies the Navy system of ‘‘promotion-up or selection- 
out’’ for Foreign Service officers. Under this, deserving officers are able 
to receive prompt advancements, and officers who fail to win promotions 
within a prescribed number of years are retired from the service with either - 
an annuity or lump-sum settlements. The purpose of the new system is to 
give greater weight to merit than to seniority in the according of promotions. 

Selection boards will be appointed.to evaluate the performance of For- 
eign Service officers and determine who shall receive promotions. It is 
planned that these boards shall consist of several Foreign Service officers 
and departmental officers, and that their composition shall completely 
change each year. This will assure every officer that his case will be con- 

` sidered by a group of officers reasonably near him in rank, and that if he 
fails to win a promotion during any one year his case can be reconsidered 
the following year by a new board. It is the virtue of the system that 
‘“‘selection-out’’ becomes automatic through an officer’s failure to be pro- 
moted within a given period and does not depend upon the affirmative 
action of those in the personnel administration. 

Under the former promotion system, promotions were dependent apn 
recommendation by the Board of Foreign Service Personnel, upon which no ` 
career officers sat, together with pcssession of an efficiency rating of satis- 
factory or better from one’s supervisory officer. Since these ratings were 
confidential in character, and were kept secret even from the officer con- 
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cerned, there was widespread criticism of this procedure. The new legisla- 
tion changes this by permitting individuals to be informed of their effi- 
ciency records and tħe way is thereby opened for the use of such records to 
enable a person to overcome his weaknesses. 


8. Establishment of a Foreign Service. Institute 


A Foreign Service Institute is created to furnish in-service training for 
Foreign Service and State Department personnnel and for personnel of 
other government agencies who need instruction in foreign affairs. It will ` 
replace the Division of Training Services in the Office of the Foreign Serv- 
ice and continue the excellent program already begun by it. The faculty 
of the Institute will be recruited from the leading scholars of the country 
as well as from the State Department and Foreign Service. In addition to 
formal instruction to be given at the Institute itself arrangements will be 
made for Foreign Service officers to work and consult at high levels in the 
Department of State or any agency, business or research organization or 
educational institution where possibilities exist for widening the back- 
ground and raising the professional competence of Foreign Service per- 
sonnel. The emphasis will be not alone on training at the beginning of 
an oificers career, but at recurrent periods throughout his service. 


9. More Frequent Contact with the United States 


One of-the most general criticisms expressed by Foreign Service officers 
has concerned the lack of sufficient opportunity to keep in touch with trends 
of thought and activity in the United States. The néw legislation recog- 
nizes this by providing for more frequent and regular return to the United 
States through increased opportunity for home leaves, assignment to the 
Department of State or other agencies, and in-service training. 


` 10. Other Administrative Provisions 


(a) The retirement system for. Foreign Service officers is improved and , 
expanded in several respects. 

(b) Foreign Service Staff personnel are granted a salary differential for 
periods at posts where there-are unusually difficult or unhealthful living 
conditions (Section 443). “ 


45 Closely related to this was the establishment of the National War College, July 1, 
1946, under the joint sponsorship of the Departments of State, War, and Navy, to pro- 
vide training for a select group of officers from the armed forces and the Foreign Serv- 
ice. The training, which began in September, 1946, and will continue until June, 1947, 
deals with political-miltary subjects, military strategy and the integration of foreign 
policy with military. policy. Ten Foreign Service officers are taking this course. See 
Perry N. Jester, ‘‘National War College dnd Department o? State,’’ Department of 
State Bulletin, November 10, 1946, pp. 837-840. 
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(c) Foreign Service officers assigned to positions in Washington which 
under civil service have higher salaries than their regular salaries will re- 
ceive a salary differential to bring their salaries up to the civil service level 
(Section 571 (d)). 

(d) All alien employees of the Foreign Service are grouped together i in 
one category for purposes of administration. 


The Soremoins analysis gives some idea o? the thorough renovation of the 
Foreign Service which’ has been effected by the legislative and administra- 
tive developments of the past two years. They embody many of the lessons 
of the past and while they may not represent a perfect solution they do 
‘constitute a sincere attempt to provide the Foreign Service with adequate 
machinery and persorinel for its tremendous post-war: duties. Gigantic 
tasks lie ahead in the development of better understanding between peoples, 
and the Foreign Service can exercise tremendous leadership in this field. It 
constitutes our first line of national defense, and, provided it.is given suf- 
` ficient appropriations, will now be in a much stronger position to do the job | 
successfully.. ; 4 


EDITORIAL COMMENT 


THE INTERNATIONAL COURT OF JUSTICE 


In this number of the JOURNAL appears the twenty-fifth annual article 
by our colleague, Judge Manley O. Hudson, on what is popularly known as 
“The World Court.’”’ To publish twenty-five consecutive articles on any 
subject is a unique achievement for both the author and the publication 
which carries them. A quarter of a century’s accomplishment is generally 
marked as a jubilee year and celebrated as such. A record of twenty-five 
years in the judicial settlement of international disputes is not only cause 
for jubilation over the past but raises the greatest hopes for the future. 

No one, clearly, is better qualified than Judge Hudson to inform the read- 
ers of the Journaz on the organization, procedure, meetings, advisory opin- 
ions, and decisions of the World Court, to offer constructive criticism. 
He was present at the Court’s inception at Paris in 1919 and was a keen 
observer of its establishment in 1920. As a faithful follower, he watched 
its work with sympathy and supported it with zeal until 1986 when his 
interest and devotion were rewarded by election to the Bench of the Court. 
His judicial labors were performed with characteristic energy, constancy, 
and distinction until the Court’s enforced silence during the military occu- 
pation of The Hague by an enemy who knew not law or justice. 

Judge Hudson took an active part at the Washington and San Francisco 
conferences of 1945 in promoting the restoration of the Court substantially 
in its original form and fcr continuously identical purposes. His four vol- 
umes of World Court Reports covering the years 1922 to 1942,1 and his two 
treatises published in 1934 and 1948,? are standard reference works indis- 
pensable to every international law library. 

The American Society of International Law has reason to be justly proud 
of its contribution to the knowledge of the World Court and its accom- 
plishments by the publication of Judge Hudson’s twenty-five annual arti- 
cles. It also feels the greatest satisfaction in the part taken by its officers 
and members in the pioneering years for an international court of justice. 
Outstanding in tkis work were the initiative of Elihu Root, for many years 
- President of the Society, who, as Secretary of State, proposed the trans- 
formation of the Court of Arbitration at The Hague into a permanent 
court, and the indefatigable labors of our predecessor, Dr. James Brown 
Scott, one of the founders of the Society and the founder of its Journal, 

1 World Court Reports, Vols. 14, Washington, Carnegie Endowment for International 
Peace, 1934-1943. 

2The Permanent Court of International Justice, a Treatise, New York, Macmillan, 


1934; The Permanent Court of International Justice, 1926-1942, New York, Macmillan, 
1943. 
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in seeking, while Solicitor of the Department of State and later as a private 
citizen, to bring into being the Court of Arbitral Justice recommended by 
the Second Hague Peace Conference of 1907. Both Mr. Root and Dr. Scott 
later participated in the formulation of the Statute of the Permanent Court 
of International Justice, the signature of which actually brought the Court 
into being. Both, suffered the disappointment of seeing the Court rejected 
by the Government of the United States, and neither lived to see their 
Government become a member. 

Judge Hudson’s career spans the three eras, ñrst, when there was no 
international court in existence, then during the Court’s twenty years of 
successful operation without membership of or assistance from the United 
States, and, finally, after the Court survived a devas‘ating World War and 
has been restored with the United States a fully supporting member. His 
articles are consequently completely informative and highly authoritative. 
They deserve republication in a single volume marking the first twenty- 
fifth anniversary in recorded history of the judicial settlement of inter- 
national disputes. An evolutionary concept which has become an actual 
reality and persisted in the life of nations for a quarter of a century cannot 
die. It can only progress. 
’ GEORGE A. Finos 
Editor-in-Chief 


ENCOURAGEMENT OF THE DEVELOPMENT OF INTERNATIONAL LAW 
BY THE UNITED NATIONS 


In pursuance of its mandate under Article 13 of the Charter, the General 
Assembly of the United Nations has taken a significant step toward encour- 
aging ‘‘the progressive development of international law and its codifica- 
tion.” On December 11, 1946, it adopted the following resolution: 1 


The General Assembly 

Resolves to establish a committee of sixteen Members of the United 
‘Nations to be appointed by the General Assembly on the recommenda- 
tion of thé President, each of these Members to have one representative 
on the committee. 


1 Journal, No. 58 (Supp. A), p. 470. 
The preamble proposed by the Sixth Committee but not read to the General Assembly, ` 
tan as follows (Document A/222, 6 December 1946) : 


‘‘The General Assembly recognizes the obligation laid upon it by Article 13, 
paragraph (2), of the Charter to initiate studies and make recommendations for 
the purpose of encouraging the progressive development of international law and its 
codification ; 

‘*Realizes the need for a careful and thorough study of what has already been 
accomplished in this field as well as of the projects anë activities of official and 
unofficial bodies engaged in efforts to promote the progressive development and - 
formulation of public and private international law, and the need for a report on . 
the methods whereby the General Assembly may most effectively discharge its obli- 
gations under the above-mentioned provision.’’ 


A Secretariat paper, Document A/122, 17 October 1946, traced the historical back- 
ground of the provision in Article 13. 
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Directs the committee to study: 


(a) the methods by which the General Assembly should encourage” 
the progressive development of international law and its eventual codi- 
fication ; 


(b) metheds of securing the codperation of the several organs of the 
United Nations to this end; 

(e) metheds of enlisting the assistance of such national or interna- 
tional bodies as might aid in the attainment of this objective and to 
report to the General Assembly at its next regular session. 


Requests the Secretary-General to provide such assistance as the com- 
mittee may require for its work. 

This matter had been placed upon the agenda at the request of the United 
States delegation, and a first draft was offered by the American and Chinese 
representatives; ? proposals were made also by the delegations of the Argen- 
tine Republic * and Saudi Arabia.t On the other hand several delegations} 
deemed the present world situation to be unfavorable for the work of the 
codification of international law and, without opposing it in principle, 
would have postponed a consideration of the subject. 

The matter wes first considered by a sub-committee of the Sixth Commit- 
tee, and later by the Sixth Committee itself.” Account was taken of the 
doubts expressed by the insertion of the word ‘‘eventual’’ before codifi- 
cation, It was generally agreed that the initial task was to study methods, 
and the mandate of the committee was thus limited. Sub-paragraph (b) 
` of the resolution grew out of a proposal for consultation with the Economie 
and Social Council. Sub-paragraph (c) is notable for its recognition of 
the esa essential vêle of national and international bodies- which may be 
official or unofficial. The size of the committee was debated at some length, 
a smaller number of members having been proposed. The report of the 
Sixth Committee ê envisaged a ‘‘fresh approach’’ to the problem, ‘‘in view 
of difficulties encountered in past efforts’’; and it wished the committee to 
be set up to be ‘‘genuinely representative of the main forms of civilization 
and of the principal legal systems of the world.’’ 

The Presiden’ of the General Assembly designated the following States 
to be represented on the committee: Argentina, Australia, China, Colombia, 
Egypt, France, India, The Netherlands, Panama, Poland, Sweden, Union 
of Soviet Socialist Republic, United Kingdom, United States of America, 
Venezuela and Yugoslavia. Later, after a tribute to the ‘‘strong legal tra- 
dition’’ of South American countries, he added Brazil and thus increased 
. the membership to seventeen. A A meeting of the Committee is now scheduled 


for an early daie. 


2 Document A/C.6/54, 6 November 1946, 

3 Document A/C.6/72, 17. November 1946. 

4 Document A/C.6/81, 21 November 1946, and Document A/C.6/108, 3 December 1946. 
5 Journal, No, 55, Supp. No. 6, pp. 122-127. 

6 Document A/222, 6 December 1946. 
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The General Assembly referred to the same committee the draft declara- 
tion on the rights and duties of States, proposed by the Panamanian delega- 
tion, and it directed the committee ‘‘to treat as a matter of primary im- 
portance plans for the formulation, in the context of a general codification 
of offenses against the peace and security of mankind, or of an International __ 
Criminal Code, of the principles recognized in the Charter. of the Nurem- - 
berg Tribunal and in the judgment of the Tribunal.” 

“A new vista thus opens for developing international law! Those who 
work in the field will take an intense interest in the work of the committee, 
> and they will feel reassured if it includes among its members men who, 

‘having | lived with the subject, are capable both of valuing the methods fol- 
lowed in the past and of appraising the changes in the world which now 
necessitate a ‘‘fresh approach.” It is gratifying to feel that our progress © 
‘in international organization may mean that continuous attention can now: 
jbe given to ‘‘revitalizing and strengthening international law,’’ and it is a 
- happy augury that a high official of the United Nations Secretariat, Mr. Y. . 
L. Liang, has been charged with responsibility to that end. 

A significant contribution to the committee’s deliberations was made in 
the paper.* read by Sir Cecil Hurst before the Grotius Society in London 
on’ October 16, 1946. Out of his long experience, Sir Cecil submitted that 
the work to be done with respect to codification, to have ‘‘any chance of ' 
success,’’ (1) ‘‘cannot be done by Governments or by delegates working 
under Government instructions’’; (2) ‘‘cannot be done upon a purely in- 
dividual basis’’ as the ‘‘work of one man alone’’; and (3) ‘‘must be under- 
taken on both a national and an international basis.’’® Even if these views 
. should not be wholly shared by the members of the committee they are 

` stated with such cogency that they merit the most serious consideration. 
Manier O. Hupson 


INTERNATIONAL LAW AND INTERNATIONAL ORGANIZATION . 


International law is a law between independent states. The efort to 
form a centralized or super government, evident during the last thirty 
years, implies on the other hand an abolition of independent states. This 
finds its reflection in the League of Nations, which had to recognize the 
continued existence of states, and less strongly in the United Nations Or- 
ganization, which may have abolished the independence of the small states 
not possessing a veto power. It is inherent in the proposal of Judge Rob- 
erts and his friends for a world government. They would have domestie 
de-control, but’ believe in international control, even of individuals. All 


7 Journal, No. 58 (Supp. A), pp. 475, 485. 
8 Printed privately, under the title ‘ cA Plea for the Codification of International Law 


on New Lines.’’ 
9 See Elihu Root, ‘‘The Function of Private Codification of International Law,’’ this 


JovnNaL, Vol. 5 (1911), p. 577. 
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these movements contemplate so fundamental a change’ in international 
law, and a substitution of some new municipal law, that attention must be 
called to the transformation. The effort of the United Nations to pay lip 
service to the continued prevalence of international law is in a sense contra- 
dictory, for if the United Nations were successful in creating a superstate 
they would have to abolish international law. Perhaps the federalized 
state still will require international law for its members. 

The latest evidence of the change from international to a superstate mu- 
nicipal law is found in the proceedings of the Nuremberg trials. However 
little sympathy needs to be wasted on the Nazi big-wigs there condemned, 
attention must be called to the fact that it was not an old or a new inter- 
national law which was applied, but a new municipal law, a eriminal law 
which was not theretofore known. To punish people for making war con- 
templates that judges of other states are in a position to reach such a con- 
clusion, whereas international law had not given anybody authority to 
reach such a judgment. It must be, therefore, that the victors have simply 
availed themselves of their power as victors to judge the vanquished, and 
for that reason it seems unlikely, in spite of Justice Jackson’s predictions, 

_that the judgment, however just, will commend itself as an authority in 
-international law. Leaving aside the contradiction in terms, the verdict 
~ is more likely to involve a condemnation, judicial or otherwise, of the lead- 
ers of the losing cause. The efforts to abolish war, however commendable, 
do not seem impressive to those charged with the duty of safeguarding the 
defense of the state. Armaments are today higher than ever before in 
‘peacetime, and a condition of apprehension and mistrust prevails. ."These | 
facts are largely due to recent departures from international law as we have 
known it heretofore. With the existence of the atomic bomb humanity may 
well be apprehensive as to its future. 

It is to be noted that the really vital international decisions, the peace 
treaties which are supposed to chart the future, have no relation to law. 
They are dictated by political considerations involving all the factors that 
enter into politics. The law is hampered by such arrangements, for they 
become a superior authority. 

We are therefore faced with the condition whether international law can 
prevail in the face of the trend, however unsuccessful, toward a unified 
centralized state. The law’s continuance may be evidenced in the fact that 

treaties on trade and cther matters continue to be adopted, and that the 
states regard themselves as independent. 


1 We leave aside the fact that the judges of the Tribunal, in characterizing ‘‘aggres- 
sive’? war as a crime, were each condemning the history of their own nation, that the 
Kellogg Pact had numerous exceptions upon which the signatory nations insisted and 
that the Kellogg Pact had not heretofore’ been regarded as applying to individuals: 
The New York Times, Oct. 1, 1946, p. 12, col. 3, and Oct. 2, 1946, p. 22. Moreover, a 
military order leaves no ‘‘moral choice’? to the soldier commanded. 
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The United States Undersecretary of State has recently observed that our 
intervention in the Dardanelles is due to the fact that the United States has 
an interest in all matters which might disturb the peace of nations.? If the 
country is thus to intervene promiscuously in all matters occurring any- 
where, it is likely to have its fingers burned badly. It is a justification for 
the superstate theory consistent only with municipal law, which began with 
the assumption that individuals were subject to the control of international 
law, and was continued by the theory that independent states no longer 
exist. The discredited theory of the ‘‘just war’’ plays its part in this wish- 
ful thinking. All this of course is contrary to fact, but logically a super- 
state must intervene on behalf of every injured person, whatever his nation- 
ality, to redress wrongs which international law had heretofore left to the 
exclusive jurisdiction of his national state. There is an obvious contradic- 
tion, therefore, in leaving the diplomatic protection of the citizen abroad 
within the jurisdiction of his national state. Logically this should be the 
function of the superstate, whether a non-existent international community 
or one of the states arrogating to itself a temporary superiority. That this 
superiority is likely to be challenged and that it leads to alliances and com- 
binations and imperialism is left unnoticed. 

This is not to say that independent states have not common interests, 
which they have heretofore evidenced in their subservience to law and in 
their promotion of administrative unions, a function largely taken over 
now by the Social and Economic Council of the United Nations and its 
Commissions, This is worth while work and there is no intention of dis- 
paraging it. But when it comes to political centralization, a fundamental 
change in state life is inherent. The states show no evidence of a voluntary 
willingness to forego their sovereignty, so that we are left in some dilemma 
as to whether the new theory of subordination can prove effective. To 
speak of international law fitting the new theory is to try to fit a square peg 
into.a round hole. This mechanical operation has usually been unsuccess- 
ful. Whether it can be more successful in political international life is 
problematical. The subject deserves more consideration than it has thus 
far received. 

= a Epwin BORCHARD 


ya ` THE PROBLEM OF WORLD GOVERNMENT 


The United Nations Charter came into force on October 24, 1945, less 
than four months after it was signed. Its inadequacies-were not the result 
of any oversight but were deliberately written into the Charter in order 
that the Organization might be firmly grounded im the political environ- 
ment in which it must operate. ; 

In the period between the signing of the Charter and its coming into 

force atomic energy had been turned by man against man. The calculable 


2 The New York Times, Oct. 2, 1946, p. 14. 
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effects of the release of nuclear energy merged swiftly into the incalculable. 
Was the United Nations Organization already out of date before it came 
into existence? Would the desire for freedom from fear overcome the 
traditions of national freedom? Was world government the counterpart 
‘in human affairs of the atomic bomb in the realm of science? 

Apparently many thought so. Atomic physicists, Supreme Court Jus- 
tices, and radio commentators signed manifestoes for a world state, a world 
government, a limited world government, or perhaps a government of one- 
half a world. The logicians attempted to substitute logic for experience 
as a solvent for problems of polities. The practical problem of how to get 
from here to there—how to go about setting up a world government—ap- 
perently troubled few of those who regarded world government as a solu- 
tion. It was natural that advocates of world government should object to 
discussing its probability—since it was so improbable that the United 
States and Soviet Russia would wreck the United Nations to please the 
perfectionists. It was natural that advocates of world government pre- 
ferred discussing its desirability to its probability. The United Nations 
is a living reality, and, because it is a human institution, it is not without 
fault. World government has no existence except as a figment of the 
imagination and may easily be imagined as flawless by the untutored mind. 

For those who face the problem at all the favored first step towards 

_ world government is usually termed ‘‘the abolition of sovereignty.’? But 


severeignty is no? a “fact; nor is it actual power; it is a legal theory, con- ~/ 


cerning the authority of the state in the field of law. If you could abolish 
the concept, power would remain. Man-power, natural resources, and in- 
dustrial potentials would remain in Soviet Russia or the United States even 
if the legal concept of ‘‘sovereignty’’ could be ‘‘renounced”’ or ‘‘trans- 
ferred.’’ 

Even if next year a world state could be set up and endowed by its Char- 
ter with suprem2 executive, legislative, judicial, and administrative powers , 
the gap between its legal authority and social and political realities would 
b2 so enormous as to condemn it in advance to futility. Social life is regu- 
leted not only by law and institutions of government, but by differing 
usages, traditions, moral and religious conceptions, and political and eco- 
nomic ideologies.t The creation of any world state is more likely to be the . 
result of an evolutionary development. In any particular stage of devel- 
opment law must have roots in these social and political realities or be re- 
duced to the fatuity of a Kellogg Pact. In the present stage the very de- 
fects of the United Nations are evidence that it accords with basic realities; 
put evolution towards the next stage is already noticeable. The decision 
of the Security Council to retain jurisdiction over the Soviet-Iranian con- 

1 See Dietrich Schindler, Contribution à Vétuđe des facteurs sociologiques et psycho- 


logiques du droit international, in Recueil des Cours de l’Académie de Droit International 
dz la Haye, Vol. 45 (1933), p. 237. 


110 THE AMERICAN JOURNAL OF INTERNATIONAL LAW’ 
troversy even though both states asked for the dismissal of the case is an 
important example of the way. in which an international organization can, . 
by evolutionary process, increase its authority at the expense of its mem- 
bers. The gathering pressure against the veto privilege will serve to test 
whether the atomic bomb has or has not advanced political possibilities 
beyond existing legal techniques. Further stages might include an in-, 
crease in the number of non-sovereign Members of the United Nations, a 
gradually advanced legislative process, dispensing with ratifications, the 
enactment by special majority of rules of law binding on Members, even 
the enactment of laws directly binding upon individuals in delimited fields. 
By a process of evolution, during which the gap between law and social 
reality is never allowed to become too great, an international organization 
ean gradually acquire authority and power never delegated to it. Thus 
the last stage—the creation of a world state—although a revolution in legal 
theory, might come to seem but a relatively slight change in practice. 

This dream, it should be noted, is anathema to the advocates of world 
state or world government. The first immediate step, writes Thomas K. 
Finletter ? is to set up ‘‘a rule of law.” Later on he changes his timetable 
by stating that law cannot exist without government; but let us quote him: 
“|. . We must avoid being taken in by the idea of working into the rule 
of law by gradual steps. Gradualism is just another way of avoiding the 
issue... . The fallacy of the gradualist notion lies . . . in its failure to 
recognize that the first step must necessarily be the final one; that no 
nation can give up its nationalist defences before .. .’’ it has security. 
Now if this statement means anything at all, it seems to say that there is, 
indeed, no hope for a world state. 

It might be well to investigate some of the assumptions which seem to: 
make a world state so desirable to its advocates. Where did they ever pick 
up the notion that a world state would rest on democracy? If the popu- 
lation of the world is two billion, simple arithmetic and an elementary 


_ knowledge of government are sufficient to show that over one and one-half 


billionpeople either do not live in states or territories with a democratic 
form of government or are governed by regimes militantly opposed to po- 
litical democracy. Many less than 500,000,000 people, or less than one- 
fourth of the world’s population, live under a democratic form of govern- 
ment, let alone the many republics here included which are democracies 
only in name. Even if we assume that all men in their hearts are demo- 


. cratic, we must not overlook the traditions and political realities under 


which they have grown to adulthood, or the ignorance, illiteracy, inertia, 


_or active ideological hostility to majority rule. Moreover a world legisla- 


ture based upon popular representation—assuming that we could establish 
it—would find itself without any community of values and standards, the 


“ae ‘Timetable for World Government, ”? in The Atlantic Monthly, Vol. 177, No. 3 
(March, 1946), pp. 53-60. pirs i i 
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indispensable minimum for viable government. The alternative would be 


the exercise of arbitrary world power by the few. ‘‘ Because of the vastness 


of the territory over which it ruled,’’ writes Gerhart Niemeyer, “‘a world 
government would become .. . less dependent on consent, ... more stand- 
ardized, and therefore culturally more oppressive, than any other 
government.’’ Against a government so divided that it is unable to gov- 
ern, or against governmental absolutism, force is an alternative which can- 
not be ruled out by law. 

This leads to further assumptions underlying the plea for a world state. 
One writer seems to assume that as soon as political units lose their sover- 
eignty wars must automatically cease between them as a mechanical con- 
sequence of their being merged into a larger unit. This assumption over- 
looks civil war. We shall have gained nothing by changing the name of 
war to civil war. Others favor passing a law against war and placing 
“the collective might of the world community” or ‘‘preponderant mili- 
tary power” behind its enforcement. Unfortunately collective might or 
preponderant military power must have a geographical location, and this 
collective might appears, on examination, to be Russian or American or the 
might of other national groups. True, the assumption of the world gov- 
ernment dreamer is that there will be no Russian stata, but it is clear that 
the Russian nation will remain and the people of Russia will think like 
Russians and believe what Russians believe; they may even act like Rus- 
sians. What this suggests is that there may be such a thing as politics— 
even in a world state. Polities is a struggle for power ; and where men hold 
deeply entrenched views on nationalism, polities, and economics, the as- 
sumedly automatic application of the collective might of the world com- 
munity turns out to be a matter of power politics—as it is today. Nor is 
the issue avoided by the assumption that since world law would apply 
directly to individuals organized national resistance to political, economic 
or social legislation, applicable urbi et orbt, would become unlikely or im- 
possible. In fine, any belief that by setting up a world state, making its 
laws directly applicable to individuals, passing laws to solve problems 
which have baffled the efforts of men since the beginning of time, and de- 
vising automatic sanctions for their enforcement, any such belief rests upon 
the greatest assumption of all, namely, thet human nature and the world 
upon which the world state emerges will already have changed so as to ease 
the tasks of world government. 

This line of reasoning is considered irrelevant and even unfair by those 
who advocate not a world state but ‘‘a limited world government.” How- 
ever, their “limited world government’’ appears indistinguishable from a 
world state. Thus, Thomas Finletter, after advocating ‘‘a limited world 
government,’’ or ‘‘a government narrowly limited to the essential powers 

. necessary to stop war,” proceeds to refer to it as ‘‘a super-state .. . 
of narrowly limited powers.” The confusion here extibited is more than 
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verbal. The question is one of jurisprudence as well as of politics. It is 
not the quantum of powers exercised by a governmental entity which de- 
termines its juristic character, but its competence to define the limits of 
its own authority. If Mr. Finletter’s ‘‘limited world govenment’’ is com- 
petent to set the limits of its own authority and is, as he says, ‘‘superior 
to the national states,” it is more than a world ‘‘government’’—it is a 

world state even though it delegates to its central world government only 
the powers ‘‘necessary to stop war” and leaves pikes powers elsewhere. 
The juridical alternative to á ‘‘world state”? is not a ‘‘world government?’ 
but an ‘‘international government,” whose authority is’ conferred and - 
delimited by treaty.` This alternative is .rejected with scorn by Mr. Fin- 
letter, who suggests that if Russia declines our offer of “a limited world 
government ... we should form the supra-national government with 
those nations who are willing to join it.’’ This is only another way of 
urging Two Worlds instead of One—a fatality to which we are so close 
that it should not be encouraged: , es 

In politics there are no automatic or permanent solutions. The grave 
problems which divide Soviet Russia from the nations of the western world 
cannot be solved by changing the words in a written document. The 
United Nations’ Charter already provides adequate procedures. With 
unconquerable persistence we can develop the scarcely tapped resources 
of the Charter and extend its metes and bounds. The present alternative 
to the United Nations is not world government but chaos. 

l HergseRT W. Brices 
THE PROBLEM OF MORAL DISARMAMENT 


5 7 


A decade ago it was a common criticism of the Covenant of the League 
of Nations that it had made provision for military disarmament but no pro- 
vision for economic disarmament. Hostile critics of the League pointed to 
the collective security provisions of the League as insuring the maintenance 
of the status quo, found that the world was divided into the ‘‘haves’’ and 
the ‘‘have-nots,’’ and pronounced the doom of the League unless its mem- 
bers were prepared to make the League an instrument of justice as well as 
. a means of preventing aggression. Friendly critics, while not denying the 
disturbing factor of the unequal distribution of resources among the lead- 
ing nations, insisted that the proper solution was not to attempt to establish 
new political frontiers but to lower the economic barriers between states, 
to remove the obstacles to the free flow of trade, to open up the channels of 


- , commerce, to promote economic disarmament side by side with political dis- 


armament. Only a few critics‘ Saw clearly-the importance of a third factor, 
that of moral disarmament; and none were able, under the circumstances, 
to formulate it in terms of a rule of law. 

It remained for the development of the Nazi dount in Germany to 
bring home to the international community the danger latent in the com- 
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bination of national fanaticism and the newest instruments of aerial war- 
fare. Nationalism of an exaggerated character was not a new phenomenon 
in international relations, and it had been a provocative cause of war long 
before the doctrines underlying Mein Kampf came to form the basis of a 
new order in Germany. But with the Nazi regime nationalism took on a 
fanatical character. It became a pathological’ condition dominating not 
merely the constitutional organization of the state but its foreign policy as 
well. Constitutional liberties disappeared. Government was no longer 
based upon the will of a free people, but upon the will of the Fuehrer. In 
foreign relations the basic principle of the juridical equality of states was 
denied. Expansion by means of the conquest of inferior peoples was 
openly proclaimed, and the conception of world domination became no 
longer the dream of visionaries but the program of men in power. 

How was it that ideas so contrary to the inheritance of great masses of 
the German people could have taken so strong a hold upon them? Neither 

-‘the economic grievances caused by the Treaty of Versailles nor the intrinsic 
worth of the new conceptions constituted of themselves a sufficient explana- 
tion of the unanimity with which a whole people responded to the call of 
their leader. Intimidation played a large part. But in addition to intimi- 
dation there was the ever-present and all-pervading power of the govern- 
ment to control and direct public opinion. On the one hand the Nazi Gov- 
ernment was able to shut off the sources of information from abroad and ` 
the exchange of ideas within the country. By a rigorous suppression ‘of 
public meetings, by denial of the freedom of the press, by a system of 
espionage, and by control of the instruments of communication with foreign 
countries, the Nazi regime was able to deny the free play of ideas that might 
have corrected the extravagances of its own ideology. 

But of equal or perhaps greater effectiveness than mere suppression of 
freedom of information and éxpression was the power of the regime to di- 
rect the thought of the people by its monopoly of education and of radio 
broadcasting, which enabled it to instill into the minds of young and old 
alike sentiments of suspicion and distrust of other peoples. Every ill from 
which Germany suffered could be attributed to the acts and policies of for- 
eign governments. Germany could be made to appear in danger of attack 
from states which themselves were fearful of a German attack. By per- 
sistent reiteration, ideas could be made to take on the character of fixed 
complexes, to which even normally fair-minded people fell victims. 

By the time that the international community realized the imminent ' 

` threat to the peace presented by the combination in the German Govern- 
ment of totalitarian control over the domestic life of the country.and aggres- 
sive nationalism in its foreign relations it was already too late to act. For 
the German leaders had in their possession instruments of warfare whieh 
made it possible for them to inflict irreparable destruction upon individual ` ~ 
states before the international community could organize its combined forces 


N 
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to overcome the aggressor. What conclusion are international lawyers to 
draw from the experience? Clearly that the international community has 
the right to anticipate the purposes of such a government and to take meas- 
ures in due time to prevent their accomplishment. This means, in practical 
terms, that in determining what constitutes a threat to the peace, in accord- 
ance with the terms of Chapter VII of the Charter, the United Nations may 
consider not merely the size and the strategic disposition of the military 
forces of a country but the totalitarian character of its government and the 
degree of aggressive nationalism which it manifests in the conduct‘ of its 
foreign relations. . 

But these are elusive factors upon which to base a decision to take action 
to protect the peace of the community. The totalitarian character of the 
government might be agreed upon without difficulty. But the existence of 
a dangerous form of aggressive nationalism would be a more subtle matter 
to determine. Proclamations of national policy can not always be read 
literally. Ideologies do not always bear translation into terms of actual 
intent. It is searcely to be expected that another Hitler, if he should arise, 
would proclaim his intentions so openly. Moreover, democracies are by 
their very nature slow to attribute to other states intentions of aggression 
which are contrary to their own constitutional traditions. Those which 
might be called upon to take the lead in anticipating acts of aggression 
would be by their very traditions of liberty and their respect for the rights 
of others reluctant to have recourse to force except in the presence of a 
threat to the peace so imminent as to leave no doubt of the danger of delay. 
Unhappily, as in the case- of Germany, the final act of aggression, if a state 
should be intent upon committing one, would be carefully timed; and with 
the newest instruments of destruction at hand the act of aggression would 
probably have attained its objective before the international community 

` had come to a decision to take action. 

It would seem, therefore, that measures taken by the United Nations for 
the solution of the problem of military disarmament can only be partly 
effective unless accompanied by measures looking also to moral disarma- 
ment, to the elimination as far as possible of the spirit of fanatical na- 
tionalism that might lead a country to use new weapons of aggression 
when they became available to it. The fact that investigation by an inter- 
national authority cf the conditions existing in each country is made an 
essential condition of the plan of control of atomic energy proposed by the 
United States is of itself a confession that in so crucial a matter states are 
not prepared to trust their pledged word. That is not a matter of surprise, 
` in view of past traditions of national defense and the complexes that have 
developed during years of political isolation. But even the most effective 
methods of investigation that may be adopted as a means of controlling 
the use of atomic energy may prove to be only partly successful unless some 
degree of mutual confidence can be created between states whose conflicting 
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ideologies are at present a cause of suspicion and distrust. Obviously this 
confidence can not be brought about by mere declarations of good inten- 
_ tions; it must be founded on mutual understanding based upon the recog- 
nition of common interests that surpass in scope and importance any differ- 
ences that may exist in lesser matters. To bring about this recognition 
of common interests dominating all others, new rules of law are in process 
of development. 

It is significant that whereas the Covenant of the League of Nations con- 
tained no suggestion of an international ‘‘bill of rights’’ the Charter of the 
United Nations refers to “human rights and fundamental freedoms” from 
the beginning to the end of that document. In summary the member gov- 
ernments pledge themselves to take joint and separate action, in coöpera- 
tion with the organization, for the promotion of ‘‘universal respect for, and 
observance of, human rights and fundamental freedoms for all without dis- 
tinction as to race, sex, language, or religion.” This is a far-reaching 
agreement, with clear implications of moral disarmament. If it can be . 
given practical eifect’within a reasonable time there is hope that military 
and economic disarmament may become a + reality, What does it mean in 
terms of international law? 

In the first'place it means that the political status of a yësole within its 
own borders is now a matter of concern to the international community. 
It is no longer a purely domestic question what liberties a state may choose 
to grant to its individual citizens. If the international community now 
demands certain fundamental rights for the citizens of every state, it does 
so not merely for altruistic reasons, to elevate the status of man as a human 
being, but rather as a condition of its own survival. Almost thirty years 
ago a great American statesman, Elihu Root, confronted with the conflict 
between democracy and German military autocracy, observed that the two 
opposing systems could not live side by side. ‘‘The world can not be half 
democratic and half autocratic. It must be all demozratic or all Prussian. 
There can be no compromise.’ Today the conflict goes even deeper. It 
is not only a conflict between forms of government but between the ends 
and objectives of government, between ideologies, between conceptions of 
the kind of civilization that men are seeking to attain. Is the conflict an 
irrepressible one? There is no doubt that it is irrepressible in its military 
aspects. Competitive armaments would be a fatal obstacle to a world ‘of 
law and order even if the several nations had the same forms of govern- 
ment and the seme political ideals. Where they do not, as they do not 
today, the effect could not be in doubt. The invention of new instruments 
of destruction has merely given additional urgency to a problem that would 
in any case have been a pressing one. 

But is the conflict equally irrepressible in its political and social aspects? 
Can. democracy and dictatorship. codperate together for the ends proclaimed 
in the Charter? Can states which respect human rights and fundamental 
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freedoms come to rely upon the good faith of totalitarian governments and 
work hand in hand with theni in the promotion of common interests? Are 

the conflicting ideologies actually in as sharp opposition as they appear to. 
be? There is no definitive answer to be given to these questions. But cer- 

tain conditions are clear if codperation is to be effective. Dictatorship need 

not be it itself a direct threat to the peace. If it is in one sense a dangerous 

situation that millicns, perhaps many millions, should be responsive to_the 

call of a leader and should be ready to accept his judgment of their best 

interests and his decision as to the policy to be followed in relation to other 

states, yet the will of the dictator may not necessarily be aggressively na- 

tionalistic, it may not threaten the liberties of other peoples even though it 

denies them to its own people. Much would depend upon the power of the 

dictator, upon his own personal aims and ambitions, and Tn the tradi- 

tions of his people. 

But if dictatorship’ and totalitarian government need not. constitute a 
direct threat to the peace, it can scarcely be doubted that they constitute a 
latent or potential threat, a threat which may become actual when their con- 
trol over the thought of their peoples goes so far as to instill false views and 
create a perverted conception of the attitudes and policies of other coun- 
tries. In the present conflict of ideologies the one hope of peace lies in 
keeping open the channels of communication between one country and an- 
other, and in giving to every people access to the sources of information so 

‘that they may obtain a reasonably fair knowledge of the ideals and policies 
of other peoples. Official propaganda, by radio or press, directed against 
the policies of other states should be regarded as an act of aggression, only 
less of a menace to the peace than niilitary threets because less imminent. 

The conflict between opposing ideologies is therefore irrepressible or not 
irrepressible according to the extent to which the states holding them are 
prepared to refrain from hostile propaganda and to respect scrupulously 
the right of every state to pursue its own domestic ideals and to develop 
its own national civilization without interference by others. Tolerance is 
here the one conditicn of peace, tolerance and the fundamental principle so 
frequently emphasized by the American States of mutual respect by each 
for the sovereignty and independence of the others. The threat to the 
peace comes not from the democracies. Their traditional love of liberty, 
their tendency to question motives and to discuss policies, makes them re- 
luctant to put pressure upon others and gives assurance that they would not 
abuse the power to control others if they had it. Fear of the possibility 
of future aggression is what creates suspicion and doubt; and it would ap- 
pear that the best assurance that could be given by a state of the sincerity 
of its pledge not to encroach upon the liberties of other states would be the 
fact that within its own borders it observes scrupulously the liberties 
of its own citizens. 
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The members of the United Nations have pledged themselves to take joint 
and separate action, in coöperation with the organization, for the promotion 
-of universal respect for and observance of human rights and fundamental 
freedoms. It is not to be expected that the respective pledges can be car- 
ried out by a single proclamation or decree. The fulfillment of the obliga- 
tion by each state must in many cases be a matter of time. In large part 
the execution of the pledge must be left to the individual state, acting 
through its own constitutional procedures. Only where there is a threat 
to the peace is it to be expected that the Security Council of the United 
Nations will be called upon to take action. Here the problem will be one 
of degrees of danger. Apart from cases of fanatical nationalism, where the 
international community would be justified in taking prompt action, the 
most urgent situation is that of relieving the tension between states due to 
suspicion and distrust. To this end the channels of communication must be 
kept open and access to the sources of information kept free. This is not 
a counsel of perfection, but an obligation under existing law. The obliga- 
tion is one which can not be deferred or qualified, for upon it depends the 
possibility of developing a sufficient degree of mutual confidence to make 
military disarmament possible. In this connection the American Republics 
have already led the way with the resolution of the Conzerence on-Problems 
of War and Peace, held at Mexico City in 1945, which recommends: ‘‘ That 
the American Republics recognize their essential obligation to guarantee to 
their people free and impartial access to the sources ot information,’’ and 
that measures be taken ‘‘to promote a free exchange of information among 
their peoples.’’ : 

The urgency of the problem of moral disarmament gives to the program 
of the United Nations Educational Scientific and Cultural Organization a 
high political as well as a social character. UNESCO can not be expected 
to meet acute. or overt threats to the peace. That problem, if unhappily it 
should arise, must remain for the Security Council of the United Nations. 
But the new agency, assuming universal membership in due time, should 
be able, in collaboration with the Commission on Human Rights of the 
United Nations, to accelerate greatly the progress of states in removing 
the barriers to mutual understanding. The constitution of the agency em- 
phasizes significantly that a peace based exclusively upon the political and 
economic arrangements of governments would not be one that could obtain 
the sincere support of the peoples of the world and that a lasting peace 
must be founded ‘‘upon the intellectual and moral solidarity of mankind.’’ 

CHARLES G. Fenwick 


SOVEREIGNTY IN ANTARCTICA 


The recent sending of a large United States expedition to Antarctica has 
revived interest in the complicated legal problems relative to the acquisition 
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of sovereignty in such deist British Commonwealth, Norwegian, French, 
Argentine, and Chilean claims vie with those of the United States. The 
basic problem of acquisition of sovereignty is complicated by a new claim ` 
which was recently made by the Argentine Government.? In a decree is- 
sued on October 9, 1946 the Argentine Government claims sovereignty over 
the Argentine continental shelf and the waters covering it. The decree in- 
voked as precedents the United States and Mexican Governments’ orders 
of a similar character. The United States precedent, evidently refers to 
. the Presidential Proclamations and Executive Orders of September 28, 
1945, which have already been analyzed in this Journau by Professor 
Borchard, who refers also to the comparable Mexican decree.” The United 
States claim related to the right to exploit the submarine resources of the 
continental shelf and the fisheries superjacent thereto. Although the spe- 
cific claim was not then envisaged, the legality of the exploitation of re- 
sources lying under adjacent waters finds support in the writings of two 
Argentinian jurists+ The Antarctic as a potential source of petroleum for 
the satisfaction-of Argentine needs, seems to have been under consideration 
for some time." 

Obviously, however, such a claim with reference to submarine lands and 
to waters adjacent to the Antarctic continent must find basic support in 
the maintenance of a claim to sovereignty over the land itself. Both the 
Argentine and the Chilean claims seem to rely partly on the sector principle 
and partly on various assertions of their claims and overt acts of explora- 
tion and administration.® The Chilean claim was stated in a decree of 
November 6, 1940, asserting sovereignty over all the lands, islands, islets, 
reefs, pack-ice, and the appurtenant territorial sea lying in the area 
bounded by the meridians of 53° and 90° Hast longitude.” The Argentine 
Government, upon being notified of this decree, reserved all its rights. It 
referred to its claim as being based on effective and continuous occupation 
since 1904 and to subsidiary bases of title such as geographic propinquity. 
It concluded by suggesting that the only possible general international solu- 
tion was to convene a conference of the states interested. The Argentine ` 
note also referred to the Falkland Islands, the sovereignty of which has so 
long been in dispute between that State and Great Britain.® One of the 

1 The problems are well explored in Smedal, Acquisition of Sovereignty Over Polar 
Areas, 1931, and in Hyde, ©. C., ‘‘Aequisition of Sovereignty Over Polar Areas,’’ in 
- Iowa Law Review, Vol. 19 (1934), p. 286. 

2 See document in Supplement, below, p. 11. 

3 This JOURNAL, Vol. 40 (1946), p. 53. 

4 Ruiz Moreno, Derecho Internacional Publico, Vol. 2 (1940), p. 49; A. Podestá Costa, 
Manual de Derecho Internacional Publico, 1943, p. 99. 

5 Carlos Rodriguez, La Republica Argentina y las Adquisiciones Territoriales en el 
Continente Antartico, 1941, p. 31. 

6 Bee Pinochet de la Barra, La Antártida Chilena, 1944. 


7 Same, p. 23. 
8 Same, p. 157. Compare Goebel, The Struggle for. the Falkland Islands, 1927. 
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principal British antarctic claims is that to the Falklard Islands Depend- - 
ency, based on the sector theory and resting upon the projection of longi- 
tudinal lines outward from those islands. ; 
Should it become apparent that the resources of Antia or its air- 
strategical potentialities are of great importance, it wil no doubt become 
necessary to settle the conflicting claims to sovereignty. Any -decision in- 
regard to that area would obviously be a powerful. precedent for the settle- 
ment of comparable claims in the Arctic despite the physical differences 
between the two areas. It is possible that the matter eculd be adjusted by 
a conference such as that which produced the Berlin Azt of 1885 concern- 
ing Africa. On the other hand it would facilitate the work of such a con- ` 
ference if there were first a decision by the International Court. of Justice 
. regarding the applicable law. The decision of the Permanent Court of 
International Justice in the Hastern Greenland case is evidence that such a 
question can be handled judicially. The matter might well be referred to 
the Court for an Advisory Opinion by the General Assembly of the United 
Nations in the interest of peace and of the progressive development of inter- 
national law. It might equally be referred to the Court by any two states 
whose claims in Antarctica conflict. In the latter case one might anticipate 
that other interested states would ask leave to intervere under Article 62 
of the Statute. i 
Par ©. JESSUP 
REVOLUTIONARY CREATION OF NORMS OF INTERNAT-ONAL LAW l 


Caw is a dynamic system of norms which, in continuous concretization 
and individualization, develops from the basic norm abcve to the last act of 
mere execution below. Law is a normative system which itself regulates 
the creation of its own norms} The legal order must, therefore, establish 
norms which give determined*organs the power to create, change, abolish, 
apply, and execute the norms of a particular legal. order. Such power 
„we call competence or jurisdiction. The order of competences of a particu- 
lar legal community we call its Constitution. The Constitution must défine 
what pérsoris shall act as organs, what their competerce is, and by what 
procedure it is to be exercised. It may, in addition, prescribe, positively or 
negatively, certain contents. A legal norm is, therefore, valid if it has been 
created by the Constitutionally preseribed procedure and (or) is in con- 
formity, as to contents, with the Constitution or the immediately higher 
norm, It remains valid as long as it has not been changed or abolished by 
a procedure also provided for by the Constitution. The Constitution may 
also contain norms for its own change, PErnAys preserising particular pro- 
cedures for such action. 

But law can also be changed or created otherwise than by the Constitu- 
tionally prescribed procedures, this also ‘‘illegally’’: ex injuria jus oritur. 


' 8G, H. Hackworth, Digest of International Law, Washington, 1940-, p. 462. 
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“The principle of legitimacy is qualified by the principle of effectiveness.” ? 
In a broader sense, any ‘‘illegal’’ creation of a norm, 'whether general (a 
Statute) or individual (a judicial decision), which, in spite of its ‘‘ille- 
gality,’’ asserts itself as law, may be called a ‘‘revolutionary”’ creation of 
Ham But we must distinguish between a truly revolutionary and a merely 

‘ unconstitutional” creation cf law. 

- Let us look, first, at municipal law. The ‘‘unconstitutional Statute,’’ the 
‘‘iNegal’’ decision of a Court of last instance? is, nevertheless, valid law, if - 
the Constitution provides no particular procedure for abolishing it, or, if 
_ such procedure is provided, as long as the decision has not been abolished by 
this procedure. ‘‘Illegality of a norm means possibility of abrogating the 

norm (otherwise than in the normal way) or punishing the norm-creating 
organ.” Such ‘‘illegal’’ creation of law must, therefore, be regarded as. 
authorized by the Constitution, although the Constitution may provide a 
special procedure for abolishing it. The ‘‘unconstitutional Statute’’ is a 
_legal feature which, paradoxically, may, but must not, appear in a legal 
order. But the revolutionary creation of law is a universal phenomenon 
under any municipal legal orcer. 

Revolution in the legal sense occurs if a Constitution, particularly its. 
basic norm, is changed contrary to the Constitutionally prescribed proce- 
dure. It is legally irrelevant whether such change is peaceful or violent, 
whether the revolution starts from below or above—the coup d’eiat—, 
whether the triumphant new regime entirely changes the legal order or ac- 
cepts most of the legal order of the previous regime, whether the new legal 
order which the revolution brings about is better cr worse than the old, 
whether the revolution is of far-reaching historical importance or only a 
game of politicians. Even the most drastic change in the contents of a Con- 
stitution is legally not revolutionary if it is brought about by Constitutionally 
prescribed procedure.* Even a slight and peaceful change is legally revolu- 
tionary if brought about by a procedure not provided by, or in yiolation 
of, the Constitution in force.® Revolution means the discontinuity of the 
1 H. Kelsen, General Theory of Law and State, Cambridge (Mass.}, 1945, p. 119. 

2 Erie Railroad v. Tompkins (304 U. S. 64, 58 S. Ct. 817) (1938) not only overruled 

_ Swift v. Tyson, but held, repeating the words of Justice Holmes, that ‘‘Swift v. Tyson 

was an unconstitutional assumption of power, by courts of the United States.’’ Never-. 
theless, under the principle of res judicata Swift v. Tyscn (16 Pet. 1, 10. L. Ed. 865) 
(1842), was valid law for ninety-six years. 

8 Kelsen, work cited, p. 371. 

+ Whether Italy’s change from monarchy to Republie was legally a revolutionary ere- 
ation of law, depends on whether such change was or was not brought about in con- 
formity with a procedure provided by the Constitution of the Kingdom of Italy in force 
at that time. 

5 The American Republics held the change from the Vargas regime in Brazil to be 
Constitutional for diplomatie reasons, so as to avoid the problem of the recognition of a 
de facto government. But the overthrow of President Vargas by a palace revolution 
was, from a legal point of view, certainly revolutionary, as contrary to the Vargas Con- 
stitution of 1937, then in fores. 
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- legal order. It cannot be understood from the point of view of the legal 
--order which has been violated. According“to that legal order it constitutes 
an illegality. A ‘fright to revolution”? cannot exist as a right in the sense 
of positive law. In such a case everything depends on effectiveness. If 
the revolution succeeds it abolishes the old and creates a new legal order; 
if it fails the revo_utionaries are, under the old legal order, traitors.® 
But, while revolutionary creation of law cannot be legally understood 
from the point of view of the old municipal law, it is tke positive norm of 
effectiveness of the supra-ordinated international law which guarantees the 
continuity of the municipal legal order and the identity of the international 
personality of the State. Revolution, therefore, must be understood as a 
procedure of creating municipal law provided for by international law. 
There is also a procedure of international law itself, dedellatio, which con- 
stitutes a revolutionary form of creation of municipal law. The revolu- 
tionary creation cf municipal law, which leads us to international law, has 
been the subject of many studies. But little attention has been given to 
the possibility of a revolutionary creation of law on the level of inter- 


natjonal law itsel?, 
Chteraation law also has its constitutional norms; there is the constitu- 
tion“of general international law, there are the constitutions of particular 
international communities, like the United Nations, based on particular, 
treaty-created, international law. International law also regulates the cre- 
ation of its own norms, by custom or by the treaty procedure.’ ) Here, too, 
norms of international law may be created in contradiction to the constitu- 
tionally prescribed procedure, or in violation of certain contents of hier- 
archically superior norms of international law. Here again there is no revo- 
lutionary creation of law, however drastic the change in contents may be, if 


the new law has been created in conformity with the procedure prescribed 
by the international law in force,’ 
e need first to consider a possible revolutionary creation of general 

8 Hence the paradoxical situation of the crime of treason. In positive Common Law 
it is the highest crime, standing in a category apart. But a successful revolution leads 
to an original creation of law. ‘‘Those who lose are the traitors,’’ says the King in 
Calder6n’s La Vida es Suéfio. An old English verse reads: 

‘Treason cannot prosper, What’s the reason? 
For if it does, who would dare to eall it treason?’? 

7 See Josef L. Kunz: ‘‘The meaning and the range of the norm pacta sunt servanda,’?’ 
in this JouRNAL, Vol. 39 (1945), pp. 180-197. 

8 At the World Health Conference, held in the Summer of 1946 in. New York, it was 
proposed that the World Health Assembly of the new World Health Organization should 
have jurisdiction of enacting regulations, immediately binding upon member-States with- 
out ratification, except if specifically rejected by a member-State. The Belgian repre- 
sentative, rejecting this proposal, spoke of a ‘‘revolutionary change of international 

_law.’? But legally such a norm, created by the treaty procedure, with the consent and 
ratification of the contracting parties, and binding only upon member-States, would not 
‘be revolutionary at all. i 
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international law, by overthrowing the whole present international legal 
order and its basie norm, so that apparently the new international law 
could not be legally understood from the point of view of the international 
law actually (or previously) in force. It is true that general international 
law, although a primitive legal order, has shown since the Renaissance a 
high degree of stability, far superior to that of the more advanced munici- 
pal legal orders. But such revolutionary change is thinkable. Such an 
idea was held widely in early Bolshevik Russia. The idea, as expressed by 
the leading Soviet international lawyer, Eugene Korovin,’ was to look at 
the present international law as something intrinsically bad from a Marxist 
point of view and theoretically superfluous. The aim was to overthrow by 
a world-revolution the present system of a plurality of sovereign, capitalis- 
tie states, and to replace it by a world-wide Soviet state, of which the Union 
of Soviet Socialist Republics, an open state under the Constitution of 1928, 
was to be the nucleus. In such case the present international law would be 
overthrown and replaced by a Marxist world-law, a wholly intra-Soviet. 
municipal law. Only for the period prior to the victory of the world revo- 
lution was Korovin willing to recognize an ‘‘international law of the transi- 
tion period’’: general international law, he held, had lost its validity be- 
tween a Soviet state and the capitalistic world; the Soviets would be bound 
only by treaties. This construction is already theoretically untenable; for 
the norm pacta sunt servanda of general international law is the reason for 
the validity of all treaty-made law. And as the Soviet world revolution 
has, up to now, not succeeded, the present international law has remained 
_ In force and is binding on the Soviet Union. 

Undoubtedly such ‘revolutionary’? change of the present international 
legal order ‘would again depend on effectiveness for validity. But the ques- 
tion arises whether such creation of new law, ever if effective, would legally 
have the character of revolutionary creation of law. Revolutionary ere- 
_ation of municipal law is revolutionary because it is illegal under municipal 
law; it is only the positive norm of effectiveness of international law which 
validates the revolutionary creation of municipal law. The latter is, there- 
fore, a legal form of creation of municipal law provided for by international 
law. But general international law has no superior positive law above it 
and contains the positive norm of effectiveness. There is no rule of. general 
international law which makes such ‘‘revolutionary’’ change illegal. In 
consequence the so-called revolutionary change of general international 
Jaw must be understood as a legal procedure for the change of its Constitu- 
‘tion provided for by the Constitution itself, on condition of effectiveness. 
It follows that the legal figure of ‘‘revolution’’ has no place in general 
international law, which is the only legal order in which there can be no 
revolution in the legal sense. 


3 E. A. Korovin, Das Pélkerrecht der Übergangszeit (German translation), 1929. See 
also T. A. Taracouzio, The Soviet Union and international Law, New York, 1935. 
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But there is the possibility of the creation of EE baira in- } 
ternational law, made not in conformity with the supra-ordinated eee 
international law. Examples are not rare to-day. 

We may refer to the cteation of the, norms—both as to aeti and 
contents—which form the basis of the War Crime Trials in Germany and 
Japan. A jurist can hardly admit that he is dealing here with normal, or 
long-established, international law, with a mere routine application of inter- 
national law, already previously valid. But this problem would demand a 
whole volume for its investigation. 

There are other recent examples, such as Article 2, par. 6, of the Charter 
of the United Nations, according to which the Organization shall ensure 
that non-members act in accordance with the principles of Article 2, so far 
as may be necessary for the maintenance of international peace and se- 
curity. This paragraph has a predecessor in Article XVII of the Covenant 
of the League of Nations.° Article XVII left it entirely to the discretion 
of non-member states whether they should accept or not accept the invitation 
of the Council. In the Eastern Carelian case Tchitcherin sharply rejected 
the invitation and Soviet Russia declared that any attempt to apply Article 
XVII against her would be considered as a hostile act. Article XVII does 
not attempt legally to bind non-member states. True, it provides that, if 
the third state rejects the invitation and resorts.to war against a member 
State, the provisions of Article XVI shall be applicable against it. But 
such measures would not have the legal character of sanctions for sanctions 
in the legal sense presuppose the violation of a legal duty and non-members 
are not bound by the Covenant. Article XVII was, therefore, not in viola- 


10 Art, XVII. 


1. In the evens of a dispute between a Member of the League and a State which 
is not a Member of the League, or between States not Members of the League, the 
State or States not Members of the League shall be invited to accept the obligations 
of Membership in the League for the purposes of such dispute, upon such conditions 
as the Council may deem just, If such invitation is accepted, the provisions of Arti- 
cles 12 to 16 inclusive shall be applied with such modifications as may be deemed 
necessary by the Council. 

2. Upon such invitation being given the Council shall immediately institute an 
inquiry into the circumstances of the dispute and recommend such actions as may 
seem best and most effectual in the circumstances. ` 

3. If a State so invited shall refuse to accept the obligations of membership in 
the League for the purposes of such dispute, and shall resort to war against a Mem- 
ber of the League, the provisions of Article XVI shall be applicable as against the 
State taking suci action. 

4, If both parties to the dispute when so invited refuse to accept the obligations 
of membership in the League for the purposes of such dispute, the Council may 
take such measures and make such recommendations as will prevent hostilities and 
will result in the settlement of the dispute. 


See the well-known Commentaries on the Covenant by Schiicking and Wehberg, Ray, 
and Géppert, as well as the following monographs: E. Morpurgo, ‘‘L’artieolo 17 del 
Patto della Società celle Nazioni ed il diritto internazionale consuetudinario,’’ in Revue 
de Droit International (Sottile), 1925, pp. 177-185); A Bavaj, L’interpretasione dell’ 
articolo 17 del Patto della Società della Nazioni, 1931; R. Weinberg, Vélkerbund und 
Nichtmiigliedstaaten, 1932. 


124 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tion of the general international law then in force. Article 2, paragraph 6, 
of the Charter takes a different approach. Two completely : different int mter- 
pretations of it have already. been given.. Goodrich and Hambro * state 
emphatically that ‘‘the Charter does not of course create any legal obliga- 
tions for non-member States. They are, therefore, not obligated in a legal 
sense to act according to the principles of the Charter for any purpose 
whatever.’’ True, there is, uncer Article 35, the possibility of the accept- 
ance of the Charter pro hac vice by non-members, as under Article XVII 
of the Covenant. But it is alsc true that the JN is bound to ensure that 
non-members act in accordance with the principles of the Charter whether 
- they have accepted or not. In this case the Organization, according to 
Goodrich and Hambro, ‘‘assumes authority not based on the consent of the . 
States affected’’ and the Charter ‘‘provides for the imposition by force, if 
necessary, of the prescribed conduct without any legal basis in contractual 
agreement.” But that is no solution and: no juridical explanation. For 
the authors can only mean that such action constitutes either old-fashioned 
intervention and war, not sanctions, or that the Charter imposes upon the 
$ | Organization the duty to act with no basis in law at all, or a duty to act 
| illegally. 
Kelsen,” on the other hand, interprets Article 2, paragraph 6, as-claiming 
that the Charter is legally _binding upon non-member States. Under Arti- 


ele 2, paragraph 6, only Article 2 would be biading, but Article 2, para- 
graph 2, covers all the obligations under the Charter. Kelsen considers * 
that non-members are even legally bound to register their treaties (Article 
102). He even goes so far ** as to say that the Charter claims to constitute 
general international law and that, if this interpretation is accepted, all the 
States of the world would be ‘‘members’’ of the UN. 

This interpretation seems to go too far in any case. Article 2, paragraph 
2, covers all the obligations under the Charter, it is true, but imposes this 
duty ‘‘in order to ensure to all of them the rights and benefits resulting 
from membership,’’ a purpose which naturally makes no sense in the case 
of non-members. Such wide interpretation would, under Article 17, bind 
non-members even ‘to bear the expenses of the Organization. The fact that 
the Charter distinguishes between members and non-members, the exclusion 
of Franco-Spain from membership, and the unsuccessful application for 
membership by a number of States, show that the Charter only constitutes 
particular international law, although it may have, like the League, a tend- 

1i Leland M. Goodrich and Edward Hambro, Charter of the United Nations: Com- 
mentary and Documents, Boston, 1946, pp. 70-71. 

12 H. Kelsen, ‘‘Sanctions in International Law under the Charter of the UN,’’ Iowa 
Law Review, Vol. 31 (1946), pp. 499-543, at p. 502. 

18 Work quoted, note 12, p. 512. 


14H. Kelsen, ‘‘Membership in the United Nations,’’ Columbia Law Review, Vol. 
XLVI (1946), pp. 391-411, at pp. 394, 411. 
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ency toward universality. It seems to follow that Article 2, paragraph 6, 
cannot intend to bind non-members by all the norms of the Charter. But 
by what norms? Would a non-member State be legally bound to make 
available armed forces to the Security Council under Article 43? -Is Swit- 
zerland legally bound to grant rights of passage to UN troops? Finally 
the restricting phrase ‘‘so far as may be necessary for the maintenance of 
peace and security’’ must not be forgotten. 

We need, first, the ‘‘jurisprudence’’ of the UN to determine the meaning 
and range of Article 2, paragraph 6. The wording of this clause does not 
compel the adoption of the construction that non-members are thereby 
legally bound. But if this interpretation is adopted then Article 2, para- 
graph 6, as Kelsen fully recognizes, ‘‘is not in conformity with general 
international law as prevailing at the moment the Charter came into force.”’ 
For under general international law a treaty creates only legal rights and 
duties among the contracting parties. f 

While Article 2, paragraph 6, of the Charter is not so worded as clearly 
to claim that non-members are legally bound, this issue is unequivocally 
raised in the draft treaty fdr the outlawing of atomic bombs, proposed by 
the Soviet Union, and read by Mr. Gromyko * in the session of the Atomic 
Energy Commission of the UN. The proposed treaty, it is true, is open to 
accession by all States, whether members of the UN or not. But under 
Article 6 the treaty is to come into effect after the approval of the Security 
Council‘and after ratification by half of the signatory States, including all 
States members of the UN, and Article 7 reads: ‘‘ After the entry into force 
of the present agreement, it shall be an obligation upon all States, members 
or not of the UN.” This clause is clearly not in conformity with general 
international law. For treaties do not legally bind nor-contracting par- 
ties and ‘‘save in exceptional cases are binding only in virtue of their 
ratification.’ 1" 

The draft treaties of peace with the minor European Axis states purport 
to be legally binding after ratification by one party only. A peace treaty 
is valid even if imposed by force but it is, nevertheless, a treaty and needs, 
therefore, in order to be a treaty at all, signature and ratification by the 
vanquished as well as by the victor. But in Article LXXVIII of the Draft . 
Peace Treaty with Italy 1° we read that the treaty ‘‘shall be ratified by the 

15 Permanent Court of International Justice, Publications A/22, p. 17, A/B/46, pp. 
141, 143. 

16 The New York Times, June 20, 1946, p. 4. 

17 Permanent Court of International Justice, Publications A/23, p. 20. 

18 The New York Times, July 27, 1946, p. 9. Analogously Article XXXVII of the 
Hungarian, XXXVITI of the Rumanian, XXXVI of the Bulgarian, and XXXIV of the 
Finnish Draft Peace Treaties (the same, July 31, 1946, pp. 15, 18, 19 and 21), only with 
the difference that the first three treaties come into force immediately upon deposit of 
ratification by the U. K., the U. S. and the U. 8. S. R., the last upon deposit of ratifica- 
tion by the U. K. and the U. S. S. R. 
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Allied Powers. It shall be ratified also by Italy. It will come into force 
upon the deposit of ratification by France, the United Kingdom, the United 
States and the Union of Soviet Socialist Republics.’? What is in this case, 
by the way, the legal significance of ratification by Italy? e 

As we have seen, ‘‘revolution’’ has no place in general international ia: 
for the reason that such so-called revolutionary change is not illegal under 
the international law, at any moment in force, in view of the norm of ef- 
fectiveness. But the examples of the creation of treaty norms already dis- 
cussed, not in conformity with general international law, are in a very 
different category. For here this creation is illegal under general inter- 
national law. And it cannot be said that here everything depends on ef- 
fectiveness. As Verdross? correctly states, ‘‘the principle of effectiveness 
can create new law only within the framework of international law; for 
a boundless recognition of the principle of effectiveness would legalize any 
illegality and-thus abolish international law itself.’’ 

Such illegal creation of treaty law will need a healing of the ill | 
in order to become valid international law, as by general recognition. 
it may be rejected as illegal in a procedure and by an organ of internationa. 
law.. Indeed Article 2, paragraph 6, is, as Kelsen % asserts, ‘‘ problemati- 
cal.” Kelsen says that an arbitration tribunal ad hoc, established between 
a mémber and a non-member State, may possibly not consider the non- 
member State as bound by the Charter, But there is more to the problem 
than this. Even the International Court of Justice at Tke Hague, al- 
though, under Article 3 of the Charter, it is a ‘‘principal organ’’ of the 
UN, may not only possibly, but will be bound to, decide that a non-member ` 
is not legally bound by the Charter, or that Italy is not legally bound by 
an Italian Peace Treaty not ratified by her. For this Court, under Article 
38 of its Statute, is bound to apply general customary international law, 
under which these treaty norms are not legally binding, and can. apply 
international conventions oniy if they ‘‘establish rules a recognized 
by the contesting parties.” 

The problems of ‘‘revolutionary’’ and illegal creation of norms of inter- 
‘national law have hardly been considered as yet by the writers on that 
. subject. These problems call for further investigation. They are highly 
interesting theoretically and, therefore, highly important practically. For 
there is no practice without theory and in the relation between them it is 
theory which holds the commanding position; as the great Leonardo Da 
Vinci has put it: La teoria è il capitano, e la prattica sono i soldadi. 

Joser L. Kunz 


19 A. Verdross, Völkerrecht, Berlin, 1937, p. 126. 
20 Kelsen, work quoted, note 12, pp. 512-513. 
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TOWARD A WORLD CONFERENCE ON TRADE AND EMPLOYMENT 


Within the framework of the United Nations system there have recently 
been significant developments looking to the provision of broad economie 
bases of peace and the acceptance of international rules designed to under- 
gird an effective international trade organization. In the initiation of ef- 
fort toward these ends the United States has taken a leading part. The 
organization of the effort in its preliminary stages, the general nature of 
what has been proposed, and the relation of this effort to other undertakings 
for international cooperation seem to merit special attention. 

In December, 1945, the Secretary of State of the United States iade pub- 
lic certain American Proposals for Consideration by an International Con- 
ference on Trade and Employment, with the announcement that the pro- 
posals had the support of the Executive branch of the Government and had 
_ been submitted ic other Governments as a basis for discussion.. At the 
same time it was announced that the Government of the United Kingdom 
was in full agreement on all important points in the proposals, had accepted 
them as a basis for international discussion and, in common with the United 
States Government and in the light of views expressed by other countries, 
would use its best endeavors to bring such discussions to a successful con- 
clusion.” Negotiations for the purpose’ of developing concrete arrange- 
ments, it was explained, were to relate to tariffs and preferences, quantita- 
tive restrictions, subsidies, state trading, cartels and other types of trade 
barriers. At a press conference held on December 6, 1945, Mr. Clayton, 
then Assistant Secretary of State, indicated that the financial credit which 
was to be extended to Great Britain would enable that country to under- 
take, with the United States, a ‘‘full partnership in the enterprise of re- 
storing the world to a multilateral trading basis and getting it off the bi- 
lateral barter and quota system that developed to such a great degree 
between the two world wars... .’’® 

The enterprise soon came under the direction of the United Nations. On 
February 18, 1945, the Economie and Social Council of that organization 
approved a resolution calling for an International Conference on Trade 
and Employment, and constituted a Preparatory Committee of nineteen ` 
' countries which was to elaborate an agenda, including a draft convention 
for consideration by the Conference.* The first meeting of the Preparatory 

1 United States Devartment of State, Publication No. 2411 (Commercial Policy Series, 
No.‘79). A text of the proposals is found in the issue of the Department of. State 
Bulletin referred to in note 2, below, at pp. 918-929, and a brief. analysis of them in the 
same issue at pp. 914-918. Objectives of the proposals are explained in New Horizons 
for World Trade, Department of State Publication No. 2591 (Commercial Policy Series 
No. 90 

2 oe of State Bulletin, Dee. 9, 1945, p. 912. 

3 Same. 


+The nineteen countries included, in addition to those ‘which were represented at the 
meeting of the Preparatory Committee in London, the Soviet Union. 
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Committee was arranged for the Autumn cf 1946, and it was understood 
that the meeting would be exploratory in nature. Before it tock place, the 
United States published, on September 20, 1946, the Suggested Charter for 
an International Trade Organization,’ which was an elaboration of the pre- 
viously published Proposals * and had been prepared by a technical. staff 
within the United States Government. Separate chapters of the Suggested 
Charter (as to which it was made clear that the provisions were designed to ` 
provide a basis for discussion and not a document expressing the fixed or 
final views of the Governnient issuing it) related to Purposes, Membership, 
Employment Provisions, General Commercial Policy, Restrictive Business 
Practices, Intergovernmental Commodity Arrangements, and Organization. 

Pursuant to the resolution of the Economic and Social Council, repre- 
sentatives of eighteen of the countries which composed the Preparatory 
Committee for the International Conference on Trade and Employment met 
in London on October 15, 1946, and continued their sessions until late in 
November. . The Soviet Union did not participate, but the eighteen coun- 
tries which did take part represented three-fourths of the international 
trade of the world? The meeting was to be a preliminary one, and in the 
discussions the Governments taking part were not formally committed. “In 
welcoming the delegates, Sir Stafford Cripps, President of the Board of 
-. Trade of Great Britain, told them that his country was, following the lead 
given by-the Atlantic Charter and the mutual-aid agreement between the 
United Kingdom and the United States, ‘‘putting forward to the world 
through this meeting a new conception of national responsibility in eco- 
nomic matters.’’® At the outset of the discussions the chairman of the 
American delegation, after explaining that the draft charter was not the 
product of pure altruism (the principles which it embodied being. conceived 
. to bein the interest of the United States), went on to observe that 


If the trade of the world were to be governed by rules the opposite 

` of those contained in the Suggested Charter, the United States would 
deeply regret it, but it could adapt itself to the resulting situation; its 

_ economy would survive the strain. But other nations, in this respect, 


8 Department of State Publication No. 2598 (Commercial Policy Series No. 93). 
‘6 Note 1, above. 

1 The New York Times, Dec. 1, 1946, Sec. E, p. 4. The countries represented were' 
Australia, Belgium, Brazil, Czechoslovakia, Luxemburg, Canada, Chile, China, Cuba, 
France, India, Lébanon, The Netherlands, New Zealand, Norway, Union of South Africa, 
the United Kingdom, and the United States. 

8 The New York Times, Oct. 16, 1946, p. 12. The seat also included in his remarks 
the following comments: ‘‘ Hitherto it has been considered sufficient if each nation regu- 

_lated its conduct in these matters in accordance with the bilateral treaties it has entered 
into. It was no one else’s concern as to what those treaties contained or how they 
would affect others, and beyond that it was accepted that each country could do as it 
liked with its own market. 

‘It was that accepted“ attitude to international trade which led us into the disastrous 
chaos of the interwar years.’? 
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are less fortunately endowed than are we. For us, the strangulation of 
trade would necessitate a difficult readjustment. For others, it would 
spell eatastrophe.® 


The meeting provided danartanty for criticisms of what the United 
. States had proposed. These criticisms are reported to have stressed, inter 
alia, that trade restrictions had received great emphasis as compared with 
expansion of employment and full development of home resources,” and 
that little attention had been given to the problems of industrially back- 
` ward or war-weakened countries.‘ At the final plenary session a spokes- 
man for the World Federation of Trade Unions, atténding as an observer, 
criticized countries which he did not name because of their supposed defi- 
cient and negative economic policies”? In the main, however, there ap- 
pears to have been remarkable harmony and a spirit of coöperation. At 
the conclusion of the conference complete agreement was reported. to have 
been reached on clauses of the charter relating to admission of states to the 
proposed organization, the prevention of unemployment and its conse- 
‘quences, the economic development of backward areas, most-favored-nation 
treatment, tariffs and preferences, quantitative restrictions and exchange 
controls, subsidies, state trading, émergency provisions, restrictive business. 
practices, and commodity agreements. Important parts of. the United 
States proposals still to be agreed upon were reported tc be those relating 
to the treatment of countries with complete state trade monopclies, and rela- 
tions with non-members (these matters, in the absence of representatives of 
the Soviet Union, having apparently been left out of the discussion). The 
statement of purposes, part of the provisions concerning organization, and 
some technical matters such as those relating to countervailing duties, cus- 
toms procedure, and valuation practices, were referred by the full confer- 
ence to an interim drafting committee for further work. : The chairman 
of the American delegation could say that, ‘‘We have come, almost all of us, 
to an identity of views,” ™ and the President of the Board of Trade in Great 


9 Remarks of Clair Wilcox, as i aes in Department of State Bulletin, Oct. 27, 
- 1946, pp. 759-760. 

10 The New York Times, Oct. 17, 1946, p. 4. In an address before the’ American 
Chamber of Commerce in London while the conference was going on, the British Par- 
liamentary Secretary of the Ministry of Fuel and Fower drew attention to the fact that, 
in the original proposals of the United States thirteen pages were giyen to trade policy 
and two paragraphs to employment (same, Oct. 24, 1946, p. 6). It was later reported 
that there had been agreement on the subject of employment (same, Oct. 51, p. 9, Nov. 
12, p. 8). 

11 The New York Times, Oct. 18, 1946, p- 34; Nov. 27, 1946, p. 31. 

12 Same, Nov. 27, 1946, p. 8 (remarks of M. Duret). The same speaker is reported to 
have advocated that weaker countries be allowed to discriminate and apply trade restric- 
tions until they could compete. 

18 Same, Nov. 24, 1946, pp. 1, 5. It was estimated that there was agreement on ninety 
per cent of the text of the’ charter (Michael L. Heffman, in same, Dec. 1,.1946, p. 4E). 

14 Same, Nov. 27, 1946, p. 8. 
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Britain characterized the meeting of the preparatory committee as ‘‘most 
successful.” 15 April 8, 1947, was agreed upcn as the date for the next 
meeting, which is to’ be held in Geneva. 

While the experts were still in session at London the Acting Secretary 
of State of the United States issued, on November 9, formal notice of inten- 
tion to conduct trade-agreement negotiations with eighteen foreign states 
(the Soviet Union being included, in addition to all of those states which 
had been represented at the London meeting of the Preparatory Commit- 
tee), and made public a list of products that will be considered for the 
possible granting of tariff concessions by the United States in these negoti- 
ations.1° President Truman in a statement to the press referred to the 
projected negotiations as ‘‘central to the structure of international eco- 
nomic coöperation under the United Nations” and said that their success 
or failure would ‘‘largely determine whether the world will move towards 
a system of liberal irternational trade, free from arbitrary barriers, exces- 
sive tariffs, and discriminations’’ or would ‘‘pay the heavy costs of narrow 
economic nationalism.’’17 The outcome of the trade-agreement negoti- 
ations will have an important bearing upon plans for the holding of the 
World Conference on Trade and Employment in the latter part of 1947. 

The limitations of a brief comment preclude consideration of many tech- 
nical provisions of the Suggested Charter which invite attention, and until 
an authentie record is available of the London discussions an attempt at a 
comparative study of the views expressed by representatives of the partici- 
pating states would be premature. For specialists in international-law any 
comprehensive effort looking to the acceptance of international rules on a 
basis of multilateral agreement necessarily assumes significance in view of 
the notable absence of rules of customary international law which would 
prevent states from following policies of narrow economic nationalism.™* 
One of the more specific legal questions which arises is that of the effect of 
the proposed new multilateral undertaking upon existing bi-lateral commit- 
ments of the states which become members of the projected International 
Trade Organization. On this point provisions of the Suggested Charter 
envisage the review, by such states, of any prior commitments which they 
may have and which would prevent them from giving full effect to specified 
paragraphs in the basic plan; if necessary, the members would agree to ter- 

15 Same, Nov. 29, 1946, p. 5. 

16 Department of State Bulletin, Nov. 17, 1946, p. 907. For public notice of the De- 
partment of State pursuant to legislation concerning trade agreements, see 11 Federal 
Register 13447, The list of products, to be considered for the possible granting of tariff 
concessions by the United States under the broadened authority given in the Act ap- 
proved July 5, 1945 (59 Statutes 411), is printed in Deparment of State Publication No. 
2672 (Commercial Policy Series No. 96). 

17 Department of State Bulletin, Nov. 17, 1946, p. 909. 

18 See the stdtement of the Permanent Court of International Justice in its Publica- 
tions, Series A/B, No. 46, p. 162. 
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minate such obligations either by agreement of the parties or in accordance 
with the terms of the instruments.!®? The article relating to the interpreta- . 
tion and settlement of legal questions includes a plan for referring to the 
International Court of Justice (at the request of a party to the dispute) 
any ‘‘justiciable issue’’ arising out of a ruling of the Conference (to consist 
of representatives of the members of the organization) on certain parts of 
the Charter.2° A ‘‘justiciable issue’’ arising out of any other ruling of the 
Conference may (under the draft Charter), if the Conference consents, be 
submitted to the Court by any party to the dispute. It is proposed that 
the Organization ba permitted, with the authorization of the General As- 
sembly of the United Nations, to refer any dispute concerning the inter- 
pretation of the trade Charter to the International Court of Justice, with a 
request for an advisory opinion thereon. 

Of interest from the point of view of general international organization 
are many features of the basic plan which the United States presented, such 
as those concerning voting, denial of benefits to non-member states, and the 
integration of the work of the proposed machinery with that of various 
other international agencies (such as the International Monetary Fund, the 
Food and Agriculture Organization, and the International Labor Organiza- 
tion) which have functions relating in some way to those which the inter- 
national trade organization would undertake. For the great body of the 
citizenry of the participating countries the realization of higher living 
standards and of a resultant climate conducive to the preservation of peace 
in the world will doubtless be the ultimate ends in terms of which the cur- 
rent movement will be judged. Of the foreign economic policy of the 
United States in which the plan for an international trade organization now 
holds a very central place, the Under Secretary for Economic Affairs has 

' recently said that ‘‘. . . abandonment of the program is unthinkable be- 
cause it would be a step backward with serious consequences for the peace 
of the world.’’ # 


` 


Rosert R. WILSON 


18 Art. 31. By the final paragraph of this article ‘the members would accept this rule 
as to any international obligations they may have which would prevent them from giving 
full effect to the following paragraphs of the charter: 

1. No Member shall seek exclusive or preferential advantages for its trade in the 
territory of any non-Member which would result, directly or indirectly, in discrimi- 
nation in that territory against the trade of any other Member. 

2. No Member shall be a party to any agreement or other arrangement with any 
non-Member under which such non-Member shall be contractually entitled to any of 
the benefits under this Charter. 

20 Art. 76. The parts of the Charter referred to in this connection are subparagraphs 
(e), (d), (e) and (k) of Article 32 (the general exceptions article in Chapter IV) and 
paragraph 2 of Article 49 (on exceptions to provisions relating to intergovernmental 
commodity agreements). 

21 Address of Mr. Clayton before the National Foreign Trade Convention, Nov. 13, 
1946: Department of State Bulletin, November 24, 1946, p. 958.. 
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DEATH OF DR. LEO S. ROWE 


Dr. Leo S. Rowe, Director Genaral of the Pan-American Union, was in- 
stantly killed by an automobile on the evening of December 5, 1946, while 
crossing the street on his way to a reception at the Bolivian Embassy. Dr. 
Rowe was a founder of the Amerizan Society of International Law in 1906 
and of its Journal in 1907. Both had been initiated at the 11th annual 
meeting of the Lake Mohonk Conference on International Arbitration held 
in the Spring of 1905, and as a member of the organizing committee ap- 
pointed by the Conference Dr. Rowe participated in drafting the original 
Constitution of the Society which, with some amendments, remained in 
force until redrafted in 1940, Dr. Rowe was a member of the first Execu- 
tive Council, which held its first meeting in January 1906; from this time 
onward he was an active and entausiastic member of the ‘Sodery: haying 
been elected a Vice President in 1930. 

Dr. Rowe was Chief of the Latin American Division of the Department 
of State when he was elected Director General of the Pan-American Union 
in 1920, the position which he held irom that time to the time of his death. 
He occupied numerous governmental posts in connection with Latin Ameri- 
can affairs and attended every Pan-American conference for the last quar- 
ter of a century as a delegate of the United States or as Director General’ 
of the Pan-American Union. Many of the American Republies conferred 
upon him the highest awards and decorations et their disposal. 

At his request his body was cremated and the ashes placed in the Pan- 
American Union over which he presided for so many years. An appro- 
priate meeting in his memory was held immediately after his death by the 
Governing Board of the Pan-American Union. 

On February 5 a commemorative program in homage to Dr. Rowe was. 
held in the Hall of the Americas in the presence of the Diplomatie Corps 
and high ranking officials of the United States. The principal address on 
behalf of the Governing Board was delivered by the Chairman, Dr. Antonio 
Rocha, Special Ambassador of Colombia to the Pan-American Union. The 
Rev. Edmund A. Walsh, S.J., Vice President of Georgetown University, 
a friend and associate of many years, also spoke, at the special request of 
Dr. Rowe. Brief remarks by other members of the Governing Board con- 
cluded the program. 

L. H. WooLsSEY 


CURRENT NOTES 


ANNUAL MEETING OF THE SOCIETY 


_ The Annual Meeting of the American Society of International Law for 

1947 will be held in Washington on April 24, 25, and 26. The general 
theme of the discussions will be the possible contributions of the United 
States to the development of international law and organization in the post- 
war world. For the convenience cf members attending from a distance, it 
has been decided to hold the banquet on Thursday evening, April 24, in- 
stead of, as heretofore, on the Saturday following. 

It is confidently hoped that competent persons representative of the Gov- 
ernment of‘the United States, as well as of the United Nations, will be 
among the speakers. On Saturday evening, April 26, it is probable that a 
War Department film of the evidence at the Nuremberg trial will be shown 
at the National Archives, for members and their friends mae desire to 
attend. 

EDWARD DUMBAULD 
Chairman, Committee on Annual Meeting 


REGIONAL MEETINGS OF SOCIETY MEMBERS 


As a result of a proposal made by the President of the Society, Professor 
Charles Cheney Hyde, and a unanimous vote of the Executive Council 
taken on May 25, 1946,* a postal questionnaire was submitted io all mem- 
bers in July carrying the following questions: 


(1) How can the Government of the United States best uphold the cause 
(of international law? 

(2) How can the American Society of International Law best arouse 
public interest in, and respect for, international law? 

(3) Do you feel that regional meetings of Members (e.g., in Boston, 
New York, Chicago, San Francisco) could profitably be held in Oc- 
tober or November to discuss these and other questions in prepara-_ 
tion for the next Annual Meeting? 


A report on the results of this consultation follows. 


Sunmary and Analysis of Replies to Questionnaire 


About one hundred and fifty replies were received to the questionnaire; 
according to those acquainted with such surveys this is an unusually high 
percentage return; it certainly provides an adequate sample for the pur- 
poses of the inquiry. The original replies are being preserved for further 
examination if desirable. 7 


* Proceedings, 194€, p. 165. 
: 138 
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I 


The recommendations most frequently made in reply to Question 1, con- 
cerning possible action by the United States to advance the cause of inter- 
- national law, related to (1) the International Court of Justice, and (2) the 
United Nations, the number of recommendations under the former heading 
being the most numerous of all. It was urged that the United States sup- 
port the ICJ in various ways; and most of the recommendations included 
acceptance of the obligatory jurisdiction of the Court (Article 36), in two 
or three cases ‘‘without reservations.’? Under the seeond heading the 
United States was urged to support the United Nations and take a leading 
part in all its activities. About one-half as many members urged either 
(3) codification of international law, (4) obedience to international law by 
the United States, or (5) development of arrangements for sanctions and 
enforcement. The suggestions for codification were often tied up with the 
work of the UN as was the advocacy of enforcement. Finally a number of 
other items appeared in the following order of frequency: 


(6) publie education concerning international law, 

(7) similar education of the Department of State and Foreign Service, 
(8) maintenance of armed strength [sometimes tied up with Item (5)], 
(9) elimination of the veto in the-UN [connected with Item (2)], and 
(10) publicity concerning international relations. 


Only one or two members argued in favor of world government. 

There was of course a good deal of overlapping on these points and a 
number of members argued in favor of both Items (1) and (2). 

Certain curiosities appeared, as in the case of the member who said that 
the United States was doing all right at present and merely had to carry 
on its present policy. Another argued that perfecting the procedure for 
the settlement of claims would do more than anything else to convince the 
individual of the value of international law. Punishment of individuals 
for wrongs against the international community appeared among the recom- 
mendations and also advocacy of refusal on the part of the United States 
to deal with any country which did not give international law preference 
over national law in cases of conflict. 


It 
The outstanding suggestions made in reply to Question 2 were less nu- 
merous than those made in reply to Question 1. By far the most numerous 
recommendation, and one which appeared agzin and again and in all sorts 
of combinations, was that for (1) publie education (both youth and adults) 


concerning international law, its nature and potential services, but also its 
shortcomings and the need for improvement. All forms of education were 
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mentioned, with particular reference to the establishment of a popular . 
magazine or the publication of pamphlets, press releases, radio broadeasts, 
lectures, and so on. It was clear that a very great proportion of the mem- 
bers of the Society who replied were convinced of the importance of this 
point. 

After this the suggestions were so varied and sometimes vague that they 
can hardly be summarized. There was some advocacy of (2) regional: 
meetings and regional chapters of the Society as there was some mention 
of (3) increase of membership. Finally there was considerable advocacy 
[although nowhere nearly as extensive as under Item (1)] of 


(4) increasing the graduate study of international law, . 
(5) ‘‘educating the practicing lawyer” concerning international law (!). 


One member was kind enough to say that ‘‘the Society and its officers and- 
members are doing about all that can practically be done.’” 


MI 


A very large majority replied in the affirmative to the question of 
whether regional meetings of members of the Society should be held to dis- 
cuss these problems. 


Three Regional Meetings Held 


Following the consultation related above, regional meetings of members 
of the Society were held in New York on November 9, in Chicago on No- 
vember 30, and in San Francisco on December 14, organized by Professor 
Philip ©. Jessup, Professor Quincy Wright, and Professor J gopi Walter 
Bingham, respectively. 

Some eighty members and guests attended a meeting held at the Men’s 
Faculty Club at Columbia University, New York, consisting of a luncheon 
and discussion. Professor Eagleton presided in the absence of Professor 
Jessup, who was ill. President Hyde spoke on the need for developing the 
membership and activity of the Society: Vice President Finch spoke of 
the need for spreading an understanding of international law among the 
general public, in order to enable citizens of the United States to support 
their government in formulating and carrying out sound publie policies. 
The Secretary and Managing Editor provided detailed information concern- 
ing current developments in the membership of the Society, which was 
growing, and the JOURNAL, also growing in circulation and interest. Short 
statements on the relations between the Society and certain special groups 
were made by John P. Humphrey, Chief of the Division of Human Rights 
in the Secretariat of the United Nations, John Maktos, of the Department of 
State, Willard C. Cowles, Chairman of the Section of Comparative and In- 
ternational Law of the American Bar Association, Professor John B. Whit- 
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ton of Princeton, and Vice President Arthur K. Kuhn. Mr. Thomas W. 
Huntington spoke on tke activities of the Committee on Public Relations 
of the Society, of which he is Chairman. There was extended and active 
discussion from the floor concerning co5peration with the United Nations, 
the United States Government, the Bar, and educational institutions, and 
a motion presented by Judge William H. Wadhams, and seconded: by Louis 
B. Wehle, was adopted recommending the creation of a committee to assist 
the United Nations in any useful manner. The meeting adjourned shortly 
after 5 P.M. although active discussion still continued. 

Some fifty members attended the meeting at the University of Chicago, 
which was held both morning and afternoon of November 30. Professor 
Wright presided and a vigorous discussion of the questions propounded by 
President Hyde ensued. A Committee on Resolutions presented a report 
_ and the following resolutions were adopzed after some modifications : 


1. The Conference recommends tkat the Society emphasize in its an- 
nual programs and in its JOURNAL the progressive Gevelopment of in- 
ternational law, its relation to problems of organization and polities, 
and its adaptation to changing conditions. 

2. The Conference recommends that the Society study the circum- 
stances under which the individual can be assured of access to inter- 
national tribunals for the protection of his person anc property and for 
the remedying of injuries caused by violation of international law and 
treaties. 

3. The Conference recommends that the Society undertake the study 
of the dévelopment and clarification of international criminal law and 
the formulation of an international eriminal code. 

4, The Conference recommends that the Society study the extent to 
which international questions should be treated by national courts in’ 
this and other countries as judicial rather than as political questions. 

5. The Conference recommends that the Society ssudy methods for 
stimulating the writing and syndicating of articles for newspapers and 
other periodicals, written in popular language, with a view to promot- 
ing knowledge of and respect for international law and anderen 
of its application: to eurrent problems. 

6. The Conference urges the Society to recommend that law schools 
give more consideration to the study of international law with the 
expectation of the ultimate inclusion of international law in bar 
examinations. 

7. The Conference commends the AA Society of International 
Law for its support of the publication program of the U. S. Depart- 
ment of State and urges the Society to continue its support and recom- 
mendation for expansion of this program. 

. 8. The Conference recommends that members of the Society coöperate 
with local bar associations in the establishment of committees to study 
the principles of international law, as involved in current problems. 

9. The Conference recommends that the Society should continue and 
extend regional conferences as a means of populárizing the study of 
international law. 3 
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A tenth resoluticn, offered by Professor Pfankuchen, was adopted by a 
vote of 9 to 6 as follows: 


. The Conference urges the Society occasionally to hold its annual 
meeting outside Washington in conjunction with cne of the regional 
meetings. 

Professor Pfankuchen thought this might stimulate interest and membership 
in various sections of the country. Others pointed out the importance of 
retaining the active interest of State Department officials and members of 
the diplomatic corps in Washington. The influence which the Society has 
had upon the departments in Washington would be less if meatings were 
not held there annually. Furthermore, the membership in Washington 
and New York is much the largest. Consequently, East Coast meetings 
would be better attended. On the other hand, it was pointed out, this con- 
dition might change if meetings were occasionally held elsewhere. 

Some thirty persons attended the meeting at San Francisco, at which 
Dean Edwin D. Dickinson of the University of California presided. A 
lively discussion cccurred at both morning and afternoon sessions, on all 
of the problems raised in the questionnaire, the development of inter- 
mational organization, possible improvements in the JOURNAL, relations with 
other organizations interested in the social sciences, coöperation with the 
Department of State (with particular reference to its publications, in 
which the Society has taken such an interest in the past).* At the after- 
noon session Professor Charles Fairman of Stanford presented additional 
questions for consideration involving relations with the United Nations and . 
with foreign scholars in international law. 

In conclusion, tke following resolutions, presented by Professor Malbone 
W. Graham of Los Angeles, were adopted without opposition: 

Resolutions: 

I. Resolution affirming the value of regional meetings. 

Resolved that, in keeping with the general object of the American 
Society of International Law ‘‘to foster the study of international 
law and to promote the establishment and maintenance of inter- 
national relations on the basis of law and justice,” 

The first Pacific Coast Regional Conferences of Members of the 
Society, believing that its sessions have furthered that objective, 

1) Welcomes the initiative of President Hyde in convoking regional 

meetings of the Society ; 

2) Expresses the hope that the holding of annual or more frequent 

regional meetings will become a permanent policy; 
and to that end 


* Attention should be called to arrangements recently made for distribution of De- 
partment of State documents from six Area Distribution Centers in Boston, New York, 
Chicago, New Orleans, Denver, and San Francisco; further information may be had on 
this service from the Director of the Office of Publie Affairs, Department of State.—Ed: 
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1) Proposes that regional meetings be given a recognized position 

in the Constitution of the Society ; and 

2) Invites the Executive Council, in accordance with Article IX, 

par. 1, of the Constitution, to propose an appropriate enabling 
amendment to Article VII, par. 1, of the Constitution, at the 
` next regular Annual Meeting of tke Society. 
II. Resolution concerning acts of regional meetings. 

Resolved that, (1) with a view to maintaining the organic unity of 
the Society while allowing maximum leeway for local delibera- 
tions, acts of regional meetings, including resolutions, be re- 
garded, pending such Constitutional amendments as are envisaged 
by the preceding resolution, as having a recommendatory charac- 
ter only. 

III. Resolution regarding local Committees. 

Resolved that, pending the Constitutional changes envisaged in 
Resolutions I and II, this conference approve the designation of 
a Continuation. Committee and the definition of the area it is to 
serve. 

Pirman B. POTTER 
Secretary of the Society 


LIMA CONFERENCE OF INTER-AMERICAN BAR ASSOCIATION 


A large number of lawyers are making arrangements to attend the Fifth 
Conference of the Inter-American Bar Association which will be held at 
Lima, Peru, on Nov. 25—Dee. 8, 1947. The lawyers will represent associa- 
tions from nearly all of the countries of this hemisphere. : 

Important problems will be considered by the score or more of Commit- 
tees or Sections which will hold meetings during the Conference. An ex- 
amination of the fields assigned to the various Committzes will indicate 
the importance of the meeting. _ These are included below. . 


Committee I: Immigration, Nationality and Naturalization; Com- 
mittee II: Taxation; Committee III: Administrative Law and Proce- 
dure; Committee IV (A): Commercial Treaties; Committee IV (B): 
Customs Laws; Committee V: National Centers of Legal Documenta- 
tion and Bibliographical Indices of Law Materials; Committee VI: 
Comparative Constitutional Law; Committee VII: Communications, 
ete.; Committee VIII: Industrial, Economiz, and Sozial Legislation ; 
Committee IX : Penal Law and Procedure; Committee X: Territorial 

- Waters and Ocean Fisheries; Committee XI: Maritime Law (Ad- 
miralty) ; Committee XII: Activities of Lawyers’ Associations; Com- 
mittee XIII: Intellectual and Industrial Property; Committee XIV: 
Legal Edueation; Committee XV (A): Law of Trusts and Trustees; 
Committee XV (B): Uniformity or Coérdination of Legislation Rela- 
tive to Civil Status of Persons; Committee XV (C): Uniformity of 
Law of Civil and Commercial Obligations and Contracts; Committee 
XV (D): International Cartels; Committee XVI: Municipal Law; 
Committee XVII: Postwar Juridical Problems. 


CURRENT NOTES 139 


The American Society of International Law will be represented by a 
number of delegates and papers will be presented by several of ‘ts members. 


Writam Roy Vallance 
Chairman, Committee on Codperation with other Societies 


CAMBRIDGE CONFERENCE OF THE INTERNATIONAL LAW ASSOCIATION 


The 41st Conference of the International Law Association met at Cam- 
bridge, England, from August 19 to 24, 1946. In the ancient university 
town, untouched by bombs, about 300 delegates from. 12 countries met to 
discuss the following agenda: 


I. The United Nations Charter: ‘ 
(a) The present structure and the direction of desirable changes. 
(b) The effect of the Charter on the development of international 
law, with special reference to the status of neutrality and the 
Hague and Geneva Conventions. 
(c) Methods of curbing the aggressive spirit. 
II. Divorce jurisdiction and the mutual recognition of decrees. 
III. (a) Uniform international legislation in the field of commerce. 
(b) Conflict of laws concerning the formation of contracts. 
IV. Trade marks. 
V. Constitution and administration of the Assoziation. 


Resolutions dealt with curbing the aggressive spirit, with the preserva- 

_ tion of permanent peace, with international trusteeships and with codpera- 

tion with UNESCO. To the United Nations the Conference sent a resolu- 
tion reading : 


That the International Law Association expresses its satisfaction 
that the Charter of the United Nations envisag2s ‘the progressive de- 
velopment of international law and its codification,’ and voices its firm 
hope that prompt attention will be given to the means and methods by 
which such development and codification may be undertaken and pur- 
sued. To this end, the International Law Association stands in readi- 
ness to be of every possible assistance, and it hereby directs its Council 
to maintain close contact with the Secretary-tteneral of the United 
Nations. 


The Conference urged the full restoration of trade mark rights effected 
by World War II. It added a second resolution on trade marks reading: 


That a sub-committee of the Trade Marks Committee be appointed 
to consider and report on the proposals of the Dutch Group for a ‘Uni- 
form International Regulation of Trade Marks Law,’ and that the sub- 
committee consist of Robert Burrell, K. C. (Chairman), Professor 
Bodenhausen (Secretary), and Messrs. Braun, Culberzson, de Haan, 
Judge Hakulinen, Ehrenreich-Hansen, Rordam, and Plaisant, with 
power to codpt additional members. 


The Conference authorized the preparation of a draft International Con- 
vention on the Conflict of Laws concerning the formation oz contracts and 


t 
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also advanced the discussion of a draft convention Zor the mutual recog- 
nition of decrees of divorce and nullity. 

H. E. Mr. Trygve Lie, Secretary General of the United Nations, was 
elected and accepted the position of Honorary Vice President of the Asso- 
ciation. The Czechoslovek Branch invited the 1947 Conference to meet 
at Prague. The Executive Council later accepted this invitation. 

From the first day of the Conference the delegates r2vealed an affirmative 
desire for a revision of the Association’s Constitution and for an enlarged 
program of activity. This movement resulted in the appointment of the 
following committee on general policy, including the Constitution, which 
has already held two meetings and which will report at the Prague 
Conference: 


Lord PORTER 

Mr. Arthur JAFFE , 3 Paper Buildings (Basement South), 

Mr. W. Harvey MOORE Temple, London, E. C. 4, 

Mr. Judge BAGGE, Floragatan 2, Stockholm, 

Mr. N. V. BOEG, Niels Brocksg 4, Copenhagen, 

Hon. William S. CULBERTSON, Colorado Bldg., Washington 5, 
D. ©. 

M. Leopold DOR, 39 rue Scheffer, Paris 16°, 

Hon. A. L. GOODHART, University College, Oxford, 

Mr. J. P. GOVARE, 5 rue de Lasteyrie, Paris 16°, 

Dr. Max GUTZWILLER, Praz des Riaux 7, Zürich, 

Dr. A. E. JANSSEN, rue de la Loi 85, Bruxelles, 

Dr. JANSMA, Weteringschans, Amsterdam, 

Mr. Henri LE CLERCQ, 1 Place de 1’Industrie, Bruxelles, 

Hon. J. A. VAN HAMEL, Baarn. 


k 


WiLam S. CULBERTSON, 
Member, Executive Counci, intornaaal Law Associction, 
President, American Branch. 


DOCUMENTS OF THE UNITED NATIONS 


The documents issued by the United Nations can be divided in two ways, 
according to form and according to content; in each case they fall into two 
general categories. There are those that are mimeographed and those that 
are printed. There are also those which report the proc2edings of meetings 
and those which were submitted for consideration by those meetings. 

The large bulk of UN documents at the present time are mimeographed. 
These are not, in general, available to the public, though persons needing 
them in limited numbers and for special purposes may sometimes secure 
them by writing to the Documents Division of the UN. They are also avail- 
able for use in the United Nations Reference Centre at Lake Success and in 
a certain number of other libraries throughout the country to which they 
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have been distributed either through the courtesy of the United States dele- 
gation to the United Nations or by she UN itself. The libraries in the first 
group were selected by the American Library Association with two consid- 
erations in mind, geographic distribution and density of population. 

Some of the material which appears first in mimeographed form is later 
printed and made available to the general public. For these printed docu- 
ments the sales. agent is the International Documents Services, Columbia 
University Press. All final documents are printed in the five official lan- 
guages; French, English, Russian, Chinese, and Spanish. For each of the 
main organs of the United Nations a basic symbol has been adopted, and 
also a distinctive color of paper on which all of its documentation appears. 
These are indicatad in the following list. 


A/ General Assembly white 
S/ Security Council ~ yellow 
E/ Economic and Social Council blue 
T Trusteeship Council . green 
AEC/ Atomie Energy Commission red 


Documents of tke International Court of Justic2 will be issued directly 
from The Hague and will have their own separate system. 

The verbatim report of each meeting of the main bodies of the UN ap- 
pears first in unedited form as a mimeographed procès-verbal. It bears the 
_ basie symbol of the organ in question, plus the document symbol ../P.V./.., 
denoting procés-verbal; plus the series number of the meeting. Thus 
A/P.V./58 is the verbatim record of the 58th plenary session of the As- 
sembly. P.V.’s are issued to the press within a few hours of the end of a 
meeting. Delegates are given 48 hours in which to edit their remarks in 
the P.V.’s. If their suggested changes seem to. the Secretariat to be purely 
editorial in nature they are accepted automatically. If, however, the 
changes seem to involve matters of substance-they are referred back to the 
organ before which the remarks were made. This organ then decides 
whether or not the changes will be allowed. 

It is planned that the edited verbatim speeches will all subsequently be 
printed as part of the Official Record of the organ in question. In the case 
of speeches originally given in another language the mimeographed P.V. 
contains only the record of the oral interpretation made at the meeting. 
The Official Record, on the other hand, contains a careful translation of the 
original speech. The Official Record, however, is still rather slow in ap- 
pearing. The Official Record accounts of certain of the meetings of the 
Security Council, the Economic and Social Council, and the Atomic Energy 
Commission have been published, but as late as January 1, 1947, the Of- 
ficial Record account of the Assembly session held in London in‘January, 
1946, had not yet appeared. 

The proceedings of subordinate bodies are usually not issued verbatim 
but in the form of brief summaries. They are also to be published later in 
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the Official Record. As of January 1, 1947, the UN had issued the Official 
Record of only one committee, the General Assembly Committee on the 
League of Nations. This held two meetings a year ago. 

Since October 8, 1946, the UN has published a daily Journal of the 
United Nations which contains the program for the day, the agenda of the' 
meetings scheduled, and a list of documents issued on that day. During the 
Autumn session of the first Assembly it contained the unedited P.V.’s of 
plenary sessions held previously, and also unedited summary records of 
committee meetings. Hach of these was printed as a supplement with a 
separate system of page-numbering. Thus the suramary records of the suc- 
cessive meetings of Committee Six, the Legal Committee, are paged succes- 
sively, and without regard to the paging of the rest of the contents of the 
Journal. 

Before the Journal of the United Nations was inaugurated three sepa- - 
rate Journals were issued, one for the General Assembly, one for the Se- 
curity Council, and one for the Economie and Social Council. These 
appeared daily whenever the organ in question was in session. The sepa- 
rate Journals have been discontinued. 

As distinguished from the proceedings of meetings, UN documentation 
also includes the material submitted for the consideration of the meetings, 
proposed resolutions, amendments thereto, memoranda from the Secre- 
tariat, draft reports, and so on. All of these appear originally in mimeo- 
graphed form, in only two languages for the time being, namely English 
and French. It is the intention of the UN to print the more important of 
these documents as part of the Official Record of the organ which considers 
them. At the present time only a few have been printed. 

Any documents presented directly to one of the main organs of the UN 
bears merely the basic symbol followed by a number denoting its place in 
the general series of that organ. For example, A/127 is the one hundred 
and twenty-seventh document presented to the General Assembly as a 
whole. i 

All documents considered by a commission or a commitzee are mimeo- 
graphed or printed on paper of the color assigned to the parent organ. 
They bear, first of all, the basic symbol of the main organ under which the 
group in question works. This is followed by an additional symbol or 
- “component’’ indicating the commission or committee to which the docu- 
ment in question was presented. 

Around 200 different document series are already in existence. Aside 
from the general series of the five main organs, the more important series 
to date are those on the following list. Certain other important series have 
been issued under the Security Council and the Atomic Energy Commis- 
sion, but those are restricted and are made available only to the delegates 
themselves. 
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Documents of Groups Subordinate to the General Assembly . 


A/EUR/- General Committee 

A/G.1/- Political and Security Committee. - 

A/G.2/- Economic and Finance Committee 

A/C.3/- Social, Humanitarian and Cultural Committee 
A/GA/- Trusteeship Committee 


A/C.4/Sub.1/- 


Sub-Committee on Trusteeship Agreements of the 
Fourth Committee 


A/CA/Sub.2/- Sub-Committee dealing with Non-Self-Governing Terri- 
tories 

A/C.5/- Administrative and Budgetary Committee 

A/C.6/- Legal Committee 

A/C.1 and 6/- Joint First and Sixth Committee 

A/C.2 and 3/- Joint Second and Third Committee 

A/UN/- Committee on the League of Nations 

A/Site/- Permanent Headquarters Committee 

A/HQC/- Headquarters Commission 


Documents of Groups Subordinate to the Economic and Social Council 


E/2MP/- Economic and Employment Commission 

E/TRC/- Transport and Communications Coramission 

E/STAT/- Statistical Commission 

E/ER/- Commission on Human Rights 

E/HR/ST/- Commission on the Status of Women, formerly 
a Sub-Commission under the Human Rights 
Commission 

E/TSC/- Social Commission 

E/CS8.7/- Commission on Narcotic Drugs 

E/REF/- Special Committee on Refugees and Displaced 


E/NGO/- and E/CT.2/- 


Persons 
Committee on Arrangements for Consultation 
with Non-Governmental Organizations 


E/AC.14/- Committee of the Whole on the Report of the 
Temporary Sub-Committee on the Economie 
Reconstruction of Devastated Areas 

E/H/- International Health Conference 


As can be seen from the above list, the system of committee and commis- 


sim symbols in use during 1946 was far from uniform. Groups operating 
under the Econornie and Social Council were designated mostly by their 
initials or by other letter abbreviations. Some of the groups operating 
under the Assembly were designated by committee nurabers end some by 
letter symbols. 

At the present time a more consistent system of document symbols is 
being planned. Certain standard ‘‘components’’ will be adopted which 
will have the same meaning wherever used. For example, standing com- 
mittees of all main organs will be numbered, and will be designated,— 
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as are the six standing committees of the Assembly—by the component 
.. f/C1/.., .../C.2/.., ete. Commissions will likewise be numbered,—in 
the order of their establishment,—and designated by the component . 
... /CN.1/.., .../CN.2/.., and so on. Ad hoc committees will likewise be 
numbered in the order of their establishment and designated by .../AC 
../..3 Sub-Committees will be designated by the component .../SC../.., 
placed after the symbol of the committee to which they are subordinate. 
Similarly sub-commissions will be designated by the component .../SUB ` 
../.. placed after the symbol of the commission to which they are sub- 
ordinate. Documents of international conferences convened by the UN will 
be denoted by .../CONF/.. followed by a letter abbreviation of the sub- 
ject matter. f 
Other standard components include the following : 


kaJ EN fies Verbatim Record 
../S.B./.. Summary Record 

.../PC/... Preparatory Commission 

.../INF/.. Information Series 

.../Rev./.. Revision 

.../Add./.. Addendum 

.../Corr./.. Corrigendum 


In translating into words the symbols which a given document bears one 
should begin from the end and work backward. Thus A/C.1/SUB.3/4/ 
Rev.2/Corr./1 would be the first correction to the second revision of the 
fourth document of the series issued by the third sub-committee of the first 
committee of the Assembly. 

Though the UN has for its own use an elaborate and complete system of 
indexing documents, there is as yet-no plan by which this will be made 
available to the publie or to libraries. In order to study a particular sub- 
ject it is necessary first to know before what organs the subject was succes- 
sively brought for discussion. Such information is contained in the various 
articles published in the printed United Nations Weekly Bulletin, the first 
issue of which appeared on August 3, 1946. An unofficial, but more com- 
pact, source of such information is the monthly United Nations News pub- 
lished by the Woodrow Wilson Foundation, New York City. 

In the case of matters dealt with by the General Assembly the committee 
or rapporteur’s report, on which the Assembly acts, usually contains a 
fairly complete history of UN treatment of the subject. Document A/283 
contains the document numbers of all the rapporteurs’ reports which 
formed the basis of action taken by the 1946 Autumn session of the General 
Assembly, together with references to the Journal P.V.’s which record the 
discussions and votes in the plenary sessions. Similar information, together 
with a summary of the contents of resolutions, is also contained in the Janu- 
ary, 1947, issue of the unofficial United Nations News. 
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As of January 1, 1947, the documents dealing with the codification and 
development of international law were the following: 


A/19 A/C.6/54 
A/19/Corr.1 A/C.6/69 
A/98 »A/C.6/72 
A/122 A/C.6/81 
A/122/Add.1 - A/Q.6/83 
A/181 -  A/C.6/86 
A/222, A/C.6/94 
A/228 A/C.6/95 
A/231 A/C.6/108 
A/236 l A/C.6/114 
A/C.1/120 A/C.6/120 
A/BUR./50 


Discussion of the subject can be found in Supplement 6 of the following 
numbers of the Journal of the United Nations: 39, 41, 46, 47, 56, and 58. 
; BEATRICE Prryey LAMB 
Woodrow Wilson Foundation 7 


ZEITSCHRIFT FUR OFFENTLICHES RECHT REAPPEARS 


It is gratifying to welcome the new series of the Austrian magazine for 
public law (Österreichische Zeitschrift fiir öffentliches Recht), under the 
editorship of L, Adamovich, R. Késtler, and Professor Verdross (Springer 
Verlag, Vienna), and to find so many old friends among the xontributors 
to the first issue. Although many of these scholars have seattered to other 
countries they nevertheless find a unifying allegiazice in their old periodical. 
So far as one can judge, the highest standards of scholarship are main- 
tained. We wish the.infant an outstanding success, particularly as a mark 
of revival of their mother country. 

E. B. 


-THE MIDDLE EAST JOURNAL 


The appearance, in Washington, of a new Middle East Journal will be 
of interest to all students of international law and relations. The new 
quarterly will be edited by Harvey P. Hall and Harold W. Glidden, and be 
pubished at the address of the School of Advanced International Studes. 
It will contain articles, records of factual developments, reviews of books, 
and documentation, relating to a region in which the United States has be- 
come almost as much interested recently as in Europe itself. 

P.B. P. 
GENOCIDE AS A CRIME UNDER INTERNATIONAL LAW 

The practices of the National Socialist Government in Germany resulting 
in destruction of entire human groups gave impetus to a reconsideration 
of certain principles of international law. The.question arose whether sov- 
ereignty goes so far that a government can destroy with impunity its own 
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. citizens and whether such acts of destruction are domestic affairs or matters 
of international concern. Practically speaking, should the moral right of 
humanitarian intervention be converted into a right under international 
law?*? If the destruction of human groups is a problem of international 
concern, then suck acts should bə treated as crimes urder the law of na- 
tions, like piracy, and every state should be able to take jurisdiction over 
such acts irrespective of the rationality of the offender and of the place 
where the crime was committed. 

In line with this thought the present writer submitted a proposal to the 
International Conference for Unification of Criminal Law held in Madrid 
in 1983 to declare the destruction of racial, religious or social collectivities 
a crime under the law of nations (delictum iuris genttum) ? 

There was envisaged the creation of two new international crimes: the 
erime of barbarity, consisting in the extermination of racial, religious or 
social collectivities, and the crime of vandalism, consisting in the destruc- 
tion of cultural and artistie works of these groups. The intention was to 
declare these crimes punishable by any country in which the culprit might 
be caught, regardless of the criminal’s nationality or the place where the 
crime was committed. This proposal was not accepted. Much later, on 
November 22, 1946, during the discussion on genocide in the United Nations 
General Assemby, Sir Hartley Shawcross, United Kingcom Attorney Gen- 


1 Although some humanitarian intervention stigmatized religious persecutions by the 
use of not-quite-legal terms, it has always been felt that such interventions are based 
essentially on considerations of international morality. Compare in this respect com- 
munication from Secretary of State Hay to Mr. Wilson, United States Minister to Rou- 
mania, on July 17, 1902, in connection with the persecution of the Roumanian Jews: 
‘This government cannot be a tacit party to such an international wrong’? (Moore, 
Digest, Vol. VI, p. 364), bué also instructions from Mr. Lansing to Ambassador Mcrgen- 
thau to use his good offices for the ‘‘amelioration of conditions of the Armenians, in- 
forming Turkish Government that this persecution is destroying tha feeling of good will 
which the people of the United States have always held toward Turkey’? (Foreign Rela- - 
tions, 1915, Supplement, p. 988). 

2 See Raphael Lemkin, Le terrorisme, in Actes de la Ve Conférence Internationale pour 
WUnification du Droit pénal, Paris,‘Pedcne, 1935, and in particular by the same author 
the supplement to the above report entitled Les Actes Créant un danger Général (inter- . 
étatique) considérés comme délits de Groit des gens: Paris, Pedone, 1983. 

8 The formulation ran as follows: f 

Whosoever, out of hatred towards a racial, religious or social collectivty, or with 
a view to the extermination thereof, undertakes a punishable action against the life, 
bodily integrity, likerty, dignity or economie existence of a person belonging to such 
a collectivity, is liable, for the crime of barbarity, to a penalty of . . . unless his 
deed falls within a more severe provision of the given code. 

Whosoever, either out of hatred towards a racial, religious or social collectivity, 
or with a view to the extermination thereof, destroys its cultural or artistic works, 
will be liable for the crime of vandalism, to a penalty of .. .. unless his deed falls 
within a more severe provison of the given code. 

The above crimes will be prosecuted and punished irrespective of the place where 


the crime was committed and of the nationality of the offencer, according to the 
law of the country where the offender was apprehended. 
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eral and delegate declared that the failure of this proposal made it impos- 
sible to punish some of the serious Nazi erimes.* 

It was only in 1945 that the German war criminals were indicted, among 
other things, on the charge of genocide, meaning the extermination of racial, 
national or religious groups, especially the Jews, Poles, Gypsies, and others. 
The term and concept of genocide had been developed by this writer in his 
work Amis Rule in Occupied Hurope.® The word genocide is a hybrid con- 
sisting of the Greek genos meaning race, nation or tribe; and the Latin 
suffix cide meaning killing. The realities of European life in the years 
1933-45 called for the creation of such a term and for the formulation of 
a legal concept of destruction of human groups. The Nazis had embarked 
upon a gigantic plan to change permanently the population balance in occu- 
pied Hurope in their favor. They intended to wipe out entirely the 
national-biological power of the neighbors of Germany so that Germany 
might win a permanent victory, whether directly through military subju- 
gation or indirectly through such a biological destruction that even in the 
case of Germany’s defeat the neighbors would be so weakened that Ger- 
many would be akle to recover her strength in later years. 

The crime of genocide involves a wide range of actions, including not only 
the deprivation of life but also the prevention of life (aķortions, steriliza- 
tions) and also devices considerably endangering life and health (artificial 
infections, working to death in special camps, deliberate separation of fami- 
lies for depopulation purposes and so forth). All these actions are sub- 
ordinated to the criminal intent to destroy or to cripple permanently a 
human group. The acts are directed against groups, as such, and indi- 
viduals are selected for destruction only because they belong to these 
groups. In view of such a phenomenon the terms previously used to de- 
scribe an attack upon nationhood were not adequate. Mass murder or ex- 
termination wouldn’t apply in the ease of sterilization because the victims 
of sterilizations were not murdered, rather a people was killed through de- 
layed action by stopping propagation. Moreover mass murder does not 
convey the specific losses to civilization in the form of the cultural contribu- 
tions which can be made only by groups of people united through national, 
racial or eultural characteristics. 

The evidence produced at the Nuremberg trial gave full support to the 
concept of genocide. However, the International Military Tribunal gave 

4 Journal of the United Nations, No. 41, 1946, page 52. 

8 Washington: Carnegie Endowment for International Peace; 1944. 

6 See especially statements by Sir Hartley Shawcross and Sir David Maxwell Fyfe for 
the British prosecution, and Champetier de Ribes and Dubost for the French prosecu- 
tion, who elaborated at length and with great eloquence on the crime of genocide 
in the course of the Nuremberg proceedings. The concept of genocide was also used 
recently by the Chief of Counsel in subsequant Nuremberg proceedings, Brigadier Gen- 


eral Telford Taylor, in the case against the Nazi doctors who experimented on human 
beings in concentration camps. In this classical genocide case the defendants practiced 
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a narrow interpretation to its Charter and decided that acts committed be- 
fore the outbreak of the war were not punishable offenses. This decision 
of the Tribunal was to a great extent based on the rectification of an alleged 
error in the Charter. On October 6, 1945, the four prosecutors. signed in 
Berlin a protocol amending the Charter to the effect that the semi-colon in 
Art. 6, paragraph (c), of the Charter between the words ‘‘war’’ and ‘‘or’’ 
has been erroneously substituted for a comma. The signatories wished to 
remove a discrepancy between the Russian text (which had a comma) on 
one hand and the French and English texts on she other hand, which had a 
semi-colon between the above words.” Ultimately the Charter was inter- 
preted so that inhuman acts and persecutions of the civilian population 
were punishable only when committed during or in connection with the 
war. From the point of view of international law, however, acts committed 
before the war by Germany on its citizens were more sigrificant. Had the 
Tribunal punished such acts a precedent would have been established to the 
effect that a Government is precluded from destroying groups of its own 
citizens. 

Such was the legal status of the problem when the General Assembly met 
at Lake Success in October of 1946. The present writer was conscious of 
the great necessity of establishing a rule of international law which would 
make sure that ‘‘revolting and horrible acts’’ committed by a government 
on its own citizens, to use the words of the Nuremberg Tribunal, should in 
the future not go unpunished. It was then necessary to return to the postu- 
lates submitted to the International ConZerence for Unification of Criminal - 
Law held in Madrid in 1933. The writer discussed the situation with sev- 
eral delegates at Lake Success. Encouraged by their sympathetic under- 
standing, he drafted a resolution which was signed by ths representatives 


experiments in order to develop techniques for outright killings and abortions, on one 
hand, and sterilizations and castrations on the other hand. The writer calls the first 
‘*ktonotechnies’’? (from the Greek ktonos meaning murder) and the second ‘‘stero- 
technics’? (from the Greek steiros meaning infertile or steirosis meaning infertility). 
Both ‘‘ktonotechnies’?’ arid £‘sterotechnics’? were considered by the Nazis as very essen- 
tial and served the purposes of genocide in its physical and biological aspects. As to 
various aspects and techniques of genocide see the writer’s volume citad in note 5, above, 
Chapter, IX, Genocide. If and when *‘steroteenics’’ achieves sciertific character and 
is free of its genocidal purposes it could thea qualify as sterology (the science of 
sterilization). 

7 The provision of the Charter as signed by the Representatives of the United States, 
France, Great Britain and the Soviet Union on August 8, 1945, reads as follows: ‘‘ Art. 
6 (e) Crimes against humanity: namely, murder, extermination, enslavement, deporta- 
tion, and other inhuman acts committed against any civilian population, before or during 
the war; or persecution on political, racial or religious grounds in execution of or in 
connection with any crime within the jurisdiction of the Tribunal, whether or not in 
violation. of domestic law of the country where perpetuated.’’ See United States Depart- 
ment of State, Executive Agreement Series, No. 17, p. 46. 
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‘of Cuba, India, and Panama as sponsors. With the strong support of the 
United States delegation, the resolution was placed on the agenda of the 
Assembly. Later the matter was referred to the Legal Committee for dis- 
eussion. The draft of the resolution consisted of two parts: the preamble 
referred to the destruction of racial, religious or national, groups in the 
past and stressed the losses to humanity in the form of cultural and other 
contributions. It further stated that genocide is a denial of the right of 
existence to entire human groups in the same sense as homicide is a denial 
to an individual of his right to live, and that such a denial is contrary to 
the aims and purposes of the UN. In its second part the resolution of the 
Assembly called upon the Social and Economic Council to prepare a report 
on three matters; first, to declare genocide an international crime; second, 
to insure international coöperation in its prevention and punishment; and 
third, to recommend that genocide be dealt with by national legislation in 
the same way as other international crimes such as piracy, traffic in women 
and children, and others. 

The resolution met with the sympathy of the Legal Committee,’ as well as 
with considerable support from publie cpinion..® Sir Hartley Shaweross 
proposed that the Lega! Committee should declare genocide an international 
crime without awaiting further study by the Social and Economie Council. 
The Council was finishing its work and cid not intend to reconvene during 
1946. Because of additional amendments the Legal Committee appointed 
a sub-committee (Sefior Gajardo from Chile served as chairman and Mr. 
Charles Fahy, Legal Advisor to the United States Department of State 
served as Reporter of the Sub-Committee) which submitted to the Legal 


8 The writer wishes to express his deep gratitude to;H. E. Guillermo Belt, Ambassador 
of Cuba, to the Hor. Mrs. Vijaya Lakshmi Pandit, Chairman of the Delegation of India, 
and to H. E.;Dr. Ricardo J. Alfaro, Minister of Foreign Affairs of the Republic of 
Panama, for sponscring the Resolution. 

® The discussions in the Legal Committee were highlighted by the very learned com- 
ments of the folowing: H. E. Dr. Robert Jimenez, former Minister cf Foreign Affairs 
of Panama, Chairman of the Legal Committee of the United Nations Assembly; Mr. 
Charles Fahy, U. S. A.; Professor Ernest» Dihigo, Representative of Cuba; Justice 
Chagla, Representative of India; Dr. Jesus Maria Yepes, Legal Advisor of the Min- 
istry of Foreign Affairs of Colombia; The Honorable Abdul Monim Eey Riad, Repre- 
sentative of Saudi-Arabia; Professor Charles Chaumont, Advisor of the French Delega- 
tion; Mr. P. N. Saptu, Alternate Representative of India; Dr. Manfred Lachs, Advisor 
to the delegation of Poland; Dr. Kerno, Assistant to the Secretary General of the U. N. 

10 An important factor in the comparatively quick reception of the concept of geno- 
cide in international law was the understanding and support of this idea by the press 
of the United States ard other countries. Especially remarkable contributions were 
made by The Washington Post (since 1944}, The New York Times (since 1945), New 
York Herald Tribune, Dagens Nyheter in Stockholm, Sunday Times of London. The 
Nineteenth Century and After, London, LeMonde of Paris, Tribune des Nations in Paris, 
and other organs of publie opinion in Switserland, Holland, Norway, and India. Also 
numerous organizations working in the field of international affairs were interested and 
supported this concept such as The Scandinavian Institute for International Codperation 
and the International Womens Alliance, both of Stockholm. 
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Committee the final draft. This draft carried two additional points as com- 
pared. with the original, a reference to moral law and a specification of the 
responsibility of public officials.‘ This was approved ty the Legal Com- 
mittee and finally, on December 11, 1946, unanimously adopted by the As- 
sembly. .The text of the resolution in its essential parts reads as follows: 


The General Assembly 

Affirms that genocide is a crime under international law which the 
civilized world condemns—and for the commission of which principals 
and accomplices, whether private individuals, public officials or states- 
men, and whether the crime is committed on religious, racial, political 
or any other grounds—are punishable; 

Invites the Member States to enact the necessary legislation for the 
prevention and punishment of this crime; 

Recommends that international coöperation be organized between 
States with a view to facilitating the speedy prevention and punish- 
ment of the crime of genocide, and, to this end, 

Requests the Economie and Social Counzil to undertake the neces- 
sary studies, with a view to drawing up a draft convention on the erime 
of genocide to be submitted to the next regular sessicn of the General 
Assembly. 

By declaring genocide a crime under international law and by making 
it a problem of international concern, the right of intervention on behalf 
of minorities slated for destruction has been established. This principle 
is already accepted by the UN and does not need any specifice confirma- 
tion by treaty. Thus the resolution of December 11, 1946, changes fun- 
damentally the international responsibilities of a government toward its 
citizens. The importance of the concept of genocide from the point of view 
of international law and the new responsibilities of states was stressed in 
the letter of President Truman transmitting his report on United Nations 
to the Congress of the United States on February 5, 1947.7 Genocide is 
now established as a crime under international law on a plane with piracy 
although no treaties were signed to this effect. The usefulness of a future 
international treaty on genocide lies in facilitating the prevention and pun- 
ishment of the crime and apprehension of criminals.** According to the sec- 
ond paragraph of the resolution, member states are to enact suitable legis- - 
lation. No great difficulties are involved in this field since genocide is a 
composite crime and consists of acts which are themselves punishable by 
most existing legislation. The main task will be to redraft existing provi- 
sions into criminal law formulae based upon the specific criminal intent to 

11 On responsibility of persons acting on behalf of states in the crime of genocide see 
article by present writer in The American Scholar, Vol. XV, No. 2 (April, 1946). 

12 Text of letter in The New York Times, February 6, 1947. 

18 The outline of such a treaty was offered by the writer in his article ‘‘Genocide’’ 
published in The American Scholar, as cited; it was republished in La Revue Belge de 
Droit Penal et de Criminologie, Brussels, November, 1946, also in Samtiden, Oslo, Oc- 
tober, 1946, and in a special pamphlet issued by the Secretariat D’Htct à la Présidence 
du Conseil et à L’ Information in Paris, on September 24, 1946 (Notes Documentaires et 
Etudes, No. 417) under the title of Le Crime de Génocide. 
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destroy entire human groups. Such redrafted provisions will have to be 
adjusted to the principle that the offenders are punishable in a given coun- 
try even if the crime is committed abroad. This last principle is the symbol 
and practical application of the higher doctrine of moral and legal soli- 
darity in protecting the basic values of our civilization. f 

The concept of genocide can and must be used also in treaties between 
states for the settlement of conflicts and disputes with underlying ethnical, 
racial, and religious tensions, especially in cases where such tensions result 
in large scale criminality. Peace treaties afford an appropriate occasion 
for such use of this concept. Since scme of the Axis satellite countries 
practiced genocide in the recent war aczording to the German pattern the 
writer proposed in a special memorandum that the Paris Conference with 
the satellite countries should include in the Peace Treaties anti-renocide 
clauses. This would amount to an obligation by the enemy countries in- 
vo_ved to include immediately the crime of genocide in their criminal codes 
and to punish the numerous perpetrators of this crime.* Unfortunately 
the proposal of the author could not be discussed because it was introduced 
afier the deadline of 16 August 1946, the time fixed for new amendments 
to the drafts of the treaties with the satellite countries. 

However, in the case of the peace settlement relating to Germany the in- 
clusion of anti-genocide clauses in the peace treaty or peace statute would 
be both timely and appropriate. Germany, the classical country of geno- 
cide practices, must not profit by the situation that the United Nations 
genocide resolution does not bind her as a state because she is not a member 
of the United Netions. Since Germany’s practices actually provided the 
basis for developing the concept of genccide she should be the first country 
to include the crime of genocide in her criminal code. Such an obligation 
should be imposed upon Germany either through the forthcoming peace 
instrument or even earlier, by order of the occupation authorities and (or) 
by a specific obligation to be included in the German state constitutions. 
Anti-genocide provisions in German domestice law are especially necessary 
because of the great number of persons of alien origin who are still residing 
in Germany as displaced persons. A 
RAPHAEL LEMKIN * 
Adviser on Foreign Afairs, War Department 

14 See Memorandum sur la necessité d’inclure les clauses contre le génocide dans les 
traités de paix published in the the Annex of the French pamphlet Le Crime de Géno- 
cide, cited above, note 18, wherein two alternative formulae of the erime of genocide 
proposed for peace treaties are introduced as follows: (1) ‘‘ Whoever, while participat- 
ing in a conspiracy to destroy a national, racial, or religious group, undertakes an attack 
against the life, liberty, or property of members of such groups is guilty of the crime 
of genocide’’; (2) ‘‘ Whoever, while participating in a conspiracy to destroy a national, 
racial, or religious group undertakes an attack against the life or bodily integrity or 
practices biological devices on members of such groups, is guilty of the crime of 
genocide.’?’ ‘ 

* The views expressed in this note are the personal views of the author and not neces- 
sarily those of any government department with which he has been or is connected. 
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„May, 1946 i 
4/August 15 Eeypr—Unirep States. Replying to U. S. note of May 4, Egyptian 
note stated that special trade privileges, extended to the Philippine Republie by 
the United States, shall not be required by Egypt. Text: D. S. B., Sept. 1, 
1946, p. 481. . 


4/August 26 POoRTUGAL—UNITED States. Replying to the U. S. note of May 4, Por- 
tuguese note of Aug. 26 stated that special concessions, granted the Republie of 
the Philippines by the United States, shall not require the extension to Portugal 
of such privileges. Text: D. S. B., Sept. 8, 1946, p. 463. 


4/September 10 DENMARK—UNITED States. In reply to U. S. note of May 4, the 
Danish note of Sept. 10 stated that most-favored-nation provisions’ accorded to 
the Philippine Islands need not be extended to Denmark. Text of Danish note: 
D. S. B., Sept. 29, 1946, p. 596. 


4/October 3 Unirep Stares—Youcostavia. Replying to U. S. note of May 4, a 
Yugoslav note stated its understanding that- special consideration, granted to 
the Philippine Republic by the United States, shall not be extended to Yugo- 
slavia. Text: D. S. B., Oct. 20, 1946, p. 726. 


4/October 7 DOMINICAN Repustic—Unitep States. Replying to U. S. note of May 4, 
Dominican note stated that special concessions granted to the Philippine Re- 
public by the United States shall not require the extension to The Dominican 
Republie of such privileges. Text: D. S. B., Oct. 13, 1946, p. 691. 


10—July 15 Great Britain—Unitep States. U. S. Senate approved S. J. Res. 138, 
authorizing the 354 billion dollar credit to Great Britain. N. Y. T., May 11, 
1946, p. 1; Cong. Rec. (daily) May 10, 1946, pp. 4882-4902. The loan was 
approved July 13 by the House of Representatives. N. Y. T., July 14, 1946, 
p. 1; Cong. Rec. (daily) July 13, 1946, pp. 9039-9081. The bill was signed 
“July 15 by President Truman. N. Y. T., July 16, 1946, p. 1. 


20-September 20 GREAT BritaIn—Yueosiavis. British Foreign Oce published on 
August 19 two notes of May 20 and Aug. 16, concerning patrol incidents in the 
Venezia Giulia area. Texts: London Times, Aug. 20, 1946, p. 4. Partial text 
of recent British rote, released Sept. 20: London Times, Sept. 21, 1946, p. 3. 


152 $ 


CHRONICLE OF INTERNATIONAL EVENTS 153 


August, 1946 


1 


2 


18 


AGRICULTURE, INTERNATIONAL INSTITUTE OF. Property and functions were trans- 
ferred to the Food and Agriculture Organization. All members of the LLA. 
have now signed the protocol of transfer except Ethiopia, Mexico and Venezuela, 
but the latter two no longer consider themselves members. London Times, Sept. 
7, 1946, p. 3. 


Great Brirarin—Inag. Exchanged notes at Bagdad, respecting the status of the 
Iraqi diplomatic mission in London, and the precedence of H. M. Ambassador 
at Bagdad. Text: Irag No. 3 (1946), Cmd. 6918. 


GREAT BRITAIN—NETHERLANDS. Signed agreement at London for certain air 
services. Text with annex and exchange of notes: G. B. T. S. No. 23 (1946), 
Cmd. 6893. 


15~30 Sover Russia—Sweoen—Unirep Srates. U. S. note of August 15 expressed 


concern over the projected Soviet-Swedish tzade agreement. Text, together 
with Swedish reply of the 29th: D. £. B., Sept. 15, 1946, pp. 506-507. Ex- 
cerpts from Swedish note: N. Y. T., Sept. 5, 1946, p. 4. Russia denied any 
breach of its lend-lease agreemert. M. Y. T., Aug. 31, 1946, p. 5. Text of 
U. S. State Department’s statement of Aug. 30: D. S. B., Sept. 8, 1946, p. 464. 


16-October 15 PEACE CONFERENCE, Iran, in a second note, requested admission as a 


member. [The first was delivered Aug. 10.] N. Y. T., Aug. 17, 1946, p. 3. 
Voted to invite Austria to be heard on the South Tyrol question. N. Y. T, 
Aug. 18, 1946, p. 1; London Times, Aug. 19, 1946, p. 3. Australian delegate 
proposed that a ‘‘court of human rigkts’’ be provided in all five peace treaties 
under discussion. Text: N. Y. T., Aug. 19, 1946, p. 1. The United States 
suggested an additional clause. Text: p. 1. Decided to invite Iran to make 
known its views on all five treaties. London Times, Aug. 19, 1948, p. 3. Text 
of Italian Document No. 8 to be submitted Aug. 20, asking participation in the 
drafting of treaties for Germany, Austria and Japan: N. Y. T., Aug. 20, 1946, 
p. 8. U. S. representative told the Italian Economic Commission at the Con- 
ference that his Government did not intend to have economie aid, given to Italy, 
redistributed to other nations. The United States will not claim reparations. 
N.Y. T., Sept. 12, 1946, pp. 1, 16. On Sept. 18 Russia invoked the 3% rule in a 
commission for the first time, and renewed its contention that France was not - 
a voting member of any Danubian treaty commission. N. Y. T., Sept. 19, 1946, 
pp. 1, 3. Approved the peace treasy for Italy on Oct. 9. N. Y. T., Oct. 10, 
1946, pp. 1, 2. The peace treaties for Rumania, Bulgaria, Hungary and Fin- 
land were approved on Oct. 10, 11, 13 and 14, respectively. N. Y. T., Oct. 11, 
1946, pp. 1, 8; Oct. 12, pp. 1, 3; Oct. 13, pp. 1, 26; and Oct. 15, pp. 1, 20. With 
the Yugoslav delegation absent, the Conference gave final approval to the five 
draft treaties and adjourned Oct. 15. London Times, Oct. 16, 1946, p. 4; 
N.Y. T., Cct. 16, 1946, pp. 1, 15. Text of Yugoslav delegation’s note expressing 
dissatisfaction with the work of the Conference, especially provisions of the 
Italian peace treaty: p. 15. Mr. Byrnes broadeast his report on Oct. 18. 
N. Y. T., Oct. 19, 1946, p. 1. Text: p. 5; D. S. B., Oct. 27, 1945, pp. 739-748; 
Dept. of State. Conference Ser. No. 90. : 


17-30 EDUCATION CONFERENCE. Delegates from 30 nations to the International Edu- 


cation Conference met at Endicott, N. Y. N. Y. T., Aug. 18, 1946, p. 27. Voted 
Aug. 27 to establish the World Organization of the Teaching Profession. Text 
of draft constitution: N. Y. T., Aug. 28, 1946, p. 14. The eonference ended 
Aug. 30 with the signature of the constitution. N. Y. T., Aug. 31, 1946, p. 18. 
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17/November 7 Drnuarx-—Sovret Russia. Signed 5-year trade and shipping agree- 
ment in Moscow. N. Y. T., Aug. 18, 1946, p. 7; C. I. E. D., Aug. 12/25, 1946, 
p. 506. The agreement was ratified Nov. 7. C.I. E. D., Oct. 21/Nov. 10, 1946, 
p. 653, 


19 GREEK ELECTIONS. Summary was issued of conclusions reached by the U. S. sec- 
tion of the Allied Mission to Observe the Revision of Greek Electoral Lists. 
Text of summary: D. S. B., Sept. 1, 1946, pp. 424-425. 


19 PRIsoNERS or War. Joint statement by the Stete, War and Navy Departments 
was released, regarding claims of American nationals against enemy countries 
arising out of mistreatment of prisoners of war. Text: D. S. B., Sept. 1, 1946, 
p. 427. 


19/27 Pouanp (Nat’l. Unity Govt.). United States sent note Aug. 19 protesting ‘‘op- 
pressive acts which have prevented normal democratic political activity’’ and 
listing political parties’ which should be recognized as democratie. Great Brit- 
ain sent similar note. N. Y. T., Aug. 21, 1946, p. 1. Text: p. 6; D. S. B., 
Sept. 1, 1946, pp. 422-423. British Ambassador at Warsaw presented note 
Aug. 19, reminding Poland of its undertakings to hold elections and to grant 
freedom of activity to all political parties. Tex3: London Times, Aug. 21, 1946, 
p. 3. The Pclish Embassy in Washington issued statement Aug. 27 protesting 
U. S. note. Text: N. Y. T., Aug. 28, 1946, pp. 1, 3. 


19-November 13 DABDANELLES. U. S, note te Russia stated opposition to latter’s de- 
mands for a share in military control of the Straits. N. Y. T., Aug. 20, 1946, 
p.1. Text: p. 3; D. S. B., Sept. 1, 1946, pp. 481-422. Partial text of British 
note of Aug. 21 to Russia: N. Y. T., Nov. 22, 1946, p. 14. Turkey released its 
note rejecting Russian demands, but expressing willingness to have an inter- 
national conference bring the 1936 convention up-to-date. N. Y. T., Aug. 24, 
1946, p. 8. Text: Aug. 25, p. 12; London Times, Aug. 26, 1946, p. 3. Bussian 
note, received Sept. 24, in reply to Turkish note of Sept. 22, indicated that if 
Turkey rejected Soviet proposals for defense of the Dardanelles and organized 
‘‘military measures in the Straits together with any non-Black Sea power,’’ 
it would be considered against the security interests of Black Sea powers. 
N., Y. T., Sept. 29, 1946, pp. 1, 39; London Times, Sept. 39, 1946, p. 3. An- 
nouncement was made Oct. 4 of memorandum to Turkey stating British views. 
N. Y. T., Oct. 6, 1946, p. 33; London Times, Oct. 7, 1946, p. 3. U.S. ‘note to 
Russia of Oct. 9, in reply to Soviet note to Turkey of Sept. 24, rejected idea 
of exclusive Russo-Turkish responsibility for defense, and stated U. S, interest 
in the future of the Straits, and stated that any attack would be a matter for ° 
U. N. Security Council action. N. Y. FT., Oct. 12, 1946, p. 1. Text: p. 3; 
D. S. B., Oct. 20, 1946, p. 722. Great Britain also sent note Oct. 9. . Text: 
N. Y. T., Nov. 22, 1946, p. 14. Turkish reply to Soviet note of Sept. 24 was 
handed to Russian Chargé at Ankara on Oct. 18. [No text published.] N. F.T., 
Oct. 19, 1946, p. 1; London Times, Oct. 19, 1945, p. 4. The British Foreign 
Office announced Nov. 13 receipt of third Russian note. N. Y. T., Nov. 14, 
1946, p. 23. 


20 Norway—Soviet Russia. Announcement was made at Oslo of agreement on 
their common frontier. The boundary, established in 1826, was reaffirmed 
(former Finnish-Norwegian boundary). N. Y. T., Aug. 21, 1946, p. 8. 


20-October 8 UNITED STATES— YUGOSLAVIA. Yugoslavia protested to United States 
against flights of aircraft over its territory. London Times, Aug. 21, 1946, p. 4. 
United States sent note on the same date protesting the recent forcing down of 
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two transport planes flying between Italy and Austria. N. Y. T., Aug. 21, 1946, 
p- l. Text: p. 2. Marshal Tito’s broadcast contradicted U. S. account of the 
incident of Aug. 9 and demanded respect of Yugoslavia’s air sovereignty. pp. 
1,2. U.S. note of August 21 gave Yugoslavia 48 hours to release imprisoned 
U. S. airmen, to insure their safe passage bayond Yugoslav borders and to allow 
American Embassy officials to communicate with them. N. Y. T, Aug. 22, ' 
1946, p.1. Text: p. 8, D. S. B., Sept. 1, 1946, pp. 417-418. On Aug. 22 Marshal 
Tito ordered flyers to be released and his troops not to fire on foreign aircraft. 
N. Y. T., Aug. 23, 1946, p.1. Text of Marshal Tito’s note of Aug. 23: D. S. Bọ 
Sept. 1, 1946, p. 419. U. S. Department of State announced that Yugoslavia 
had apparently complied with the ultimatum dealing with attacks on U. S. air- 
craft. N. Y. T., Aug. 25, 1946, p. 1. Text of announcement: p. 4. On Aug. 
25 the Yugoslav Ministry of Information cited 110 ‘‘violations’’ of its terri- 
tory by Anglo-American military planes from Aug. 10 to 20. N. Y. T., Aug. 
26, 1946, p. 1. U. S. note, delivered Sept. 17, replied to Yugoslav notes of 
July 26 and Aug. 14, and rejected Yugoslav charges of abuse of army personnel. 
Text: N. Y. T., Sept. 21, 1946, p. 4; D. S. B., Sept. 29, 1946, pp. 57-581., Text 
of Yugoslav note of Sept. 20 agreeing to pay indemnity for American fliers 
killed Aug. 19: N. Y. T.. Oct. 10, 194€, p. 10. U. S. note of Sept. 27 accused 
Yugoslavia of spreading malicious propaganda, and renewed appeal for eodpera- 
tion in Trieste. N. Y. T., Oct. 1, 1946, pp. 1, 13. Text: D. §. B., Oct. 13, 
1946, pp. 676-677. U. 8. note of Oct. 3 acknowledged receipt of $150,000 to be 
distributed among the families of crew members of U. S. plane shot down on 
Aug. 19. It also daclined to accept Yugoslav claim of non-responsibility for 
loss of two planes forced down Aug. 9 and 19. D. 8. B., Oct. 20, 1946, p. 725; 
N. Y. T., Oct. 10, 1946, p. 1. 


20-November 10 Eaypr—Great Britain. Egyptian delegation rejected British for- 
mula Aug. 2C for a new treaty. London Times, Aug. 21, 1946, p. 4. Text of 
Egyptian statement: Aug. 22, p. 4. Treaty negotiations were resumed Sept. 
15. N. Y. T., Sept. 16, 1946, p. 2; London Times, Sept. 16, 1946, p. 4. The 
Egyptian group again rejected British proposals. N. Y. T., Sept. 24, 1946, p. 
22. Joint communiqué of Oct, 25 announced that a ‘‘devisive result’? would 
be forthcoming in a few days regarding the negotiations. N. Y. T., Oct. 26, 
1946, p. 4. Prime Minister Attlee denied Oct. 28 that Great Britain had agreed 
to recognize Egyptian rule over the Sudan. London Times, Oct. 29, 1946, p. 4. 
On Nov. 10 the Egyptian Premier reiterated existence of draft treaty providing 
for British withdrawal, ete. N. Y. T., Nov. 11, 1946, p. 8. 


21 JAPANESE OCCJPATION. Russian member of the Allied Council for Japan turned 
down American proposal to enlarge membership of the Council to include all 
eleven Allies who fought in the Pacide war. N. Y. T., Aug. 21, 1946, p. 1. 


22 SPANISH REcOSNITION (Republican Govt. in Exile). Announcemens was made of 
recognition by Czechoslovakia. News Flashes from Czechoslovakia (Chicago), 
Sept. 15, 1946, p. 1. 


24-October 25 INDIA. Appointment was announced Aug. 24 of the new Executive 
Council consisting of 12 members. N. Y. T, Aug. 25, 1946, p. 1. List: p. 25; 
London Times, Aug. 26, 1946, p. 4. Biographical sketches: Govt. of India 
Information Services, Aug. 26, 1946, No. 3219. The Council tcok office Sept. 2. 
London Times, Sept. 3, 1946, p. 4; N. Y. T., Sept. 8, 1946, p. 6. The Cabinet 
held its first meeting Sept. 4. London Times, Sept. 5, 1946, p. 4. Terence A, 
Shone was appointed High Commissioner for the United Kingdom in India on 
Sept. 18. . V. Y. T., Sept. 19, 1946, 3. 12. Biographical sketekes of members 
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of the Cabinet: Govt. of India Information Services, Sept. 18, 1946, No. 3240. 
Viceroy Lord Wavell announced Oct. 15 that the Moslem League had decided to 
participate in the interim government and five members were named to sit in 
the interim Cabinet. Members: London Times, Oct. 16, 1946, p. 4; N. Y. T., 
Oct. 26, 1946, p. 6. 


26-September 3 AviaTION CONFERENCE. Caribbean Regional Aviation Conference, the 


27 


29 


29 


third of ten meetings sponsored by PICAO, met in Washington. U. 8. delega- 
tion: D. S. B., Sept. 1, 1946, p. 407. List of countries and international or- 
ganizations invited: D. 8. B., Sept. 8, 1946, p. 457. Informal report on the 
meeting: D. 8. B., Nov. 17, 1946, pp. 897-900. 


Ivany—Svyria. Announcement that Syria had agreed to the exchange of diplo- 
matic representatives. N. Y. T., Aug. 28, 1946, p. 3. 


CouncIL or ForzigN Ministers. Opened meetings Aug. 29 in Paris to discuss 
work of the Peace Conference. Issued joint statement on treaty amendments. 
Text: London Times, Aug. 30, 1946, p. 4. 


JAPANESE OCCUPATION. Text of U. S. War Department’s report on the first year 
of occupation: N. Y. T., Aug. 30, 1946, p. 6; D. S. B., Sept. 8, 1946, pp. 460- 
461. 


29/October 4 Reparations (Italian). Claims totaling $5,700,000,000 have been regis- 


tered with the Secretariat of the Peace Conference at Paris. N. Y. T., Aug. 
30, 1946, p. 7. At a meeting of the Italian Economie Commission at the Peace 
Conference, Greece and Yugoslavia were voted 100 million dollars each and 
Ethiopia, 25 millions. Reparations to Albania failed of adoption. N. Y. T., 
Oct. 5, 1946, p. 1. 


29-November 4 Unirep Nations. Security Council. Approved Aug. 29 applications 


of Afghanistan, Iceland and Sweden for membership, and rejected those of 
Albania, Outer Mongolia, Trans-Jordan, Ireland and Portugal. N. Y. T., Aug. 
30, 1946, pp. 1, 2. Russia demanded Aug. 29 that every country with troops 
in non-enemy states report on their number and location within two weeks. Ac- 
tion was put off because the matter was not presented according to accepted rules 
of order. N. Y. T., Aug. 30, 1946, p. 1. Text of Mr. Gromyko’s statement: 

` p. 8; U. N. Doo. 8/144; 8. C. O. R., 1st yr., 2d ser., pp. 141-142. On Sept. 3 
the Soviet Ukrainian delegate presented formal charges of aggression against 
the Greek Government and the British forces in Greece. N. Y. T., Sept. 4, 1946, 
pp. 1, 2. British and Greek members replied. N. Y. T., Sept. 6, 1946, p. 1. 
Mr. Manuilsky gave a summation of his charges of aggression on Sept. 10. 
N. Y. T., Sept. 11, 1946, pp. 1, 16. The United States suggested on Sept. 18 a 
Council inquiry into the situation along the whole of Greece’s northern frontier. 
N. Y. T., Sept. 19, 1946, p. 1. Text of statement by U. S. delegate: p. 4. 
Dropped charges against Greece Sept. 20. N. Y. T., Sept. 21, 1946, p. 1. Mr. 
Gromyko urged the Couneil to request the United States and Great Britain to 
report the number and location cf their troops in non-enemy countries and 
charged their presence caused uneasiness therein. N. Y. T., Sept. 24, 1946, p. 1. 
The Council refused to request the information on Sept. 24. N. Y. T., Sept. 25, 
1946, p. 1; London Times, Sept. 25, 1946, p. 4. Defeated Oct. 15 a Polish 
resolution, whieh would have barred Franco Spain from accession to the Inter- 
national Court of Justice. N. Y. T., Oct. 16, 1946, p. 13. ‘Voted Nov. 4 to 
drop from its inactive agenda the problem of Franco Spain to enable the ques- 
tion to be taken up by the General Assembly. N. Y. T., Nov. 5, 1946, pp. 1, 5; 
London Times, Nov. 5, 1946, p. 4. 
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80/31 Camna—Unrrep States. Signed an over-all agreement for the sale to China 
of U. 8. civilian-type surplus property in the western Pacifie and China. Text 
of joint statement, released Aug. 31; D. S. B., Sept. 22, 1946, pp. 548-549. 


30-September 18 Porissa Forces IN Exiuz, The British Government, according to an 
announcement of Aug. 30, has decided io enroll General Anders’ forces in a 
Polish Resettlement Corps, despite Polish Government’s protest of Aug. 8. 
N. Y. T., Aug. 31, 1946, p. 7. Poland announced a new note of protest Sept. 7 
against ‘‘military character’? of the prcposed Corps. N. Y. T., Sept. 8, 1946, 
p. 81. A British reply was announced on Sept. 13. N. Y. T., Sept. 14, 1946, 
p. 3. 

80-November 8 Korean Occupation. Text of statements of U. S. policy, dated Aug. 
30 and Oct. 1: D. S. B., Sept. 8, 1946, p. 462; and Oct. 13, 1946, p. 670. An- 
nouncement was made Nov. 8 that Russia had advised the United States of its 
willingness to resume discussions on a united Korea. N. Y. T., Nov. 8, 1946, 
p. 11. : 


30-November 9 INTERNATIONAL MILITARY TRIBUNAL (Germany). The Prosecution’s 
case was concluded on Aug. 30. N. Y. T., Aug. 31, 1946, p. 3. Defendants 
made their final pleas, Aug. 31, ali claiming innocence. N. Y. T., Sept. 1, 1946, 
p. 1. Summary of the judgment delivered on Sept. 30: N. Y. T., Oct. 1, 1946, > 
pp. 1, 13. Exeerpts: London Times, Oot. 1, 1946, p. 3. French text and Ger- 
man translation: Journal Officiel, Gouvernement Militaire de la Zone Française 
d’Oceupation, Oct. 18, 1946. Full English text: below, Supplement, p. 1. 
Twelve defendants were sentenced to te hanged, 7 to varying prison terms, and 
3 were acquitted. N: Y. T., Oct. 2, 1946, p. 1. Verdicts: pp. 22, 23, 24; Lon- 
don Times, Oct. 2, 1946, p. 4. On Oct. 10 the Allied Control Council denied 
appeals. N. Y. T., Oct. 11, 1946, p. 1. Text of decision: p. 2. Ten defendants 
were hanged Oct. 16. Hermann Goering committed suicide by poison. London 
Times, Oct. 17, 1946, p. 6; N. Y. T., Det. 16, 1946, pp. 1, 19. Text of U. S. 
Prosecutor’s report to President Truman: p. 23; D. S. B., Oct. 27, 1946, pp. 
771-776. Text of Mr. Biddle’s Report of Nov. 9 on the rtial: N. Y. T., Nov. 
18, 1946, p. 14; D. S. B., Nov. 24, 1946, pp. 954-957. 


31 Great Brrrain—Norway. Signed agreement at London concerning air com- 
munications. Text with annex: G. B. T. S. No. 81 (1946), Cmd. 6913. 


September, 1946 

2-13 Foop AND AGRICULTURE ORGANIZATION. Conference opened Sept. 2 at Copen- 
hagen. N. Y. T., Sept. 3, 1946, p. 2; London Times, Sept. 3, 1946, p. 4. Sum- 
mary of worid food survey: London Times, Sept. 2, 1926, p. & U. S. dele- 
gation: D. S. B., Aug. 25, 1946, pp. 362-363. Admitted Italy, Switzerland, 
Portugal and Ireland on Sept. 3. London Times, Sept. 4, 1946, p. 4. Soviet 
Russia and Argentina to be invited ta serve with 15 members of the F. A. O. on 
- a commission to prepare plans for a world food board and an international price 
stabilizatior program. London Times, Sept. 10, 1946, p. 3; N. Y. T., Sept. 10, 
1946, p. 2. Sessicns recess2d Sept. 13 with delegates frem 47 nations approv- 
ing objectives of a‘proposed world fec board. Admitted Hungary to member- 

ship. London Times, Sept. 14, 1946, p. 3; N. Y. T., Sept. 14, 1946, p. 3. 


2-25 POSTAL Union or THE AMERICAS AND SPAIN. Fifth congress met at Rio de Ja- 
neiro with dslegates present from 23 countries. U. S. delegates and summary 
of the meeting: D. S. B., Nov. 3, 1946, pp. 815-816. 


3 GREAT BRITAIN—SOUTHERN RHODESIA. Signed agreement for avoidance of double 
taxation. London Times, Sept. 12, 1846, p. 3. 
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4 InprA—Siam. Signed 20-year agreement at New Delhi, whereby India grants a 
$15,000,000 eredit to Siam. London Times, Sept. 5, 1943, p. 4. 


6 BRAZIL—UNITED STATES. Signed ‘air transport agreement at Rio de Janeiro. 
D. 8. B., Sept. 22, 1946, p. 556. 


6 Branes, James F. Text of the Secretary of State’s address at Stuttgart, calling 
for a return of self-government to Germany and removal of ‘‘alien dictator- 
ship’’: N. Y. T., Sept. 7, 1946, p. 5; D. 8. B., Sept. 15, 1946, pp. 496-501. 
Excerpts: London Times, Sept. 7, 1946, p. 4. 


7-15 MzprcaL Coneress. First Inter-American Congress of Medicine met at Rio de 
Janeiro with delegates from 19 countries. The next meeting will be in 1948 at 
` Mexico City. D. S. B., Nov. 3, 1946, pp. 814-815. U. 8. delegates: D. 8S. B., 
Sept. 22, 1946, p. 525. 


'7/October 24 NETHERLANDS East Inpes. British Government announced decision to 
withdraw occupation forces by Nov. 30. N. Y. T., Sept. 8, 1946, p. 34. The 
final phase of withdrawal began Oct. 24. London Times, Oct. 25, 1946, p. 3. 


10/15 France—Frencu-Inno Cuina. Working arrangement between France and the 
new Indo-China Republic of Viet Nam was announced in Faris, granting mutual 
recognition for naticnals, recognition of French property and business interests 

` in Viet Nam, ete. N. Y. T., Sept. 11, 1946, p. 8. Signed an agreement Sept. 
me 15 in Paris. N. Y. T., Sept. 16, 1946, p. 3; London Times, Sept. 18, 1946, p. 3. 


10-November 5 PALESTINE. In opening the London conference on Palestine Prime 
Minister Attlee said that Palestine is a world problem. N. Y. T., Sept. 11, 
1946, p. 8. Text of address and personnel of Gelegations: London Times, Sept. 
11, 1946, p. 4. Leaders of 7 Arab nations rejected Anglo-American Cabinet 
Committee’s plan for federalization of Palestine. N. Y. T., Sept. 13, 1946, p. _ 
16. Arab delegation’s counterplan offered minority standing and guaranteed 
political and cultural rights for the Jews. N. Y. T., Sept. 21, 1946, p. 4; 
London Times, Sept. 21, 1946, p. 3. Summary of mein points of Arab plan: 
N. Y. T., Sept. 26, 1946, p. 11. The Conference adjourned Oct. 2 until Dee. 
16. London Times, Oct. 3, 1946, p. 4. President Truman pledged United 
States to further ‘‘substantial immigration’’ into Palestine. Text of state- 
ment: N. Y. T., Oct. 5, 1946, p. 2; D. 8. B., Ozt. 13, 1946. pp. 669-670. Text 
of exchange of messages between King of Saudi Arabia and President Truman 
[Oct. 15 and Oct. 28]: N. Y. T., Oct. 18, 1946, pv. 1, 3; and Oct. 29, 1946, p. 14; 
D. S. B., Nov. 10, 1946, pp. 848-851. Decision to release from detention Jew- 
‘ish leaders in Palestine and Palestinian Arabs, detained in the Seychelles, was 
announced in the House of Commons on Nov. 5. London Times, Nov. 6, 1946, 
p. 4. 

11-28 Gruzcz. King George’s proclamation, issued in London, called for national unity 
and pledged him to work for social progress shrougk democracy. Excerpts:. 
N. Y. T., Sept. 12, 1946, p. 8; London Times, Sept. 12, 1946, p. 3. The King 
landed. in Greece Sep3. 27. N. Y. T., Sept. 28, 1946, p. 1. He returned to 
Athens on’ the 28th. N. Y. T., Sept. 29, 1946, p. 1; London Times, Sept. 30, 
1946, p. 4. 

11-December 10 Unirzp Nations. Economic and Social Council. Third session opened 
at Lake Success, Long Island on Sept. 11. N. Y. T., Sept. 12, 1946, p. 12. 
Russia rejected Sept. 25 all proposals to rebuild European economy on a unified 
continent-wide basis. N. Y. T., Sept. 26, 1946, p. 1. Soviet delegation con- 
tended that Germany should pay the resettlement and maintenance costs of Eu- 
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ropean refugees from countries which suffered from Nazi aggression: p.. 5. 
Voted not to permit Spanish participation in the international control of drugs. 
N. Y. T., Sept. 27, 1946, p. 8. Approved Sept. 30 draft constitution for an’ 
international refugee organization. N. Y. T., Oct. 1, 1946, p. 10. Text: U. N. 
Doe, E/161/Rev. 2. Personnel of eight of the nine permanent commissions: 
N. Y. T., Oct. 8, 1946, p. 22. Closed 34 session Oct. 3. N. Y. T., Oct. 4, 1946, 
p. 7. Summary of the session: D. S. B., Oct. 20, 1946, pp. 715-717. Member 
countries of the Council’s commissions and terms of office: p. 718. Held ad hoc 
meeting Dec. 12 at which nominees to the commissions were confirmed. List of 
commissions ard members: U. N. Doo. E/252. : 


12 PanaMa—Uniten Staves. Issued joint statement concerning defense sites in 
Panama. Text: D. 8. B., Sept. 22, 1946, p. 551. 


12 PARAGUAY— UNITED STATES. Signed trade agreement at Asunción. Summary of 
provisions: D. S. B., Sept. 22, 1946, pp. 550-551. 


12/14 CENTRAL AMERICAN REPUBLICS. Representatives of Costa Rica, Guatemala, Nica- 
ragua, El Salvador and Honduras met at Santa Ana, El Salvador, to discuss, 
among other subjects, a Central American union. N. Y. T., Sept. 18, 1946, 
p. 1. The Presidents of El Salvador and Guatemala agreed Sept. 14 to estab 
lish a commission to set up a union with the other three countries. C. S. Moni- 
tor, Sept. 17, 1946, p. 9. 


12~18 INTERNATIONAL MonETARY Fund, Managing Director Gutt announced that the 
39 member governments were being called upon to set par values on their cur- 
rencies within 30 days. D. S. B., Sept. 29, 1946, p. 575. Great Britain stated 
Sept. 16 that the sterling-dollar exchange rate remained. The United States 
notified the Bank on Sept. 18 that the par value of the dollar remains at $35 
per ounce of gold. Text of Secretary of the Treasury’s letter: N. Y. Tọ 
Sept. 19, 1946, pp. 1, 9; D. 5. B., Sept. 29, 1946, p. 576. 


15 BULGARIA. Bulgarian People’s Republie was proclaimed. -N. Y. T., Sept. 16, 
1946, p. 3. 


15 Costa Rica—Er SALVADOR. Chancellors of the two countries signed a document 
eliminating the use of passports for travel between them. N. Y. T., Sept. 16, 
1946, p. 2. 


15/18 Brazi. Constituent Assembly voted Sept. 15 to ratify the new constitution. 
N. Y. T., Sept. 16, 1946, p. 2. The constitution was formally promulgated 
the 18th, restoring representative government and freedom of speech, religion, 
press, etc. N. Y. T., Sept. 19, 1946, p. 12; London Times, Sept. 19, 1946, p. 3. 


16-November 13 Taste. Text of Senator Connally’s remarks before the Italian 
Political and Territorial Commissior at the Paris Peace Conference: D. S. B 
Sept. 29, 1946, pp. 570-571. The Commission voted Sept. 28 in favor of the 
French line of demarcation between the Italo-Yugoslav and Free Territory 
frontiers, and the Yugoslay Government announced its refusal to accept such 
solution, or to sign a treaty containing such provisions. N. Y. T., Sept. 29, 
1946, p. 1; London Times, Sept. 30, 1946, p. 3. The Conference voted for the 
French plan by which the governor would be responsible to the United Nations 
Security Council. N. Y. T, Oct. 10, 1946, pp. 1, 2. Map showing prewar 
boundary and ‘‘French’’ line: N. Y. T., Oct. 6, 1946, IV, p. 1. Texts of 
French compromise proposal for the Statute for the free territory and the 
Provisional régime and Frée Port régime (adopted at the Peace Conference) 
and the Soviet views (not approved): N. Y. T., Nov, 13, 1946, p. 4. 


160 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


17 ARGENTINA—GREAT BRITAIN. Signed trade agreement. N. Y. T., Sept. 18, 1946, 
p. 18; London Times, Sept. 18, 1946, p. 3. Text: G. B. T. S, No. 46 94s), 
Cmå. "e953. 


17 FRANCE—GREAT BRITAIN. Signed revised Anglo-French debt settlement and ac- 
cord on payments between sterling and frane areas. N. Y. T., Sept. 18, 1946, 
p. 5; London Times, Sept. 18, 1946, p. 4. 


17-26 WEATHER STATION VESSELS CONFERENOE., Met in London, with delegates from 
12 countries. It waa sponsored by P. I. C. A. O. Nine nations signed on the 
26th an agreement providing for the establishment of 13 stations in the At- 
lantic. U. S. Delegates: D. S. B., Oct. 13, 1946, pp. 678-679. Report on the 
meeting: D. S. B., Nov. 17, 1946, pp. 901-904. 


18 ALLIED COUNCIL FOR JAPAN. At meeting in Tokyo the British Commonwealth 
member advocated eventual nationalization of Zaibatsu-ovned coal mines, and 
government management in the interim period of 3 years, Chinese delegate fa- 
vored partial nationalization. U. S. delegate reported all Japanese forces in 
home island demobilized and arms rendered inoperative cr destroyed. Soviet 
delegates suggested that the United States was reconstructing Japanese naval 
bases. C.I. E. D., Sept. 9/22, 1946, p. 561. 


19 Ain Transport. Joint British-American statement announced that Great Britain 
had agreed to follow the principle of freedom of competicion in international 
air transport. Text: D. S. B., Sept. 19, 1946, pp. 577-578. 


19 CHURCHILL, Wryston. In an address at the University of Zürich Mr. Churchill 
urged a Franco-German partnership as a first step in a Unitad States of Europe. 
N. Y. T., Sept. 20, 1946, p. 1. Text: p. 2; London Times, Sept. 20, 1946, p. 4. 


19- TRADE ORGANIZATION. United States Department of State proposed a formal 
organization of nations pledged to work for expanded world commerce. N. 
Y. T., Sept. 20, 1946, pp. 1, 4. Text of suggested chartar: Dept. of State. 
Commercial Policy Ser. No. 93; D. S. B., Sept. 29, 1946, pp. 585-589; Inter- 
national Conciliation, Nov. 1946, pp. 487-543. 


19-October 9 INTERNATIONAL LABOR CONFERENCE. Twenty-ninth session met at Mon- 
treal with more than 40 governments represented. N. Y. T., Sept. 20, 1946, p. 
6. U.S. delegation: D. S. B., Sept. 29, 1946, p. 573. Re-admitted the Argen- 
tine labor delegate. N. Y. T., Sept. 21, 1946, p. 4. Mr. Lie, Secretary General 
of the United Nations, addressed the meeting of the 25th. Summary of re- 
marks: N. Y. T., Sept. 26, 1946, p. 2. Ratified on Oct. 2 the agreement making 
the I. L. O. an agency of the United Nations. N. Y. T., Oct. 3, 1946, p. 20. 
Closed Oct. 9 after approving conventions covering children and young workers, 
and standards of social and labor conditions in independent territories. Also 
approved an instrument for amending the I. L. O. constitution. N. Y. T, Oct. 
10, 1946, p. 2; London Times, Oct. 11, 1946, p. 3. Report on the Conference: 
D. 8S. B., Dec. 8, 1946, op. 1034-1039. l 


19-0ctober 25 IcELAND—UNITED States. U. S. sent note Sept. 19 suggesting terms 
. for an agreement to terminate the Defense of Iceland Agreement of July 1, 
1941, and to provide for the return of the Kedavik airport to Iceland. N.Y. T. 
Sept. 21, 1946, p. 1. Text: p. 4; D. S. B., Sept. 29, 1946, pp. 583-584. The 
agreement was concluded Oct. 7. D. S. B., Nov. 3, 1946, p. 826. Transfer of 

the airport was made Ost. 25. N.Y. T., Oct. 26, 1946, p. 7. 


21 Brazit—Great BRITAIN. Signed trade agreement at London. N. Y. T., Sept. 
22, 1946, p. 31; C. I. E. D., Sept. 9/22, 1946, P: 560. Text: Brazil No. 1 
(1946), Oma, 6952. 
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23-26 U. N. E. 8. ©. O. U. S. National Commission of U. N. E. S. C. O. met in Wash- 
ington, to discuss the proposed program of activities for the Organization, and 
to draw up recommendations for the consideration and guidance o? the Ameri- 
can delegation at the Paris meeting. D. S. B., Oct. 6, 1946, p. 633. List of 50 

* national organizations asked to name representatives: D. S. B, Aug. 25, 1946, 
p- 856. Members of the Commission: D. S. B., Sept. 27, 1946, pp. 599-600. 
Text of report of the meeting: D. S. B., Oct. 13, 1946, pp. 684-687. 


24 BrngruM—Unitep Sraves. Signed final lend-lease agreement in Washington 
whereby Belgium agreed to pay $18,000,000 for surplus Amerizan Army prop- 
erty. N. Y. T., Sept. 25, 1946, p. 17; D. S. B., Oct. 6, 1946, pp. 644-645. 


24 HUNGARIAN Occupation. U. S. note to Russia charged Russia with obstruction 
in reaching a 3-power agreement for the economie reconstruction of Hungary. 
N. Y. T., Sept. 25, 1946, p. 1. Text: p. 6; D. S. B., Oct. 6, 1946, pp. 638-639. 
Summary: London Times, Sept. 25,.1946, p. 4. 


24/October 3 Atomic ENERGY. Texts of Bernard Baruch’s memorandum to President 
Truman on statements regarding atomic energy made by former Secretary of 
Commerce Wallace and other documents: N. Y. T., Oct. 3, 1946, p. 28. Mr. 
Wallace’s reply of Oct. 3: N. FY. T., Oct. 4, 1946, p. 6. 


24-October 27 BULGARIAN Exzcrions. U. S. Dept. of State made publie Oct. 21 an 
exchange of notes of Sept. 24 and Oct. 1, regarding a proposal to have the 
Control Commission consider. steps to ensure free elections. N. Y. T., Oct. 22, 
` 1946, p. 1. Text: p. 4; D. S. B., Nov. 4, 1946, pp. 818-820. In the elections 
of Oct. 27 the Communist-dominated Fatherland Front won. N. Y. T., Oct. 29, 
1946, p. 13. 


26-November 15 Inponrsia. Indonesian demands were presented.in a note to the 
Dutch authorities and the talks ended temporarily for consultation. London 
Times, Sept. 27, 1946, p. 4. Conversations were resumed Oct. 1 in the Bangka 
Islands with Dutch, Eurasian, Chineso and Arab communities and the Commis- 
sioner-General represented. C. I. Æ. D., Sept. 23/Oct. 6, 1946, p. 589. On 
Oct. 7 Dutch and Indonesian representatives met at Batavia under British chair- 
manship. N. Y. T., Oct. 8, 1945, p. B; London Times, Ovi. 8, 1946, p. 4. Dutch | 
and Indonesians agreed Oct. 14 on a truce ending 14 moaths.of warfare. C. I. 
E. D., Oct. 7/20, 1946, p. 622. The negotiators reachsd a compromise plan 
Nov. 12 for the de facto recognition of Indonesian Republic. N. Y. T., Nov. 
14, 1946, pp. 1, 6. It was initialed Nov. 15. N. Y. T., Nov. 16, 1946, p. 8. 
Text of draft agreement: N. Y. T., Nov. 19, 1946, p. 16. Summary: London 
Times, Nov. 19, 1946, p. 3. 


27 Goro., U. 8. Department of State announced formation of a Tripartite Commis- 
sion for the Restitution of Monetary Gold to implement Part IIT of the agree- 
ment between the Allied Powers, Paris, last Jan. 14. Headquarters will be at 
Brussels. The group will operate independently of the Inter-Allied Reparations 
Agency. N. Y.T., Sept. 28, 1946, p. 11. Text of Terms of Reference: D. S. B. 
Sept. 29, 1946, p. 563. 


27-October 3 INTERNATIONAL BANK FoR RECONSTRUCTION AND DEVELOPMENT, and IN- 
TERNATIONAL MONETARY FunD. Opened first annual meeting on Sept. 27 in 
Washington with 38 Governors for the Bank present, and 39 Governors of the 
Fund. N. Y. T., Sept. 28, 1946, p. 1. Elected Hugh Dalton as Chairman of 
the Boards at the closing session on Oct. 3. N. Y. T., Oct. 4, 1846, p. 12. The 
next annual meeting will take plece in London, September, 1947. D. S. B. 
Oct. 20, 1946, p. 707. 
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28 Atomic ENERGY. Scientifie and Technical Committee of the U. N. Atomie Energy 
Commission submitted its report. London Times, Sept. 30, 1946, p. 3. Text: 
N. Y. T., Sept. 29, 1946, p. 46; U. N. Doc. AEC/C.2/6, AEC/C.3/3. 


28-October 21 TELECOMMUNICATIONS CONFERENCE. Representatives of Great Britain, 
China, France, United States and Russia attended a conference at Moscow. 
N. Y. T., Aug. 31, 1946, p. 4. Agenda: D. 8. B., Sept. 8, 1946, p. 459. U. 8. 
delegation: D. S. B., Sept. 29, 1946, p. 575. Adopted Oct. 21 a recommendation 
for a world conference on radio communications in May 1947, to be followed by 
another in 1948 on telephone and telegraph regulations. Adopted a preliminary 
draft of a new convention on telecommunications. London Times, Oct. 22, 
1946, p. 3. Report of chief U. S. delegate was contained in a radio address. 
Text: D. S. B., Nov. 24, 1946, pp. 943-946. 


28-November 22 DANUBE River. Traffic on the Danube was discussed Sept. 28 by the 
U. N. Economic and Social Council. N. Y. T., Sept. 29, 1946, p. 44. Text of 
draft resolution submitted by the United States to the Council: D. S. B., Oct. 
13, 1946, p. 658. On Sept. 30 the United States and Great Britain withdrew 
, demand for incorporation into Rumanian peace treaty of clauses to ensure non- 
discriminatory administration of the Danube. WV. Y. T., Oct. 1, 1946, pp. 1, 14; 
London Times, Oct. 1, 1946, p. 4. Peace Conference at Paris approved Oct. 
10 the provision of the Rumanian peace treaty calling for free navigation on 
the River. N. Y. T., Oct. 11, 1946, pp. 1, 8. Bulgarian treaty, containing pro- 
visions to internationalize the Danube was adopted by the Peace Conference 
Oct. 11. N. Y. T., Oct. 12, 1946, p. 1. Secretary General Lie of the United 
Nations asked 7 nations on Oct. 8 if they would participata in a Danube eon- 
ference. N. Y. T., Oct. 9, 1946, p. 21. On Oct. 31, Russia, Czechoslovakia and 
Yugoslavia declined, while Great Britain, Greece, and U. 8. accepted, and 
France agreed conditionally. N. Y. T., Nov. 1, 1946, p. 18; D. S. B., Dee. 1, 
1946, p. 986. Plan to transfer 600 Danube River ships to their owners was 
announced Nov. 11 by Secretary Byrnes. N. Y. T., Nov. 12, 1946, pp. 1, 2; 
London Times, Nov. 13, 1946, p. 4. The United States began the return Nov. 

22. N. Y. T., Nov. 23, 1946, p. 8. 


29-November 13 France. Draft constitution was adopted Sept. 29 by the Assembly. 
London Times, Sept. 30, 1946, p. 4; N. Y. T., Sept. 29, 1946, p. 43. English 
translation of text of draft constitution: N. Y. T., Oct. 1, 1946, p. 16. The 
Constitution was approved Oct. 13 by the electorate. N. Y. T., Oct. 14, 1946, 
p. 1; London Times, Oct. 15, 1946, p. 4. The Constitution was promulgated 
and came into force Oct. 28. C. I. E. D., Oct. 21/Nov. 10, 1946, p. 654. The 
Cabinet voted Nov. 13 to resign. N. Y. T., Nov. 14, 1946, p. 20. 


80 Navicert. Announcement was made that Great Britain and the United States 
would end the navicert system [which was set up by an exchange of notes on 
Noy. 21, 1939 and which came into force Dec. Ist following]. D. S. B., Sept. 
29, 1946, p. 578. 


October, 1946 l 
1-15 MINING ENGINEERING AND GEOLOGY CONGRESS. Sezond Pan American Congress 
‘ of Mining Engineering and Geology met at Petropolis, Brazil. D. S. B., Nov.. 
10, 1946, p. 846. U.S. delegation: D. S. B., Oct. 6, 1946, p. 630. 
x 


2 INTERNATIONAL MONETARY FUND. The Board of Governors elected Turkey, Syria, 
Lebanon and Italy to membership [total—43 nations]. Increased quotas of 
contribution assigned to France and Paraguay. Voted to study the monetary 
use of silver, N. Y. T. Oct. 3, 1946, pp. 1, 10. 
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3 ARGENTINA—BraziL. Effected trade agreement by exchange of notes at Rio de 
Janeiro, N, Y. T., Oct. 4, 1946, p. 3. 


3 Byrnes, James F, Text of address in Paris on U. S. foreign policy; N. Y. T., 
i Oct. 4, 1946, p. 4; D. 8. B., Oct. 18, 1946, pp. 665-668. 


4 BuLearia. Arnouncement was made of the publication of a new draft constitu- 
tion. N. Y. T., Oct. 5, 1946, p.8; C. I. E. D., Sept. 23/Ocs. 6, 1946, p. 577. 


4 GreEce—Unitea States. Signed agreement at Washington, granting a $25,009,- 
000 credit to Greece for the purchase of surplus war property. London Times, 
Oct, 11, 1946, p. 3; N. Y. T., Oct. 11, 1946, p. 20. 


7/November 13 Scvret Russta—Sweren. Signed 15-year trade treaty at Moscow. 
Summary of provisions: N. Y. T., Oct. 8, 1946, p. 10; London Times, Oct. 8, 
1946, p. 8. The treaty was ratiñed by Sweden on Nov. 13. N. Y. T, Nov. 14, 
1946, p.19 London Times, Nov. 14, 1946, p. 4. 


8 Atomic Boms, In an address accepting fifth annual award of Freedom Horse 
Bernard M. Baruch opposed scrapping atomic bombs prior to an efective inter- 
national control plan. N. Y.T, Oct. 9, 1946, p. 1. Text: p. 23. 


8 REPARATIONS (German). At closing meeting of its 5th session in Brussels the 
Council of the Inter-Allied Reparations Agency voted to refer to the Council 
of Foreign Ministers the matter of reparations payments which have fallen be- 
hind schedule. N. Y. T., Oct. 10, 1946, p. 5. 


8—-November 7 TRUBTEESHIP. Secretary General Lie of the United Nations announced 
Oct. 8 that France had submitzed the text of proposed trusteeship agreements 
for the French Cameroons axd Togoland. N. Y. T., Oct. 9, 1946, p. 21. An- 
nouncement was made Oct. 22 that France had submitted data on a long list 
of French possessions. N. Y. T., Oct. 23, 1946, p. 5. On Oct. 28 Mr. Lie an- 
nounced that in submitting a trasteeship draft for Western Samoa, New Zealand 
became the 5th country to submit drafts. N. Y. T., Oct. 29, 1946, p. 4. Text 
of U, S. draft agreement on trusteeship in the Pacific: N. Y. T., Nov. 7, 1946, 
p. 24; D. 8. B., Nov. 17, 1846, pp. 889-891. The United States proposed 
Nov. 7 to waive its right as a ‘‘state directly concerred’’ to veto proposed 
United Nations trusteeship agreements on condition that other countries would 
take like action. Failing U. N. approval of its draft agreement the U. 8. 
would continue de facto control. N. FY. T., Nov. 8, 1946, pp. 1, 4. 


8&-November 13 Atomic Enercy. U. N. Commission voted to study and define pre- 
cautionary measures against illegal production and diversion of atomic energy. 
N. Y. T., Oct. 9, 1946, p. 1. Summary of Prime Minister Attlee’s remarks in 
the House of Commons: London: Times, Oct. 9, 1946, p. 8. Russian member of 
the Commission offered plan for atemic control requiring supervision of mineral 
resources and disclosure of meshods of mining atomic raw materials. N. Y. T. 
Oct, 22, 1946, pp. 1, 6. The Commission approved Nov. 13 a stewardship report 
by a vote of 10-0, Poland and Russia abstaining. Suggestions made in the 
report: N. Y. T., Nov. 14, 1946, p. 8. 


9 Antarctic Reeions. Decree issued by Argentine Government asserting sov- 
ereignty over the Argentine submarine platform and water covering it. London 
Timea, Oct. 11, 1946, p. 4. Text below, Supplement, p. 11. 


10 CHINA. Kuomintang Central Executive Committee re-elected Generalissimo 
Chiang Kai-shek as President. London Times, Oct. 11, 1946, p. 4. 
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11 GREAT BRITAIN—GUATEMALA. Foreign Minister of Guatemala announced that 
Great Britain had rejected a Guatemalan proposal to submit Guatemala’s claims 
to British Honduras t the International Court of Justice, an issue which grew 
out of Spanish treaties dating back to 1670. N. Y. T., Oct. 12, 1946, p. 5. 


12 Iratry—Unitep Srares, Secretary of State Byrnes annourced that the United 
States would transfer $50,000,000 to the Italian Government immediately to re- 
imburse that Government for lire lent to the United States for purchase of 
supplies in Italy.-- Text of Mr. Byrnes’ letter: V. Y. T., Oct. 13, 1946, pp. 1, 27. 


14 Lenp-Leasz. Details of mutual aid given by Great Britain to U. S. A., Russia, 
China and the Allied European countries from March 1941 z0 Sept. 1, 1945 were 
published as Cmd. 6931. C. I. E. D., Oct. 7/20, 1946, p. 616. 


14/24 German Occupation. Allied Control Council’s codrdinating committee adopted 
Oct. 14 a penal code nder which many thousands of German war criminals, 
militarists and Nazis can be arrested and punished under a common set of prin- 
ciples. WN. Y. T., Oct. -15, 1946, p. 14. Ordinance No. 7 of the American 
Military Government was promulgated for establishing the organization and 
procedure for further war trials in Germany. N. Y. T., Oct. 25, 1946, p. 11. 


15 Passports. At a meeting of the Intergovernmental Committee on Refugees in 
London, representatives of 15 nations of the 25 attending, signed an agreement 
providing for a ‘‘travel document’’ for displaced persons. The document will 

. enable the holder to return, for the life of the document, without a visa, to the 
country issuing it, in this way differing from the Nansen passport. London 
Times, Oct. 16 and 18, 1946, pp. 4 and 4. Displaced persons will be eligible 
for a ‘travel document?’ on Jan. 15, 1947. N. F. T., Oct. 19, 1946, p. 9. 


15-November 26 TRADE AND EMPLOYMENT CONFERENCE. Preparatory Committee opened 
meetings Oct. 15 in London with 17 governments represented: London Times, 
Oct. 16, 1946, p. 4. U. 8. delegation: D. S. B., Oct. 13, 1946, p. 664. Decided 
Oct. 16 to hold remaining meetings in private. London Times, Oct. 17, 1946, 
p. 6. Adopted rough draft providing for an international trade organization, 
at the final session of Nov. 26. Second session cf the Preperatory Commission 
will be held at Geneva in April, 1947. N. Y. T.. Nov. 27, 1946, p. 8. 


17 BRAZII -—OZECHOSLOVAKIA. Signed trade and navigation treaty at Rio de Janeiro 
granting a $20,000,000 credit to Czechoslovakia. N. Y. T., Det. 18, 1946, p. 6. 


18/25 CZECHOSLOVAKIA. Foreign Minister stated that his country had decided to pay in 
full the claims of foreign investors in Czechoslovakia which arose following the 
nationalization of Czech industry. WN. Y. T., Oct. 19, 1946, >. 2. Nationaliza- 
tion decrees were signed Oct. 25. They provide for compensation to individuals 
and corporations except those engaged in activities against the sovereignty, 
independence, ete., of the Czechoslovak Republic. D. S. B., Dec. 1, 1946, p. 
1003. 


18 FraANCE—UNITED STATES. Signed convention at Paris for prevention of double 
taxation on incomes. N. Y. T., Oct. 19, 1946, p. 8; D. S. B., Nov. 3, 1946, 
p. 827. 


18 GERMAN Property. Spanish Cabinet announced an accord with the British, 
French and American governments on the disposition of German properties in 
Spain. N. Y. T., Oct. 19, 1946, p. 5. 


18 UNITED STATES— YUGOSLAVIA. U. S. note charged that some of its citizens had 
been subjected to forced labor and had died as a result. Yugloslav Embassy 
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made a deniel of the charges. N. Y. T., Oct. 19, 1946, p. 1. Text of U. 8. 
note: p. 7; D. S. B, Oct, 27, 1946, pp. 761-762. Texts of other U. S. and 
"Yugoslav notes: pp. 762-764. 


19/22 Irany—Unirep States. Text of telegrams expressing mutual peace aims: D. 
8S. B., Nov. 3, 1946, p. 821. 


20 Unirep Nations. Fifty events in its history: N. Y. T., Oct. 20, 1946, IV, p. 5. 


21 Cuina—Iyp1a. India announced future exchange of ambassadors. N, Y. T, 
Oct. 22, 1946, p. 15. 


21 Mototov, V. M Text of Soviet Foreign Minister’s declaration pledging Rus- 
sian coöperation in the cause of peace: N. Y. T., Oct. 22, 1946, p. 1. 


22 Brvin, ERNEST. Excerpts from speech in the House of Commons on British for- 
eign policy: N. Y. T., Oct. 23, 1946, p. 5. Text: London Times, Oct. 23, 1946, 
pp. 4, 8. r . 

22 PHILIPPINE REPUBLIC—UNITED STATES. Treaty of General Relations and proto- 
col, signed at Manila, July 4, 1946, came into force with the exchange of rati- 
fications, Text of treaty and protocol: D. S. B., Nov. 3, 1946, pp. 824-826. 


22/30 ALBANIA—GREAT Brrrain. Two British warships were sunx with loss of life on 
Oct. 22 in Corfu Channel. Albania sent protest Oct. 30 to the United Nations 
on the presence of these ships in her territorial waters. London Times, Oct. 31, 
1946, p. 3. 


23-November 19 Unxirep NATIONS. General Assembly. Opened 2d part of the first 
session on Long Island. N. Y. T., Oct. 24, 1946, p. 1. Text of President Tru- 
man’s addrass: p. 2; D. 8. B., Nov. 3, 1946, pp. 808-812. Member nations and 
chief delegates:. N. Y. T., Oct. 23, 1946, p. 5. Mr. Vishinsky of Russia with- 

* drew objection Oct. 25 to the consideration of the veto question. N. Y. T., Oct. 
26, 1946, p. 1.. The British policy on atomic energy was outlined by Mr. Noel- 

: Baker. London Times, Oct. 26, 1946, p. 4; U. N. Doc. A/P.V./37, pp. 74-75, 
Text of oral report of the Seeretary General: N. Y. T., Oct. 25, 1946, p. 4; 
U. N. Doc. A/65/Add.1. On Oct. 29 Mr. Molotov called for a general reduc- 
tion of armaments and outlawry of the atomic bomb as well as a report on 
armed forces in former enemy countries. N. Y. T., Oct. 30, 1946, p. 1. Trans- 

_ lation of the plan: p. 12; U. N. Doc. A/P.V./42, pp. 165-181. Mr. Austin, 
the chief delegate of the United States, agreed in principle to disarmament, but 
stated if must not-be a unilateral. U. S. action. N. Y. T., Oct. 51, 1946, p. 1. 
Text of address: p. 12; U. N. Doo. A/P.V./44, pp. 231-246. On Oct. 31 limita- 
tion of armaments and the Franco régime were added to the agenda. List of 
topic assignments to Committees: N. Y. T., Nov. 1, 1946, p. 14. Iceland, Swe- 
den and Afghanistan were welcomed Nov. 9 as new members. N. Y. T., Nov. 
10, 1946, p. 33; London Times, Nov. 11, 1946, p. 3. Representatives of the 
new member countries signed the Charter on Nov. 19. N. Y. T., Nov. 20, 1946, 
pp. 1, 3. : 

24-26 INTERNATIONAL JURIDICAL ConcREss. Held sessions in Paris. The creation of 
an international code for war crimes and punishment for financial backers of 
the nazi regime were discussed. N. Y. T., Oct. 26, 1946, p. 5. Formation of 
an International Association of Jurists was approved in a resolution adopted 
Oct. 26. The next meeting will be at Brussels in July, 1947, N. Y. F., Oet. 
27, 1946, p. 34. 


_ 24-30 UNITED MARIMIME CONSULTATIVE COUNCIL. Second meeting was held in Washing- 
ton. Subjects listed for discussion: D. S. B., Oct. 6, 1946, p. 631. Text of 
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‘Mr. Clayton’s address: D. S. B., Nov. 3, 1946, pp. 816-817, 822. Council be- 
came non-existent as of Oct. 31, 1946, and will be succeeded by the Provisional 
Maritime Consultative Council set up at this meeting. D. S. B., Dec, 1, 1945, 
p. 1002. 


25/30 AUSTRIAN Occupation. Allied Council issued a statement Oct. 25 registering dis- 
approval of Austrian economic conditions and calling upon the Government to 
remedy the situation. London Times, Oct. 28, 1946, p. 4. The Austrian Par- 
Hament instructed Chancellor Fig] on Oct. 30 to work for the restoration of 
Austria’s sovereignty, including the end of the oceupation by the Allies. N. 
Y. T., Oct. 31, 1946, pp. 1, 5. 


27 Soviet Russta—SwEvEN. Signed aviation agreement at Moscow. N. Y. T., Oct. 
28, 1946, p. 4. 


28 AustRisA—Unirep Starzs. Policy on the status of Austria was defined in a state- 
ment issued by the Department of State. Text: D. S. B., Nov. 10, 1946, pp. 
864-865. 


28/November 1 Atomic ENERGY. President Truman named five civilians to the new 
atomic energy commission. Members: N. Y. T., Oct. 29, 1946, p. 1. Text of 
the President’s atatement: p. 3. David Lilienthal was sworn in as chairman 
on Nov. 1. N. Y. T., Nov. 2, 1946, p. T. 


28/November 2 RuMANIAN ELrcTIons. British and U. S. notes were delivered to the 
Rumanian Government on Oct. 28, concerning the lack of freedom for political 
parties in the forthcoming elections, in contravention of assurances received in 
‘Jan. 1946 from the Council of Ministers and its President. Text of U. S. note: 
D. S. B., Nov. 10, 1946, p. 851; N. Y. T., Oct. 31, 1946, pp. 1, 7. Reply of 
Nov. 2 stated the notes were an intervention in internal affairs and an infringe- 
ment of sovereignty. N. Y. Tọ, Nov. 4, 1946, p. 5. Partial text of unofficial 
translation: N. Y. T., Nov. 5, 1946, p. 6. f 


29-31 DISARMAMENT. In the U. N. General Assembly Mr. Molotov called for a general 
reduction of armaments. N. Y. T., Oct. 30, 1946, p. 1. English translation of 
speech: p. 12; P. N. Doc. A/P.V./42, pp. 165-181. Mr. Austin of the U. S. 
agreed in principle, and stated it must not be a U. S. unilateral action. N. 
.Y. T., Oct. 31, 1946, p. 1. Text: p. 12; U. N. Doe. A/P.V./44, pp. 231-246. 


30 ÅRGENTINA—SPAIN. Signed trade agreement at Buenos Aires. N. Y. T., Oet. 31, 
1946, p. 2. 


30 CARIBBEAN COMMISSION. United States, Great Britain, France and Netherlands 
signed an agreement in Washington, formally establishing the Commission and 
its auxiliary bodies—a Research Council and a West Indian Conference. The 
Commission aims to promote the scientific, technological and economic develop- 
ment of the Caribbean. D. S. B., Nov. 17, 1946, p. 920; C. 8. Monitor, Oct. 30, 
1946, p. 6; London Times, Oct. 31, 1946, p. 3. Text: G. B. M. S. No. 13 (1946), 
Cmd. 6972. Permanent headquarters have been acquired for the permanent 
secretariat at Port-of-Spain, Trinidad. Lawrence W. Cramer is secretary gen- 
eral. N. Y. T., Oct. 31, 1946, p. 10. 


30/November 3 Japan. The new Constitution was approved Oct. 30 by the Privy Coun- 
cil, which then voted itself out of existence. N. Y. T., Oct. 31, 1946, p. 2. The 
Emperor promulgated the Constitution on Nov. 3. N. Y. T., Nov. 3, 1946, p. 1. 
Text of reseript: pp. 1, 49. 


31 


31 
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Brazil-—GREAT Britain, Signed an air transport agreement in London. N. 
Y. T., Nov. 1, 1946, p. 11; London Timea, Nov. 1, 1946, p. 3. Text: Brazil No. > 
2 (1946), Oma. 6962. 


Gotp. Anouncement was made in Bucharest that the Dutch and Belgian Govern- 
ments had filed claim to 60 tons of gold, paid by Germany to Rumania for oil 
exports during the war, claiming it had originally been looted from Belgium 
and the Netherlands. N. Y. T., Nov. 1, 1946, p. 15. 


November, 1946 : 
1/14 Peace Treaty (German). In identical notes to the United States, Russia, Great 


Britain and France, the right to be heard in the drafting of a peace treaty for 
Germany ‘was demanded by Belgium, Luxembourg and the Netherlands. N. 
Y. T., Nov. 2, 1946, pp. 1, 5; C. I. E. D., Oct. 21/Nov. 10,1946, pp. 650-669, 
A Polish note was also handed to the Council of Foreign Ministers on Nov. 14 
in which Poland made the same request. London Times, Nov. 18, 1946, p. 6. 


Am Transpo3zt. Conference of the International Air Transport Association, 
with delegates from 70 countries, ended at Cairo, Egypt. Adopted resolutions 
for standardization of all dimensional units in international air transport, es- 
tablishment of an airline clearinghouse, international accounts on a dollar or 
sterling basis and the retention of the Warsaw convention. Next annual meet- 
ing to be aż Rio de Janeiro. N. Y. T., Nov. 3, 1946, p. 12. 


AustTria—Betaium. Signed trade agreement in Vienna. N. Y. T., Nov. 4, 1946, 
p. 6. 


Cuina—Unitep Starrs. Signed 10,000-word treaty of friendship, commerce and 
navigation at Nanking. D. 8. B, Nov. 10, 1946, p. 866. Brief summary: 
N. Y. T., Nov. 4, 1946, p. 10. 


Greece. Reconstituted Cabinet was sworn in. Members: N, Y. T., Nov. 5, 1946, 
p. 8; London Times, Nov. 5, 1946, p. 3. 


4-10 HEALTH ORGANIZATION. Interim Commission of the World Health Organization 


opened meetings in Geneva on Nov. 4. London Times, Nov. 5, 1946, p. 3. Dr. 
Thomas Parran was U. 8. delegate. Summary of meeting: U. N. Weekly Bul- 
letin, Nov. 25, 1946, pp. 38-40. i 


4-15 CoUNCIL or FOREIGN MINISTERS. Opened sessions in New York Nov. 4 to con- 


tinue consideration of the peace treaties. N. Y. T., Nov. 5, 1946, pp. 1, 3; 
London Times, Nov. 5, 1946, p. 4. Eight major issues before the Council and 
position thereon: N. Y. T, Nov. 4, 1946, p. 5. Summary of proceedings to 
Nov. 7: N. Y. T., Noy. 8, 1946, p. 3. Summary through Nov. 10: N. Y. T. 
Nov. 11, 1946, p. 3. Czechoslovak and Polish Foreign Ministers announced 
Nov. 15 that they had sent notes to the Council asking that their countries be 
permitted to help draft the peace treaty with Germany. N. Y. T., Nov. 16, 
1946, p. 5. 


5/14 AtpantA—Unirep Srares. U. S, note of Nov. 5 stated that the U. S. informal 


6 


mission was being recalled because of Albanian unwillingness to recognize the 
validity of existing treaties and obligations. N. Y. T., Nov. 9, 1946, pp. 1, 7. 
Text: D. 8. B., Nov. 17, 1946, pp. 913-914. Text of Albanian note, broadcast 
by Moscow radio on Nov. 14: N. Y. T., Nov. 15, 1946, p. 6. 


Pan AMERICAN Union. In conformity with Resolution IX of the Inter-American 
Conference on Problems of War and Peace (1945), providing for the annual 
election of the Chairman and Vice Chairman of the Governing Board, Dr. An- 
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tonio Rocha of Colombia was elected Chairman. DÐ. 8. B., Nov. 17, 1946, pp. 
920-921. 


6-7 Trieste. Texts of Yugoslav and Italian statements which were heard by the 
Council of Foreign Ministers: N. Y. T., Nov. 7, 1946, p. 36. Announcement 
was made Nov. 7 of Marshal Tito’s offer to bargain on Trieste, which might 
be kept by Italy, if Yugoslavia could have Gorizia. The offer was declined by 
Italy. N. Y. T., Nov. 8, 1946, pp. 1, 3; London Times, Nov. 8, 1946, p. 4. 


11-15 Woor. International Wool Meeting ‘ovened Nov. 11 in London. London Times, 
Nov. 12, 1946, p. 4. U. S. delegation: D, S. B., Nov. 3, 1946, p. 789. List of 
countries represented and text of statement of Nov. 15, released by heads of 
delegations at the meeting: D. S. B., Nov. 24, 1946, p. 942. 


14 OZECHOSLOVAKIA—UnitTup States, Exchanged identical notes, embodying agree- 
ment concerning commercial property, compensation for nationalized property 
and related matters. Text of U.S. note: D. 8. B., Dec. 1, 1946, pp. 1004-1006. 


14 Inpia—Unitep STATES, Signed air transport agreement at New Delhi. N. Y. T., 
Nov. 15, 1946, p. 12. Summary: D. 8. B., Nov. 24, 1946, pp. 966-967. 


15 Cura. Constitutional Assembly convened, with more than 1300 delegates pres- 
ent. N. Y. T., Nov. 16, 1946, p. 8. i 


MULTIPARTITE CONVENTIONS 


AERIAL Navigation. Paris, Oct. 13, 1919. 
. Denunciation announced: 
Spain. Oct. 18, 1946. N. Y. T., Oct. 19, 1946, p. 5. 
AIR TRANSPORT AGREEMENT. Chicago, Dee. 7, 1944. 
Adherence: 
Argentina. June 4, 1946. 
Denunciations: 
Dominican Republic {effective Oct. 14, 1947). 
. ` Nicaragua (effective Oct. 7, 1947). 
Signature: ; 
Iran, Aug. 13, 1946. D. 8S. B., Nov. 24, 1946, p. 970. 
AVIATION CoNVENTION. Chicago, Dee. 7, 1944. 
Ratifications (announced) : 
India. Nov. 13, 1946. N. Y. T.; Nov. 14, 1946, p. 13. - 
Spain. Oct. 18,1946. N. Y. T., Oct. 19, 1946, p. 5. 
Ratifieations deposited: 
Treland. Oct. 31, 1946. 
Sweden. Nov. 7, 1946. D. 8S. B., Nov. 24, 1946, p. 970. 
INDUSTRIAL Prorerty. London, June 2, 1934. 
Adherence: 
New Zealand (effective July 14, 1946). D. S. B., Sept. 22, 1946, p. 552. 
INTER-AMERICAN Automotive Trarric. Washington, Dec. 15, 1943. 
Ratifications: 
Costa Rica. Aug. 12, 1946. 
Panama. Sept. 3, 1946. P. A. U. (Spanish), Nov. 1946, p. 650. 
United States. Aug. 8, 1946. D. 8. B., Sept. 1, 1946,-p. 426. 
Ratification deposited: i 
` United States. Oct. 29, 1946. D. 8. B., Dec. 1, 1946, p. 1021. 


Promulgation: i 
United States. Nov. 1, 1946. D. 8. B., Dec. 1, 1946, p. 1021. 
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INTER-AMERICAN INDIAN Institute. Mexico City, Nov. 29, 1940. 
Adherence deposited: ; 
Venezuela. Aug. 8, 1946. D. S. B., Nov. 10, 1946, p. 866. i 
INTERNATIONAL CourT or Justice. Statute. Optional Clause. San Francisco, June 26, 
1945. - 
Declarations signed: 
Great Britain. Feb. 13, 1946. G. B.M. 8. No. 11 (1946), Cmd. 6934. 
United States. Aug. 14, 1946. 
Declaration deposited: 
United States. Aug. 26,1946. N. Y. T., Aug. 27, 1946, p. 6; D., 8. B., Sept. 8 
1946, pp. 452-453. 
Letters, Ete., or DECLARED VALUE. Bueros Aires, May 23, 1939, 
Adherences: 
Lebanon. Nov. 27, 1945. 
Syria. April 10,1946. D. 5. B., Sept. 22, 1946, p. 552. 


Money Orpers. Buenos Aires, May 23, 1939. 
. Adherences: 
Lebanon. Nov. 27, 1945. 
Syria. April 10, 1946. D. S. B., Sept. 22, oe 552. 


Narcorios. Geneva, July 13, 1931. 
Ratification deposited: 
Argentina, April 18, 1946. D. S. B., Sept. 22, ‘1946, p. 552. 
Orrum CONVENTION. Geneva, Feb. 19, 1925. 
Ratification deposited: a 
Argentina, April 18,1946. D. 8S. B., Sept. 22, 1946, p. 552. . 
Orrom Convention. The Hague, Jan. 23, 1912. 
Ratification deposited: 
Argentina. Apr. 23,1946. D. 8S. B., Sept. 22, 1946, p. 552. 
Orrom Convention. Final Protocol. The Hague, July 9, 1913. RI 
Ratification deposited: ` ` i 
Argentina, Apr. 23, 1946. D. S. B., Sept..22, 1946, p. 552. 
PARCEL Post. Buenos Aires, May 23, 1939. 
Adherences: 
Lebanon. Nov. 27, 1945. 
Syria. April 10,1946. D. S. B., Sept. 22, 1946; Be 552. 
Passports. London, Oct. 15, 1946. 
Signed by 15 nations (no n names} London Times, Oct. 16, 1946, p. 4; N. Y, T, Oct. 
19, 1946, p. 9. ms 
PRIVILEGES AND IMMUNITIES, UNITED Nations. London, Feb. 13, 1946. 
Ratification: i 
Great Britain. N. Y. T., Oct. 5, 1946, p. 5. ; 
Ravilo COMMUNICATIONS REGULATIONS AND Protocol, Revision. Cairo, April 8, 1938. 
Adherence: ; i 
Lebanon. D. 3. B., Sept. 22, 1946, p. 552. 
RADIO, COMMUNICATIONS REGULATIONS. Additional Protocol. Revision. Cairo, April 
8, 1938. . 


Adherence: 
Lebanon. D. S. B., Sept. 22, 1946, p. 552. 
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Rep Cross. Geneva, July 27, 1929. 
Adherences: , = 
Lebanon. 
Syria. D. S. B., Sept. 22, 1946, p. 553. 
SANITARY CONVENTION. Paris, June 21, 1926. Amendment, Washiagton, Jan. 5, 1945. 
Accessions: : 
Denmark, with reservation (effective Aug. 23, 1946). 
Syria (effective Oct. 31, 1946). D. S. B., Dec. 1, 1946, p. 1022. 
SANITARY CONVENTION. Paris, June 21, 1926. Amendment, Washington, Jan. 5, 1945. 
Protocol, Washington, April 23, 1946. 
Accessions: l 
Denmark, with reservation (effective Aug. 23, 1946). 
Syria (effective Oct. 31, 1946). D. S. B., Dec. 1, 1946, p. 1022. 
SANITARY CONVENTION FOR AIR NAVIGATION. The Hague, April 12, 1933. 
Adherence: 
Dominican Republic. June 12, 1946. D. S. B., Sept. 22, 1946, p. 552, 
SANITARY CONVENTION FOR AIR Navigation. The Hague, April 12, 1933. Amendment, 
Washington, Jan. 5, 1945. 
Accession: 
Syria (effective Oct. 31, 1946). D. S. B., Dec. 1, 1946, p. 1022. 
SANITARY CONVENTION For Arr NAVIGATION. The Hague, April 12, 19833. Amendment, 
Washington, Jan. 5, 1945. Protocol. Washington, April 23, 1946. 
Accession: 
Syria (effective Oct. 31, 1946). D. 8..B., Dec. 1, 1946, p. 1022, 
SUGAR MARKETING AND PeopuctTion. Protocol, Londen, August 30, 1946. 
Signatures and Text: G. B. T. S., No. 45 (1946), Cmd. 6946, pp. 6-8. 
Contains also texts of Protocols of August 31, 1944 and August 31, 1945, 


TRLECOMMUNICATIONS CONVENTION. Madrid, Dec. 9, 1982. 
Adherence: 
Lebanon. D. S. B., Sept. 22, 1946, p. 552. 
TELEGRAPH REGULATIONS AND ProrocoL. Cairo, April 4, 1938. 
Adherence: 
Lebanon. D. S. B., Sept. 22, 1946, p. 552. 
TELEPHONE REGULATIONS AND Prorocot. Cairo, April 4, 1938. 
Adherence: : ' 
Lebanon. D. S. B., Sept. 22, 1946, p. 552. 
U.N. E. 8. C. O. London, Nov. 16, 1945. 
Signatures and Text: G. B. F. 8. No. 50 (1946), Cmd. 6863. 
Acceptances deposited as of Nov. 4, 1946: p. 17. 
Unrrep NATIONS CHARTER. San Francisco, June 26, 1945. 
Ratification: . 
Argentina. August 30,1946. N. Y. T., Aug. 31, 1946, p. 7. 
Signatures of adherence: 
Sweden, Iceland and Afgnanistan. Nov. 19,1946. N.Y. T., Nov. 20, 1946, pp. 1, 3. 
Text of instrument of adherence: p. 3. i 
UNIVERSAL POSTAL CONVENTION. Buenos Aires, May 23, 1939. 
Adherences: 
Lebanon. Nov. 27, 1945. 
Syria. April 10,1946. D. S. B., Sept. 22, 1946, p. 552. 
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WEATHER Stations. London, Sept. 26, 1946. 
Signatures: . . 
Belgium, Canada, France, Ireland, Netherlands, Norway, Sweden, Great Britain and 
United States. N. Y. T., Oct. 4, 1946, p. 15; D. S. B., Oct. 13, 1946, p. 678. 
WHALING. London, June 8, 1937. 
Ratification deposited: 
Argentina, June 18, 1946. D. S. B., Sept. 22, 1946, p. 553. 
WHALING. London, June 8, 1937. Protocol of Amendment, June 24, 1938. 
Ratification deposited: 
Argentina. June 18,1946. D.S. B., Sept. 22, 1946, p. 553. 
Waauine, Protocoi. London, Feb. 7, 1944. 
Ratification deposited: 
Argentina. June 18,1946. D. S. B., Sept. 22, 1946, p. 553. 
WHALING. Supplementary Protocol, London, Nov. 26, 1945. 
Ratification deposited: 
United States. Aug. 30,1946. D. S. B., Sept. 22, 1946, p. 553. 
Text: Cong. Rec. (daily), July 30, 1946, pp. 10599-10602. 
WHEAT AGREEMENT MEMORANDUM. Amendment. Washington, Feb. 27, 1946. 
Acceptances: 
Argentina. April 9, 1946. 
Australia. March 20, 1946. 
Canada. Mareh 25, 1946. 
Great Britain. May 3, 1946. 
United States. 
Texts of notes o2 acceptance: T., I. A. S. 1540. 
Wi LIFE PRESERVATION IN THE WESTERN HEMISPHERE. Washington, Oct. 12, 1940. 
Ratification: 
Argentina. May 8, 1946. 
_ Ratifications deposited: : 
Argentina, June 27, 1946. 
Nicaragua. May 22,1946. D. S. B., Sept. 22, 1946, p. 552. 
Woritp HEALTH ORGANIZATION. Constitution. New York, July 22, 1946. 
Ratifications signified: 
Canada. 
China. 
Great Britain. N. Y. T., Sept. 13, 1946, p. 8. 
Donotuy R. Dart 


JUDICIAL DECISIONS 


INTERNATIONAL MILITARY TRIBUNAL (NUREMBERG), 
i JUDGMENT AND.SENTENCES * 


October 1, 1946 


Judgment 


On 8 August 1945, the Government of the United Kingdom of Great 
Britain and Northern Ireland, the Government. of the United States of 
America, the Provisional Government of the French Republic, and the 
Government of the Union of Soviet Socialist Republics entered into an 
Agreement establishing this Tribunal for the Trial of War Criminals whose 
offenses have no particular geographical lozation. In- accordance with 
Article 5, the following Governments of the United Nations have expressed 
their adherence to the Agreement: 


Greece, Denmark, Yugoslavia, the Netherlands, Ozechoslovakia, Poland, 
` Belgium, Ethiopia, Australia, Honduras, Norway, Panama, Luxembourg, 
Haiti, New Zealand, India, Venezuela, Uruguey, end Paraguay. 

By the Charter annexed to the Agreement, the constitution, jurisdiction, é 
and functions of the Tribunal were defined. 

The Tribunal was invested with power to try and punish persons who 
had committed Crimes against Peace, War Crimes, and Crimes against Hu- 
manity as defined in the Charter. 

The Charter also provided that at the Trial of any individual member 
_ of any group or organization the Tribunal may declare (in connection with 
any act of which the individual may be convicted) that the group or or- 
ganization of which the individual was a member was a criminal organi- 
zation.. 

In Berlin, on 18 October 1945, in accordance with Article 14 of the 
Charter, an Indictment was lodged against th2 defendants named in the 
caption above, who had been designated by the Committee of the Chief 
Prosecutors of the signatory Powers as major war criminals. 

A copy.of the Indictment in the German language was served upon each 
defendant in custody, at least 30 days before the Trial opened. 

This Indictment charges the defendants with Crimes against Peace by 
the planning, preparation, initiation, and waging of wars of aggression, 
which were also wars in violation of international treaties, agreements, and 
assurances; with War Crimes; and with Crimes against Humanity. The 
defendants are also charged with participating in-the formulation or exe- 
cution of a common plant or conspiracy to commit all these crimes. The 


* Text provided by Col. Lawrence D. Egbert, Editor cf The Record of the Tribunal. 
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Tribunal was further asked by the Prosecution to declare all the named 
‘groups or organizations to be criminal within the meaning of the Charter. 

The Defendant Robert Ley committed suicide in prison on 25 October 
1945. On 15 November 1945 the Tribunal decided that the Defendant 
Gustav Krupp von Bohlen und Helbach could not then be tried because cf 
his physical and mental condition, but that the charges against him in the 
Indictment should be retained for trial thereafter, if the physical and men- 
tal condition of the defendant should permit. On 17 November 1945 tke 
Tribunal decided to try the Defendant Bormann in his absence under the 
provisions of Article 12 of the Charter. After argument, and considera- 
tion of full medical ‘reports, and a statement from the defendant himself, 
the Tribunal decided on 1 December 1945 that no grounds existed for a 
postponement of the Trial against the Defendant Hess because of his men- 
tal condition. A similar decision was made in the case of the Defendant 
Streicher. 

In accordance with Articles 16 and 28 of the Charter, Counsel were either 
chosen by the defendants in custody themselves,‘or at their ‘request were 
appointed by the Tribunal. In his absence the Tribunal appointed Coun- 
sel for the Defendant Bormann, and also assigned ‘Counsel to represent 
the named groups or organizations. 

The Trial, which was conducted in four languages—English, Russian, 
French, and German—began on 20 November 1945, and pleas of ‘‘Not 
Guilty” were made by all the defendarts except Bormann. 

The hearing of evidence and the speeches of Counsel concluded on 31 
August 1946. g 

Four hundred and three open sessions of the Tribunal have been held. 
Thirty-three witnesses gave evidence orally for the Prosecution against the 
individual defendants and 61 witnesses, in addition to 19 of the defendants, 
gave evidence for the Defense. : 4 

A further 143 witnesses gave evidence for the Deferse by means‘of writ- 
ten answers to interrogatories. 

The Tribunal appointed Commissioners to hear evidence relating to the - 
organizations, and 101 witnesses were heard for the Defense before the 
Commissioners, and 1,809 affidavits from other witnesses were submitted. - 
Six reports were also submitted, summarizing the contents of a great num- 
ber of further affidavits. ; 

Thirty-eight thousand affidavits, signed by 155,000 people, were sub- 
mitted on behalf of the Political Leaders, 136,213 on behalf of the SS, 
10,000 on behalf of the SA, 7,000 on behalf of the SD, 3,000 on behalf of 
the General Staff and OKW, and 2,000 on behalf of the Gestapo. 

The Tribunal itself heard 22 witnesses for the organizations. The docu- 
ments tendered in evidence for the Prosecution of the individual defendants 
and the organizations numbered several thousands. A complete steno- 


174 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


graphic record of everything said in Court-has been made, as well as an 
electrical recording cf all the proceedings. : 

Copies of all the documents put in evidence by the Penia have been 
supplied to the Defense in the German language. The applications made by 
the defendants for the production of witnesses and documents raised serious 
problems in some instances, on account of the unsettled state of the Country. 
It was also necessary to limit the number of witnesses to be called, in order 
to have an expeditious hearing, in accordance with Article 18 (c) of the 
Charter. The Tribunal, after examination; zranted all those applications 
which in its opinion were relevant to the defexse of any defendant or named 
group or organization, and were not cumulative. Facilities were provided 
for obtaining those witnesses and documents granted through the office of 
the General Secretary established by the Trikunal. 

Much of the evidence presented to the Tribunal on behalf of the Prose- 
cution was documentary evidence, captured by the Allied armies in Ger- 
man army headquarters, Government buildings, and elsewhere. Some of 
the documents were found in salt mines, buried in the ground, hidden be- 
hind false walls and in other places thought to be secure from discovery. 
The case, therefore, against the defendants rests in a large measure on docu- 
ments of their own making, the authenticity of which has not been chal- 
lenged except in one or two cases. 


The Charter Provisions 


The individual defendants are indicted under Article 6 of the Charter, 
which is as follows: 


“Article 6. ‘The Tribunal established by the Agreement referred 
to in Article 1 hereof for the trial and punisnment of the major war 
criminals of the European Axis countries shall have the power to try 
and punish persons who, acting in the interests of the Huropean Axis 
countries, whether as individuals or as members of organizations, com- 
mitted any of the following crimes: 

“<The following acts, or any of them, are crimes coming within the. 

‘jurisdiction of the Tribunal for which there shall be individual re- 
sponsibility : 


(a) Crimes Against Peace: namely, planning, preparation, initia- 

‘ tion or waging of a war of aggression, or a war in violation of interna- 

tional treaties, agreements or assurances, or participation in a common 
plan or conspiracy for the accoraplishment of any of the foregoing: 


““(b) War Crimes: namely, violations of the laws or customs of war. 
Such violations shall include, but not be limited to, murder, ill-treat- 
ment or deportation to slave labor cr for any other purpose of civilian 
population of or in occupied territory, murder or ill-treatment of 
prisoners of war or persons on the seas, killing of hostages, plunder of 
public or private property, wanton destruccion of cities, towns or vil- 
lages, or devastation not justified by military necessity : 


y 
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“(e) Crimes Against Humanity: namely, murder, extermination, 
enslavement, deportation, and other inhumane acts committed against 
any civilian population, before or during the war, or persecutions on 
political, racial, or religious grounds in execution of or in connection 
with any crime within the jurisdiction of the Tribunal, whether or not 
in violation of the domestic law of the country where perpetrated. 

‘‘Leaders, organizers, instigators, and accomplices, participating in 
the formulation or execution of a common plan or conspiracy to com- 
mit any of the foregoing crimes are responsible for all acts performed 
by any persons in execution of such plan.’ 


These provisions are binding upon the Tribunal as the law to be applied 
to the case. The Tribunal will later discuss them in more detail; but, be- 
fore doing so, it is necessary to review the facts. For the purpose of show- 
ing the background of the aggressive war and war crimes charged in the 
Indictment, the Tribunal will begin by reviewing some of the events that 
followed the first World War, and in particular, by tracing the.growth of 
the Nazi Party under Hitler’s leadership to a position of supreme power 
from which it controlled the destiny of the whole German People, and 
paved the way for the alleged commission of all the crimes charged against 
the defendants. 


The Nazi Regime in Germany 
the Origin and Aims of the Naz Party 


On 5 January 1919, not two months after the conclusion of the Armistice 
which ended the first World War, and six months before the signing of the 
peace treaties at Versailles, there came into being in Germany a small po- 
litical party called the German Labor Party. On 12 September 1919 Adolf 
Hitler became a member of this Party, and at the first public meeting held 
in Munich, on 24 February 1920, he announced the Party’s program. 
That program, which remained unaltered until the Party was dissolved in 
1945, consisted of 25 points, of which the following five are of particular 
interest on account of the light they throw on the matters with which the 
Tribunal is concerned: 


“Point 1. We demand the unification of all Germans in the Greater 
Germany, on the basis of the right of self-determination of peoples. 

Point 2. We demand equality of rights for the German People in 
respect to the other nations; abrogation of the peace treaties of Ver- 
sailles and Saint Germain. 

Point 3. We demand land and territory for the sustenance of our 
people, and the colonization of cur surplus population. 

Point 4. Only a member of the-race can be a citizen. A member 
of the race can only be one who is of German blood, without considera- 
tion of creed. Consequently no Jew can be a member of the race. , . 

Point 22. We demand abolition of the mercenary troops and for- 
mation of a national army.’ 


PA 
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- OË these aims, the one which seems to have been regarded as the most 
important, and which figured in almost every public speech, was the re- 
moval of the ‘‘disgrace’’ of the Armistice, and the restrictions of the peace 
treaties of Versailles and Saint Germain. In a typical speech at Munich 
on 18 April 1923, for example, Hitler said with regard to the Treaty of Ver- 


sailles: 


‘The Treaty was made in order to bring 20 million Germans to their ` 
deaths, and to ruin the German Nation... .. At its foundation our 
movement formulated three demands: 


1. Setting aside of the Peace Treaty. 
2. Unification of all Germans. 
8. Land and soil to feed our Nation.’’ 


The demand for the unification of all Germans in the Greater Germany 
was to play a large part in the events prececing the seizure of Austria and 
Czechoslovakia; thé abrogation cf the Treaty of Versailles was to become 
a decisive motive in attempting to justify the policy of the German Gov- 
ernment; the demand for land was to be the justification for the acquisi- 
tion of “living space” at the expense of other nations; the expulsion of 
the Jews from membership of the race of German blood was to lead to the 
atrocities against the Jewish people; and the demand for a national army 
was to result in measures of rearmament on the largest possible scale, and 
ultimately to war. 

On 29 July 1921, the Party which had changed its name to National 
Sozialistische Deutsche Arbeiter Partei (NSDAP) was reorganized, Hitler 
becoming the first ‘‘Chairman.’’ It was in this year. that the Sturmabteil- 
ung or SA was founded, with Hitler at its head, as a private para-military 
force, which allegedly was to be used for the purpose of protecting NSDAP 
leaders from attack by rival political parties, and preserving order at 
NSDAP meetings, but in reality was used fer fighting political opponents 
on the streets. In March 1923 the Defendant Göring was appointed head 
of the SA. 

The procedure within the Party was governed in the most absolute way 
by the ‘‘Leadership Principle’ (Ftihrerprinzip). 

According to the principle, each Führer has the right to govern, admin- 
ister, or decree, subject to no control of any kind and at his complete dis- 
eretion, subject only to the orders he received from above. 

This principle applied im the first instance to Hitler himself as the leader 
of the Party, and in a lesser degree to all otker Party officials. Al mem- 
bers of the Party swore an oath of ‘‘eternal ellegiance’’ to the leader. 

There were only two ways in which Germany could achieve the three 
main aims above-mentioned, by negotiation, o> by force. The 25 points of 
the NSDAP program do not specifically mention the methods on which the 
leaders of the Party proposed to rely, but tha history of the Nazi regime 


JUDICIAL DECISIONS . 177 


shows that Hitler and his followers were only prepared to negotiate on the 
terms that their demands were conceded, and that force would be used if 
they were not. 

On the night of 8 November 1923, an abortive putsch took place in 
Munich. Hitler and some of his followers burst into a meeting in the 
Biirgerbréu Cellar, which was being addressed by the Bavarian Prime 
-Minister Kahr, with the intention of obtaining from him a decision to 
march forthwith on Berlin. On the morning of 9 November, however, no 
Bavarian support was forthcoming, and Hitler’s demonstration was met 
by the armed forces of the Reichswehr anc the police. Only a few volleys 
were fired; and after a dozen of his followers had been killed, Hitler fled 
for his life, and the demonstration was over. The Defendants Streicher, 
Frick, and Hess ail took part in the attempted rising. Hitler was later 
tried for high treason, and was convicted and sentenced to imprisonment. 
The SA was outlawed. Hitler was released from prison-in 1924 and in 
1925 the Schutzsteffeln, or SS, was created, nominally to act as his per- 
sonal bodyguard, but in reality to terrorize political opponents. This was. 
also the year of the publication of Mein Kampf, containing the political 
views and aims of Hitler, which came to be regarded as the authentic source 
of Nazi doctrine. an 


The Seizure of Powsr 


In the eight years that followed the publication of Mein Kampf, the 
NSDAP greatly extended its activities throughout Germany, paying par- 
ticular attention to the training of youth im the ideas of National Social- 
ism. The first Nazi youth organization had come into existence in 1922, 
but it was in 1925 that the Hitler Jugend was officially recognized by the 
NSDAP. In 1931 Baldur von Schirach, who had joined the NSDAP in 
1925, became Reich Youth Leader of the NSDAP. 

The Party exerted every effort to win political support from the German 
People. Elections were contested both for the Reichstag and the Landtage. 
The NSDAP leaders did not make any serious attempt to hide the fact 
that their only purpose in entering German political life was in order to 
destroy the democratic structure of the Weimar Republic, and to substitute 
for it a National Socialist totalitarian regime which would enable them to 
carry out their avowed policies without opposition. In preparation for the 
day when he would obtain power in Germany, Hitler in January 1929, ap- 
pointed Heinrich Himmler as Reichsführer SS with the special task of 
building the SS into a strong. but elite group which would be dependable 
in all circumstances. 

On 30 January 1933 Hitler succeeded in being appointed Chancellor of 
the Reich by President Von Hindenburg. The Defendants Goring, Schacht, 
and Von Papen were active in enlisting support to bring this about. Von 
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Papen had been appointed Reich Chancellor on 1 June 1932. On 14 June 
he rescinded the decree of the Brüning Cabinet of 13 April 1932, which had 
dissolved the Nazi para-military organizations, including the SA and the 
SS. This was done by agreement between Hitler and Ven Papen, although 
Von Papen denies that it was agreed as early as 28 May, as Dr. Hans Volz 
asserts in ‘‘Dates from the History of the NSDAP’’; but that it was the 
result of an agreement was admitted in evidence by Von Papen. 

The Reichstag elections of 31 July 1932 resulted in a great accession of 
strength to the NSDAP, and Von Papen offered Hitler the post of Vice 
Chancellor, which he refused, insisting upon the Chancellorship itself. In 
November 1932 a petition signed by leading industrialists and financiers 
was presented to President Hindenburg, calling upon him to entrust the 
Chaneellorship to Hitler; and in the collection of signatures to the petition 
Schacht took a prominent part. 

The election of 6 November, whick followed the defeat of the Govemumnent 
reduced the number of NSDAP members, but Von Papen made further 
efforts to gain Hitler’s participation, without success. On 12 November 
Schacht wrote to Hitler: 


“I have no doubt that the present development of things can only 
lead to your becoming Chancellor. It seeras as if our attempt to col- 
lect a number of signatures from business circles for this purpose was 
not altogether in vain. . . .”’ 


After Hitler’s refusal of 16 November, Von Papen resigned, and was 
succeeded by General Von Schleicher; but Von Papen still continued his 
activities. He met Hitler at the house of the Cologne banker Von Schroder 
on 4 January 1933, and attended a meeting at the Defendant Von Ribben- 
trop’s house on 22 January, with the Defendant Goring and others. He 
also had an interview with President Hindenburg on 9 January, and from 
22 January onwards he discussed officially with Hindenburg the formation 
of a Hitler Cabinet. l 

Hitler held his first Cabinet meeting on the day of his appointment as 
Chancellor, at which the Defèndants Göring, Frick, Funk, Von Neurath, 
and Von Papen were present- in their official capacities. On 28 February 
1933 the Reichstag building in Berlin was set on fire. This fire was used 
by Hitler and his Cabinet as a pretext for passing on the same day a decree 
suspending the constitutional guarantees of freedom. The decree was 
signed by President Hindenburg and countersigned by Hitler and the De- 
fendant Frick, who then occupied the post of Reich Minister of the Interior. 
On 5 March elections were held, in which the NSDAP obtained 288 seats of 
the total of 647.. The Hitler Cabinet was anxious to pass an ‘‘Enabling » 
Act” that would give them full legislative powers, including the power to 
deviate from the Constitution. They were without the necessary majority 
in the Reichstag to be able to do this constitutionally. They therefore made 
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use of the decree suspending the guarantees of freedom and took into so- 
called ‘‘protective custody” a large number of Communist deputies and 
Party officials. Having done this, Hitler introduced the ‘‘Hnabling Act” 
into the Reichstag, and after he had made it clear that if it was not passed, 
further forceful measures would be taken, the act was passed on 24 March, 
1988. 


The Consolidation of Power 


The NSDAP, having achieved power in this way, now proceeded to ex- 
tend its hold on every phase of German life. Other political parties were 
persecuted, their property and assets confiscated, and many of their mem- 
bers placed in concentration camps. On 26 April 1983 the Defendant 
Goring founded in Prussia the Geheime Staatspolizei, or Gestapo, as a secret 
police, and confided to the deputy leader of the Gestapo that its main task 
was to eliminate political opponents of National Socialism and Hitler. On 
14 July 1933 a law was passed declaring the NSDAP to be the only political 
party, and making it criminal to maintain or form any other political party. 

In order to place the complete control of the machinery of Government 
in the hands of the Nazi leaders, a series of laws and decrees were passed 
which reduced the powers of regional and local governments throughout 
Germany, transforming them into subordinate divisions of the Government 
of the Reich. Representative assemblies in the. Laender were abolished, 
and with them all local elections. The Government then proceeded to se- 
eure control of the Civil Service. This was achieved by a process of cen- 
tralization, and by a careful sifting of the whole Civil Service administra- 
tion. By a law of 7 April it was provided that officials ‘‘who were of non- 
Aryan descent” should be retired; and it was also decreed that “‘ officials 
who because of their previous political activity do not offer security that 
they will exert themselves for the national state without reservation shall 
be discharged.” The law of 11 April 1933 provided for the discharge of 
“all civil servants who belong to the Communist Party.” Similarly, the 
judiciary was subjected to control. Judges were removed from the bench 
for political or racial reasons. They were spied upon and made subject to 
the strongest pressure to join the Nazi Party as an alternative to being dis- 
missed. When the Supreme Court acquitted three of the four defendants 
charged with complicity in the Reichstag fire, its jurisdiction in cases of 
treason was thereafter taken away and given to a newly established ‘‘Peo- 
ple’s Court” consisting of two judges and five officials of the Party. Spe- 
cial courts were set up to try political crimes and only party members were 
appointed as judges. Persons were arrested by the SS for political reasons, 
and detained in prisons and concentration camps; and the judges were 
without power to intervene in any way. Pardons were granted to members 
of the Party, who had been sentenced by the judges for proved offenses. In 
1935 several officials of the Hohenstein concentration camp were convicted 


~~ 
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of inflicting brutal treatment upon the inmates. High Nazi officials tried 
to influence the Court, and after the officials had been convicted, Hitler 
pardoned them all. In 1942 ‘‘judges’ letters’ were sent to all German 
judges by the Government, instructing them as to the ‘‘general lines” that 
they must follow. 

In their determination to remove all sources of opposition, the NSDAP 
leaders turned their attention to the trade unions, the churches, and the 
Jews. In April 1933 Hitler ordered the late Defendant Ley, who was then 
staff director of the political organization of the NSDAP, ‘‘to take over the 
trade unions.’’ Most of the trade unions of Germany were joined together 
in two large federations, the ‘‘Free Trade Unions’’ and the ‘‘ Christian 
Trade Unions.’’ Unions outside these two large federations contained only 
15 percent of the total union membership. On 21 April 1933 Ley issued 
an NSDAP directive announcing a ‘‘coordination action’’ to be carried out 
on 2 May against the Free Trade Unions. The directive ordered that SA 
and SS men were to be employed in the planred ‘‘oceupation of trade union 
properties and for the taking into protective custody of personalities who 
come into question.’ At the conclusion of the action the official NSDAP 
press service reported that the National Socialist Factory: Cells Organiza- 
tion had ‘‘eliminated the old leadership of Free Trade Unions’’ and taken 
over the leadership themselves. Similarly, on 3 May 1933 the NSDAP 
press service announced that the Christian trade unions ‘‘have uncondition- 
ally subordinated themselves to the leadershin of Adolf Hitler.” In place 
of the trade unions the Nazi Government set up a Deutsche Arbeits Front 
(DAF), controlled by the NSDAP, and whieh, in practice, all workers in 
Germany were compelled to join. The chairmen of the unions were taken 
into custody and were subjected to ill-treatment, ranging from assault and 
battery to murder. 

In their efforts to combat the influence of the Christian churches, whose 
doctrines were fundamentally at variance with National Socialist philoso- 
phy and practice, the Nazi Government proceeded more slowly. The ex- 
treme step of banning the practice of the Christian religion was not taken, 
but year by year efforts were made to limit the influence of Christianity on 
the German people, since, in the words used by the Defendant Bormann to 
the Defendant Rosenberg in an official letter, ‘‘the Christian religion and 
National Socialist doctrines are not compatible.’ In the month of June 
1941 the Defendant Bormann issued a secret decree on the relation of Chris- 
tianity and National Socialism. The decree stated that: 


“For the first time in German history the Führer consciously and 
completely has the leadership in his own hand. With the Party, its 
components and attached units, the Fiikrer has created for himself - 
and thereby the German Reich Leadership, an instrument which makes 
. him independent of the Treaty. . . . More and more the people must 
be separated from the churches and th2ir organs, the pastor. .. 


JUDICIAL DECISIONS 181 


Never again must an influence on leadership of the people be yielded 
to the churches. This infiuence must be broken completely and finally. 
Only the Reich Government and by its direction the Party, its compo- 
nents and attached units, have a right to leadership of the people.’’ 


From the earliest days of the NSDAP, anti-Semitism had occupied a 
prominent place in National Socialist thought and propaganda. The Jews, 
who were considered to have no right to German citizenship, were held to 
have been largely responsible for the troubles with which the Nation was 
afflicted following on the war of 1914-18. Furthermore, the antipathy to 
the Jews was intensified by the insistence which was laid upon the supe- 
riority of the Germanic race and blood. The second chapter of Book 1 of 
Mein Kampf is dedicated to what may be called the ‘‘Master Race’’ theory, 
the doctrine of Aryan superiority over all other races, and the right of Ger- 
mans in virtue of this superiority to dominate and use other peoples for 
their own ends. With the coming of the Nazis into power in 1933, persecu- 
tion of the Jews became official state policy. On 1 April 1933, a boycott 
of Jewish enterprises was approved by the Nazi Reich Cabinet, and durmg 
the following years a series of anti-Semitic laws was passed, restricting the 
activities of Jews in the civil service, in the legal profession, in journalism 
and in the armed forces. In September 1935, the so-called Nuremberg 
Laws were passed, the most important effect of which was to deprive Jews 
of German citizenship. In this way the influence of Jewish elements on the 
affairs of Germany was extinguished, and one more potential source of 
opposition to Nazi policy was rendered powerless. 

In any consideration of the crushing of opposition, the massacre of 30 
June 1934 must not be forgotten. It has become known as the ‘‘Réhm 
Purge” or ‘‘the blood bath,’’ and revealed the methods which Hitler and 
his immediate associates, including the Defendant Goring, were ready to ` 
employ to strike down all opposition and consolidate their power. On that 
day Röhm, the Chief of Staff of the SA since 1931, was murdered by Hit- 
ler’s orders, and the ‘‘Old Guard’’ of the SA was massacred without trial 
and without warning. The opportunity was taken to murder a large num- 
ber of people who at once time or another had opposed Hitler. 

The ostensible ground for the murder of Röhm was that he was plotting 
to overthrow Hitler, and the Defendant Göring gave evidence that knowl- 
edge of such a plot had come to his ears. Whether this was so or not it is 
not necessary to determine. l 

On 3 July the Cabinet approved Hitler’s action and described it as ‘‘le- 
gitimate self-defense by the Sta f 

Shortly afterwards Hindenburgs died, and Hitler became both Reich 
President and Chancellor. At the Nazi-dominated plebiscite, which fol- 
lowed, 38 million Germans expressed their approval, and with the Reichs- 
wehr taking the oath of allegiance to the Führer, full power was now in 
. Hitler’s hands. 
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Germany had accepted the dictatorship with all its methods of terror, 
and its cynical and open denial of the rule of law. 

Apart from the policy of crushing the potential opponents of their re- 
gime, the Nazi Government took active steps tc increase its power over the 
German population. In the field of education, everything was done to en- 
sure that the youth of Germany was brought up in the atmosphere of Na- 
tional Socialism and accepted National Socialist teachings. As early as 7 
April 1933 the law reorganizing the civil service had made it possible for 
the Nazi Government to remove all ‘‘subversive and unreliable teachers”; 
and this was followed by numerous other measures to make sure that the 
schools were staffed by teachers who could be trusted to teach their pupils 
the full meaning of the National Socialist creed. Apart from the influence 
of National Socialist teaching in the schools, the Hitler Youth Organization 
was also relied upon by the Nazi Leaders for obtaining fanatical support 
from the younger generation. ` The Defendant von Schirach, who had been 
Reich Youth Leader of the NSDAP since 1931, was appointed Youth Leader 
of the German Reich in June 1933. Soon all the youth organizations had 
been either dissolved or absorbed by the Hitler Youth, with the exception 
of the ‘‘Catholic Youth.” The Hitler Youth was organized on strict mili- 
tary lines, and as early as 1933 the Wehrmacht was codperating in provid- 
ing pre-military training for the Reich Youth. 

The Nazi Government endeavored to unite the Nation in support of their 
policies through the extensive use of propaganda. A number of agencies 
was set up, whose duty was to control and influence the press, the radio, 
films, publishing firms, ete., in Germany, and to supervise entertainment 
and cultural and artistic activities. Al these agencies came under Goeb- 
bels’ Ministry of the People’s Enlightenment and Propaganda, which to- 
gether with a corresponding organization in the NSDAP and the Reich 
Chamber of Culture, was ultimately responsible for exercising this super- 
vision. The Defendant Rosenberg played a leading part in disseminating 
the National Socialist doctrines on behalf of the Party, and the Defendant 
Fritzsche, in conjunction with Goebbels, performed the same task for the 
State. 

The greatest emphasis was laid on the supreme mission of the German 
People to lead and dominate by virtue of their Nordic blood and racial 
purity; and the ground was thus being prepared for the acceptance of the 
idea of German world supremacy. 

Through the effective control of the radio and the press, the German Peo- 
ple, during the years which followed 1933, were subjected to the most in- 
tensive propaganda in furtherance of the regime. Hostile criticism, indeed 
criticism of any kind, was forbidden, and the severest penalties were im- 
posed on those who indulged in it. 

Independent judgment, based on freedom of thought, was rendered quite 
impossible. 


1 
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Measures of Rearmament 


During the years immediately following Hitler’s appointment as Chan- 
cellor, the Nazi Government set about re-organizing the economic life of 
Germany, and in particular the armament industry. This was done on a 
vast scale and with extreme thoroughness. 

It was necessary to lay a secure financial foundation for the building of 
armaments, and in April 1936 the Defendant Göring was appointed co- 
ordinator for raw materials and foreign exchange, and empowered to super- 
vise all State and Party activities in these fields. In his capacity he brought: 
together the War Minister, the Minister of Economics, the Reich Finance 
Minister, the President of the Reichsbank and the Prussian Finance Min- 
ister to discuss problems connected with war mobilization, and on 27 May 
1936, in addressing these men, Göring opposed any financial limitation of 
war production and added that ‘‘all measures are to be considered from 
the standpoint of an assured waging of war.” At the Party Rally in Nu- 
remberg in 1936, Hitler announced the establishment of the Four Year Plan 
and the appointment of Göring as the Plenipotentiary in charge. Göring 
was already engaged in building a strong air force and on 8 July 1938 he 
announced to a number of leading Germen aircraft manufacturers that the 
German Air Force was already superior in quality and quantity to the Eng- 
lish. On 14 October 1988, at another conference, Göring announced that 
Hitler had instructed him to organize a gigantic armament program, which 
would make insignificant all previous achievements. He said that he had 
been ordered to build as rapidly as possible an air force five times as large 
as originally planned, to increase the speed of the rearmament of the navy 
and army, and to concentrate on offensive weapons, principally heavy artil- 
lery and heavy tanks. ` He then laid down a specific program designed to 
accomplish these ends. The extent to which rearmament had been accom- 
plished was stated by Hitler in his memorandum of 9 October 1939, after 
the campaign in Poland. He said: 


“The military application of our people’s strength has been carried 
through to such an extent that within a short time at any rate it cannot 
be markedly improved upon by any manner of effort... . 

“The warlike equipment of the German people is at present larger 
in quantity and better in quality for a greater number of German divi- 
sions than in the year 1914. The weapons themselves, taking a sub- 
stantial cross-section, are more modern than is the case of any other 
country in the world at this time. They have just proved their su- 
preme war worthiness in their victorious campaign. ... There is no 
evidence available to show that any country in the world disposes of a 
better total ammunition stock than the Reich... . The A. A. artillery 
is not equalled by any country in the world.”’ 


In this reorganization of the economic life of Germany for military pur- 
poses, the Nazi Government found the German armament industry quite 
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willing to codperate, and to play its part in the rearmament program. In 
April 1933 Gustav Krupp von Boklen submitted to Hitler on behalf of the. 
Reich Association of German Industry a plan for the reorganization of Ger- 
man industry, which he stated wes characterized by the desire to coördi- 
nate economic measures and politizal necessity. In the plan itself Krupp 
stated that ‘‘the turn of political events is in line with the wishes which I 
myself and the board of directors rave cherished for a long time.” What 
Krupp meant by this statement is fully shown by the draft text of a speech 
which he planned to deliver in the University of Berlin in January 1944, 
though the speech was in fact never delivered. Referring to the years 1919 
to 1933, Krupp wrote: 


‘Tt is the one great merit of the entire German war economy that it 
did not remain idle during those bad years, even though its activity 
could not be brought to light, for obvious reasons. Through years of 
secret work, scientific and basic groundwork was laid in order to be 
ready again to work for the German armed forces at the appointed 
hour, without loss of time or experience. . . . Only through the secret 
activity of German enterprise together with the experience gained 
meanwhile through the produc:ion of peace time goods was it possible 
after 1933 to fall into step w:th the rew tasks arrived at, restoring 
Germany’s military power.’’ 


In October 1933 Germany withdrew from the International Disarmament 
Conference and the League of Nations. In 1935 the Nazi Government de- 
cided to take the first open steps to free itself from its obligations under the 
Treaty of Versailles. On 10 March 1985 the Defendant Göring announced 
that Germany was building a milisary air force. Six days later, on 16 
March 1935, a law was passed bearing the siznatures, among others, of the 
Defendants Göring, Hess, Frank, Frick, Sckacht, and Von Neurath, insti- 
tuting compulsory military service and fixing the establishment of the Ger- 
man Army at a peace time strength >f 500,0C0 men. In an endeavor to re- 
assure public opinion in other countries, the Government announced on 21 
May 1935 that Germany would, though renouncing the disarmament clauses, 
still respect the territorial limitations of the Versailles Treaty, and would 
ecmply with the Locarno Pacts. Nevertheless, on the very day of this an- 
nouncement, the secret Reich Defense Law was passed and its publication 
forbidden by Hitler. In this law, the powers and duties of the Chancellor 
and other Ministers were defined, shculd Germany become involved in war. 
It is clear from this law that by May of 1935 Hitler and his Government 
had arrived at the stage in the carrying out of their policies when it was 
necessary for them to have in existexce the requisite machinery for the ad- 
ministration and government of Germany in zhe event of their policy lead- 
_ ing to war. 7 

At the same time that this preparation of zhe German economy for. war 
was being carried out, the German armed forces themselves were preparing 
for `a rebuilding of Germany’s armed strength. 
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The Germany Navy was particularly active in this regard. The official 
German Naval historians, Assmann and Gladisch, admit that the Treaty of 
Versailles had only been in force for a few months before it was violated, 
particularly in the construction of a new submarine arm. 

The publications of Captain Szhuessler and Colonel Scherff, both of 

.which.were sponsored by the Defendant Raeder, were designed to show the 
German People the nature of the Navy’s effort to rearm in defiance of the 
Treaty of Versailles. 

The full details of these publications have been given in evidence. 

On 12 May 1934 the Defendant Raeder issued the Top Secret armament 
plan for what was called the ‘‘Third Armament Phase.’’ This contained 
the sentence : 


‘*All theoretical and practical A-preparations are to be drawn up 
with a primary view to readiness for a war without any alert period.” 


One month later, in June 1934, the Defendant Raeder Lad a conversation 
with Hitler in which Hitler instructed him to keep secret the construction 
of U-boats and of warships over the limit of 10,000 tons which was then 
being undertaken. 

And on 2 November 1934, the Defendant Raeder had another conversa- 
tion with Hitler and the Defendant Göring, in which Hitler said that he 
considered it vital that the German Navy ‘‘should be increased as planned, 
as no war could be carried on if the Navy was not able to safeguard the ore 
imports from Scandinavia.” 

The large orders for building given in 1933 and 1934 are sought to be 
executed by the Defendant Raeder on the ground that negotiations were in 
progress for an agreement between Germany and Great Britain permitting 
Germany to build ships in excess of the provisions of the Treaty of Ver- 
sailles. This agreement, which was signed in 1935, restricted the German 
Navy to a tonnage equal to one-third of that of the British, except in respect 
of U-boats where 45 per cent was agreed, subject always to the right to ex- 
ceed this proportion after first informing the British Government and giv- 
ing them an opportunity of discussion. 

The Anglo-German Treaty followed in 1987, under which both Powers 
bound themselves to notify full details of their building program at least 
four months before any action -was taken. 

Tt is admitted that these clauses were not adhered to by Germany. 

In capital vessels, for example, the displacement details were falsified by 
20 per cent, whilst in the case of U-boats, the German historians Assmann 
and Gladisch say : 


“It is probably just in the sphere of submarire construction that 
Germany adhered the least to the restrictions of the German-British 
Treaty.” 
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The importance of these breaches cf the Treaty is seen when the motive for 
this rearmament is considered. In the y2ar 1940 the Defendant Raeder 
himself wrote: . 


“The Fiihrer hoped until the last moment to be able to put off. the 
threatening conflict with England until 1944-45. At that time, the 
Navy would have had available a fleet with a powerful U-boat supe- 
riority, and a much more favorable ratio as regards strength in all 
other types of ships, particularly those designed for warfare on the 
High Seas.”’ \ 


The Nazi Government as already stated, announced on 21 May 1935 their 
intention to respect the territorial limitations of the Tr2aty of Versailles. 
On 7 March 1986, in defiance of that Treaty, the demilitarized zone of the 
Rhineland was entered by German troops. In announcing this action to 
the German Reichstag, Hitler endeavored to justify the re-entry by refer- 
ences to the recently concluded alliances between France and the Soviet 
Union, and between Czechoslovakia and the Soviet Unicn. He also tried 
to meet the hostile reaction which he no doubt expected to follow this vio- 
lation of the Treaty by saying: 


‘We have no territorial claims to make in Europe.” 


The Common Plan of Conspiracy and Aggressive War 


The Tribunal now turns to the consideration of the Crimes against Peace 
charged in the Indictment. Count One of the Indictment charges the de- 
fendants with conspiring or havirg a common plan to commit erimes 
against peace. Count Two of the Indictment charges the defendants with 
committing specific crimes against peace by planning, preparing, initiat- 
ing, and waging wars of aggression against a number of other States. It 
will be convenient to consider the question of the existence of a common 
plan and the question of aggressive war tog2ther, and to deal later in this 
Judgment with the question of the individual responsibility of the de- 
fendants. 

The charges in the Indictment that the defendants planned and waged. 
aggressive wars are charges of the utmost gravity. War is essentially an 
evil thing. Its consequences are not confined to the belligerent States 
alone, but affect the whole world. 

To initiate a war of aggression, therefore, is not only an international 
crime; it is the supreme internationel crime differing only from other war 
erimes in that it contains within itself the accumulated evil of the whole. 

The first acts of aggression referred to in zhe Indictment are the seizure 
of Austria and Czechoslovakia; and the first war of aggression charged 
in the Indictment is the war against Poland begun on September 1939. 

Before examining that charge it is necessary tc look more closely at some 
of the events which preceded these acts of aggression. The war against 
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Poland did not come suddenly out of an otherwise clear szy; the evidence 
has made it plain that this war of aggression, as well as the seizure of Aus- 
tria and Czechoslovakia, was premeditated and carefully prepared, and 
was not undertaken until the moment was thought opportune for it to be 
earried through as ‘a definite part of the pre-ordained scheme and plan. 
For the aggressive designs of the Nazi Government were not accidents 
arising out of the immediate political situation in Europe and the world; ` 
they were a deliberate and essential part of Nazi foreign policy. 

From the beginning, the National Socialist movement claimed that its 
object was to unite the German People in the consciousness 3f their mission 
and destiny, based on inherent qualities of race, and under the guidance 
of the Führer. 

For its achievement, two things were deemed to be essertial: the disrup- 
tion of the European order as it had existed since the Treazy of Versailles, 
and the creation of a Greater Germany beyond the frontiers of 1914. This 
necessarily involved the seizure of foreign territories. 

‘War was seen to be inevitable, or at the very least, highly probable, if 
these purposes were to be accomplished. The German Feople, therefore, 
with all their resources, were to be organized as a great political-military 
army, schooled to obey without- question any policy decreed by the State. 


Preparation for Aggression 


In Mein Kampf Hitler had made this view quite plain. It must be re- 
membered that Mein Kampf was no mere private diary in which the secret 
thoughts of Hitler were set down. Its contents were rather proclaimed 
from the house-tops. It was used in the schools and Universities and 
among the Hitler Youth, in the SS and the SA, and amcng the German 
People generally, even down to the presentation of an official copy to all 
newly-married people. By the year 1945 over 614 million copies had been 
circulated, The general contents are. well known. Over and over again 
Hitler asserted his belief in the necessity of force as the means of solving 
international problems, as in the following quotation: 


‘The soil on which we now live was not a gift bestowed by Heaven 
on our forefathers. They had to conquer it by risking their lives. So 
also in the future, our people will not obtain territory, and therewith 
the means of existence, as a favor from any other people, but will have 
to win it by the power of a triumphant sword.’’ 


Mein Kampf contains many such passages, and the extolling of force as an 
instrument of foreign policy is openly proclaimed. 

The precise objectives of this policy of force are also set forth in detail. 
The very first page of the book asserts that ‘‘German-Austria must be re- 
stored to the great German Motherland,” not on economic grounds, but be- 
cause ‘‘people of the same blood should be in the same Reich.” 


$ 
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The restoration of the German frontiers of 1914 is declared to be wholly 
insufficient, and if Germany is to exist at all, it must be as a world power 
with the necessary territorial magnitude. 

Mein Kampf is quite explicit in stating where the increased territory is 
to be found: 


“Therefore we National Socialists have purposely drawn a. line 
through the line of conduct Zollowed by pre-war Germany in foreign 
policy. We put an end to the perpetual Germanic ‘march towards the 
South and West of Europe, aud turn our eyes towards the lands of the 
East. We finally put a stop to the colcnial and trade policy: of the 
pre-war times, and pass over to the territorial policy of the future. 

‘‘ But when we speak of new territory in Europe today, we must think 
principally of Russia and the border states subject to her.” 

$ 
. Mein Kampf is not to be regarded as a mere literary exercise, nor as an 
inflexible policy or plan incapable of modification. 
Its importance lies in the unmistakable attitude of aggression revealed 


throughout its pages. 


The Planning of Aggression 


Evidence from captured documents has revealed that Hitler held four 
secret meetings to which the Tribunal proposes to make special reference 
because of the light they shed upon the question of the common plan and 
aggressive war. 

These meetings took place on 5 November 1387, 23 May 1939, 22 August 
1939, and 23 November 1939. 

At these meetings important dezlarations were made by Hitler as to his 
purposes, which are quite unmistekable ir their terms. 

The documents which record what took place at these meetings have been 
subject to some criticism at the hands of defending Counsel. 

Their essential authenticity is not denied, but it is said, for example, 
that they do not purpose to be verbatim transcripts of the speeches they 
record, that the document dealing with tke meeting on 5 November 19387, 
was dated five days after the meeting hai taken place, and that the two 
documents dealing with the meeting of 22 August 1939 differ from one 
another, and are unsigned. ; 

Making the fullest allowance for criticism of this kind, the Tribunal is 
of opinion that the documents are documents of the highest value, and that 
their authenticity and substantial truth ave established. 

They are obviously careful records of tke events they describe, and they 
have been preserved as such in the. archives of the German Government, 
from whose custody they were captured. Such documents could never be 
dismissed as inventions, nor even as inaccurate or distorted; ee plainly 
record events which actually took place. 
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Conferences of 23 November 1939 and 5 November 1937 


It will perhaps be useful to deal first of all with the meeting of 23 No- 
‘vember 1939, when Hitler called his Supreme Commanders together, A 
record was made of what. was said, by one of those present. At the date 
of the meeting, Austria and Czechoslovakia had been incorporated into the 
German Reich, Poland had been conquered by the German Armies, and 
the war with Great Britain and France was still in its statie phase. The 
moment was opportune for a review of past events. Hitler informed the 
Commanders that the purpose of the Conference was to give them an idea 
of the world of his thoughts, and to tell them his decision. He thereupon 
reviewed his political task since 1919, and referred to the secession of Ger- 
many from the League of Nations, the Genunciation of the Disarmament 
Conference, the order for re-armament, the introduction of compulsory 
armed service, the occupation of the Rhineland, the seizure of Austria, and 
the action against Czechoslovakia. He stated: 


‘‘One year later, Austria came; this step also was considered doubt- 
ful. It brought about a considerable reinforcement. of the Reich. 
The next step was Bohemia, Moravia, and Poland. This step also was 

not possible to accomplish in one campaign. First of all, the western 
fortification had to be finished. It was not possible to reach the goal 
in one effort. It was clear to me from the first moment that I could 
not be satisfied with the Sudeten German territory. That was only 
a partial solution. Thé decision to march into Bohemia was made. 
Then followed the erection of the Protectorate and with that the basis 
for the action against Poland was laid, but I wasn’t quite clear at that 
time whether I should start first against the East and then in the West 

` or vice versa. . . . Basically I did not organize the Armed Forces in 
order not to strike. The decision to strike was always in me. Earlier 
or later I wanted to solve the problem. Under pressure it was decided 
that the East was to be attacked first.’’ 


This address, reviewing past events and re-acfirming the aggressive inten- 
tions present from the beginning, puts beyond any question of doubt the 
character of the actions against Austria and Czechoslovakia, and the war 
against Poland. 

For they had all been accomplished according to plan; and the nature 
of that plan must now be examined in a little more detail. 

At the meeting of 23 November 1939 Hitler was looking back to things 
accomplished ; at the earlier meetings now to be considered, he was looking 
forward, and revealing his plans to his confederates. The comparison is 
instructive. 

The meeting held at the Reich Chancellery in Berlin on 5 November 
1937 was attended by Lieutenant Colonel Hossbach, Hitler’s personal adju- 
tant, who compiled a long note of the proceedings, which he dated 10 No- 
vember 1937 and signed. 
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The persons present were Hitler, and the Defendants Géring, Von Neu- 
rath, and Raeder, in their zapacities as Commander-in-Chief of the Luft- 
waffe, Reich Foreign Minister, and Commander-in-Chief of the Navy 
respectively, ‘General Von Blomberg, Mirister of War, and General Von 
Fritsch, the Commander-in-Chief of the Army. 

Hitler began by saying that the subject of the conference was of such 
high importance that in other States it would have taken place before the 
Cabinet. He went on to say that the subject matter of his speech was the 
result of his detailed deliberations, and of his experiences during his four 
and a half years of Government. He requested that the statements he was 
about to make should be looked upon in the case of his death as his last will 
and testament. Hitler’s main theme was the problem of living space, and 
he discussed various possibl2 solutions, only to set them aside. He then 
said that the seizure of living space on the continent of Europe was there- 
fore necessary, expressing himself in these words: 


“Tt is not a case of conquering people but of conquering agricul- 
turally useful space. It would also be more to the purpose to seek 
raw material producing territory in Europe directly adjoining the 
Reich and not overseas, and this solużion would have to be brought 
into effect for one or two generations. . . . The history of all times— 
Roman Empire, British Empire—has proved that every space expan- 
sion can only be effected by breaking resistance and taking risks. 
Even setbacks are unavoidable: neither formerly nor today has space 
been found without an owner; the attacker always comes up against 
the proprietor.” 


He concluded with this observation: 


“‘The question for Germany is where the greatest possible conquest 
could be made at the lowest cost.’’ 


Nothing could indicate more plainly the aggressive intentions of Hitler, and 
the events which soon followed showed the reality of his purpose. It is 
impossible to accept the contention that Hitler did not actually mean war; 
for after pointing out that Germany might expect the opposition of Eng- 
land and France, and analyzing the strength and the weakness of those 
powers in particular situations, he continued: 


. ‘The German question can be solved only by way of force, and this 
is never without risk. ... If we place the decision to apply force 
with risk at the head of the follcwirg expositions, then we are left to 
reply to the questions ‘when’ and ‘how.’ In this regard we have to 
decide upon three different cases.”’ 


The first of these three cases set forth a hypotaetical international situation, 
in which he would take action not later than 19438 to 1945, saying: 


“If the Führer is still living then it will be his irrevocable decision 
to solve the German space problem not later than 1948 to 1945. The 
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necessity for action before 1943 to 1945 will come under consideration 
in Cases 2 and 3.” 


The second and third cases to which Hitler referred show the plain inten- 
tion to seize Austria and Czechoslovakia, and in this connection Hitler said: 


“For the improvement of our military-political position, it must be 
our first aim in every case of entanglement by war to conquer 
Czechoslovakia and Austria simultaneously in order to remove any 
threat from the flanks in case of a possible advance westwards.” 


He further added: 


“The annexation of the two States to Germany militarily and po- 
litically would constitute a considerable relief, owing to shorter and 
better frontiers, the freeing of fighting personnel for other purposes, 
and the possibility of reconstituting new armies up to a strength of 
about twelve divisions.’’ 


This decision to seize Austria and Czechoslovakia was discussed in some 
detail; the action was to be taken as soon as a favorable opportunity pre- 
sented itself, 

‘The military strength which Germany had keen building up since 1933 
was now to be directed at the two specific countries, Austria and Czecho- 
slovakia. 

The Defendant Goring testified that he did not believe at that time that 
Hitler actually meant to attack Austria and Czechoslovakia, and that the 
purpose of the conference was only to put pressure on Von Fritsch to speed 
up the re-armament of the Army. 

The Defendant Raeder testified that ata: he, nor Von Fritsch, nor 
‘Von Blomberg, believed that Hitler actually meant war, a conviction which 
the Defendant Raeder claims that he held up to 22 August 1939, The 
basis of this conviction was his hope that Hitler would obtain a ‘‘political 
solution’’ of Germany’s: problems. But all that this means, when ex- 
amined, is the belief that Germany’s position would be so good, and Ger- 
many’s armed might so overwhelming that the territory desired could be 
obtained without fighting for it. It must be remembered too that Hitler’s 
declared intention with regard to Austria was actually carried out within 
a little over four months from the date of the meeting, and within less 
than a year the first portion of Czechoslovakia was absorbed, and Bohemia 
and Moravia a few months later. If any doubts had existed in the minds of 
any of his hearers in November 1937, after March 1939 there could no longer 
be any question that Hitler was in deadly earnest im his decision to resort to © 
war. The Tribunal is satisfied that Lieutenant Colonel Hossbach’s ac- 
count of the meeting is substantially correct, and that those present knew 
that Austria and Czechoslovakia would be ennexed by Germany at the first 
possible opportunity. 
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The Seizure of Austria 


The invasion of Austria was a pre-meditated aggressive step in further- 
ing the plan to wage aggressive wars against other countries. As a result 
Germany’s flank was protected, that of Czechoslovakia being greatly weak- 
ened. The first step had been taken in the seizure of ‘‘Lebensraum’’; 
many new divistons of trained fighting men had been acquired; and with 
the seizure of foreign exchange reserves, the re-armamént program had 
been greatly strengthened. 

On 21 May 1£35 Hitler announced in the Reichstag that Germany did 
not intend either to attack Austria or to interfere in her internal affairs. 
On 1 May 1936 he publicly coupled Czechoslovakia with Austria in his 
avowal of peaceful intentions; and so late as 11 July 1986 he recognized 
by treaty the full sovereignty of Austria. 

Austria was in fact seized by Germany in the month of March 1938. 
.For a number of years before that date, the National Socialists in Germany 
had been codperating with the National Socialists of Austria with the ulti- 
mate object of incorporating Austria into the German Reich. The Putsch 
of 25 July 1934, which resulted in the assassination of Chancellor Dollfuss, 
had the seizure cf Austria as its object; but the Putsch failed, with the 
consequence that the National Socialist Party was outlawed in Austria. 
On 11 July 1936 an agreement was entered into between the two countries, 
Article 1 of which stated: ‘‘The German Government recognizes the full 
sovereignty of the Federated State of Austria in the spirit of the pro- 
nouncements of the German Führer and Chancellor of 21 May 1935.” 

Article 2 declared: ‘‘Hach of the two Governments regards the inner 
political order (including the question of Austrian National Socialism) 
obtaining in the other country as an internal affair of the other country, 
upon which it will exercise neither direct ncr indirect influence.”’ 

The National Socialist movement in Austria however continued its illegal 
activities under cover of secrecy; and the National Socialists of Germany 
gave the Party active support. The resulsing ‘‘incidents’’ were seized 
upon by the German National Socialists as an excuse for interfering in 
Austrian affairs. After the conference of 5 November 1937, these ‘‘inci- 
. dents’’ rapidly multiplied. The relationship between the two countries 
steadily worsened, and finally the Austrian Chancellor Schuschnigg was 
persuaded by the Defendant Von Papen ani others to seek a conference 
with Hitler, which took place at Berchtesgaden on 12 February 1938. The 
Defendant Keitel was present at the conference, and Dr. Schuschnigg was 
threatened by Hitler with an immediate invasion of Austria. Schuschnigg 
finally agreed to-grant a political amnesty to various Nazis-convicted of 
crime, and to appoint the Nazi Seyss-Inquart as Minister of the Interior 
and Security with control of the Police. On 9 March 1938, in an attempt 
to preserve the independence of his country, Dr. Schuschnigg decided to 
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hold a plebiscite on the question of Austrian Independence, which was fixed 
for 13 March 1938. Hitler, two days later, sent an ultimatum to Schu- 
schnigg that the plebiscite must be withdrawn. In the afternoon and 
evening of 11 March 1938 the Defendant Göring made a series of demands 
upon the Austrian Government, each backed up by the threat of invasion. 
After Schuschnigg had agreed to the cancellation of the plebiscite, another 
demand was put forward that Schuschnigg must resign. and that the De- 
fendant Seyss-Inquart should be appointed Chancellor. In consequence, 
Schusehnigg resigned, and President Miklas, after at first refusing to ap- 
point Seyss-Inquart as Chancellor, gave way and appointed him. 
Meanwhile Hitler had given the final order for the German troops to 
eross the border at dawn on 12 March and instructed Seyss-Inquart to use 
formations of Austrian National Socialists to depose Miklas and to seize 


control of the Austrian Government. ‘After the order zo march had been - 
given to the German troops, Goring telephoned the German Embassy in’ 


Vienna and dictated a telegram which he wished Seyss-Inquart to send to 
Hitler to justify the military action which had already been ordered. 
It was: 


“The provisional Austrian Government, which, after the dismissal 
of the Schuschnigg Government, considers its task to.establish peace 
and order in Austria, sends to the German Government the urgent 
request to support it in its task and to help it to prevent bloodshed. 
For this purpose it asks the German Government to send German troops 
as soon as possible.” 


Keppler, an official of the German Embassy, replied: ‘‘Well, SA and SS 
are marching through the streets, but everything is quiet.’’ 

After some further discussion, Göring stated: ‘‘Please show him (Seyss- 
Inquart) the text of the telegram and do tell him that we are asking him— 
well, he doesn’t even have to send the telegram. All he needs to do is to 
say ‘Agreed.’ ’’ - 

Seyss-Inquart never sent the telegram; he never even telegraphed 
“ Agreed.” l 
_ It appears that as soon as he was appointed Chancellor, some time after 
10 p.m., he called Keppler and told him to call up Hitler and transmit his 
protests against the occupation. This action outraged the Defendant Gör- 
ing, because ‘‘it would disturb the rest of the Führer, who wanted to go to 
Austria the next day.’’ At 11:15 p.m. an official in the Ministry of Propa- 
ganda in Berlin telephoned the German Embassy in Vienna and was told 
by Keppler: ‘‘Tell the General Field Marshall that Seyss-Inquart agrees.’’ 

At daybreak on 12 March 1938 German troops marecked into Austria, and 
met with no resistance. It was announced in the German press that Seyss- 


Inquart had been appointed the successor to Schuschnigg, and the telegram . 


which Goring had suggested, but which was never sent, was quoted to show 
that Seyss-Inquart had requested the presence of German troops to prevent 
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disorder. On 13 March 1938 a law was passed for the reunion of Austria 
in the German Reich. Seyss-Inquart demanded that President Miklas 
should sign this law, but he refused -to do so, and resigned his office. He 
was succeeded by Seyss-Inquart who signed the law in the name of Austria. 
This law was then adopted as a law óf the Reich by a Reich Cabinet decree 
issued the same day, and signed by Hitler and the Defendants Goring, 
Frick, Von Ribbentrop, and Hess. 3 

It was contended before the Tribunal that the annexation of Austria was 
justified by the strong desire expressed in many quarters for the union of 
Austria and Germany; that there were many matters in common between 
the two peoples that made this anion desirable; and that in the result the 
object was achieved without blocdshed. 

These matters, even if true, are really immaterial, for the facts plainly 
prove that the methods employed to achieve the object were those of an ag- 
gressor. The ultimate factor was the armed might of Germany ready to be ` 


‘used if any resistance was encountered. Moreover, none of these considera- 


tions appear from the Hossbach eccount of the meetings of 5 November 1937 
to have been the motives which actuated Hitler on the contrary, all the em- 
phasis is there laid on the advantage to be gained by Germany in her mili- 
tary strength by the annexation of Austria. 


The Seizure of Czechoslovakia 


The conference of 5 November 1937 made it quite plain that the seizure — 
of Czechoslovakia by Gerraany had been definitely decided upon. The only 
question remaining was the selection of the suitable moment to do it. On 
4 March 1938 the Defendant Von Ribbentrop wrote to the Defendant Keitel 
with regard to a suggestion made to Von Ribbentrop by the Hungarian Am- 
bassador in Berlin, that possible war aims against Czechoslovakia should be 
discussed between the German and Hungarian Armies. In the course of 
this letter Von Ribbentrop said: 


“I have many doubts about such negotietions. In case we should 
discuss with Hungary possible war aims against Czechoslovakia, the 
danger exists that other parties as well would be informed about this.’’ 


On 11 March 1988 Göring made two separate statements to M. Mastny, 
the Czechoslovak Minister in Berlin, assuring him that the developments 
then taking place in Austria would in no way have any detrimental infu- 
enceon the relations between the German Reick and Czechoslovakia, and 
emphasized the continued earnest endeavor on the part of the Germans to 
improve those mutual relations. On 12 March Göring asked M. Mastny to 
call on him, and repeated these assurances. 

This design to keep Czechoslovakia quiet whilst Austria was absorbed 
was a typical maneuver on the part of the Defendant Göring, which he was 
to repeat later in the case of Poland, when he made the most strenuous ef- | 
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forts to isolate Poland in the impending struggle. On the same day, 12 
March, the Defendant Von Neurath spoke with M. Masiny, and assured 
him on behalf of Hitler that Germany still considered herself bound by the 
German-Czechoslovek Arbitraticn Convention concluded at Locarno in Oc- 
tober 1925. 

The evidence shows that after the occupatiaii- -of ee by the German 
Army on 12 March and the“annexation of Austria on 13 March, Conrad 
Henlein, who was the leader of the Sudeten German Party in’ Czechoslo- 
vakia, saw Hitler in Berlin on 28 March. On tke following day, at a con- 
ference in Berlin, when Von Ribbentrop was present with Henlein, the gen- 
eral situation was discussed, and later the Deferdant Jodl recorded in his 
diary: 


After the annexation of Austria, the Fiitrer menzions that there is 
no hurry to solve the Czech question, because Austria has to be digested 
first. Nevertheless, preparation for Case Griin (that is, the plan 
against Czechoslovakia) will have to be carried out energetically ; they 
will have to be newly prepared on the basis of the changed strategic 
position because of the annexation of Austria.” 


On 21 April 1938 a discussion took place between Hitler and the Defendant 
Keitel with regard to ‘‘Case Griin,’’ showing quite clearly that the prepara- 
tions for the attack on Czechoslovakia were being fully considered. On 28 
May 1988 Hitler ordered that preparations should be made for military 
action against Czechoslovakia by the 2nd October, and from then onwards 
the plan to invade Czechoslovakia was constantly under review. On 30 
May 1938 a directive signed by Hitler declared his ‘‘unalterable decision 
to smash Czechoslovakia by military action in the near future.’’ 

In June 1938 as appears from a captured document taken from the files 
of the SD in Berlin, an elaborate plan for the employment of the SD in 
Czechoslovakia had been proposed. This plan provided that ‘‘the SD fol- 
low, if possible, immediately after the leading troops, ara take upon them- 
selves the duties similar to their tasks in Germany... .’ 

Files of information were to be compiled with adtaticns as follows: ‘‘To 
arrest.” ‘‘To liquidate.” ‘‘To confiscate.” ‘‘To deprive of passport,’’ 
ete. 

The plan provided for the temporary division of the country into larger 
and smaller territorial units, and considered various ‘‘suggestions,’’ as they 
were termed, for the incorporation into the German Reich of the inhabitants 
and districts of Czechoslovakia. Tne final ‘‘suggestion.’* included the whole 
country, together with Slovakia and Carpathian Russia, with a population 
of nearly 15 millions. 

The plan was modified in some respects in September after the Munich 
Conference, but the fact that the plan existed in such exact detail and was 
couched in such war-like language indicated z calculated design to resort 
to force. 
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On 31 August 1938 Hitler approved a memorandum by Jodl dated 24 
August 1938, concerning the timing of the order for the invasion of Czecho- 
slovakia and the question of defense measures. This memorandum con- 
tained the following: 


“Operation Grün will be set in motion by means of an ‘incident’ in 
Czechoslovakia, which will give Germany provocation for military i in- 
tervention. The fixing of the exact tine for this incident is of the ut- 
most importance.’’ 


These facts demonstrate that the oceupat.on of Czechoslovakia had been 
planned in detail long before the Munich Conference. 

In the month of September 1988 the conferences and talks with military 
leaders continued.: In view of the extraordinarily critical situation which 
had arisen, the British: Prime Minister, M>. Chamberlain, flew to Munich 
and then went to Berchtesgaden to see Hitler. On 22 September Mr. 
Chamberlain met Hitler for further discussions at Bad Godesberg. On 26 
September 1938 Hitler said in a speech ir Berlin, with reference to this 
conversation : 


“I assured him, moreover, and I rep2at it here, that when this prob- 
lem is solved there will no more territorial problems for Germany in 
Europe; and I further assured him that from the moment when Czecho- 
slovakia solves its other problems, that is to say, when the Czechs have 
come to an arrangement with their other minorities, peacefully and 
without oppression, I will be no longer interested in the Czech State, 
and that as far as I am concerned I will guarantee it. We don’t want 
any Czee 


On 29 September 1938, after a conference between Hitler and Musso- 
lini and the British and French Prime Ministers in Munich, the Munich 
Pact was signed, by which Czechoslovakia was required to acquiesce in the 
cession of the Sudetenland to Germany. The ‘‘piece of paper’’ which the 


British Prime Minister brought back to London, signed by himself and _. 


Hitler, expressed the hope that for the future Britain and Germany might 
live without war. That Hitler never inter.ded to adhere to the Munich 
Agreement is shown by the fact that a little later he asked the Defendant 
Keitel for information with regard to the mil:tary force which in his opinicn 
would be required to break all Czech resistance in Bohemia and Moravia. 
Keitel gave his reply on 11 October 1938. On 21 October 1938 a directive 
was issued: by Hitler, and countearsigned by the Defendant Keitel, to the 
Armed Forces on their future tasks, which stated: 


“Liquidation of the remainder of Czechoslovakia. It must be pos- 
sible to smash at any time the remainder of Czechoslovakia if her policy 
should become hostile towards Germany ”’ 


On 14 March 1939 the Czech President Hacha and his Foreign Minister 
Chvalkovsky came to Berlin at the suggestion of Hitler, and attended a 
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meeting ai which the Defendants Von Ribbentrop, Göring, and Keitel were 
` present, with others. The proposal was made tc Hacha that if he would 
sign an agreement consenting to the incorporaticn of the Czech people in 
the German Reich at once, Bohemia and Moravia would be saved from de- 
struction. He was informéd that German trocps had already received or- 
ders to march and that any resistance would be broken with physical force. 
The Defendant Goring added the threat that he would destroy Prague com- 
pletely from the air. Faced by this dreadful alternative, Hacha and his 
Foreign Minister put their signatures to the necessary agreement at 4:30 
in the morning, and Hitler and Ribbentrop signed on behalf of Germany. 

On 15 March German troops occupied Bohemia and Moravia, and on 16 
March the German decree was issued incorporating Bohemia and Moravia 
into the Reich as a protectorate, and this decree was signed by the Defend- 
ants Von Ribbentrop and Frick. 


The Aggression against Poland 


By March 1939 the plan to annex Austria and Czechoslovakia, which had 
been discussed by Hitler at the meeting of 5 November 1987, had been ac- 
complish2d. The time had now come for the German leaders to consider 
further acts of aggression, made more possible of attainment because of 
that acecmplishment. , 

On 23 May 1939 a meeting was held in Hitler’s study in the new Reich 
Chancellery in Berlin. Hitler announced his desision to attack Poland and 
gave his reasons, and discussed the effect the decision might have on other 
countries. In point of time, this wes the second of the important meetings 
to which reference has already been made, and in order to appreciate the 
full significance of what was said and done, it is necessary to state shortly 
some of the main events in the history of German-Polish relations. . 

As long ago as the year 1925 an Arbitration Treaty between Germany 
and Poland had been made at Locarno, providing for the settlement of all 
disputes between the two countries. On 26 January 1934, a German- 
Polish declaration of non-aggression was made, signed on behalf of the 
German Governm2nt by the Defendant Yon Neurath. On 30 January 
1934, ard again on 30 January 1937 Hitler mace speeches in the Reichstag 
in whic. he expressed his view that Poland and Germany could work to- 
gether in harmony and peace. On 20 February 1938 Hitler made a third 
speech in the Reichstag in the course of which he said with regard to 
Poland: 


“And so tke way to a friendly understanding has been successfully 
pared, an understanding which, beginning with Danzig, has today, in 
spice of the ettempts of certain mischief makers, succeeded in finally 
taking the poison out of the relations between Germany and Poland 
and transforming them into a sincere, friendly coöperation. . . . Rely- 


x 


198 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ing on her friendships, Germany will nct leave a stone unturned to save 
that: ideal which provides the foundation for the task which is ahead 
of us—peace.’ 


On 26 September 1938, in the middle of the crisis over the Sudetenland, 
Hitler made the speech in Berlin which haz already been quoted, and an- 
nounced that he had informed the British Prime Minister that when the 
Czechoslovakian problem was solved there would be no more territorial 
problems for Germany in Europe. Nevertheless, on 24 November of the 
same year, an OKW directive was issued tc the German Armed Forces to 
make preparations for an attack upon Danz-g; it stated: 

The Führer has ordered: 


(1) .. . Preparations are also to be made to enable the Free State 
of Danzig to be oceupied by German trcops by surprise.’’ 
In spite of having ordered military preparations for the occupation of Dan- 
zig, Hitler on 30 January 1939 said in a spe2ch in the Reichstag: ‘‘ During 
the troubled months of the past year, the frizndship between Germany and 
Poland has been one of the reassuring fectors in the political life of 
Europe.” 

Five days previously, on 25 January 193%, Von Ribbentrop said in the 
course of a speech in. Warsaw: ‘‘Thus Polard and Germany can look for- 
ward to the future with full confidence in the solid basis of their mutual 
relations. ”? 

Following on the occupation of Bohemia and Moravia by Germany on 
15 March 1939, which wes a flagrant breach of the Munich Agreement, 
Great Britain gave an assurance to Poland on 31 March 1939 that in the 
event of any action which clearly threatened Polish independence, and, 
which the Polish Government accordingly considered it vital to resist with 
their National Forces, Great Britain would feel itself bound at once to lend 
Poland all the support in its power. The French Government took the 
same stand. It is interesting to note in this connection, that one of the 
arguments frequently presented by the Defense in the present case is that 
the Defendants were induced to think that th2ir conduct was not in breach 
of international law by the acquiescence of oter Powers. The declarations 
of Great Britain and France showed, at least that this view could be held 
no longer. 

On 3 April 1939 a revised OKW directive was issued to the Armed 
Forces, which after referring to the question of Danzig made reference to 
Fall Weiss (the military code name for the German invasion of Poland) 
and stated : 


‘The Führer has adied the following Cirections to Fall Weiss. (1) 
Preparations must be made in such a way that the operation can be 
carried out at any time from'1 September 1939 onwards. (2) The 
High Command of the Armed Forces has been directed to draw up a 


` 
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precise timetable for Fall Weiss and to arrange by conferences the 
synchronized timings between the three branches of the Armed 
Forces,’ 


On 11 April 1989 a further directive was signed by Hitler and issued to 
the Armed Forces, and in one of the annexes to that document ane words 
occur: 


‘‘Quarrels with Poland should be avoided. Should Poland however 
adopt a threatening attitude towards Germany, ‘a final settlemert’ 
will be necessary, notwithstanding the pect with Pcland. . The aim is 
then to destroy Polish military strength, and to create in the East a 
situation which satisfies the requirements of defense. The Free State 
of Danzig will be incorporated into Germany at the outbreak of the 
conflict at the latest. Policy aims at limiting the war to Poland, and 
this is considered possible in view of the internal crisis in France, and 
British restraint as a result of this.*’ 


In spite of the contents of those two directives, Hitler made a speech in 
the Reichstag on 28 April 1939 in which, after describing the Polish Govern- 
ment’s alleged rejection of an offer he had made with regard to Danzig and 
the Polish Corridor, he stated: 


“I have regretted greatly this incomprehensible attitude of the Po- 

lish Government, but that alone is not the decisive fact; the worst is’ 
- that now Poland like Czechoslovakia & year ago believes, under the 

pressure of a lying international campaign, that it must call up its 

troops, although Germany on her part has not called up a single man, 

and had not thought of proceeding in any way against Poland. 

The intention to attack on the part of Germany which was merely i in- 

vented by the international press. . . .”’ 


It was four weeks after making this speech that Hitler, on '23 May 1939, 
held the important military conference to which reference has already been 
made. Among the persons present were the Defendants Goring, Raeder, 
and Keitel. The adjutant on duty that day was Lieuterant Colonel 
Schmundt, and he made a record of what happened, certifying it with his 
signature as a correct record. 

The purpose of the meeting was to enable Hitler to inform the heads of 
the Armed Forces and their staffs of his views on the political situation and 
his future aims. After analyzing the volitical situation and reviewing the 
course of events since 1933, Hitler announced his decision to attack Poland. 
He admitted that the quarrel with Poland over Danzig was not the reason 
for this attack, but the necessity for Germany to enlarge her living space 
and secure her food supplies. He said: 


“The solution of the problem demards courage. The principle by 
which one evades solving the problem by adapting oneself to circum- 
stances is inadmissible. Circumstances must rather be adapted to 
needs. This is impossible without invasion of foreign States or attacks 
upon foreign property.”’ 


200 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Later in his address he added: 


“There is therefore no question of sparing Poland, and we are left 
with the decision to attack Poland at the first suitable opportunity. We 
cannot expect a repetition of the Czech affair. There will be war. 
Our task is to isolate Poland. The success of the isolation will be de- 
cisive. ... . The isolation of Poland is a matter of skillful polities.” 


Lieutenant Colonel Schmundt’s record of the meeting reveals that Hitler 
fully realized the possibility of Great Britain and France coming to Po- 
land’s assistance. If, therefore, the isolation of Poland could not be 
achieved, Hitler was of the opinion that Germany should attack Great 
Britain and France first, or at any rate should concentrate primarily on the 
war in the West, in order to defeat Great Britain and France quickly, or at 
least to destroy their effectiveness. Nevertheless, Hitler stressed that war 
with England and France would be a life and death struggle, which might 
last a long time, and that preparations must be made accordingly. 

During the weeks which followed this conference,-other meetings were 
held and directives were issued in preparation for the war. The Defendant 
Von Ribbentrop was sent to Moscow to negotiate a non-aggression pact with 
the Soviet Union. 

On 22 August 1939 there took place the important meeting of that day, 
to which reference has already been made. The Prosecution have put in 
evidence two unsigned captured documents which appear to be records 
made of this meeting by persons who were present. The first document is 
headed : ‘‘The Führer’s Speech to the Commanders-in-Chief on 22 August 
1939.’? The purpose of the speech was to enncunce the decision to make 
war on Poland at once, and Hitler began by saying: l 


“It was clear to m2 that a conflict with Foland had to come sooner 

or later. I had already made this decision in the spring, but I thought 

. that I would first turn against the West in a few years, and only after- 

wards against the Hast. . I wanted to establish an acceptable rela- 

tionship with Poland in order to fight first against the West. But this 

plan, which was agreeable to me, could not be executed since essential 

points have changed. It became clear tc me that Poland would attack 
us in case of a conflict with the West.’* 


Hitler then went on to explain why he had decided that the most favorable 
moment had arrived for starting the war: 


“Now,” said Hitler, ‘‘Poland is in the position in which I wanted 
her. .. . I am only afraid that at the last moment some Schweinehund 
will make a proposal for mediation. . . . A beginning has been made 
for the destruction of England’s hegemony.’’ 


This document closely resembles one of the documents put in evidence 
on behalf of the Defendant Raeder. This latter document consists of a 
summary of the same speech, compiled on the day it was made, by one Ad- 
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miral Boehm, from notes he had taken during the meeting. In substance it . 
says that the moment had arrived to settle the dispute with Poland by mili- 
tary invasion, that although a conflict between Germany and the West was 
unavoidable in the long run, the likelihood of Great Britain and France 
coming to Poland’s assistance was not great, and that even if 4 war in the 
West should come about, the first aim should be the crushing of the Polish 
military strength. It also contains a statement by Hitler that an appro- 
priate propaganda reason for invading Poland would be given, the truth 
or falsehood of which was unimportant, since ‘‘the Right lies in Victory.” 

The second unsigned document put in evidence by the Prosecution is 
headed: ‘‘Second Speech by the Führer on 22 August 1939,’’ and is in the 
form of notes of the main points made by Hitler. Some of these are as 
follows: 


“Everybody shall have to make a point of it that we were deter- 
mined from the beginning to fight the Western Powers. Struggle for 
life or death . . . destruction of Poland in the foreground. The aim 
is elimination of living forces, not the arrival at a certain line. Even 
if war should break out in the West, the destruction of Poland shall 
be the primary objective. I shall give a propagandist cause for start- 
ing the war—never mind whether it be plausible or not. The victor 
shall not be asked later on whether we told the truth or not. In start- 
ing and making a war, not tae Right is what matters, but Victory... . 
The start will be ordered probably by Saturday morning.’’ (That is 
to say, 26 August. ) 


In spite of it being described as a second speech, there are sufficient points 
of similarity with the two previously mentioned documents to make it ap- 
pear very probable that this is an account of the same speech, not as de- 
tailed as the other two, but in substance the same. 

These three documents establish that the final decision as to the date of 
Poland’s destruction, which had been agreed upon and planned earlier in 
the year, was reached by Hitler shortly before 22 August 1939. They also 
show that although he hoped to be able to avoid having io fight Great 
Britain and France as well, he fully realized there was a risk of this happen- 
ing, but it was a risk which he was determined to take. 

The events of the last days of August confirm this determination. On 
22 August 1939, the same day as the speech just referred to, the ‘British 
Prime Minister wrote a letter to Hitler, in which he said: ‘‘ Having thus 
made our position perfectly clear, I wish to repeat to you my conviction 
that war between our zwo peoples would be the greatest calamity that could 

“occur.” On 23 August Hitler replied: 


‘The question of the treatment of European problems on a peaceful 
basis is not a decision which rests with Germany, but primarily on those 
who since the crime committed by the Versailles Diktat have stub- 
bornly and zonsistently opposed any peaceful revision. Only after a 
change of spirit on the part of the responsible Powers can there be any 
real change in the relationship between England and Germany.”’ 
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There followed a number of appeals to Hitler to refrain from forcing 
the Polish issue to the point of war. These were from President Roosevelt 
on 24 and 25 August; from his Holiness the Pope on 24 and 31 August; 
and from M. Daladier, the Prime Minister of France, on 26 August. All 
these appeals fell on deaf ears. 

On 25 August, Great Britain signed a pace of mutual assistance with 
Poland, which reinforced'the undertaking she kad given to Poland earlier 
in the year. This, coupled with the news of Mussolini’s unwillingness to 
enter the war on Germany’s side, made Hitlar hesitate for a moment. The 
invasion of Poland, which was timed to starz on 26 August, was postponed _ 
until a further attempt had been rade to persuade Great Britain not to 
intervene. Hitler offered to enter into a comprehensive agreement with 
Great Britain, once the Polish question had deen settled. ` In reply to this, 
Great Britain made a counter-suggestion for the settlement of the Polish 
dispute by negotiation. On 29 August Hitler informed the British Am- 
bassador that the German Government, though skeptical as to the result; 
would be prepared to enter into direct negot-ations with a Polish emissary, 
provided he arrived in Berlin with plenipctentiary powers by midnight 
for the following day, 30 August. The Polish Government were informed 
of this, but with the example of Schuschnigg and Hacha before them, they 
decided not to send such an emissary. At midnight on 30 August the De- 
fendant Von Ribbentrop read to the British Ambassador at top speed a 
document containing the first precise formulation of the German demands 
against Poland. He refused, however, to give the Ambassador a copy of 
this, and stated that in any case it was too late row, since no Polish pleni- 
potentiary had arrived. 

In the opinion of the Tribunal, the manner in which these negotiations 
were conducted by Hitler end Von Ribbentrop showed that they were not 
entered into in good faith or with any desire to maintain peace, but solely 
in the attempt to prevent Great Britain and France from honoring their 
obligations to Poland. 

Parallel with these negotiations were the unsuccessful attempts made by 
Göring to effect the isolation of Poland by persuading Great Britain not 
to stand by her pledged word, through the services of one Birger Dahlerus, 
a Swede. Dahlerus, who was called as a witress by Göring, had a consid- 
erable knowledge of England and things English, and in July 1939 was 
anxious to bring about a better understanding between England and Ger- 
many, in the hope of preventing a war between tke two countries. He got 
into contact with Goring as well as with official circles in London, and dur- 
ing the latter part of August, Goring used him as an unofficial intermedi- 
ary to try and deter the British Government from their opposition to Ger- 
many’s intentions towards Poland. Dahlerus, of course, had no knowledge 
at the time of the decision which Hitler had secretly announced on 22 
August, nor of the German military directives for the attack on Poland 
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which were already in existence. As he adm‘tted in his evidence, it was, 
not until 26 September, after the conquest of Poland was virtually com- 
plete, that he first realized that Goring’s aim all along had been to get 
Great Britain’s consent to Germany’s seizure of Poland. 

After all attempts to persuade Germany to agree to a settlement of her 
dispute with Poland on a reasonable basis had failed, Hitler, on 31 August, 
issued his final directive, in which he announced that the attack on Poland 
would start in the early morning of 1 September, and gave instructions as 
to what action would be taken if Great Britain and France should enter 
the war in defense of Poland. 

In the opinion of the Tribunal, the events of the days immediately pre- 
ceding 1 September 1939 demonstrate the determination of Hitler and his 
associates to carry out the declared intention of invading Poland at ell 
costs, despite appeals from every quarter. With the ever increasing evi- 
dence before him that this intention would lead to war with Great Britain 
and France as well, Hitler was resolved not to depart from the course he 
had set for himself. The Tribunal is fully satisfied by the evidence that 
the war initiated by Germany against Poland on 1 September 1939 was 
most plainly an aggressive war, which was tc develop in due course into a 
war which embraced almost the whole world, and resulted in the commis- 
sion of countless crimes, both against the lews and customs of war, and 
against humanity. 


The Invasion of Denmark and Norway 


The aggressive war against Poland was but the beginning. The aggres- 
sion of Nazi Germany quickly spread from country to country. In point 
- of time the first two countries to suffer were Denmark and Norway. 

On 81 May 1939 a Treaty of Non-Agression was made between Germany 
and Denmark, and signed by the Defendant Von Ribbentrop. It was there 
solemnly stated that the parties to the Treaty were ‘‘firmly resolved to 
maintain peace between Denmark and Germany under all circumstances.’’ 
Nevertheless, Germany invaded Denmark on 9 April 1940. 

On 2 September 1989, after the outbreak of war with Poland, Germany 
sent a solemn assurance to Norway in these terms: 


“The German Reich Government is deterrnined in view of the 
friendly relations which exist between Norway and Germany under no 
circumstance to prejudice the inviolability and integrity of Norway, 
and to respect the territory of the Norwegian State. In making this 
declaration the Reich Government naturally expects, on its side, that 
Norway will observe an unimpeachable neutrality towards the Reich 
and will not tolerate any breaches of Norwegian neutrality by any 
third party which might occur. Should the attitude of the Royal Nor- 
wegian Government differ from this so that any such breach of neu- 

. trality by a third party occurs, the Reich Government would then 
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obviously be compelled to safeguard the interests of the Reich in such 
a way as the resulting situation might dictate.’’ 


On 9 April 1940, in pursuance of her plan of campaign, Norway was in- 
vaded by Germany. 

The idea of attacking Norway originated, it appears, with the Defend- 
ants Raeder and Rosenberg. On 3 October 1939 Raeder prepared a mem- 
orandum on the subject of ‘‘gaining bases in Norway,” and amongst the 
questions discussed was the question: ‘‘Can bases be gained by military 
force against Norway’s will, if it is impossible to carry this out without 
fighting?’’ Despite this fact, three days later, further assurances were 
given to Norway by Germany, which stated: ‘‘Germany has never had any 
conflicts of interests or even points of controversy with the Northern States 
and neither has she any today.’’ 

Three days later again, the Defendant Dönitz prepared a memorandum 
on the same subject of bases in Norway, and suggested the establishment 
of a base in Trondheim with an alternative of supplying fuel in Narvik. 
At the same time the Defendant Raeder was in correspondence with Ad- 
miral Karls, who pointec. out to him the importance of an occupation of 
the Norwegian coast by Germany. On 10 October Raeder reported to 
Hitler the disadvantages to Germany which an occupation by the British 
would have. In the mouths of October and November Raeder continued 
to work on the possible occupation of Norway, in conjunction with. the 
“Rosenberg Organization.” The ‘‘Rosenberg Organization’’ was the For- 
eign Affairs Bureau of the NSDAP, and Rosenberg as Reichsleiter was in 
charge of it. Early in December, Quisling, the notorious Norwegian 
traitor, visited Berlin and was seen by the Defendants Rosenberg and 
Raeder. He put forward a plan for a cour d’état in Norway. On 12 
December the Defendant Raeder and the neéval staff, together with the 
Defendants Keitel and Jodl, had a conference with Hitler, when Raeder 
reported on his interview with Quisling, and set ont Quisling’s views. On 
16 December Hitler himself interviewed Quisling on all these matters. 
In the report of the activities of the Foreign ALairs Bureau of the NSDAP 
for the years 1933-48, under the heading of ‘‘Folitical Preparations for the 
Military Occupation of Norway,” it is stated that at the interview with 
Quisling Hitler said that Le would prefer a nentral attitude on the part of 
Norway as well as the whole of Scandinavia, as he did not desire to extend 
the theater of war, or to draw other nations into the conflict. If the enemy 
attempted to extend the war he would be compelled to guard himself 
against that undertaking. He promised Quisling financial support, and 
assigned to a special military staff the examiration of the military ques- 
tions involved. 

On 27 January 1940 a memorandum was prepared by the Defendant 
Keitel regarding the plans for the invasion of Norway. On 28 February 
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1940 the Defendant Jodl entered in his diary: ‘‘I proposed first to the 
Chief of OKW and then to the Führer that Case Yellow (that is the opera- 
tion against the Netherlands) and Weser Exercise (that is the operation 
against Norway and Denmark) must be prepared in such a way that they 
will be independent of one another as regards both time and forces em- 
ploved.’’ . ; 

On 1 March Hitler issued a directive regarding the Weser Exercise 
which contained the words: 


“The development of the situation in Scandinavia requires the mak- 
ing of all preparaticns for the occupation of Denmark and Norway by 
a part of the German Armed Forces. This operation should prevent 
British encroachment on Scandinavia and the Baltic; further, it should 
guarantee our ore base in Sweden and give our Navy and Air Force a 
wider start line against Britain. ... The crossing of the Danish 

` border and the landings in Norway must take place simultaneously. 
. . . It is most important that the Scandinavian States as well as the 
Western opponents should be taken by surprise by our measures.”’ 


On 24 March the naval operation orders for the Wesser Exercise were is- 
sued, and on 30 March the Defendant Dönitz as Commander-in-Chief of 
U-boats issued his operational order for the occupation of Denmark and 
Norway. On 9 April 1940 the German forces invaded Norway and 
Denmark. 

From this narrative it is clear that as early as Octcb2r 1939 the question 
of invading Norway was under consideration. The defense that has been 
made here is that Germany was compelled to attack Nerway to forestall an 
Allied invasion, and her action was therefore prevenzive. 

It must be remembered that preventive action im foreign territory is 
justified only in case of ‘‘an instant and overwhelmirg necessity for self- 
defense, leaving no choice of means, and no moment of deliberation”? (The 
Caroline Case, Moore’s Digest of International Law, IL 412). How widely 
the view was held in influential German circles that the Allies intended to 
occupy Norway cannot be determined with exactitude. Quisling asserted 
that the Allies would intervene in Norway with the tacit consent of the 
Norwegian Government. The German Legation at Oslo disagreed with 
this view, although the Naval Attaché at that Legation shared it. f 

The War Diary of the German Naval Operations Staff for 13 January 
1940 stated that the Chief of the Naval Operations Staff thought that the 
most favorable solution would be the maintenance of the neutrality of 
Norway, but he harbored the firm conviction that England intended to 
occupy Norway in the near future relying on the tacit agreement of che 
Norwegian Government. 

The directive of Hitler issued on 1 March 1940 for the attack on Denmark 
and Norway stated that the operation ‘‘should prevent British encroach- 
ment on Scandinavia and the Baltic.’’ 
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It is, however, to be remembered that the Defendant Raeder’s memo- 
randum of 3 October 1939 makes no reference to forestalling the Allies, 
but is based upon ‘‘the aim of improving our strategical and operational 
position.”’ 

The memorandium itself is headed ‘‘Gaining of Bases in Norway.” The 
same observation applies mutatis mutandis to the memorandum of the De- 
fendant Dönitz of 9 October 1939. 

Furthermore, on 13 March the Defendant Jodl recorded in his diary: 


“Führer does nct give order yet for ‘W’ (Weser Exercise). He is 
still looking for an excuse.” (Justification?) 


On 14 March 1940 he again wrote: ‘‘Fiihrer has not yet decided what rea- ` 
son to give for ‘Weser Exercise.’’’ On 21 March 1940 he recorded the 
misgivings of Task Foree XXI about the long interval between taking up 
readiness positions and the close of the diplomatic negotiations, and added: 


“Führer rejects any earlier negotiations, as otherwise calls for help 
go out to England and America. If resistance is put up it must be 
` ruthlessly broken.” 


On 2 April he records that all the preparations are completed; on 4 April 
the Naval Operational Crder was issued; and on 9 April, the invasion was 
begun. 

From all this it is clear that when the plans for an attack on Norway 
were being made, they were not made for the purpose of forestalling an 
imminent Allied landing, but, at the most, that they might prevent an 
Allied occupation at some future date. 

When the final orders for the German invasion of Norway were given, 
the diary of the Naval Operations Steff for 23 March 1940 records: “A 
` mass encroachment by the English into Norwegian territorial waters... 
is not to be expected at the present time.’ 

And Admiral Assmanr:’s entry for 26 March says: “British landing in 
Norway not considered serious.’ ' 

Documents which were subsequently captured by ‘iis Germans are relied 
on to show that the Allied plan to oceupy harbors and airports in Western 
Norway was a definite plen, although ir: all points considerably behind the 
German plans under which the invasion was actually carried out. These 
documents indicate that an altered plan had been finally agreed upon on 
20 March 1940, that a convoy should leave England on 5 April, and that 
mining in Norwegian waters would begin the same day; and that on 5 
April the sailing time hac been postponed until 8 April. But these plans 
were not the cause of the German invasion of Norway. Norway was occu- 
pied by Germany to afforc her bases from which a more effective attack on 
England and France might be made, pursuant tc plans prepared long in 
advance of. the Allied plans which are row relied on to support thig argu- 
ment of self-defense. 
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It was further argued that Germany alone could decide, in accordance 
with the reservations made by many of the Signatory Powers at the time 
of the conclusion of the Kellogg-Briand Pact, whether preventive action 
was a necessity, ard that in making her decision her judgment was conclu- 
sive. But whether action taken under the claim of self-dezense was in fact 
aggressive or defensive must ultimately be subject to investigation and ad- 
judication if international law is ever to be enforced. 

No suggestion is made by the defendants that there was any plan by any 
belligerent, other than Germany, to occupy Denmark. No excuse for that 
aggression has ever been offered. ’ 

As the German Armies entered Norway and Denmark, German memo- 
randa were handed to the Norwegian and Danish Governments which gave 
the assurance that the German troops did not come as enemies, that they 
did not intend to make use of the points occupied by German troops as 
bases for operations against England, as long as they were not forced to do 
so by measures taken by England and France, and that they had come to 
protect the North against the proposed occupation of Norwegian strong 
points by English-French forces, 

_ ‘The memoranda added that Germany had no intention of infringing 

upon the territorial integrity and political independence of the Kingdom 
of Norway then or in the future. Nevertheless, on 3 June 1940, a German 
naval memorandum discussed the use to be made of Norway and Denmark, 
and put forward one solution for consideration, that the territories of Den- 
mark and Norway acquired during the course of the war should continue 
to be occupied and organized so that they could in the future be considered 
as German possessions. 

. In the light of all the available evidence it is impossible to accept the 
contention that the invasions of Denmark and Norway were defensive, and 
-in the opinion of the Tribunal they were acts of aggressive war. 


The Inwasion of Belgium, the Netherlands, and Luxembourg 


The plan to seize Belgium and the Netherlands was considered in August 
1938, when the attack on Czechoslovakia*was being formulated, and the 
possibility of war with France and England was contemplated. The ad- 
vantage to Germany of being able to use toese countries for their own 
purposes, particularly as air bases in the war against England and France, 
was emphasized. In May of 1939, when Hitler made his irrevocable de- 
cision to attack Poland, and foresaw the possibility at least of a war with 
England and France in consequence, he told his military commanders: 


“Dutch and Belgian air bases must be oceupied. . . . Declarations 
of neutrality must be ignored.”’ 


On 22 August in the same year, he told his military commanders that 
England and France, in his opinion, would not ‘‘violate the neutrality of 


208 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


these countries.” At the same time he assured Belgium and Holland and 
Imxembourg that he would respect theiz neutrality; and-on 6 October 
1939, after the Polish campaign, he repeatad this assurance. On 7 October 
General Von Brauchitsch directed Army Group B to prepare ‘‘for the im- 
mediate invasion of Cutch and Belgian territory, if the political situation 
so demands.’’ In a series of orders, which were signed by the Defendants 
Keitel and Jodl, the attack was fixed for 10 November 1939, but it was 
postponed from time to time until May of 1940 on aecount of weather con- 
ditions and transport problems. 
At the conference on 23 November 1939 Hitler said: 


“(We have an Achilles heel: The Ruhr. The progress of the war de- 
pends on the possession of the Ruhr. If England and France push 
through Belgium and Hollend into the Ruhr, we shall be in the greatest 
danger. . . . Certainly England and France will assume the offensive 
against Germany when they are armed. England and France have 
means of pressure to bring Belgium and Hollend to request English 
and French help. In Belgium and Holland the sympathies are all for 
France and England. . . . If the French Army marches into Belguim 
in order to attack us, it will be too lete for us. We must anticipate 
them. .. . We shall sow the English coast with mines which cannot 
be cleared. This mine warfare with the. Luftwate demands a different 
starting point. England cannot live without its imports. We can 
feed ourselves. The permanent sowing of mines on the English coasts 
will bring England to her knees. However, this can only occur if we . 
have occupied Belgium and Holland. ... My decision is unchange- 
able; I shall attack France and England at the most favorable and 
quickest moment. Breach of the neutrality of Belgium and Holland 
is meaningless. No one will question that when we have won. We 
shall not bring about the breach of neutrality as idiotically as it was 
in 1914. If we do not break the neutrality, ther England and France 
will. Without attack, the war is not to be ended victoriously.’’ 


On 10 May 1940 the German forces invaded the Netherlands, Belgium, 
and Luxembourg. On the same day the German Ambassadors handed to 
the Netherlands and Belgian Governments a memorandum alleging that the 
British and French Armies, with the consent of Belgium and Holland, were 
planning to march through those countries to attack the Ruhr, and justi- 
fying the imvasion on these grounds. Germany, however, assured the 
Netherlands and Belgium that their integrity and their possessions would 
be respected. A similar memorandum was deliverel to Luxembourg on 
the same date. 

There is no evidence before the Tribunal to justify the contention that 
the Netherlands, Belgium, and Luxembourg were invaded by Germany be- 
cause their occupation had been planned by England and France. British 
and French staffs had keen coéperating in making certain plans for mili- 
` tary operations in the Low Countries, but the purpose of this planning was 
to defend these countries in the event of a German attack. 
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The invasion of Belgium, Holland, and Luxembourg was entirely without 
justification. 

It was carried out in pursuance of policies long considered and prepared, 
` and was plainly an act of aggressive war. The resolve to invade was made 
without any other consideration than the advancement of the aggressive 
policies of Germany. 


The Aggression against Yugoslavia and Greece 


On 12 August 1939 Hitler had a conversation with Ciano and the De- 
fendant Von Ribbentrop at Obersalzberg. He said ther: 


“ Generally speaking, the best thing to happen would be for the neu- 
trals to be liquidated one after the other. This process could be car- 
ried out more easily if on every occasion one partner af the Axis cov- 
ered the other while it was dealing with the uncertain neutral. Italy 
might well regard Yugoslavia as a neutral of this kind.’’ 


This observation was made only two months after Hitler had given assur- 
ances to Yugoslavia that he would regard her frontier as final and invio- 
lable. On the occasion of the visit to Germany of the Prince Regent of 
Yugoslavia on 1 June 1939, Hitler had said in a public speech: 


‘<The firmly established reliakle relationship of Germany to Yugo- 
slavia now that owing to historical events we have become neighbors 
with common boundaries fixed for all time, will not only guarantee last- 
ing peace between our two peoples and countries, but can also represent 
an element of calm to our nerve-racked continent. This pezce is the; 
goal of all who are disposed to perform really constructive work.” 


On 6 October 1939 Germany repeated these assurances to Yugoslavia, 
after Hitler and Von Ribbentrop had unsuccessfully tried to persuade Italy 
‘to enter the war on the side of Germany by attacking Yugoslavia. On 28 
October 1940 Italy invaded Greece, but the military operations met with 
no success. In November Hitler wrote to Mussolini with regard to the inva- 
sion of Greece, and the extension of the war in the Balkans, and pointed out 
that no military operations could take place in the Balkans before the fol- 
lowing March, and therefore Yugoslavia must if at all possible be won over 
by other means, ana in other ways. But on 12 November 1940 Hitler issued 
a directive for the prosecution of the war, and it included the words: ‘‘The 
Balkans; The Commander-in-Chief of the Army will make preparations for ` 
occupying the Greek mainland north of the Aegean Sza, in case of need 
entering through Bulgaria.’’ 
On 18 December he issued a directive concerning the operation “Marita, £ 


; ‘the code name for the invasion of Greece, in which he stated: 


“1, The result of the battles in Albania is not yes decisive. Because 
of a dangerous situation in Albania, it is doubly necessary that the 
British endeavor be foiled to create air bases under the protection of 
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a Balkan front, which would be dangerous above all to Italy as to the 
Rumanian oilfields. 

2. My plan therefore is (a) to form a slowly increasing task force in 
Southern Rumania within the next month, ‘b) after the setting in of 
favorable weather, probably in March, to send a task force for the occu- 
pation of the Aegean north ccast by way of Bulgaria and if necessary 
to occupy the entire Greek mainland.”’ 


On 20 January 1941, at a meeting betwean Hitler and Mussolini, at which 
the Defendants Von Ribbentrop, Keitel, Jodl, and others were present, 
Hitler stated : 


“The massing of troops in Rumaaie serves a threefold purpose: 

(a) An operation against Greece; 

(b) Protection of Bulgaria against Russia and Turkey; 

(c) Safeguarding the guarantee to Rumania. . . 
It is desirable that this deployment be comp_eted without interference 
from the enemy. Therefore, disclose the game as late as possible. The 
tendency will be to cross the Danube at the last possible moment, and 
to line up for attack at the earliest possible moment.’’ 


On 19 February 1941 an OKW directive regarding the operation ‘‘Ma- 
rita’’ stated: ‘‘On 18 February the Führer made the following decision re- 
garding the carrying out of Operation Marita: The following dates are en- 
visaged: Commencement of building bridge, 28 February; crossing of the 
Danube, 2 March.”’ 

On 8 March 1941, British troops infiaeas in Greece to assist the Greeks to 
resist the Italians; and on 18 March, at a meeting between Hitler and the 
Defendant Raeder, at which the Defendants Keitel and Jodl were also pres- 
ent, the Defendant Raeder asked for confrmation that the ‘‘ whole of Greece 
will have to be occupied, even in the event of a peaceful settlement,’’ to 
which Hitler replied, ‘‘The complete occupation is a prerequisite of any 
settlement.’’ 

On 25 March, on the occasion of the adherence of Yugoslavia to the Tri- 
partite Pact at a meeting in Vienna, the Defendant Von Ribbentrop, on 
behalf of the German Government, confirmed the determination of Ger- 
many to respect the sovereignty and territorial integrity of Yugoslavia at 
all times. On 26 March the Yugoslav Miristers, who had adhered to the 
Tripartite Pact, were removed from office hy a coup d’état in Belgrade on 
their return from Vienna, and the new Government repudiated the Pact. 
Thereupon on 27 March, at a conference in Berlin with the High Command 
at which the Defendants Goring, Keitel, and Jodl were present, and the 
Defendant Von Ribbentrop part of the time, Hitler stated that Yugoslavia 
was an uncertain factor in regard to the contemplated attack on Greece and 
even more so with regard to the attack upcn Russia which was to be con- 
ducted later on. Hitler announced that he was determined, without wait- 
ing for possible loyalty declarations of the new Government, to make all 


y 
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preparations in order to destroy Yugoslavia militarily and as a national 
unit. He stated that he would act with ‘‘unmerciful harshness.”’ 

On 6 April German forces invaded Greece and Yukoslevia without warn- 
ing and Belgrade was bombed by the Luftwaffe. So swift was this par- 
ticular invasion that there had not been time to establish any ‘‘incidents’’ 
as a usual preliminary, or to find and publish any adequate ‘‘political’’ ex- 
planations. As the attack was starting on * April, Hitler proclaimed to 
the German people that this attack was necessary because the British forces 
in Greece (who were helping the Greeks to defend themselves against the 
Italians) represented a British attempt to extend the war to the Balkans. 

It is clear from this narrative that aggressive war against Greece and 
Yugoslavia had long been in contemplation, certainly as early as August of 
1939. The fact that Great Britain had come to the assistance of tke Greeks, 
and might thereafter be in a position to inflict great damage upon German 
interests was made the occasion for the occupation of both countries. 


The Aggressive War against the Union of . 
Soviet Socialist Republics 


- On 23 August 1939 Germany signed the non-aggression pact with the 
Union of Soviet Socialist Republics. . 

The evidence has shown unmistakably that the Soviet Union on their part 
conformed to the terms of this pact; indeed the German Government itself 
had been assured oz this by the highest German sources. Thus, the German 
Ambassador in Moscow informed his Gcvernment that the Soviet Union 
would go to war only if attacked by Germany, and this statement is re- 
corded in the German War Diary under the date of 6 June 1941. 

Nevertheless, as early as the late summer of 1940, Germany began to 


make preparations for an attack on the U.S.S.R., in spite of the non- | 


aggression pact. This operation was secretly planned under the code name 
‘‘Case Barbarossa,’’ and the former Field Marshall Paulus testified that on 
3 September 1940 when he joined the German General Staff, he continued 
developing ‘‘Case Barbarossa,’’ which was finally completed at the begin- 
ning of November 1940; and that even then, the German General Staff had 
no information that the Soviet Union was preparing for war. 

On 18 December 1940 Hitler issued Directive No. 21, initialed by Keitel 
and Jodl, which called for the completion of all preparations connected 
with the realization of ‘‘Case Barbarossa” by:15 May 1941. This directive 
stated: 


“The German armed forces must be prepared to crush Soviet Russia 
in a quick campaign before the end of the war against England... . 
Great caution has to be exercised that the intention of an attack will 
not be recognized.”’ 
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Before the directive of 18 December Lad been made, the Defendant Gér- 
ing had informed General Thomas, chief of the Ctfice of War Economy of 
the OKW, of the plan, and General Thomas made surveys of the economic 
possibilities of the U.3.8.R., including its raw materials, its power and 
transport system, and its capacity to produced arms. 
~ Tn accordance with taese surveys, an economic staff for the Eastern terri- 
tories with many military-economic units (inspectorates, commandos, 
groups) was created under the supervision of the Defendant Göring. In 
conjunction with the military command, these uxits were to achieve the 
most complete and efficient economic exploitation of the occupied territories 
in the interest of Germany. 

The framework of the future political and ezoncmie organization of the 
occupied territories was designed by the Defendant Rosenberg over a period 
of three months, after zonferences with and assistance by the Defendants 
Keitel, Jodl, Raeder, Funk, Géring, Von Ribbentrop, and Frick, or their 
representatives. It was made the subject of a most detailed ae immedi- 
ately after the invasion. 

These plans outlined zhe destruction of the Soviet Union as an independ- 
ent State, and its partition, the creation of so-called Reich Commissariais, 
and the conversion -of Estonia, Latvia, Bielrorussia, and .other territories 
` into German colonies. 

At the same time Germany drew Hungary, Rumania, and Finland into 
the war against the U.S.S.R.. In December 1940 Eungary agreed to par- 
ticipate on the promise of Germany that she should have certain territories 
at the expense of Yugos_avia. l 

In May 1941 a final agreement was concluded witk Antonescu, the Prime 
Minister of Rumania, regarding the attack on the U.S.S.R., in which Qer- 
many promised to Rumania, Bessarabia, Northern Bukovina, and the right 
to occupy Soviet territory up to the Dnieper. 

On 22 June 1941, witkout any declaration of war, Germany invaded So- 
viet territory in accordance with the plans so long made. 

‘The evidence which has been given before this Tribunal proves that Ger- 
many had the design cerefully thought out, tc crush the U.S.S.R. as a 
political and military power, so that Germany might expand to the east 
according to her own desire. In Mein Kampf, Hitler had written: ‘‘If new 
territory were to be acquired in Europe, it must have been mainly at Rus- 
sia’s cost, and once agair the new German Empire should have set out on 
its march along the same road as was formerly trodden by the Teutonic 
Knights, this time to acquire soil for the German plough by means of the 
German sword and thus provide the Nation with its daily bread.” But 
| there was a more immediate purpose, and in one of the memoranda of the 
OKW, that immediate purpose was stated to be to feed the German Armies 
from Soviet territory in the third year of the war, even if ‘‘as a result many 
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millions of people will be starved to death if we take out of the country the 
things necessary for us.’ 

The final aims of the attack on the Soviet Union were formulated at a con- 
_ ference with Hitler on 16 July 1941, in which the Defendants Göring, 
Keitel, Rosenberg, and Bormann participated : 


‘There can be no talk of the création of a military power west of 
the Urals, even if we should have to fight 100 years to achieve this... . 
All the Baltie regions must become part of the Reich. The Crimea and 
adjoining regions (north of the Crimea) must likewise be incorporated 
into the Reich. The region of the Volga as well as the Baku district 
must likewise be incorporated into the Reich. The Finns want Eastern 
Karelia. However, in view of the large deposits of nickel, the Kola 
peninsula must be ceded to Germany.’’ 


It was contended for the defendants that the attack upon the U.S.S.R. 
was justified because the Soviet Union was contemplating an attack upon 
Germany, and making preparations to that end. It is impossible to believe 
that this view was ever honestly entertained. 

The plans for the economic exploitation of the U.S.S.R. for the removal 
of masses of the population, for the murder of Commissars and political 
' leaders, were all part of the carefully prepared scheme launched on 22 June 
without warning of any kind, and without the shadow of legal excuse. It 
was plain aggression. 


War against the United. States 


Four days after the attack launched by the Japanese on the United . 
States fleet in Pearl Harbor on 7 December 1941, Germany declared war on 
the United States. 

The Tripartite Pact between Germany, Italy, and Japan, had been signed 
on 27 September 1940, and from that date until the attack upon the U.S.S.R. 
the Defendant Von Ribbentrop, with other defendants, was endeavoring to 
induce Japan to attack British possessions in the Far Hast. This, it was 
thought, would hasten England’s defeat, and keep the United States out of 
the war. 

The possibility of a direct attack on the United States was considered 
and discussed as a matter for the future. Major Von Falkenstein, the 
Luftwaffe liaison officer with the Operations Staff of the OKW, summarizing 
military problems which needed discussion in Berlin in October of 1940, 
spoke of the possibility ‘‘of the prosecution of the war against America at 
a later date.’’ It is clear, too, that the German policy of keeping America 
out of the war, if possible, did not prevent Germany promising support to 
Japan even against the United States. On 4 April 1941 Hitler told Mat- 
suoka, the Japanese Foreign Minister, in the presence of the Defendant Von 
Ribbentrop, that Germany would ‘‘strike without delay’’ if a Japanese at- 
tack on Singapore should lead to war between Japan end the United States. 
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The next day Von Ribbentrop himself urged Matsuoka to bring Japan into 
the war. . 

On 28 November 1941, 10 days before the attack of Pearl Harbor, Von 
Ribbentrop encouraged Japan, through her Ambassador in Berlin, to attack 
Great Britain and the United States, and stated that should Japan become | 
engaged in a war with the United States, Germany would join the war im- 
mediately. A few days later, Japanese representatives told Germany and- 
Italy that Japan was preparing to attack the United States, and asked for 
their support, Germany and Italy agreed to do this, although in the Tri- 
partite Pact, Italy and Germany had undertaken to assist J: apan only if she 
were attacked. When the assault on Pearl Harbor did take place, the De- 
fendant Von Ribbentrop is reported to heve been ‘‘overjoyed,’’ and later, 
at a ceremoney in Berlin, when a German medal was awarded to Oshima, 
the Japanese Ambassador, Hitler indicated his approval of the tactics 
which the Japanese had adopted of negotiating with the United States as 
long as possible, and then striking hard without any declaration of war. 

Although it is true that Hitler and his colleagues originally did not con- 
sider that a war with the United States would be beneficial to their interest, 
it is apparent that in the course of 1941 that view was revised, and Japan 
was given every encouragement to adopt a policy which would almost cer- 
tainly bring the United States into the war. And when Japan attacked 
the United States fleet in Pearl Harbor and thus made aggressive war 
against the United States, the Nazi Government caused Germany to enter 
that war at once on the side of Japan by declaring war themselves on the 
United States. 


Violations of International Treaties 


The Charter defines as a crime the planning or waging of war that is a 
war of aggression or a war in violation of international treaties. The Tri- 
bunal has decided that certain of the defendants planned and waged ag- 
gressive wars against 12 nations, and were therefore guilty of this series of 
crimes. This makes it unnecessary to discuss the subject in further detail, 
or even to consider at any length the extent.to which these aggressive wars 
were also ‘‘wars in violation of international treaties, agreements, ‘or 
assurances.”’ 

These treaties are set out in Appendix C of the Indictment. Those of 
principal importance are the following. 


Hague Conventions 


In the 1899 Convention the signatory powers agreed: “‘before an appeal 
to arms... . to have recourse, as far as circumstances allow, to the good 
offices or mediation of one or more friendly powers.” A similar clause was 
‘inserted in the Convention for Pacific Settlement of International Disputes 
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of 1907. In the accompanying Convention Relative to Opening of Hostili- 
ties, Article I contains this far more specific language: ‘‘The Contracting 
Powers recognize that hostilities between tham must not commence without 
a previous and explicit warning, in the form of either a declaration of war, 
giving reasons, or an ultimatum with a ccnditional deciaration of war.” 
Germany was a party to these conventions. 


Versailles Treaty 


Breaches of certain provisions of the Versailles Treaty are also relied on 
by the Proseeution—-Not to fortify the left bank of the Rhine (Articles 
42-44); to ‘‘respect strictly the independence of Austria’? (Article 80); 
renunciation of any rights in Memel (Article 99); and the Free City of 
Danzig (Article 100); the recognition of the independence of the Czecho- 
slovak State; and the military, naval, and air clauses against German re- 
armament found in Part V. There is no doubt that action was taken by 
the German Government contrary to all these provisions, the details of 
which are set out in Appendix C. With regard to the Treaty of Versailles, 
the matters relied on are: 


1. The violation of Articles 42 to 44 in respect of the demilitarized zone 
of the Rhineland ; 

2. The annexation of Austria on 13 March 1938, in violation of Article 
80; f 
3. The incorporation of the district of Memel on 22 March 1939, in viola- 

tion of Article 99; 
4. The incorporation of the Free City of Danzig on 1 September 1939, in 
violation of Article 100; 
' 5. The incorporation of the provinces of Bohemia and Moravia on 16 
March 1939, in violation of Article 81; 
_ 6. The repudiation of the military, naval, and air clauses of the Treaty, 
in or about March of 1935. 


On 21 May 1935 Germany announced that, whilst renouncing the dis- 
armament clauses of the Treaty, she would still respect the territorial limita- 
tions, and would comply with the Locarno Pact. (With regard to the first 
five breaches alleged, therefore, the Tribunal finds the allegation proved.) 


Treaties of Mutual Guarantee, Arbitration, and N on-Aggression 


It is unnecessary to discuss in any detail the various treaties entered into 
by Germany with other Powers. Treaties of mutual guarantee were signed 
by Germany at Locarno in 1925, with Belgium, France, Great Britain, and 
Italy, assuring the maintenance of the territorial status quo. Arbitration 
treaties were also executed by Germany at Locarno with Czechoslovakia, 
Belgium, and Poland. 
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Article I of the latter treaty is typical, providing: ‘‘ All disputes of every 
kind between Germany and Poland . . . which it may not be possible to 
settle amicably by the normal methods of diplomacy, shall be submitted 
for decision to an arbitral tribunal... .’’ 

Conventions of Arbitration and Conciliation ware entered into between 
Germany, the Netherlands, and Denmark in 1925; and between Germany 
and Luxembourg in 1929. Non-aggression treatizs were executed by Ger- 
many with Denmark and Russia in 1939. & 


Kellogg-Briand Pact 


`The Pact of Paris was signed on 27 August 192& by Germany, the United 
States, Belgium, France, Great Britain, Italy, Japan, Poland, and other 
countries; and subsequently by other Powers. The Tribunal has made full 
reference to the nature of this Pact and its legal effect in another part of 
this judgment. It is therefore not necessary to discuss the matter further 
here, save to state that in the opinion of the Tribunal this Pact was violated 
by Germany in ail the cases of aggressive war charged in the Indictment. 
It is to be noted that on 26 January 1934 Germany signed a Declaration for 
the Maintenance of Permanent Peace with Poland,. which ‘was explicitly 
based on the Pact of Paris, and in which the use of force was outlawed for 
a period of 10 years. 
The Tribunal does not find it necessary to consider any of the other 
treaties referred tc in the Appendix, or the repeated agreements and assur- 
‘ances of her peaceful intentions entered into by Germany. 


The Law of the Charter 


The jurisdiction of the Tribunal is defined in the Agreement and Charter, 
and the crimes coming within the jurisdiction of tae Tribunal, for which 
there shall be individual responsibility, are set out in Article 6. The law of 
the Charter is decisive, and binding upon the Tribunal. 

The making of the Charter was the exercise of the sovereign legislative 
power by the countries to which the German Reich unconditionally sur- 
rendered; and the undoubted right of these countries to legislate for the 
occupied territories has been reccgnized by the civilized world. The Char- 
ter is not an arbitrary exercise of power on the part of the victorious Na- 
tions, but in the view of the Tribunal, as will be shewn, it is the expression 
of international law existing at the time of its creation; and to that extent 
is itself a contribution to international law. 

The Signatory Powers created this Tribunal, detined the law it was to 
administer, and made regulations for the proper conduct of the Trial. In 
doing so, they have done together what any one of them might have done 
singly; for it is not to be doubted that any nation Las the right to set up 
special courts to administer law. With regard to the constitution of the 
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Court, all that the defendants are entitled to ask is to receive a fair trial 
on the facts and law. 

The Charter makes the planning or waging of a war of aggression or a 
war in violation of international treaties a crime; and it is therefore not 
strictly necessary to consider whether and to what extent aggressive war 
was a crime before the execution of the London Agreement. But in view of 
the great importance of the questions of law involved, the Tribunal has 
heard full argument from the Prosecution and the Defense, and will express 
‘its view on the matter. 

It was urged on behalf of the defendants that a fundamental principle of \ 
all law—international and domestic—is that there can be no punishment of ‘; 
crime without a pre-existing law. “Nullum crimen sine lege, nulla poena 
sine lege.” It was submitted taat ew post facto punishment is abhorrent to 
the law of all civilized nations, that no sovereign power had made aggres- 
sive war a crime at the time that the alleged criminal acts were committed, 
that no statute had defined aggressive war, that no penalty had been fixed 
for its commission, and no court had veen created tc try and punish 
offenders. 

In the first lace, it is to be observed that the maxim nullum crimen sine 
lege is not a limitation of sovereignty, but is in general a principle of jus- 
tice. To assert that it is unjust to punisi those who in defiance of treaties 
and assurances have attacked neighboring states withcut warning is obvi- 
ously untrue, for in such circumstances zhe attacker must know that he is 
doing wrong, and so far from it being unjust to punish him, it would be 
unjust if his wrong were allowed to go unpunished. Occupying the posi- 
tions they did in the Government of Germany, the defendants or at least 
some of them must have known of the treaties signed by Germany, outlaw- 
ing recourse to war for the settlement of international disputes, they must 
have known that they were acting in defiance of all international law when 
in complete deliberation they carried out their desigrs of invasion and 
aggression. On this view of the case alone, it would appear that the maxim 
has no application to the pres2ut facts. 

This view is strongly reinforced by a consideration of the state of inter- 
national law in 1939, so far as aggressiva war is concerned. The General 
Treaty for the Renunciation of War of 27 August 1928, more generally 
known as the Pact of Paris or the Kellogg-Briand Pact, was binding on 63 
nations, including Germany, Italy and Japan at the outbreak of war in 
1939. In the preamble, the signatories declared that they were: 


“Deeply sensible of their solemn duty to promote the welfare of man- 
kind; persuaded that the time has come when a frank renunciation of 
war as an instrument of national policy should be raade to the end that 
the peaceful and friendly relations now existing between their peoples 
should be perpetuated. . . . all changes in their relations with one an- 
other should be sought only by pazifie means .. . thus uniting civi- 
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lised nations of the world in a common renunciation of war as an in- 
strument of their national policy. .. .’’ 


The first two articles are as follows: 


“ Article I. The High Contracting Parties solemnly declare in the 
names of their respective peoples that they condemn recourse to war 
for the solution of international controversies and renounce it as an 
instrument of national policy in their relations to one another.” 

‘Article II. The High Contracting Parties agree that the settle- 
ment or solution of all disputes or conflicts of whatever nature or what- 
ever origin they may be, which may arise among them, shall never be 
sought except by pacific means.”’ 


The question is, what was the legal effect of this Pact? The nations who 
signed the Pact or adhered to it unconditionally condemned recourse to war 
for the future as an instrument of policy, and expressly renounced it. Af- 
ter the signing of the Pact, any nation resorting to war as an instrument 
of national policy breaks the Pact. In the cpirion of the Tribunal, the 
solemn renunciation of war as an instrument of national policy necessarily 
involves the proposition that such a war is illegal in international law; and 
that those who plan and wage such a war, with its inevitable and terrible 
consequences, are committing a crime in so doing. War for the solution 
of international controversies undertaken as an instrument of national 
policy certainly includes a war of aggression, and such a war is therefore 
outlawed by the Pact. As Mr. Henry L. Stimson, then Secretary of State 
of the United States, said in 1982: 


“War between nations was renounced by the signatories of the 

Kellogg-Briand Treaty. This means that it has become throughout ` 
practically the entire world ... an illegal thing. Hereafter, when 

nations engage in armed conflict, either one or both of them must be 

termed violators of the general treaty law. .. . We denounce them as 

law breakers.’’ 


But it is argued that the Pact does not expressly enact that such wars are 
crimes, or set up courts to try those who make such wars. To that extent 
the same is true with regard to the laws cf war contained in the Hague 
Convention. The Hague Convention of 1997 prohibited resort to certain 
methods of waging war. These included the inhumane treatment of pris- 
oners, the employment of poisoned weapons, the improper use of flags of 
true, and similar matters. Many of these prohibitions had been enforced 


‘long before the date of the Convention; but since 1907 they have certainly ` 


been crimes, punishable as offenses against the law of war; yet the Hague 
Convention nowhere designates such practices as criminal, nor is any sen- 
tence prescribed, nor any mention made of a cour; to try and punish of- 
fenders. For many years past, however, military tribunals have tried and 
punished individuals guilty of violating the rules of land warfare laid down 
by this Convention. in the opinion of the Tribunal, those who wage ag- 
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gressive war are doing that which is equally illegal, and of much greater 
moment than a breach of one of the rules of the Hague Convention. In 
interpreting the words of the Pact, it must be remembered that inter- 
national law is not the product of an international legislature, and that 
such international agreements as the Pact of Paris have to deal with general 
principles of law, and not with administrative matters of procedure. The 
law of war is to be found not only in treaties, but in the customs and prag- 
tices of states which gradually obtained_wniversal recogni ition, and from 
the general principles of justice applied by jurists and practised by mili- 
tary courts. This law is not static, but by continual adaptation follows tf e 
needs of a changing world. Indeed, in many cases treaties do no more than 
express and define for more accurate reference the principles of law already 
existing. 

The view which the Tribunal takes of the true interpretation of the Pact ee 
is supported by the international history which preceded it. In the year 
1923 the draft of a Treaty of Mutual Assistance was sponsored by the 
League of Nations. In Article I the Treaty declared ‘‘that aggressive war 
is an international crime,” and that the parties would ‘‘undertake that no 
one of them will be guilty of its commission.’’ The draft treaty was sub- 

“mitted to 29 states, about half of whom were in favor of accepting the text. 
The principal objection appeared to be in the difficulty of defining the acts 
which would constitute ‘‘aggression,’’ rether than any doubt as to the 
criminality of aggressive war. The preamble to the League of Nations 
1924 Protocol for the Pacific Settlement of International Disputes (‘‘ Geneva 
Protocol”), after ‘‘recognising the solidarity of the members of the in- 

` ternational community,’’ declared that ‘‘a war of aggression constitutes a 
violation of this solidarity and is an internaticnal crime.*’ It went on to 
declare that the contracting parties were ‘‘desirous of facilitating the com- 
plete application of the system provided in the Covenant of the League of 
Nations for the pacific settlement of disputes between the States and of 
ensuring the repression of international crimes.’ The Protocol was rec- 
ommended to the members of the League of Nations by a unanimous reso- 
lution in the assembly of the 48 members of the League. These members 
included Italy and Japan, but Germany was not then a member of the 
League. 

Although the Protocol was never ratitied, it was signed B the leading 
statesmen of the world, representing the vast majority of the civilized 
states and peoples, and may be regarded es strong evidence of the intention 
to brand aggressive war as an international crime. 

At the meeting of the Assembly of the League, of] N Nations, on 24 Septem- 
ber 1927, all_the delegations then present ‘Gneluding “the ‘German, the 
Italian, and the Japanese), unanimously adopted a declaration concerning 
wars of aggression. The preamble to the declaration stated: 


we 
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“The Assembly : 


Recognizing the solidarity. which unites the community of nations; 

Being inspired by a firm désire for the maintenance of general 
peace; 

Being convinced that a war of aggression can never serve as a means 
of settling international disputes, and is in consequence an interna- 
tional erime. .. .”’ 


The unanimous resolution of 18 February 1923 of 21 American republics 
at the Sixth (Havana) Pan-American Conference; declared that “war of 
aggression constitutes.an international crime against the human species.’’ 

All these expressions of opinion, and others that could be cited, so 
solemnly made, reinforce the construction which the Tribunal placed upon 
the Pact of Paris, that resort to a war of aggression is not merely illegal, 
but is criminal. The prohibition of aggressive war demanded by the con- 
science of the world, finds its expression in the series of pacts and treaties 
to which the Tribunal has just referred. 

It is also important to remember that Article 227 of the Treaty. of Ver- 
sailles provided for the constitution of a special Tribunal, composed of rep- 
resentatives of five of the Allied and Associated Powers which had been 
pelligerents in the first World War opposed to Germany, to try the former 
German Emperor ‘‘for a.supreme offense against international morality 
and the sanctity of treaties.” The purpose of this trial was expressed to be 
‘*to vindicate the solemn obligations of international undertakings, and the 
validity of international morality.” In Article 228 of the Treaty, the Ger- 
man Government expressly recognized the right of the Allied Powers ‘‘to 
„pring before military tribunals persons oS of having committed acts 
‘in violation of the laws and eustoras of war.’ 

It was submitted that international law is concerned with the actions of 
sovereign States, and provides no punishment for individuals; and further, 
that where the act in question is an act of State, those who carry it out are 
not personally responsible, but are protected by the doctrine of the sover- 
eignty of the State. In the opinion of tke Tribunal,’ both these submis- 
sions must be rejected. That international law iraposes duties and liabili- 
ties upon individuals as well as upcn States hes long been recognized. In 
the recent case of Ex Parte Quirin (1942 317 U.S. 1), before the Supreme 
Court of the United States, persons were charged during the war with land- 
ing in the United States for purposes of spying and sabotage. The late 
Chief Justice Stone, speaking for the Court, said: 


“From the very beginning of its history this Court has applied the 
law of war as including that part of the law of nations which pre- 
seribes for the conduct of war, the status, rights, and duties of enemy 
nations as well as enemy individuals.’’ 


He went on to give a list of cases tried by the Courts, where individual 
offenders were charged with offenses against the laws of nations, and par- 


JUDICIAL DECISIONS - 221 


ticularly the laws of war. Many other aıthorities. could be cited, but 
enough has been said to show that individuals can be punished for viola- - 
tions cf international law. Crimes against international law are com- 
mitted by men, not by abstract ; entities, and only by punisking individuals 


who commit, such crimes can the provisions of internationa? law be enforcéd: 
The provisions of Article 928 of the Treaty of Versailles already referred 
to illustrate and enforce this view of individual responsibility. 
The principle of international law, which under certain circumstances, 


protects the _ representatives ofa state, cannct be applied to ‘acts which are 
condemned as criminal by. international law. The autkors of these acts 
cannot shelter themselves behind their official position in order to be freed 
from punishment in appropriate proceedings. Article 7 of the Charter ex- 
pressiv declares: 

‘‘The official position of Defendants, whether_as_heads of State, or): 


responsible officials in Government departments, sl shall‘not be considered, ` 
as freeing them from n responsibility, or miti igating punishment, ”? 





On the other hand the ve very essence of the Charter is that individuals have 
international duties which transcend the national obligations “of obedience 
imposed by the individual state. He who violates the laws of war cannot 
obtair. immunity while acting in pursuance of the authority of the state if 
the state in authorizing action moves outside its competence under inter- 
national law. 

It was also submitted on behalf of most cf these defendants that in doing 
what they did they were acting under the orders of Hizler, and therefore 
cannot be held responsible for the acts committed by them in carrying out 
these orders. The Charter specifically provides in Article 8: 


“The fact that the Defendant acted pursuant to crder of his Gov- 
ernment or of a superior shall not free him from responsibility, but 
may be considered in mitigation of punishment.’’ v 


The provisions of this article are in conformity with the law of all nations. 
That a soldier was ordered to kill or torture in violation of the international 
law of war. has never been recognized as a defense to such acts of brutality, 
though, as the Charter here provides, the crder may bə urged in mitigation 
of the punishment. The.true test, which is found in varying degrees in 
the criminal law of most nations, is not the. existence of the, „order, but 
whether moral choize was in fact possible. 


ue 
SA Teir WE a 


The Law as S the Common Plan or Conspiracy 


In the previous recital of the facts relating to aggressive war, it is clear 
that planning and preparation had been carried out in the most systematic 
way at every stage of the history. 

Planning and preparation are essential to the making of war. In the 
opinion of the Tribunal aggressive war is a crime under international law. 
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The Charter defines this offense as planning, preparation, initiation, or 
waging of a war of aggression ‘‘or participation in a Common Plan or 
Conspiracy for the accomplishment ... of the foregoing.’’ The Indict- 
ment follows this distinction. Count One charges the Common Plan or 
Conspiracy. Count Two charges the planning ard waging of war. The 
same evidence has been introduced to support both Counts. We shall 
therefore discuss both Counts together, as they are in substance the same. 
The defendants have been charged under both Counts, and their guilt 
under each Count must be determined. 

‘The ‘‘Common Plan or Conspiracy’’ charged ir the Indictment covers 
25 years, from the formation of the Nazi Party in 1919 to the end of the 
war in 1945. The Party is spoken of as ‘‘the instrument of cohesion 
among the Defendants’’ for carrying out che purposes of the conspiracy— 
the overthrowing of the Treaty of Versailles, acquiring territory lost by 
Germany in the last war and ‘‘Lebensraum’’ in Europe, by the use, if nec- 
essary, of arined force, of aggressive war. The ‘‘seizure of power’’ by the 
Nazis, the use of terror, the destruction of trade wnicns, the attack on Chris- 
tian teaching and on churches, the persecution of Jews, the regimentation 
of youth—all these are said to be steps deliberately taken to carry out the 
common plan. It found expressicn, so it is alleged, in secret rearmament, 
the withdrawal by Germany from the Disarmament Conference and the 
: League of Nations, universal military service, and seizure of the Rhineland. 

Finally, according to the Indictment, aggressive aation was planned and 
carried out against Austria and Czechoslovakia in 1936-1938, followed by 
the planning and waging of war against Poland; and, successively, against 

10 other countries. 

The Prosecution says, in effect, that any significant participation in the 
‘affairs. of the Nazi Party or Government is evidenc2 of a participation in 
a conspiracy that is in itself criminal. Conspiracy is not defined in the 
Charter. But in the opinion of the Tribunal the conspiracy must be clearly 
outlined in its criminal purpose. It must not be too far removed from 
the time of decision and of action. The plannirg, to be criminal, must 
not rest merely on the declarations of a party program, such as are found 
in the 25 points of the Nazi Party, announced in 1920, or the political 
affirmations expressed in Mein Kampf in leter-yeers. The Tribunal must 
examine whether a- concrete plan to wage war existed, and determine the 
participants in that concrete plan. 

It is not necessary to decide whether a single mester conspiracy between 
the defendants has been established by the evidence. The seizure of power 
by the Nazi Party, and the subsequent domination by the Nazi State of all 

, spheres of economic and social life must of course te remembered when the 
later plans for waging war are examined. That plans were made to wage 
war, as early as 5 November 1937, and probably before that, is apparent. 
And thereafter, such preparations continned in many directions, and 
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against the peace of many countries. Indeed the threat of war—and war 
itself if necessary—was an intagral part of the Nazi pclicy. But the evi- 
dence establishes with certainty the existence of many separate plans rather 
than a single conspiracy embracing them all. That Germany was rapidly 
moving to complete dictatorship from the moment that tae Nazis seized 
power, and progressively in the direction of war, has been 2verwhelmingly 
shown in the ordered sequence of aggressive acts and wars already set’ 
out in this Judgment. 

In the opinion of the Tribunal, the evidence establishes the common 
planning to prepare and wage war by certain of the defendants. It is 
immaterial to consider whether a single conspiracy to the extent and over 
the time set out in the Indictment has been conclusively proved. Con- 
tinued planning, with aggressive war as the objective, has been established 
beyond doubt. The truth of the situation was well statad by Paul Schmidt, 
official interpreter of the German Foreign Office, as fcllows: 


‘‘The general objectives of the Mazi leadership were apparent from 
the start, namely the-domination of the European Continent, to be 
achieved first by the incorporation of all Germar speaking groups in 
the Reich, and secondly, by territorial expansion under the slogan 
“Lebensraum.” The execution cof these basic objactives, however, 
seemed to be characterized by improvisation. Hach succeeding step 
was apparently carried out as each new situation arose, but all con- 
sistent with the ultimate objectives mentioned above.*’ 


The argument that such common planning cannot exist where there is com- 
plete dictatorship is unsound. A plan in the execution of which a num- 
ber of persons participate is still a plan, even though conceived by only 
one of them; and those who execute the plan do not avoid responsibility by 
showing that they acted under the diraction of the man who conceived it. 
_ Hitler could not make aggressive war by himself. He had to have the co- 
operation of statesmen, military leaders, diplomats, and business men. 
When they, with knowledge of his aims, gave him their codperation, they 
made themselves parties to zhe plan he had initiated. They are not to be 
deemed innocent because Hitler made use of them, if they knew what they 
were doing. That they were assigned to their tasks by & dictator does not 
absolve them from responsibility for their acts. The relation of leader; 
and follower does not preclude responsibility here any more than it does! | 
in the comparable tyranny of organized domestic crime. a 
Count One, however, charges not only the conspiracy to commit aggres- 
sive war, but also to commit War Crimes and Crimes against Humanity. 
‘But the Charter does not define as a separate crime any conspiracy except 
` the one to commit acts of aggressive war. Article 6 of the Charter pro- 
vides: 
‘Leaders, organizers, instigators, and accomplices participating in 
the formulation or execution of 4 Common Plan cr Conspiracy to com- 
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mit any of the foregoing crimes are responsible for all acts performed 
by any persons in execution of such plan.” 


In the opinion of the Tribunal these words do not add a new and separate 
crime to those already listed. The words are designed to establish the re- 
` sponsibility of persons participating in a common plan. The Tribunal will 
therefore disregard the charges in Count One that the defendants conspired 
to commit War Crimes and Crimes against Humanity, and will consider 
only the common plan to prepare, initiate, and wage aggressive war. 


War Crimes and Crimes against Humanity 


The evidence relating to War Crimes has been overwhelming, in its vol- 
ume and its detail. It is impossible for this Judgment adequately to review 
it, or to record the mass of documentary and oral evidence that has been 
presented. The truth remains that War Crimes were committed on a vast 
scale, never before seen in the history ‘of war. They were perpetrated in 
all the countries occupied by Germany, and on the High Seas, and were 
attended by every conceivable circumstance of cruelty and horror. There 
can be no doubt that the majority of them arose from the Nazi conception 
of ‘‘total war,’’ with which the aggressive wars were waged. For in this 
conception of ‘‘total war,” the moral idzas underlying the conventions 
which seek to make war more humane are no longer regarded as having 

Jforce or validity. Everything is made subordinate to the overmastering 
‘dictates of war. Rules, regulations, assurances, and treaties all alike are 
. of no moment; and so, freed from the restraining influence of international 
law, the aggressive war is conducted by the Nazi leaders in the most bar-. 
baric way. Accordingly, War Crimes were committed when and wherever 
the Führer and his close ‘associates thouzht them to be advantageous. 
__ They were for the mest part the result of cold and criminal calculation. 
“+ On some occasions, War Crimes were deliberat2ly planned long in ad- 
vance. In the case of the Soviet Union, the plunder of the territories to 
_be occupied, and the ill-treatment of the civilian population, were settled 
in minute detail before the attack was begun. As early as the autumn of 
1940, the invasion of the territories of the Soviet Union was being consid- 
ered. From that date onwards, the methods to be employed in destroying 
all possible opposition were continuously under discussion. 
_ Similarly, when planning to exploit the inhakitants of the occupied 
countries for slave labor on the very greatest scale, the German Government 
conceived it as an integral part of the war 2conomy, and planned and or- 
ganized this particular War Crime down to the last elaborate detail. 
Other War Crimes, sich as the murder of prisoners of war who had es- 
«eaped and been recaptured, or the murder of. Commandos or captured air- 
5 men, or the destruction of the Societ Conimissars, ¥ were the result of direct 
orders circulated through the highest official channels. 


JUDICIAL DECISIONS 225 


The Tribunal proposes, thereforé, tc deal quite generally with the ques- 
tion of War Crimes, and to refer to them later when examining the re- 
sponsibility of the individual defendants in relation to them. Prisoners 
of war were ill-treated and tortured and murdered, not only in defiance 
of the well-established rules of international law, but in complete disregard, 
- of the elementary dictates of humanity. Civilian populations in occupied 
territories suffered the same fate. Whole populations were deported to}, 
Germany for the purposes of slave labor upon defense works, armament ! 


production, and similar tasks connected with the war effort. Hostages «` 


were taken in very large numbers from the civilian populations in. all the 
occupied countries, and were shot as suited the German purposes. Public 
and private property was systematically plundered ard pillaged in order 
to enlarge the rescurces of Germany st the expense of the rest of Europe. 
Cities and towns and villages were wantonly destroyed without military 
justification or necessity. 


Murder and Ill-treatment of Prisoners of War 
Article 6 (b) of the Charter defines War Crimes in these words: 


‘““War Crimes: namely, violations of the laws or customs of war. 
Such violations shall include, but not be limited to, murder, ill-treat- 
ment or deportation to slave laber or for any other purpose of civilian 
population of or in occupied territory, murder or ill-treatment of 
prisoners of war or persons on the seas, killing of hostages, plunder of 
public or private property, wanton destruction of cities, Soya, i or vil- 
lages, or devastation not justified by military necessity.” 


In the course of the war, many Allied soldiers who had surrendered to the 
Germans were shot immediately, often as a matter of deliberate, calculated 
policy. On 18 October 1942, the Defendant Keitel circulated a directive 
authorized by Hitler, which ordered that all members of, Allied. “‘Com-} 
mando’’ units, often when in uniform and whether armed or not, were tof 
be “slaughtered” to the le last” “whan,” ‘even if they attempted to surrender. " 
“It was further “provided - that if such Allied troops came into the „hands 
of the military authorities after being first captured by the local police, 

or in any other way, they should be handed over immediately to the 
SD. This order was supplemented frcm time to time, and was effective 
throughout the remainder of the war, although after the Allied landings 
in Normandy in 1944 it was made clear that the order did not apply to 
‘*Commandos’’ captured within the immediate battle area. Under the 
provisions of this order, Allied ‘‘Commando’’ troops, and other military 
units operating independently, lost their lives in Norway, France, Czecho- 
slovakia, and Italy. Many of them were killed on the spot, and in no case 
were those who were executed later in concentration camps ever given a 
trial of any kind. For example, an American military mission which 
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landed behind the German front in the Balkans in January, 1945, number- 
ing about twelve to ficteen men and wearing.uniform, were taken to Mau- 
thausen under the authority of, this order, ard according to the affidavit ` 
of Adolf Zutte, the adjutant of the Mauthausen Concentration Camp, all 
of them were shct. 

In March 1944 the OKH issued the “Kugel” or “Bullet”? decree, which ~ 
directed that every eseaped officer and NCO prisoner 6f war who had not 
been put to work, with the exception of British and American prisoners of 
war, should on recapture be handed over to the SIPO and SD. This 
order was distributed 3v the SIPO and SD to their regional offices. These 
escaped officers and NCO’s were to be sent to the concentration camp at 
Mauthausen, to be exezuted upon arrival, by means of a bullet shot in the 
neck, 

In March 1944 fifty officers of the British Rcyal Air Force, who escaped 
from the camp at Sagan where they were confired as prisoners, were shot 
on recapture, on the Cirect orders of Hitler. “heir bodies were immedi- 
ately cremated, and the urns containing their ashes were returned to the 
searap. It was not contended by the defendanis that this was other than 
¡plain murder, i in complete violation of international law.” — 

When Allied airmen were forced to land in Germany, they were some- 
times killed at once by the civilian population. Tke police were instructed 
not to interfere with these killings, and the Mnistry of Justice was in- 
formed that no one should be prosecuted for taking part in them. 

The treatment of Soviet prisoners of war was characterized by particular 
inhumanity. The death of so many of them was not due merely to the 
action- of individual guards, or to the exigencies of life in the camps. It 
was the result of systematic plans to murder. More than a month before 
the German invasion of the Soviet Union, the OKW were making special 
plans for dealing with political representatives ssrving with the Soviet 
Armed Forces who might be captured. One proposal was that ‘‘ political 
Commissars of the Army are not recognized as Prisoners of War, and are 
to be liquidated at the latest in the transient prisoner of war camps.’’ The 
Defendant Keitel gave evidence that instructions incorporating this pro- 
posal were issued to the German Army. 

On 8 September 1941 regulations for the treatm2nt of Soviet prisoners 
of war in all prisoner cf war camps were issued, signed by General Rei- 
necke, the head of the prisoner of war department sf the High Command. 
Those orders stated: 


{ Py 
“The Bolskevist soldier has therefore lost al. claim to treatment as’ 
an honorable opponert, in accordance with the Geneva Convention. . 
The order for ruthless and energetic action must be given at the slight- 
\est indication of insubordination, especially in the ease of Bolshevist 
“fanatics. Insubord:nation active or passive resistance, must be broken 
immediately by foree of arms ‘bayonets, butts, and firearms). 
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Anyone carrying out the order who does not use his weapons, or does 
so with insufficient energy, is punishable. ... Prisoners of war at- 
tempting escape are to be fired on without previous challenge. No 
warning shot must ever be fired... . The use of arms. against pris- 
oners 0 of war is as a rule egal. 1 


The Soviet prisoners of war were Jeft without suitable clothing; the 
wounded without medical care; they were starved, and in many cases left 
to die. 

On 17 July 1941, the-Gestapo issued an order providing for the killing 
of all Soviet prisoners of war who were or might be dangerous to National 
Socialism. The order recited: 


“The mission of the Commanders of the SIPO and SD stationed in 
Stalags is the political investigation of all camp inmates, the elimina- 
tion and further ‘treatment’ (a) of all political, criminal, or in some 
other way unbearable elements among them, (b) of those persons who 
could be used for the reconstruction of the occupied territories. . 
Further, the commanders must meke efforts from the beginning to seek 
out among the prisoners elements which appear reliable, regardless of 
whether there are Communists concerned or not, in order to use them 
for intelligence purposes inside of the camp, and if advisable, later in 
the occupied territories also. By use of such informers, and by use of 
all other existing possibilities, the discovery of all elements to be elimi- 
nated among the prisoners must proceed step by step at once. v. .”’ 

“Above all, the following mus: be discovered: all important funs- 
tionaries of State and Party, especially professional revolutionaries 

. all People’s Commissars in the Red Army, leading personalities 
of the State . . . leading personalities of the business world, members 
of the Soviet Russian Intelligence. all Jews, all persons who are found 
to be agitators or fanatical Communists. Executions are not to be 
held in. the camp or in the immediate vicinity of the camp. .. . The 
prisoners are to be taken for special treatment if possible into the 

. former Soviet Russian territory.’ 


The affidavit of Warlimont, Deputy Chief of Staff of the Wehrmacht, and ` 
the testimony of Ohlendorf, former Chief of Amt III of the RSHA, and 
of Lahousen, the head of one of the sections of the Abwehr, the Wehr- 
macht’s Intelligence Service, all indicate the thoroughness with which this 
order was carried out, 

The affidavit of Kurt Lindown, a former Gestapo official, states: 


“. , . There existed in the prisoner of war camps on the Eastern 

` Front small screening teams (Einsatz commandos), headed by lower 

ranking members of the Secret Police (Gestapo). -These teams were 

assigned to the camp commanders and had the job of segregating the 

prisoners of war who were candidates for execution according to the 

elie that had been given, and tc report them to the office of the Secret 
olice. 
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On 23 October 1941 tae camp commander of the Gross Rosen concentration 
camp reported to Miiller, Chief of the Gestapo, a list of the Soviet prisoners 
of war who had been executed there on the previous day. 

An account cf the general conditions and treatment of Soviet prisoners 
of war during the first eight months after the German attack upon Russia 
was given in a letter which the Defendant Rosenberg sent to the Defendant 
Keitel on 28 February 1942: 


“The fate of the Soviet prisoners of war in Germany is on the con- 
trary a tragedy of the greatest extent. ... A large part of them has 
starved, or died because of the hazards of the weather. Thousands also 
died from spotte fever. 

“The camp commanders have forbidden the civilian population to 
put food at the disposal of the prisoners, and they have rather let tiem 
starve to death. 

‘In many cases, when prisoners of war could no longer keep up on 
the march because of hunger and exhaustion, they were shot before 
the eyes of the horrified population, and the corpses were left. 

“In numerous camps, no shelter for the prisoners of war. was pro- 
vided at all. They lay under the open sky during rain or snow. Even 
tools were not made available to dig holes or caves.’’ 


In some cases Soviet prisoners of war were branded with a special perma- 
nent mark. There was put in evidence the OKW order dated 20 July 1942 
which laid down that: 


‘The brand is to take the shapé of an acute angle of about 45 de- 
grees, with the long side to be 1 cm. in length, pointing upwards and 


burnt on the left buttock. . This brand is made with the aid of a 
lancet available in any: military unit. The coloring used is Chinese 
ink. ? 


`- The carrying out of this order was the responsibility.of the military au- 
thorities, though it was widely circulated by the Chief of the SIPO and the 
SD to German police cfficials for information. 
Soviet prisoners of war were also made the subject of medical experi- 
ments of the most cruel and inhuman kind. In July 1948 experimental 
work was begun in preparation for a campaign of bacteriological warfare; 
Soviet prisoners of war were used in these medical experiments, which more 
often than not proved fatal. In connection witk this campaign for bac- 
teriological warfare, preparations were also made for the spreading of 
bacterial emulsions from planes, with the object of producing widespread. 
failures of crops and consequent starvation. These measures were never 
applied, possibly because of the rapid deterioration of Germany’s military 
position. 
The argument in defense of the charge with regard to the murder_and ill- 
. ot ' - treatment of Soviet j prisotiers of War, that the US. SLR. was not a party to 
7 j ithe Geneva Convention, is quite without foundation. On 15 September 
*{941 Admiral Canaris protested against the regulations for the treatment 
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‘of Soviet prisoners of war, signed by General Reinecke on 8 September 
1941. He then stated: 


‘The Geneva Convention for the treatment of prisoners of war is not 
binding in the relationship between Germany and the U.S.S.R. There- 
` fore only the principles of genera. irternational law on the treatment 
of prisoners of war apply. Since the 18th century these have gradu- 
ally been established along the lines that-war..captivity, is, neither. re-i. 
venge nor punishment, but solely = protective custody, the only purpose: 
of which is to prevent the prisones of war from further participation 
in the war. This principle was developed in accordance with the view 
held by all armies that it is contrary to military tradition to kill or in- 


jure helpless people. . . . The deczees for the treatment of Soviet pris- 
oners of war enclosed are based on a fundamentally different view- 
point.” 


This protest, which correctly stated the legal position, was ignored. The 
Defendant Keitel made a note on this memgrandum: ` 


‘“‘The objections arise from the military concept of chivalrous yee p 
fare. -This is the destruction of an i deology. Therefore I approve andl: 
back the measures.” ~~~ ~ 


Murder and Ill-treatment of Civilian Population 


Article 6 (b) of the Charter provides that ‘‘ill-treatment . . . of civilian 
population of or in occupied territory . . . killing of hostages ... wanton 
destruction of cities, towns, or villages” shall be a war crime. In the main, 
these provisions are merely declaratory of the existing laws of war as ex- 
pressed by the Hague Convention, Article 46, which stated: ‘‘Family 
honcr and rights, the lives of persons end private property, as well as reli- 
gious convictions and practice must be respected.’’ 

The territories occupied by Germany were administered in violation of 
the laws of war. The evidence is quite overwhelming of a systematic rule. 
of violence, brutality, and terror. On 7 December 1941 Hitler issued the 
directive since known as the ‘‘Nacht und Nebel Erlass’’ (Night and Fog 
Decree), under which persons who ccmmitted offenses against the Reich 
or the German forces in occupied territories, except where the death sen- 
tence was certain, were to be taken secretly to Germany and handed over to 
the SIPO and SD for trial or punishment in Germany. This decree was 
signed by the Defendant Keitel. Afte? these civilians arrived in Germany, 
no word of them was permitted to reac the country from which they came, 
or their relatives; even in cases when they died awaiting trial the families 
were not informed, the purpose being to create anxiety in the minds of the 
family of the arrested person. Hitler's purpose in issuing this decree was 
stated by the Defendant Keitel in a covering letter, dated 12 December 
1941, to be as follows: 
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“Efficient and enduring intimidatior. can only be achieved either by 
capital punishment or by measures by which the relatives of the erimi- 
nal and the population do not know the fate o£ the criminal. This aim 
is achieved when the criminal is transferred to Germany.” 


Even persons who were only suspected of oppcsing any of the policies of 
the German occupation authorities were arrested, and on arrest where inter- 
rogated by the Gestapo and the SD in the most shameful manner. On 12 
June, 1942 the Chief of the SIPO and SD published through Müller, the 
Gestapo Chief, an order authorizing the use of ‘‘third degree” methods of 
interrogation, . where preliminary investigation had indicated that the 4 per- 
son could give ‘Information on important matters, such as subversive activi- 
ties, though not for the purpose of extorting confessions of the prisoner’s 
own crimes. This order provided: 


. Third degree may, under this supposition, only be employed 
against Communists, Marxists, Jehovah’s Witnesses, saboteurs, terror- 
ists, members of resistance movem2nts, parachute agents, anti-social 

, elements, Polish or Soviet Russian loafers or tramps; in all other cases 
- my permissicn must first be obtained. . . . Third degree can, accord- 
ing to circumstances, consist amongst other methods of very simple diet 
(bread and water), hard bunk, darE cell, deprivation of sleep, exhaus- 
tive drilling, also in flogging (for more than twenty strokes a doctor 
must be consulted.’ 


The brutal suppression of all opposition to the German occupation was not 
confined to severe measures against suspected members of resistance move- 
ments themselves, but was also extended to their families. On 19 July 1944 
the Commander of the SIPO and SD in ths district of Radom, in Poland, 
published an order, transmitted through the Higher SS and Police Leaders, © 
to the effect that in all cases of assassination or attempted assassination of 
Germans, or where saboteurs had destroyed vital installations, not only the 
guilty person, but also all his or her male relatives should be shot, and fe- 
male relatives over 16 years of age put into a concentration camp. 

In the summer of 1944 the Einsatz Commando of the SIPO and SD at 
Luxembourg caused persons to be confined at Sachsenhausen concentration 
camp because they were relatives of deserters and were therefore axpected 
to endanger the interest of the German Reich if allowed to go free.’ 

à The practice of keeping hostages to prevant_ and, to punish any form of 
‘eivil disorder was resorted to by ‘the ‘Germéns; an order issued by the De- 
‘fendant Keitel on 16 September 1941 spoke in terms. of fifty or a hundred 
lives from the occupied areas of the Soviet Union for one e German. | life taken. 
‘The order stated that “Tt should be remembered that a human life i in un-- 
settled countries frequently counts for nothing, ard a deterrent effect can 
be obtained only by unusual severity.’ The exact number of persons 
killed as a result of this policy is not known, but large numbers were killed 
in France and the other occupied territories in the West, while in the Hast 
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the slaughter was on an even more extznsive scale. In addition to the kill- 
ing of hostages, entire towns were des-roved in some cases; such massacres 
as those of Oradour-sur-Glane in France and Lidice in Czechoslovakia, both 
of which were described to the Tribural in detail, are examples of the or- 
ganized use of terror by the occupying forces to beat down and destroy all 
opposition to their rule. 

One of the most notorious means c? terrorizing the people in occupied 
territories was the use of concentration camps. They were first established 
in Germany at the moment of the , seats oF pr power by the Nazi Government. 
Their original purpose was to imprisca without trial all chose persons who 
were opposed to the Government, or who were in any way obnoxious to Ger- 
man authority. With the aid of a secret police force, this practice was 
widely extended, and in course of time concentration camps became places 
of organized and systematic murder, waere millions of people were destroyed. 

In the administration of the occupizd territories the concentration camps 
were used to destroy all opposition groups. The persons arrested by the 
Gestapo were as a rule sent to concertration camps. _They were conveyed 
to the camps in many cases without ary care whatever being taken for them, 
and great numbers died on the way. Those who arrived at the camp’ were 
subject to systematice cruelty. They were given hard physical labor, im- 
adequate food, clothes and shelter, and were subject at all times to the 
rigors of a soulless regime, and the private whims of individual guards. 
In the report of the War Crimes Branch of the Judge Advocate’s Section of 


`~ the Third U. S. Army, under date 21 June 1945, the conditions at the Flos- 4 


senburg concentration camp were investigated, and one passage may be 
quoted: 


“‘Flossenburg concentration cemp ean best be described as a factory 
dealing. in. death. Although this camp had in‘ view the primary object 
of putting to work tke mass slave labor, another of its primary objects 
was the elimination of human Eves by the methods employed in han- 
dling the prisoners. Hunger end starvation rations, sadism, inade- 
quate clothing, medical neglect. disease, beatings, hangings, freezing, 
forced suicides, shooting, etc. al. played a major role in obtaining their 


object. Prisoners were murdeced at random; spite killings against %7 


Jews were common, injections. ct poison and shooting i in the neck were, 
everyday..occurrences; epidemi3s of typhus and spotted fever were 
permitted to run rampant as a means of eliminating prisoners; life in 
this camp meant nothing. Killing became a common thing, so common 
that a quick death was welcomed by the unfortunate ones,’’ 


A certain number of the concenlration camps were equipped with gas 
chambers for the wholesale destrucion of the inmates, and with furnaces 
‘for the burning of the bodies. Some of them were in fact used for the ex- 
termination of Jews as part of the ‘‘final solution’’ of the Jewish problem. 
Most of the non-Jewish inmates werz used for labor, although the conditions 
under which they worked made labor and death almost synonymous terms. 
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Those inmates who became ill and were unable to work were either de- ` 
stroyed in the gas chambers or sent to special infirmaries, where they were 
given entirely inadequete medical treatment, worse food if possible than the 
working inmates, and left to die. 

, The murder and ill-creatment of civilian populations reached its height 
. „in the treatment of the zitizens of the Soviet Union end Pelanc. Some four 
“weeks before the invasion of Russia began, special task forces of the SIPO 
and SD, called Einsatz Groups, were formed on the orders of Himmler for 
the purpose of following the German Armies into Russia, combating parti- 
sans and members of Resistance Groups, and exterminating the Jews and 
communist leaders and other sections of the population. In the beginning, 
four such Einsatz Groups were formed, one operating in the Baltie States, 
one towards Moscow, one towards Kiev, and one operating in the south of 
Russia, Ohlendorf, former Chief of Amt III of the RSHA, who led the 
fourth group, stated in his affidavit: 


‘When the German army invaded Russia, I was leader of Hinsatz- 
gruppe D, in the scuthern sector, and in the course of the year during 
which I was leader >f the Einsatzgruppe D it licuidated approximately 
90,000 men, women, and children. The majority of those liquidated were 
Jews, but there were also among them some communist functionaries.’’ 


In an order issued by the Defendant Keitel on 23 July 1941, and drafted by 
the Defendant Jodl, it was stated that: 


‘In view of the vast size of the occupied areas in the East, the forces 
available for establishing security in these areas will be sufficient only 
if all resistance is punished, not by legal prosecrtion of the guilty, but 
by the spreading of such terror by the Armed Forces as is alone appro- 
priate to eradicate every inclination to resist emong the population. 
. .. Commanders must find the means of keeping order by applying 
suitable Draconian measures.”’ 


The evidence has shown that this order was ruthlessly carried out in the 
territory of the Soviet Union and in Poland. A sigaificant illustration of 
the measures actually applied occurs in the document which was sent in 
1943 to the Defendant Rosenberg by the Reich Commissar for Eastern Ter- 
ritories, who wrote: 


‘It should be possible to avoid atrocities and to bury those who have 
been liquidated. To lock men, women, and children into barns and 
set fire to them does not appear to be a suitable method of combating 
bands, even if it is desired to exterminate the population. This method 
is not worthy cf the German cause, and hurts our reputation severely.” 


»The Tribunal has before it an affidavit of one Hermann Graebe, dated 10 
i November 1945, deseribirg the immense mass murders which he witnessed. 
' He was the manager and engineer in charge of the branch of the Solingen 

firm of Josef Jung in Spolbunow, Ukraine, from September 1941 to Janu- 
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ary 1944. He first of all described the attack upon the Jewish pate at 
Rowno: 


. Then the electric floodlights which had been erected all around 
i ghetto “were switched on. SS and militia details of four to six 
members entered or at least tried to enter the houses. Where the doors 
and windows were closed, and the inhabitants did not open upon the 
knocking; the SS men and militia broke the windows, forced the doors 
with beams and crowbars, and entered the dwelling. The owners were 
driven on to the street just as they were, regardless of whether they 
were dressed or whether they had been in bed. Car after car was 
filled. Over it hung the screaming of women and children, the crack- 
ing of whips and rifle shots.’’ f 


Graebe then described how a mass execution at Dubno, which he witnessed 
on 5 October 1942, was carried out: 

“. , . Now we heard shots in quick succession from behind one of the 
earth mounds. The people who had got off the trucks, men, women, 
and children of all ages, had to undress upon the orders of an SS man 
who carried a riding or dog whip. . . . Without screaming or crying, 
these people undressed, stood around by families, kissed each other, 
said farewells, and waiting for the command of another SS man, who 
stood near the excavation, also with a whip in his hand. ... At that 
moment the SS man at the excavation called something to his comrade. 
The latter counted off about 20 persons, and instructed them to walk 
behind the earth mound. . . . I walked around the mound and stood 
in front of a tremendous grave; closely pressed together, the people 
were lying on top of each other so that only their heads were visible. 
The excavation was already two-thirds full; I estimated that it con- 
tained about a thousand people. . . . Now already the next group ap- 
proached, descended into the excavation, lined themselves up against 
the previous victims and were shot.”’ 


The foregoing crimes against the civilian population are sufficiently ap- 
palling, and yet the evidence shows that at any rate in the Hast, the mass 
murders and cruelties were not committed solely for the purpose of stamp- 
ing out opposition or resistance to the German occupying forces. ‘In Poland 
and the Soviet Union these crimes were part of a plan to get rid of whole 
native populations by expulsion and annihilation, in order that their terri- 
tory could be used for colonization by Germans. Hitler had written in 
Mein Kampf on-these lines, and the plan was clearly stated by Himmler in 


a 
x 


July 1942, when he wrote: ‘‘It is not our task to Germanize the East in the 2 
old sense, that is to teach the people there the German language and the; 
German law, but to see to it that only people of purely Germanic blood live © 


in the Hast.’’ 
In August 1942 the policy for the Eastern Territories as laid down by 
Bormann was summarized by a subordinate of Rosenberg as follows: 


“The Slavs are to work for us. In so far as we do not need them, 
they may die. Therefore, compulsory vaccination and Germanic health 
services are superfluous. The fertility of the Slavs is undesirable.’’ 
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it was Himmler again who stated in October 1948: 


‘What happens to a Russian; a Czech, does not interest me in the 
slightest. What the nations can offer in the way of good blood of our 
type, we will take. If necessary, by kidnapping their children and 
raising them here with us. Whether nations live in prosperity or 
starve to-death inverests me only in so far as we need them as slaves 
for our Kultur, otherwise it is of no interest tc me.’’ 


In Poland the intelligentsia had been marked down for extermination as 
early as September 1939, and in May 1940 the Defsndant Frank wrote in ` 
his diary of ‘‘taking advantage of the focussing of world ixterest on the 
Western Front, by wholesale liquidation of thousands of Poles, first leading 
representatives of the Folish intelligentsia.’ Earlier, Frank had been di- 
reeted to reduce the ‘‘ertire Polish economy to an absolute minimum neces- 
sary for bare existence. The Poles shall be the slaves of the Greater Ger- 
man World Empire.” In January 1940 he recorded in his diary that 
““cheap labor must be removed from the General Government by hundreds 
‘ of thousands. This will hamper the national biological propagation.’’ So 
sv.ccessfully did the Germans carry out this policy in Poland thet by the end 
of the war one third of the population had been killed, and the whole of 
the ecuntry devastated. ‘ 

Tt was the same story in the occupied area of the Soviet Un-on. At the 
time of the launching of the German attack in June 1941 Rosenberg told his 
collaborators: 

“The object of feeding the German People stands this year without 
a doubt at the top af the list of Germany’s claims on the Hast, and 
there the southern territories and the Northern Caucasus will have to 
serve as a balance foz the feeding of the German People. ... A very 
extensive evacuation will be necessary; without any doubz, and it is 
sure that the future wil. hold very hard years in store for the Russians.’’ 
Three or four weeks later Hitler discussed with Rosenoerg, Göring, Keitel, 
and others his plan for the exploitation of the Soviet population and terri- 
tory, which included amorg other things the evacuation of the Inhabitants 
of the Crimea and its settlement by Germans. 

A somewhat similar fate was planned for Czechoslovakia by the Defend- 
ant Von Neurath, in August 1940; the intelligentsia were to be ‘‘axpelled,’’ 
but the rest of the population was to be Germanized rather than expelled 
or exterminated, since there was a shortage of Germans to replace them. 

In the West the population of Alsace were the victims of a German “‘ex- 
puls.on action.” Between July and December 1940, 105,000 Alsatians 
were either deported from their homes or prevented from returning to them. 
A captured German repor dated 7 August 1942 with regard to Alsace 
states that: ‘‘The problem cf race will be given first consideration, and this 
in such a manner that perscus of racial value will be deported to Germany 

proper, and racially inferior persons to F'rance.’’ , 
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Pillage of Public and Private Property 


Article 49 of the Hague Conventiom provides that an occupying Power 
may levy a contribution of money from the occupied territory to pay for the 
needs of the army of occupation, and for the administration of the territory 
in question. Article 52 of 1 the Hague Convention provides that an occupy- 
ing Power may make requisitions in xind only for the needs of the army 
of occupation, and that these requisit.ons shall be in proportion to the re- 
sources of the country. These articl2s, together with Article 48, dealing 
with the expenditure of money collared in taxes, and Articles 53, 55, and 
56, dealing with public property, maks it clear that under the rules of war, 
the economy of an occupied country zan only be required to bear the ex- 
pense of the occupation, and these shold not be greater than the economy 
of the country can reasonably be exp2cted to bear. Article 56 reads as 
follows: 


“The property of municipalities of religious, charitable, educational, 
artistic, and scientific institutiors, although belonging to the State, is 
to be accorded the same standing as private property. All pre- 
meditated seizure, destruction, oz damage of such institutions, histori- 
cal monuments, works of art and science, is prohibited and should be 
prosecuted.”’ 


The evidence in this case ii EE however, thai the territories occu- 
pied by Germany were exploited for the German war effort in the most 
ruthless way, without consideration of the local economy, and in conse- 
quence of a deliberate design and pdizy. There was in truth a systematic 
‘‘ plunder of public or private property,” which was criminal under Article 
6 (b) of the Charter. The German dccupation policy was clearly stated in 
a speech made by the Defendant Géring on 6 August 1942 to the various 


German authorities in charge of occupied 1 territories : 


“God knows, you are not semt out there to work for the welfare of 
the people in your charge, but to get the utmost out of them, so that 
the German People can live. ‘That is what I expect of your exertions. 
This everlasting concern about foreign people must cease now, once and 
for all. I have here before me >eports on what you are expected to de- 
liver. It is nothing at all, when I consider your territories. It makes 
no difference to me in this conre2tion if you say that your people will 
starve.’ 


The methods employed to exploit ske resources of the occupied territories 
to the full varied from country to country. In some cf the occupied coun- 
tries in the Hast and the West, this exploitation was carried out within the 
framework of the existing economi2 structure. The local industries were 


eee 


_ put under German supervision, and the distribution of war materials was ` 


rigidly controlled. The industries taought to be of value to the German 
war effort were compelled to continue and most of the rest were closed down 


t 
1 
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altogether. Raw materials and the finished produc‘s alike were confiscated 
for the needs of the German industry. As early as 19 October 1939 the 
Defendant Goring had issued a directive giving detailed instructions for 
the administration of the occupied territories; it provided: 


““The task for the economic treatmentof the various administrative 
regions is different, depending on whether the country is involved which 
will be incorporated politically into the German Reich, or whether we 
will deal with the Government General, which im all probability will 
not be made a part of Germany. In the first mentioned territories the 

. Safeguarding of all their productive fazilities and supplies must 
be aimed at, as well as a complete incorporation into the Greater Ger- 
- man economie system, at the earliest possible time. On the other hand, 
i there must be removed from the territories of tke Government General 
all raw materials, serap materials, machines, etc., which are of use for 
the German war eccnomy. Enterprises whick are not absolutely neces- 
sary for the meager maintenance of the neked existence of the popula- 
tion must be transferred to Germany, unless such transfer would re- 
quire an unreasonably long period of time, and would make it more 
practicable to exploit those enterprises by giving them German orders, 

to be executed at e present location.’ 
-As a consequence of this order, agricultural products, raw materials needed 
by German factories, machine tools, transportation equipment, other fin- 
ished products, and even foreign securities and. hcldings of foreign ex- 
change were all requisitioned and sent to Germany. These resources were 
requisitioned in a manner out of all proportion to the economic resources 
of those countries, and ~esulted in famine, inflation, and an active black 
market. At first the German occupation authorities attempted to suppress 
the black market, because it was a channel of distribution keeping local 
products out of German hands. When attempts at suppression failed, a 
German purchasing agency was organized to make purchases for Germany 
on the black market, thus carrying out the assurance made by the Defendant 
Göring that it was ‘‘necessary that all should know that if there is to be 

famine anywhere, it shall in no case be in Germany.”* 
In many of the occupied countries of the East and the West, the authori- 
ties maintained the > _pretense of paying for all the property which they 
seized. This elaborate presensé of payment merely d:sguised the fact that 
_ the goods sent to Germany from these occupied countries were paid for by 

the occupied countries themselvés, either by the device-of ene occupa- 
‘tion ‘costs or. by forced loans in return for a credit balance on a ‘clearing 
‘account’? which was an account mérely in name. ~ 

“Tr most of the occupied sountriés of the Hast waen this pretense of le- 
gality was not maintained; economic exploitation became deliberate plun- 
der. This policy was first put into effect in the administration of the Gov- 
ernment General in Poland. The main exploitation of the raw materials 
in the East was centered on agricultural productis and very large amounts 
of food were shipped from the Government General to Germany. 
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The evidence of the widespread stacration among the Polish People in 
the Government General indicates the ruthlessness and the severity with 
which the policy of exploitation was cerried out. 

The occupation of the territories 07 the U.S.S.R. was characterized by 
premeditated and systematic looting. Before the attack on the U.S.S.R. an 
economic staff—Oldenburg—was organized to ensure the most efficient 
exploitation of Soviet territories. Th2 German Armies were to be fed out 
“of Soviet territory, even if ‘‘many millions of people will be starved to 
death.” An OKW directive issued b2fore the attack said: ‘‘To obtain the 
greatest possible quantity of food and crude oil for Garmany—that is the 
main economic purpose of the campaizx.’’ 

Similarly, a declaration by the Defendant Rosenberg o2 20 June 1941 had 
advocated the use of the produce from Southern Russia and of the Northern _ 
Caucasus to feed the German People, saying: 


“We see absolutely no reason icr any obligation on our part to feed} 


also the Russian People with tke products of that surplus territory. |- 


We know that this is a harsh necessity, bare of any feelings.’’ 


When the Soviet territory was occupied, this policy was put into effect; 
there was a large scale confiscation cf agricultural supplies, with complete 
disregard. of the needs of the. inhabitants of the ogeup? “ed. territory. 

-In addition to the seizure of raw materials and manufactured articles, a 
wholesale seizure was made of art treasures, furniture, textiles, and similar 
articles in all the invaded countries. 

The Defendant Rosenberg was designated by Hitler on 29 January 1940 
Head of the Center for National Soeialist Ideological and Educational Re- 
search, and thereafter the organizatim known as the ‘‘Hinsatzstab Rosen- 
berg’’ conducted its operations on a very great scale. Originally designed 
for the establishment of a research liorary, it developed into a project for 
the seizure of cultural treasures. On 1 March 1942 Hitler issued a further 
decree, authorizing Rosenberg to search libraries, lodges, and cultural es- 
tablishments, to seize material from these establishments, as well as cultural 
treasures owned by Jews. Similar directions were given where the owner- 
ship could not be clearly established. The decree directed the coöperation 
of the Wehrmacht High Command, and indicated that Rosenberg’s activi- 
ties in the West were to be conducted in his capacity as Reichsleiter, and in 
the Hast in his capacity as Reichsm_rister. Thereafter, Rosenberg’s activi- 
ties were extended to the occupied countries. The report of Robert Scholz, ` 
Chief of the special staff for Pictorial Art, stated: ‘‘During the period trom ` 
March 1941 to July 1944 the special staff for Pictorial Art brought into the 
Reich 29 large shipments, including 137 freight cars with 4,174 cases of art 
works.”’ : 

The report of Scholz refers to 2€ portfolios of pictures of the most valu- 
able works of the art collection seized in the West, which portfolios were 


238 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


presented to the waheer. Thirty-nine volumes, prepared by the Einsatz- 
stab, contained photographs of paintings, textiles, furn-ture, candelabra, 
and numerous other objects of art, and illustrated tze value and magnitude 
of the collection which had been made. In many cf the occupied countries 
private collections were robbed, libraries were <lundezed, and private 
houses were pillaged. 

Museums, palaces, and libraries in the ARE territoris of the U.S.S.R. 
were systematically lcoted. Rosenberg’s Einsatzstab, Von Ribbentrop’s 
special ‘‘Battalion,’’ the Reichseommissars and representatives of the Mili- 
tary Command seized objects of cultural and historical velue belonging to 
the People of the Soviet Union, which were sent to Germany. Thus the 
Reichscommisser of the Ukraine removed paintings znd -objects of art from 
Kiev and Kharkov and sent them to Hast Prussia. Rare volumes and ob- 
jects of art from the palaces of Peterhof, Tsarskcye Selo, and Pavlovsk 
were shipped to Germany. In his letter to Rosenberg of 3 October 1941 
Reichscommissar Kube stated that the value of the objects cf art taken from 
Bielorussia ran into millions of rubles. The scale cf this plundering can 
also be seen in the letter sent from Rosenberg’s departmert to Von Milde- 
Schreden in which it is stated that during the month of October 1948 alone, 
about 40 box-cars lcaded with objects of cultural value werz transported to 
the Reich. 

With regard to the suggestion that the purpose of the seizure of art 
treasures was protective and meant for their preservation, it is necessary 
to say a few words. Or 1 December 1939 Himmler, as the Reich Commis- 
sioner for the ‘‘strengthening of Germanism,’’ issued a decree to the re- 
gional officers of the secret police in the annexed eastern territories, and to 
the commanders of the security service in Radom, Warsaw, and Lublin. 
This decree contained administrative directions for carrying out the art 
seizure program, and in Clause 1 it is stated: 


“To strengthen Germanism in the defense of the Reich, all articles 
mentioned in Sectior. 2 of this decree are hereby confiscated. . . . They 
are confiscated for the benefit of the German Reieh, and are at the dis- 
posal of the Reich Commissioner for the strengthening of Germanism.”’ 


The intention to enrich Germany by the seizures, rather thar to protect the 
seized objects, is indicated in an undated report by Dr. Hans Posse, director 
of the Dresden State Picture Gallery: 


“I was able to gain some knowledge on the pube and private collec- 
tions, as well as clerical property, in Cracow and Warsew. It is true 
that we cannot hope too much to enrich ourselves from zhe acquisition 
of great art works of paintings and sculptures, with th3 exception of 
the Veit-StoB altar, and the plates of Hans von Kulnback in the Church 
of Maria in Cracow ... and several other works from the National 
Museum in Warsaw.”' 
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Slave Labo- Policy 


Article 6 (b) of the Charter provides zhat the ‘‘ill-treatment or deporta- 
tion to slave labor or for any other purp2s2, of civilian population of or in ~ 
occupied territory” shall be a War Crime. The laws relating to forced 
labor by the inhabitants of occupied terzitories are found in Article 52 of 
the Hague Convention, which provides: 


“‘Requisition in kind and services shall not be demanded from mu- 
nicipalities or inhabitants except for the needs of the army of occupa- 
tion. They shall be in proportion to ‘the resources of the country, and 
„of such a nature as not to involve tie inhabitants in the obligation of 
‘taking part in military operations against their own zountry.’’ 


The policy of the German occupation authorities was in dagrant violation 
of the terms of this convention. Some ilea of this policy may be gathered 
from the statement made by Hitler in a speech on 9 November 1941: 


“The territory which now works Zor us contains more than 250,000,- 
000 men, but the territory which works indirectly for us includes now 
more ,than 350,000,000. In the mzesure in which it concerns German 
territory, the domain which we have taken under our administration, 
it is doubtful that we shall succeed in harnessing the very last man to 
this work.’’ 


The actual results achieved were not so complete as this, but the German 
occupation authorities did succeed in forzing many of the inhabitants of the 
oceupied territories to work for the German war effort, and in deporting at 
least 5,000,000 persone to Germany to serve German industry and agri- 
culture. -- 

In the early stages of the war, manpcwer in the occupied territories was 
under the control of various occupation authorities, and the procedure 
varied from country to country. In al the occupied territories compulsory 
labor service was promptly instituted. Inhabitants of the occupied coun- 
tries were conscripted and compelled to work in local occupations, to assist 
the German war economy. In many cases they were forced to work onp 
German fortifications and military installations. As local supplies of raw" 
materials and local industrial capacity became inadequate to meet the Ger- 
man requirements, the system of deporting laborers te Germany was. put 
into force. By the “middle of April 1940 compulsory deportation of la- 
borers to Germany had been ordered in the Government General; and a 
similar procedure was followed in othar eastern territories as they were 
occupied. A description of this compulsory deportation from Poland was 
given by Himmler. In an address to 35 officers he recalled how in weather 
40 degrees below zero they had io ‘‘haul away thousands, tens of thousands, 
hundreds of thousands.” On a later oecasion Himmler stated : 


‘Whether ten thousand Russian females fall down from exhaustion 
while digging an anti-tank ditch irterests me only insofar as the anti- 
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tank ditch for Germany is finished. . . . We must realize that we have 
6-7 million foreigners in Germany. . . . They are none of them dan- 
gerous sc long as we take severe measures at the merest trifles.” 


During the first two years of the German occupation of France, Belgium, 
Holland, and Norway, however, an attempt was made to obtain the neces- 
sary workers on a voluntary basis. How unsuccessful this was may be seen 
from the report of the meeting of the Central Planning Board on 1 March 
1944. The representative of the Defendant Spe2r, one Koehrl, speaking 
of the situation in France, said: ‘*During all this time a great number of 
Frenchmen was recruited, and voluntarily went to Germany.’’. 

He was interrupted by the Defendant Sauckel: ‘‘Not only voluntary, 
some were recruited forcibly.” 

To which Koehrl replied: “The SOHNE up started after the recruitment 

\ no longer yielded enough results.’ 

To which the Defendant Sauckel replied : ‘‘ Out af the five million workers 
who arrived in Germany, not even 200,000 came voluntarily,’’ and Koehrl | 
rejoined: ‘‘Let us forget for the moment whether or not some slight pres- 
sure was used. Formally, at least, they were volunteers.’’ 

Committees were set up to encourage recruiting and a vigorous propa- 
ganda campaign was begun to induce workers to volunteer for service in 
Germany. This propaganda campaign included, for example, the promise 
that a prisoner of war would be returned for every laborer who volunteered 
to go to Germany. In some cases it was supplemented by withdrawing the 
ration cards of laborers who refused to go to Germany, or by discharging 
them from their jobs and denying them unemployment benefit or an oppor- 
tunity to work elsewhere. In soma sases workers and their families were 
threatened with reprisals by’ the ‘police if they refiised to go to “Germany. 
Íi was on 21 March 1942 that the Defendant Sauckel was ‘appointed Pleni- 
potentiary-General for the Utilization of Labor, with authority over ‘‘all 
available manpower, including that of workers recruited abroad, and of 
prisoners of war.’’ 

The Defendant Sauckel was directly under the Defendant Göring as 
Commissioner of the Four Year Plan, and a Goring decree of 27 March 1942 
transferred all his authority over manpower to Sauskel. Sauckel’s instruc- 
tions, too, were that foreign labor ssould be recruited on a voluntary basis, 
but also provided that ‘‘where, however, in the occupied territories, the 
appeal for volunteers dces not suffice, obligatory service and drafting must 
under all circumstances be resorted to.” Rules requiring labor service in 
Germany were published in all the oceupiec territories. The number of 
laborers to be supplied was fixed by Sauckel, and tae local authorities were _ 
instructed to meet these requirements by conscripzion if necessary. That_. 
g conscription was the rule rather than the exception is shown by the state- 
i ment of Sauckel already quoted, on 1 March 1944. 
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The Defendant Sauckel frequently asserted that the workers belonging 
to foreign nations were treated humanely, and that the conditions in which 
they lived were good. But whatever tke intention of Sauckel may have 
been, and however much he may have desired that foreign laborers should 
be treated humanely, the evidence before the Tribunal establishes the fact:. 
that the conscription of labor was accomplished in many cases by drastic’! 
and violent methods. The ‘‘mistakes and blunders’’ were on a very great 
scale. Man-hunts took place in the streets, at motion picture houses, even 
at churches and at night in private houses. Houses were sometimes burnt 
down, and the families taken as hostages, practices which were described 
by the Defendant Rosenberg as having their origin ‘‘in the blackest periods 
of the slave trade.’’ The methods used ir. obtaining forced labor from the 
Ukraine appear from an order issued to &D officers which stated : l 


“It will not be possible always t> refrain from using force... . 
When searching villages, especially when it has been necessary to burn 
down a village, the whole population will be put at the disposal of the 
Commissioner by force. . . . As-a rule no more children will be shot. 

. If we limit harsh measures through the above orders for the time 
being, it is only done for the following reason. .. . The most impor- 
tant thing is the recruitment of workers.”’ 


The resources and needs of the occupied countries were completely dis- 
regarded i in carrying out this policy. The treatment of the laborers was 
governed by Sauckel’s instructions of 20 April 1942 to the effect that: “All 
the men must be fed, sheltered and treated in such a way as to exploit them; 
to the highest possible extent, at the _owest conceivable degree of ex-!| 
penditure.’’ 

The evidence showed that workers destmed for the Reich were sent under 
guard to Germany, often packed in treins without adequate heat, food, 
clothing, or sanitary facilities. The evidence further showed that the treat- 
ment of the laborers in Germany in many cases was brutal and degrading. 
The evidence relating to the Krupp Works at Essen showed that punish- 
ments of the most cruel kind were inflisted on the workers. Theoretically 
‘at least the workers were paid, housed, and fed by the DAF, and even per- 
mitted to transfer their savings and to send mail and parcels back to their 
native country ; but restrictive regulaticns took a proportion of the pay; the 
camps in which they were housed were tnsanitary; and the food was very 
often less than the minimum necessary to give the workers strength to do 
their jobs. In the case of Poles emplcyed on farms in Germany, the em- 
ployers were given authority to inflict corporal punishment and were or- 
dered, if possible, to house them in stad es, not in their own homes. They 
were subject to constant supervision by the Gestapo and the SS, and if they 
attempted to leave their jobs they. were sent to correction camps or concen- 
tration camps. The concentration camps were also used to inerease the 
supply of labor. Concentration camp. commanders were ordered to work 
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their prisoners to the limits of their physical power. During the latter 
stages of the war tke concentration camps were so productive in certain 
types of work that che Gestapo was actually instructed to arrest certain 
classes of laborers so that they could be used in this way. Allied prisoners 
of war were also regarded as a possible source of labor. Pressure was 
exercised on non-commissioned offizers to force them to consent to work, by 
transferring to disciplinary camps those whọ did not consent. Many of 
the prisoners of war were assignec to work directly related to military op- 
erations, in violation of Article 31 of the Geneva Convention. They were 
put to work in munition factories and even made to load bombers, to carry 
ammunition, and to dig trenches, often under the most hazardous eondi- 
tions. This condition applied particularly to the Soviet prisoners of war. - 
On 16 February 1943, at a meeting of the Central Planning Board, at which 
the Defendants Sauckel and Speer were present, Milch said : 


‘We have made a request for an order thet a certain percentage of 
men in the Ack-Ack artillery must be Russians; 50,000 will be taken 
altogether. Thirty thousand are already employed as gunners. This 
is an amusing thing, that Russians must work the guns.” 


And on 4 October 1948, at Posen, Himmler. speaking of the Russian pris- 
oners, captured in the early days of the war, said: 


‘At that time we did not value the mass of humanity as we value it 
today, as raw material, as labor. What. after all, thinking in terms of 
generations, is nat to be regretted, but is now deplorable by reason of 
the loss of labor, is that the prisoners died in tens and hundreds of 
thousands of exhaustion and hunger.”’ 


The general policy underlying the mobilization of slave labor was stated by 
Sauckel on 20 April 1942. He said: 


“The aim of this new gigantic labor mobilization is to use all the 
rich and tremendous sources conquered and secured for us by our ñght- 
ing Armed Forces under the leadership of Adolf Hitler, for the arma- 
ment of the Armed Forces, and also for the nutrition of the Homeland. 
The raw materials, as well as the fertility of the conquered territories 
and their human labor power, are to be used completely and conscien- 
tiously to the profit of Germany and her allies. . . . All prisoners of ' 
war from the territories of the West, as well as the Hast actually in 
Germany, must te completely incorporated into the German arma- 
ment and nutrition industries. . . . Consequently it is an immediate 

, necessity to use the human reserves of the conquered Soviet territory to 
the fullest extent. Should we not succeed in obtaining the necessary 
_ amount of labor on a voluntary basis, we must immediately institute 
conscription or forced labor. ... The complete employment of all 
prisoners of war, as well as the use of a gigantic number of new foreign 
civilian workers, men and women, has become an indisputable necessity 
for the solution of the mobilization of the labo? program in this war.’’ 
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Reference should also be made to the pclisy which was in existence in Ger- 
many by the summer of 1940, under which all aged, insane, and incurable 
people, ‘‘useless eaters,’’ were transferred to special institutions where they 
were killed, and their relatives informed that they had died from natural 
causes. The victims were rot contined to German citizens, but included 
foreign laborers, who were no longer able to work, and were therefore use- 
less to the German war machine. It has been estimazed that at least some 
275,000 people were killed in this mante in nursing homes, hospitals and 
asylums, which were under the jurisdic<ion of the Defendant Frick, in his 
capacity as Minister of the Interior. Eow many foreign workers were in- 
cluded in this total it has been quite impossible to determine. 


Persecution of the Jews 


The persecution of the Jews at the Wands of the Nazi Government has 
been proved in the greatest detail before the Tribunal. It is a record of 
consistent and systematic inhumanity on the greatest scale. Ohlendorf, 
Chief of Amt ITI in the RSHA from 1999 to 1948, and who was in command 
‘of one of the Einsatz groups in the campaign against the Soviet Union testi- 
fied as to the methods employed in the extermination of the Jews. He said 
that he employed firing squads to skoo~ she victims in order to lessen the 
sense of individual guilt on the part of his men; and the $0,000 men, women, 
and children who were murdered in one year by his particular group were 
mostly Jews. f , 

` When the witness Bach Zelewski was asked how Chlendorf could admit 
the murder of 90,000 people, he repliec: ‘‘I am of the opinion that when, 
for years, for decades, the doctrine is preached that tae Slav race is an 
inferior race, and Jews not even human, “hen such an outcome is inevitable. ”? 

But the Defendant Frank spoke tae final words of this chapter of Nazi 

history when he testified in this Court: 


“We have fought against Jewry: we have ought against it for 
years: and we have allcwed ourselves to make utterances and my own 
diary has become a witness agains: me in this connection—utterances 
which are terrible. ... A thousard years will pass and this guilt of 
Germany will still not be erased.” 


The anti-Jewish policy was formulated in Point 4 of the Party Program 
which declared ‘‘Only a member of the zace can be a citizen. A member 
of the race can only be one who is of German blood, without consideration 
of creed. Consequently, nc Jew can be a member of the race.’ Other 
points of the program declared that Jews should be treated as foreigners, 
that they should not be permitted to halc public office, that they should be 
expelled from the Reich if it were impcssible to nourish the entire popula- 
tion of the State, that they should be denied any further immigration into 
Germany, and that they should be prohibited frora publishing German 
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newspapers. The Nazi Party preached these doc:rines throughout its his- 
tory, Der Stürmer end other publications were allowed to disseminate 
hatred of the. Jews, anc in the speeches and publie declarations of the Nazi 
leaders, the Jews wers held up to public ridicule and contempt. 

With the seizure o? power, the persecution of the Jews was intensified. 
A series of discriminatory laws was passed, which limited the offices and 
professions permitted to Jews; and restrictions were placed on their family 
life and their rights of eitizenship. By the eutumz of 1938, the Nazi policy 
towards the Jews had reached the stage where it was directed towards the 
complete exclusion of Jews from Garman life. Sogroms were organized, 
which included the burning and demolishing of synagogues, the looting of 
Jewish businesses, and the arrest o? prominent Jewish business men. A 


‘collective fine of 1 billion marks was impcsed on the Jews, the seizure of 


Jewish assets was authorized, and the movernent cf Jews was restricted by 
regulations to certain specified districts and hours. The creation of ghettos 
was carried out on an extensive scal2, and by an order of the Security Police 
Jews were compelled to wear a yellow star to be worn on the breast and 


back. 


. It was contencéed for the Prosecution thet certain aspects of this anti- 


‘Semitic policy were ecnnected with the plans for aggressive war. The 


violent measures taken against the Jews in November 1938 were nominally 


„in retaliation, for the killing of an oficial of the German Embassy i in .Paris. 
a But the decision +o seize Austria and Czechoslovakia had been made a year 


before. The imposition of a fine cf one billion marks was made, and the 
confiscation of the financial holdings of the Jews was decreed, at a time 
when German armament expenditure had put the German treasury in diff- 
culties, and when the reduction of expenditure cn armaments was being 
considered. These steps were taken, moreover, with the approval of the 
Defendant Göring, wko had been given responsibility for economic matters 
of this kind, and who was the strongest advocate of an extensive rearma- 
ment program notwithstanding the financial difficulties. 

It was further said that the connection of the anti-Semitic policy with 
aggressive war was not limited to eecnomic matters. The German Foreign 
Office circular, in an aricle of 25 January 1939, entitled ‘‘ Jewish Question 
as a Factor in German Foreign Policy in the Year 1938,” described the 
new phase in the Nazi anti-Semitic policy in these words: ; / 


“It is certainly no coincidence that the fateful year 1938 has brought 
nearer the so_ution of the Jewish question simultaneously with the reali- 
zation of the idea of Greater Germany, sinc the Jewish policy was 
both the basis and consequence of the year 1338. The advance made 
by Jewish influence and the destructive Jewish spirit in politics, econ- 
omy, and culture, paralyzed the power and the will of the German 
People to ris2 aggin, more perhaps even than the power policy opposi- 
tion of the former anemy Allied Powers of tha first World War. The 
healing of this sickness among the peop-_e was therefore certainly one of 
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the most important requirements for exerting tha force which, in the 
year 1988, resulted in the joining together of Greater Germany in 
defiance of the world.” 


The Nazi persecution of Jews in Germany before the war, severe and re- 
pressive as it was, cannot compare, however, with the rolisy pursued during 
the war in the occupied territories.. Criginally the policy was similar to 
that which had been in force inside Germany. Jews were required to regis- 
ter, were forced to live in ghettos, to vear the yellow star, and were used 
as slave laborers. In the summer of 1941, however, plens were made for 
the ‘‘final solution’’ of the Jewish question in Europe. This ‘‘final solu- 
tion’’ meant the extermination of the J2ws, which early in 1939 Hitler had 
threatened would be one of the conseqreaces of an outbreak of war, and a 
special section in the Gestapo under Adolf Hichmarn, as head of Section 
B 4 of the Gestapo, was formed to carry out the policy 

The plan for exterminating the Jews was developec shanty after the at- 
tack on the Soviet Union. Einsatzgruppen of the Security Police and SD, 
formed for the purpose of breaking the resistance of the population of the 
areas lying behind the German armies in the Hast, ware given the duty of 
exterminating the Jews in those areas. The effectiveness of the work of the 
Einsatzgruppen is shown by the fact tact in February 1942 Heydrich was 
able to report that Estonia had already been cleared of Jews and that in 
Riga the number of Jews had been reduced from 29,500 to 2,500. Alto- 
gether the Einsatzgruppen operating :n the occupied Baltic States killed 
over 135,000 Jews in three months. 

Nor did these special units operate completely independently of the Ger- 
man Armed Forces. There is clear evidence that leaders of the Einsatz- 
gruppen obtained the coöperation of Army commancers. In one case the 
relations between an Einsatzgruppe aad the military authorities was de- 
seribed at the time as being ‘‘very close, almost cordial”; in another case 
the smoothness of an EHinsatzcommando's operation was attributed to the 
‘‘understanding for this procedure” sicwn by the Army authorities. 

Units of the Security Police and SD in the oceupied territories of the 
East, which were under civil administration, were given a similar task. 
The planned and systematic character >f the Jewish persecutions is best 
illustrated by the original report of the SS Brigadier-General Stroop, who 
was in charge of the destruction of the ghetto in Warsaw, which took place 
in 1948. The Tribunal received in evidence that report, illustrated with 
photographs, bearing on its title page: ‘*The Jewish Ghetto in Warsaw No 
Longer Exists.’ The volume records a series of reports sent by Stroop to 
the Higher SS and Police Führer East. In April and May of 1943, in one 
report, Stroop wrote: 


‘‘The resistance put up by the Jews and bandits could only be sup- 
pressed by energetic actions of our troops day and night. The Reichs- 
führer SS ordered therefore on 23 April 1943 the cleaning out of the 
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ghetto with utter ruthlessness and mersiless tenacity. JI therefore de- 
cided to destroy and burn down the entire ghetto, without regard to 
the armament factories. These factories were systematically dis- 
mantled and then burnt. Jews usual-y left their hideouts, but fre- 
quently remained in the burning buildings, and jumped out of the 
windows oniy when the heat became unbearable. They then tried to 
crawl with broken bones acrcss the stzeet into buildings which were 
not afire.. . . Life in the sewers was not pleasant after the first week. 
Many times we could hear loud voices in the sewers. ... Tear gas 
bombs were thrown into the manholes, and the Jews driven out of the 
sewers and captured. Countless numbers of Jews were liquidated in 
sewers and bunkers through blasting. The longer the resistance con- 
tinued, the tougher became the members of the Waffen SS, Police and 
Wehrmacht, who always discharged their duties in an exemplary 
manner.”’ 


Stroop recorded that his action at Warsaw eliminated ‘‘a proved total of 
56,065 people. To that we have to add the number of those killed through 
blasting, fire, et2., which cannot be counted.’’ Grim evidence of mass 
murders of Jews was also presented to the Tribunal in cinematograph 
films depicting the communal graves of hundreds of victims which were 
subsequently discovered by the Allies. 

These atrocities were all part and parcel of the policy inaugurated in - 
1941, and it is not surprising that there should be evidence that one or two 
German officials entered vain protests against the brutal manner in which 
the killings were carried out. But the methods employed never conformed 
to a single pattern. The massacres of Rowno and Dubno, of which the 

' German engineer Graebe spoke, ware examples of one method; the syste- 
‘matic extermination of Jews in concentration camps, was another. Part — 
of the ‘‘final solution’’ was the gathering of Jews from all German-occupied 
Europe in concentration camps. Their physical condition was the test of 
life or death. All who were fit to work were used as slave laborers in the 
concentration camps; all who were not fit to work were destroyed in gas 
chambers and their bodies burnt. Certain concentration camps such as 
Treblinka and Auschwitz were set aside for this main purpose. With re- 
gard to Auschwitz, the Tribunal heard the evidance of Höss, the com- 
mandant of the camp from 1 May 1940 to 1 Decem>er 1943. He estimated 
. that in the camp of Auschwitz alone in thet time 2,500,000 persons were 
exterminated, and that a further 500,000 died from disease and starvation. 
Hiss described the screening for extermination by stating in evidence: 


‘We had two SS doctors on duty at Ausckwitz to examine the in- 
coming transports of prisoners. The prisoners would be marched: by 
one of the doctors who would make spot decisions as they walked by. 
Those who were fit for work were sent into she camp. Others were 
sent immediately to the exterminatior. plarts. Children of tender 
years were invariably exterminated since by rzason of their youth they 
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were unable to work. Still another improvement we made over Tre- 
blinka was that at Treblinka the victims almost always knew that they 
were to be exterminated and at Auschwitz we endeavored to fool the 
victims into thinking that they were to go througk a delousing process. 
Of course, frequently they realized our true intentions and we some- 
times had riots and difficulties due to that fact. Very frequently - 
women would hide their children under their clothes, but of course ' 
when we found them we “would send the children’ in ‘to be extermi- 
nated: "4. Sere aes ; 


nuite 


He described the actual killing by stating : 


“It took from three to fifteen minutes to xill the people in the death 
chamber, depending upon climatic conditions. We knew when the 
people were dead because their screaming stopped. We usually 
waited about one half-hour before we opened the doors and removed 
the bodies. After the bodies were removed our special commandos . 
took ¢ off the rings and extracted the gold from the teeth, of thec corpses. on 


Beating, starvation, torture, and killing were wanna The inmates, were 
subjected to cruel experiments at Dachau in August 1942, victims were 
immersed in cold water until their body temperature was reduced to 28° 
Centigrade, when they died immediately. Other experiments included 
high altitude experiments in pressure chambers, experiments to determine 
how long human beings could survive in freezing water, experiments with - 
poison bullets, experiments with contagious diseases, and experiments deal- 
ing with sterilization of men and women by X-rays and other methods. 
Evidence was given cf the treatment of the inmates before and after 

their extermination. There was testimony that the hair of women victims! : 
was cut off before they were killed, and “shipped” to” Germany, . ‘there to beii 
used i in n the manufacture ¢ of mattresses. “The clothes, money, and valuables! 

_of the inmates were also ‘salvaged ‘and sent to the appropriate agencies for 
disposition. After the extermination the gold teeth and fillings were taken 
from the heads of the corpses and sert to the Reichsbank. l 

After cremation the ashes were used for fertilizer, and in some instances 

attempts were made to utilize the ‘fat from the bodies of the victims in the 
commercial manufacture of. soap. Special groups ‘traveled through Eu- 
rope to find Jews and subject them to the ‘‘final solution.” German . 
missions were sent to such satellite countries as Hungary and Bulgaria, to 
arrange for the shipment of Jews to extermination camps and it is known 
that. by ‘the end of 1944, 400,000 Jews from Hungary had been murdered 
at Auschwitz. Evidence has also been given of the evacuation of 110,000 
Jews from part of Rumania for ‘‘liquidation.’? Adol? Eichmann, who 
had been put in charge of this program by Hitler, has estimated that the 

` policy pursued resulted in the killing of 6 million Jews, of which 4 million 

were killed in the extermination institutions. 
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The Law Relating to War Crimes and Crimes against Humanity 
Article 6 of the Charter provides: 


““(b) War Crimes: namely, violations of the laws or customs of war. 
Such violations shall include, but not be limited to, murder, ill-treat- 
ment or deportation to slave labor or for any other purpose of civilian 
population of or in oceupied territory, murder or ill-treatment of 
prisoners of war or persons on the seas, killing of hostages, plunder of 
public or private property, wanton destruction of cities, towns, or vil- 
lages, or devastation not justified by military necessity ; 

““(e) Crimes against Humanity: namely, murder, extermination, 
enslavement, deportation, and other inhumane acts committed against 
any civilian population, before or during the war; or persecutions on 
political, racial, or religious grounds in execution of or in connection 
with any crime within the jurisdiction of the Tribunal, whether or not 
in violation of the domestic law of the country where perpetrated,’’ 


As heretofore stated, the Charter does nct define as a separate crime any 
conspiracy exceps the one set out in Article 6 (a), dealing with Crimes 
against Peace. 
The Tribunal is of course bound by the Charter, in ‘the definition which 
- it gives both of. War Crimes and Crimes against Humanity. With respect 
4 to War Crimes, Lowever, as has already been poirted out, the crimes de- 
fined by Article €, Section (b), of the Charter were already recognized as 
War Crimes under international law. They were covered by Articles 46, 
50, 52, and 56 of the Hague Convention of 1907, and Articles 2, 3, 4, 46, and 
51. of the Geneva Convention of 1929.- That violation of these provisions 
constituted crimes for which the guilty individuals were punishable is too 
well-settled to admit of argument. 
,; But it is argued that the Hague Convention does not apply in this case, 
i because of the ‘‘general participation”? clause in Article 2 of Me Hague. 
“Convention of 1907. ` That clause provided : 


“The provisions contained in the regulations (Rules of Land War- 

fare) referred to in Article I as well as in the present Convention do 

, not apply except between contracting powers, and then only if on 
i the belligerents are parties to the Convention.” 


Several € of the belligerents i in the recent war were not parties to this Con- 
vention, k 


The rules of land ¥ warfare 6 expraued: in the Convention "ndbabiedly rep- 
resented an advance over existing international law at the time of their 
adoption. But the convention expressly stated that it was an attempt ‘‘to 
revise the general.laws. and customs of war,” which it thus recognized to 
be then existing, but by 1939 these rules laid down in the Convention were 
‘| recognized by all civilized nations, and were regarded as being declaratory 
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_of the laws and customs of war which. are e referred to in Acticle 6. (b) of the 
“Charters 

A further submission was made that Germany was no longer bound by . 
the rules of land warfare : nD many ‘of the territories occupied € during the , 
war, because Germany . had completely subjugated 1 ‘those countries and in-.. 
corporated them into the German Reiz h, a fact whieh 4 gave “Germany au- |: 
thority to deal with the occupied countries as though they were part of 
Germany. In the view of the Tribural it is unnecessary in this case to 
decide whether this doctrine of subjugation, dependent as it is upon mili- 
tary, conquest, has any application wkare the subjugation is the result of 
the crime. of aggressive war. The doctrine was never considered to be 
applicable so long as there was an army in the field atiempting to restore 
the occupied countries to their true owners, and in this case, therefore, the 
doctrine could not apply to any terzitories occupied efter 1 September 
1939. As to the War Crimes commitied in Bohemia and Moravia, it is a 
sufficient answer that these territories were never added to the Reich, but 
a mere protectorate was established over them. 

With regard to Crimes against Humanity there is no doubt whatever 
that political opponents were murdered in Germany before the war, and 
that many of them were kept, in concentration camps in circumstances of 
great horror and cruelty. The policy of terror was certainly carried out 
on a vast scale, and in many cases was organized and systematic. The 
policy of persecution, repression, and murder of civilians in Germany be- 
fore the war of 1939, who were likely to be hostile to the Government, was 
most ruthlessly carried out. The p:rsecution of Jews during the same 
period is established beyond all doubs. To constitute Crimes against Hu- 
manity, the acts relied on before the outbreak of war must have been in 
execution of, or in connection with, any crime within the jurisdiction cf 
the Tribunal. The Tribunal is of tk2 opinion that revolting and horrible" 
as many of these crimes were, it has not been satisfaztorily proved that; 
they wére done in execution of, or in connection with, any such crima. 
The Tribunal therefore cannot make a general declaration that the acts be- . 
fore 1939 were Crimes against Humarity within the meaning of the Charter, 
but from the beginning of the war <n 1939 War í Crimes were committed 
on a vast scale, which were also Crimes against Humanity; and insofar as 
the inhumane acts charged in the Indictment, and committed after the be- 
ginning of the war, did not constitute War Crimes, they were all committed 
in execution of, or in connection wich, the aggressive war, and therefore 
constituted Crimes against Humanity. 


The Accused Organizations 


Article 9 of the Charter provides: 


‘At the trial of any individual member of any group or organiza- 
tion the Tribunal may declare (in connection with any act of which 
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the. individual may be convicted) that the group or organization of 
' which the individual was a member was a er-minal organization.’? 

“After rezeipt of the Indictment the Tribunal shall give such notice 
as it thinks fit that the prosecution intendes to ask the Tribunal to 
make such declaration and any member of the organization will be 
entitled to apply to the Tribunal for leave to be heard by the Tribunal 
upon the quzstion of.the eriminal character of the organization. The 
Tribunal shall have power to allow or reject the application. If the 
application :s allowed, the Tribunal may direct in what manner the 
applicants shall be representec end heard.” 


Article 10 of the Charter makes clear that the declaration of criminality 
against an accused organization is final, and cannot be challenged in any 
subsequent criminal proceeding against a member of the organization. 
Article 10 is as fcllows: ' 


“Tn cases where a group or organization is declared criminal by the 
Tribunal, the competent national authority of any Signatory shall 
have the rignt to bring individuals to trial for membership therein 
before natioral, military or oceupation courts. In any such case the 
criminal nature of the group or organization is considered proved and . 
shall not be questioned.’’ 


The effect of the declaration of criminality by the Tribunal is well ilus- 
trated by Law Namber 10 of the Control Council of Germany passed on 
20 December 194€, which provides: 


. ‘*Hach of the following acts is recognized as a crime: 

‘*(d) Membership in categories of a criminal group or organization 
declared criminal by the International Military Tribunal... . 

(3) Any person found guilty of any of the crimes above mentioned 
may upon conviction be punishec as shall be determined by the Tri- 
bunal to be jcst. Such punishment may consist of one or more of the 
following: 

_ (a) Death. 

(b) Imprisonment for life or a term of years, with or without hard 
labor. 

(c) Fine, and imprisonment with or without hard labor, in lieu 
thereof.’’ 


In effect, therefore, a member of an organization which the Tribunal 
has declared to be criminal may be subsequently zonvicted of the crime 
of membership and be punished for that crime by death. This is not to 
assume that international or military courts which will try these individ- 
uals will not exercise appropriate standards of justice. This is a far reach- 
ing and novel prozedure. Its application, unless properly safeguarded, 
may produce great injustice. 

Article 9, it shoald be noted, uses the words ‘‘The Tribunal may de- 
clare,’’ so that the Tribunal is vested with discretion as.to whether it will 
declare any organization criminal. This discretion is a judicial one and 
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does not permit arbitrary action, but should þe exercised in accordance 
with well-settled legal principles, one of the most important of which is 
that criminal guilt. is personal, and that mass punishments should be 
avoided. If satisfied of the criminal guilt cf any organization or group, 
this Tribunal should not hesitate to declare it to be criminal because the 
theory of ‘‘group criminality’’ is new, or because it might be unjustly 
applied by some subsequent tribunals. On the other hand, the Tribunal 
should make such declaration of criminality so far as possible in a manner 
to insure that innocent persons will not be punished. 

A criminal organization is analogous to a criminal conspiracy in that, 
the essence of both is coöperation for criminal purposes. There must bel 
a group bound together and organized for a common purpose. The group 
must be formed or used in connection with the commission of crimes de- 
nounced by the Charter. Since the dec_aration with respect to the organi- 
zations and groups will, as has been pointed out, fix the criminality of its 
members, that definition should exclude persons who had no knowledge 
of the criminal purposes or acts of the organization and those who were 
drafted by the State for membership, unless they were personally impli- 
cated in the commission of acts declared criminal by Article 6 of the Char- 
ter as members of the organization. Membership alone is not enough te 
come within the scope of these declarations. 

Since declarations of criminality which the Tribunal makes will be used 
by other courts in the trial of persons on account of their membership in 
the organizations found to be criminal, the Tribunal feels it appropriate 
to make the following recommendations : 

_ 1. That so far as possible throughout the four zones of occupation ir 

Germany the classificaticns, sanctions, and penalties be standardized. Uni- 
formity of treatment so far as practical should be a basic principle. This 
does not, of course, mean that diseretion in sentencing should not be vested 
in the court; but the discretion should be within fixed anit appropriate 
to the nature of the crima. 

2. Law No. 10, to which reference has already been sas leaves punish- 

` ment entirely in the discretion of the trial court even to the extent of in- 
flicting the death penalty. 

The De-Nazification Law of 5 March 1946, Bier passed for Baas 
Greater-Hesse, and Wiirttemberg-Baden,: provides definite sentences for 
punishment in each type of offense. Tte Tribunal recommends that in no 
case should punishment imposed under Law No. 10 upon any members of 
an organization or group declared by the Tribunal to be criminal exceed 
the punishment fixed by the De-Nazifization Law. No person should be 
punished under both laws. 

3. The Tribunal recommends to the Control Council that Law No. 10 be 
amended to prescribe limitations on the punishment which may be imposed 
for membership in a criminal group or organization so that such punish- 
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ment shall not exceed the punishment prescriked by the De-Nazification 
Law. 

The Indictment asks that the Tribunal declare to be criminal the follow- 
ing organizations: The Leadership Corps of the Nazi Party; the Gestapo; 
the SD; the SS; the SA; the Reich Cabinet, and the General Staff and ' 
High Command of the German Armed Forces. 


The Leadership Corps of the Nazi Party 


Structure and Component Parts: The Indictment has named the Leader- 
ship Corps of tae Nazi Party as a group or organization which should be. 
declared criminal. The Leadership Corps of the Nazi Party consisted, in 
effect, of the official organization of the Nazi Party, with Hitler as Führer 
at its head. The actual work of running the Leadership Corps was carried 
out by the Chief of the Party Chancellery (Hess succeeded by Bormann) 
assisted by the Party Reich Directorate, or Reicksleitung, which was com- 
posed. of the Reichsleiters, the heads of the functional organizations of the 
Party, as well as of the heads of the various main departments and offices 
which were attached to the Party Reich Directorate. Under the Chief of 
the Party Chancellery were the Gauleiters, with <erritorial jurisdiction 
over the major administrative regions of the Party, the Gaue. The Gau- 
leiters were assisted by a Party Gau Directorate or Gauleitung, similar in 
composition and in Zunction to the Party Reich D:-rectorate. Under the 
Gauleiters in the Party hierarchy were the Kraisleiters with territorial 
jurisdiction over a Kreis, usually consisting of a single county, and assisted 
by a Party Kreis Directorate, or Kreisleitung. The Kreisleiters were the 
lowest members of the Party hieracrhy who were full-time paid employees. 
Directly under the Kreisleiters were the Ortszruppenleiters, then the 
Zellenleiters and then the Blockleiters. Directives and instructions were 
received from the Party Directorate. The Gauleiters had the. function 
of interpreting such orders and issuing them to lcwer formations. The 
Kreisleiters had a certain discretion in interpreting orders, but the Orts- 
gruppenleiters had not, but acted under definite instructions. Instruc- 
tions were only issued in writing down as far as the Ortsgruppenleiters. 
The Block and Zellenleiters usually received instructions orally. Member- 
ship in the Leacership Corps at all levels was voluntary. : 

On 28 February 1946, the Prosecution excluded from the declaration 
asked for, all members of the staifs of the Ortszruppenleiters and all as- 
sistants of the Zellenleiters and Blockleiters. Tke declaration sought 
against the Leadership Corps of the Nazi Party thus includes the Führer, 
the Reichsleitung, the Gauleiters and their staff offcers, the Kreisleiters and 
their staff officers, the Ortsgruppenleiters, the Zellenleiters and the Block- 
leiters, a group estimated to contain at least 600,000 people. 

Aims and Activities: The primary purpose of the Leadership Corps from 

‘its beginning was to assist the Nazis in cbtaining and, after 30 January 
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1933, in retaining, control of the German State. The machinery of the 
Leadership Corps was used for the widespread dissemination of Nazi propa- 
ganda and to keep a detailed check on the political attitudes of the Ger- 
man People. In this activity the lower Political Leaders played a par- 
ticularly important réle. The Blockleisers were instructed by the Party 
Manual to report to the Ortsgruppenleiters all persons circulating damaging 
~ rumors or criticism of the regime. The Ortsgruppenleiters, on the basis of 
‘information supplied them by the Blcckleiters and Zellenleiters, kept a 
card index of the people within their Crtsgruppe which recorded the fac- 
_ tors which would be used in forming € judgment as to their political re- 
liability. . - 

The Leadership Corps was particularly active during plebiscites. AIL 
members of the Leaderskip Corps were active in getting out the vote and 
insuring the highest possible proportion of ‘‘yes’’ votes. Ortsgruppen- 
leiters and Political Leaders cf higher ranks often collaborated with the 
Gestapo and SD in taking steps to determine those who refused to vote or 
who voted ‘‘no,’’ and in taking steps against tnem which went as far as 
arrest and detention in a concentration camp. 

Criminal Activity: These steps, whica relate merely to the consolidation 
of control of the Nazi Party, are net criminal under the view of the con- 
spiracy to wage aggressive war which 1as previously been set forth. But 
the Leadership Corps was also used fo> similar steps in Austria and those 
parts of Czechoslovakia, Lithuania, Poland, France, Belgium, Luxembourg, 
and Yugoslavia which were incorporated into the Reich and within the 
Gaue of the Nazi Party. In those terr-tories the machinery of the Leader- 
ship Corps was used for their Germanization zhrough the elimination ‘of 
local customs and the detection and arrest of persons who opposed German 
occupation. This was criminal under Article 6 (b) of the Charter in those 
areas governed by the Hague Rules of Land Warfare end criminal under 
Article 6 (c) of the Charter as to the remainder. 

The Leadership Corps played its part in the persecution of the Jews. 
It was involved in the economic and political discrimination against the 
Jews which. was put- into effect shortly after the Nazis came into power. 
The Gestapo and SD were instructec to codrdinate wish the Gauleiters 
and Kreisleiters the measures taken in the pogroms of 9 and 10 November 
1938. The Leadership Corps was also used to prevent German public 
opinion from reacting against the mesures taken against the Jews in the 
East. On 9 October 1942, a confiden-ial information bulletin was sent to 
all Gauleiters and Kreisleiters entitled ‘‘Preyaratory Measures for the 
Final Solution of the Jewish Question in Europe. Rumors concerning the 
Conditions of the Jews in the East.” This bulletin stated that rumors 
were being started by returning soldiers concerning the conditions of Jews 
in the East which some Germans might not understand, and outlined in 
detail the official explanation to be given. This bulletin contained no 
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explicit statement that the Jews were being exterminated, but it did indi- 
cate they were going to labor camps, and spoke of their complete segrega- 
tion and elimination and the necessity of ruthless severity. Thus, even 
at its face value, it indicated the utilization of the machinery of the Leader- 
ship Corps to keep German publie opinior from rebelling at a program 
which was stated to involve condemning the Jews of Europe to a lifetime 
of slavery. This information continued to be available to the Leadership 
Corps. The August 1944 edition of Die Lage, a publication which was cir- 
culated among the Political Leaders, described the deportation of 430,000 
Jews from Hungary. 

The Leadership Corps played an important part i in the administration 
of the Slave Labor Frogram. A Sauckel decree dated 6 April 1942°ap- 
pointed the Gauleiters as Plenipotentiary fcr Labor Mobilization for their 
Gaue with authority to codrdinate all agencizs dealing with labor questions 
in their Gaue, with specific authority over the employment of foreign work- 
ers, including their ecnditions of work, feeding, and housing. Under this . 
authority the Gauleiters assumed control over th2 allocation of labor in - 
their Gaue, including the forced laborers from foreign countries, In carry- 
ing out this task the Gauleiters used many Party offices within their Gaue, 
including subordinate Political Leaders. For example, Sauckel’s decree 
of 8 September 1942, relating to the allocation for household labor of 400,- 
000° women laborers brought in from the Hast, established a procedure 
under which applications filed for such workers should be passed on by the 
Kreisleiters, whose judgment was final. 

Under Sauckel’s directive.the Leadership Corps was directly concerned 
with the treatment given foreign workers, and the Gauleiters were specifi- 
cally instructed to prevent ‘‘politically inept factcry heads” from giving 
*‘too much consideration to the care of Eastern workers.” The type of 
question which was considered in their treatment included reports by the 
Kreisleiters on pregnancies‘among the female slave laborers, which would 
result in an abortion if the child’s parentage would not meet the racial 
standards laid down by the SS and usnally detention in a concentration 
camp for the female slave laborer. The evidence has established that under 
the supervision of the Leadership Corps, the industrial workers were housed 
in camps under atrocious sanitary conditions, worked long hours and were 
inadequately fed. Under similar supervision, the agricultural workers, who 
were somewhat better treated, were prohibited trensportation, entertain- 
ment, and religious worship, and were worked without any time limit on 
their working hours and under regulations which gave the employer the 
right to inflict corporal punishment. The Pclitical Leaders, at least down 
to the Ortsgruppenleiters, were responsible for this supervision. On 5 May 
1943 a memodrandum of Bormann instructing that mistreatment of slave 
laborers cease was distributed down to the Ortsgruppenleiters. Similarly 
on 10 November 1944 a Speer circular transmitted a Himmler directive 
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which provided that all members of the Nazi Party, in accordance with in- 
structions from the Kreisleiter, would b2 warned by the Ortsgruppenleiters 
of their duty to keep foreign workers uader careful observation. 

The Leadership Corps was directly concerned with the treatment of pris- 
oners of war. On 5 November 1941 Bormann transmitted a directive down 
to the level of Kreisleiter instructing them to insure compliance by the 
Army with the recent diractives of the Department of the Interior ordering 
that dead Russian prisoners of war should be buried wrapped in tar paper 
in a remote place without any ceremony or any decorations of their graves. 
On 25 November 1943 Bormann sent a c.reular instructing the Gauleiters to 
report any lenient treatment of prisoners of war. On 13 September 1944, 
Bormann sent a directive down to the level of Kreisleiter ordering that 
liaison be established between the Kreisleiters and the guards of the pris- 
oners of war in order ‘‘better to assimilate the commitment of the prisoners 
of war to the political end economic dzmands.’’ On 17 October 1944 an 
. OKW directive instructed the officer ir charge of the prisoners of war to 
confer with the Kreisleiters on question: of the productivity of labor. The 
use of prisoners of war, particularly these from the East, was accompanied 
by a widespread violation of rules of lend warfare. This evidence estab- 
lishes that the Leadership Corps down to the level of Kreisleiter was a par- 
ticipant in this illegal tr2atment. ia 

The machinery of the Leadership Corps was also utilized in attempts 
made to deprive Allied airmen of the protection to which they were entitled 
under the Geneva Convention. On 13 March 1940 a directive of Hess trans- 
mitted instructions through the Leadership Corps down to the Blockleiter 
for the guidance of the civilian population in case of the landing of enemy 
planes or parachutists, which stated tha: enemy parachutists were to be im- 
mediately arrested or ‘‘raade harmless.’” On 30 May 1944 Bormann sent a 
circular letter to all Gau- and Kreisleiters reporting instances of lynchings 
of Allied low-level fliers in which no police action was taken. It was re- 
quested that Ortgruppenleiters be informed orally of the contents of this 
letter. This letter accompanied a propaganda drive which had been insti- 
tuted by Goebbels to induce such lynchings, and clearly amounted to in- 
structions to induce such lynchings or ai least to violate the Geneva Conven- 
tion by withdrawing any police proteczion. Some lynchings were carried 
out pursuant to this program, but it does not appear that they were carried 
out throughout all of Germany. Never-heless, the existence of this circular 
letter shows that the heads of the Lead=rship Corps were utilizing it for a 
purpose which was patently illegal and which involved the use of the ma- 
chinery of the Leadership Corps at least through the Ortsgruppenleiter. 


Conclu:ion 


The Leadership Corps was used for purposes which were criminal under 
the Charter and involvec. the Germanization of incorporated territory, the 


- 256 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


` persecution of the Jews, the administration of the slave labor program, 

` and the mistreatment of prisoners of war. The Defendants Bormann and | 
Sauckel, who were members of this organization. were among those .who 
used it for these purposes. The Gauleiters, the Kreisleiters, and the Orts- ` 
eruppenleizers participated, to one degree or axother, in these criminal 
programs. The Reichsleitung as the staff organization of the Party is also 
responsible for these :riminal programs as well as the heads of the various 
staff organizations of the Gauleiters ‘and Kreisleiters. The decision of the 
Tribunal on these staff organizations includes only the Amtsleiters who were 
heads of offices on the staffs of the Reichslzitung Gauleitung, and Kreis- 
leitung. With respect to other staff officars and Party organizations at- 
tached to the Leadership Corps other than the Amtsleiters referred to 
above, the Tribunal will follow the suggesticn of the Prosecution in exclud- 
ing them from the declaration. 

‘The Tribunal declares to be criminal within the meaning of the Charter 
` the group composed of those members of tae Leadership Corps holding the 
positions enumerated in the preceding paragraph who became or remained 
members of the organization with kncwledge that it was being used for the 
commission of acts declared criminal by Article € of the Charter, or who 
were personally implicated as members of the organization in the commis- 
sion of such crimes. The basis of this finding is the participation of the 
organization in War Crimes and Crimes against Humanity connected with 
the war ; the group declared criminal cannot include, therefore, persons who 
had ceased to hold the positions enumerated in the preceding paragraph 
prior to 1 September 1939. 


Gestapo and SD 


- Structure and Component Parts: The Prosecuticn has named Die Geheime 
Staatspolizei (Gestapo) and Der Sicherheitsdienst des Reichsführer SS 
(SD) as groups or organizations which should be declared criminal. The 
Prosecutior. presented the cases against the Gestapo and SD together, stat- | 
ing that this was necessary because of the close working relationship be- 
tween them. The Tribunal permitted the SD to present its defense sepa- 
rately because of a claim of conflicting interests, but after examining the 
evidence hes decided to consider the zase of the Gestapo and SD together. ' 


= The Gestapo and the SD were first linked together on 26 June 1936 by the 


appointment of Heydrich, who was the Chief of the SD, to the position of 
_ Chief of the Security Police, which was defined to include both the Gestapo 
and the Criminal Police. Prior to that time the 3D had been the intelli- 
gence agenzy, first of the SS, and, after 4 June 1934, of the entire Nazi 
Party. The Gestapo had been composed >f the various political police 
forces of the several German Federal states which had been unified under 
the personal leadership of Himmler, with tae assistance of Göring. Himm- 
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ler had been appointed Chief of the German Police in the Ministry of the 
Interior on 17 June 1936, and in his capacity as Reichsftikrer SS and Chief. 
of the German Police issued his decree of 26 June 1936, which placed both 
the Criminal Police, or Kripo, and the Gestapo in the Security Police, and 
placed both the Security Police and the SD under the command of Heydrich. 
This consolidation under the leadership of Heydrich of the Security Po- 
lice, a State organization, and the SD, a Party organization, was formalized 
by the decree of 27 September 1939, which united the various State and 
Party offices which were under Heydrich as Chief of the Security Police 
and SD into one administrative unit, the Reichs Security Head Office 
(RSHA) which was at the same tire both one of tke principal offices 
(Hauptamter) of the SS under Himmler as Reichsführer SS and an office 
in the Ministry of the Interior under Himmler as Chief of the German Po- 
lice. The internal structure of the ESHA shows the manner in which it 
consolidated the offices of the Security Police with those of the SD. The 
RSHA was divided into seven offices (Amter), two of which (Amt I and 
Amt IT) dealt with administrative matters. The Security Police were rep- 
resented by Amt IV, the head office of the Gestapo, and by Amt V, the head 
office of the Criminal Police. The SD were represented by Amt ITI, the 
. head office for SD activities inside Germany, by Amt VI, the head office for 
SD activities outside of Germany and by Amt VII, the ofice for ideological 
. research. Shortly after the creation of the RSHA, in November 1939, the 
Security Police was ‘‘codrdinated’’ w-th the SS by taking all officials of the 
Gestapo and Criminal Police into the SS at ranks equivalent to their 
positions.- aa 
The creation of the ESHA represerted the formalization, at the top level, 
of the relationship under which the SD served as the intelligence agency for ` 
the Security Police. A similar codzdination existed in the local offices. 
Within Germany and areas which were incorporated within the Reich for 
the purpose of civil administration, local offices of the Gestapo, Criminal 
Police, and SD were fcrmally separate. They were subject to codrdination 
by Inspectors of the Security Police and SD on the staffs of the local Higher 
SS and Police Leaders, however, anc one of the principal functions of the 
local SD units was to serve as the intelligence agency fzr the local Gestapo 
units. In the occupied territories, che formal relationship between local 
units of the Gestapo, Criminal Police, and SD was slightly closer. They 
were organized into local units of the Security Police and SD and were 
under the control of both the RSHA ‘and of the Higher SS and Police 
Leader who was appointed by Himmler to serve on the staff of the occupy- 
ing authority. The offices of the Security Police and SD in occupied terri- 
tory were composed o? departments corresponding to zhe various Amts of 
the RSHA. In occupied territories hich were still considered to be opera- 
tional military areas or where Germen control had not been formally estab- 
lished, the organization of the Sectrity Police and SD was only slightly 
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changed. Members of the Gestapo, Kripo, and SD were joined together 
into military type organizations known as Hinsatz Kommandos and Einsatz- 
gruppen in which the key positions were held by members of the Gestapo, 
Kripo, and SD and in which members of the Order Police, the Waffen SS 
and even the Wehrmacht were used as auxiliaries. These organizations 
were under the over-all control of the RSHA, but in front line areas were 
under the operational control of the appropriate A>my Commander. 

It can thus be seen that from a functional point oZ view both the Gestapo 
and the SD were important and closely related grosps within the organiza- 
tion of the Security Pclice and the SD. The Security Police and SD was 
under a single command, that of Heydrich and later Kaltenbrunner, as 
Chief of the Security Police and SD; it had a single headquarters, the 
ESHA ; it had its own command channels and worked as one organization 
both in Germany, in occupied territories, and in the areas immediately be- 
hind the front lines. During the period with which the Tribunal is pri- 
marily concerned, applicants for positions in the Security Police and SD 
received training in all its components, the Gestapc, Criminal Police, and 
SD. Some confusion has been caused by the fact that part of the organiza- 
tion was technically a formation of the Nazi Party while another part of the 
organization was an office in the Government, but this is of no particular 
significance in view of che law of 1 December 1933, declaring the unity of 
the Nazi Party and the German State. 

The Security Police and SD was a voluntary orzanization. It is true 
that many civil servants and administrative cfficials were transferred into 
the Security Police. The claim that this transfer was compulsory amounts 
to nothing more than the claim that they had to accept the transfer or resign 
their positions, with a possibility of having incurred official disfavor. Dur- 
ing the war a member of the Security Police and SD did not have a free 
choice of assignments within that orgarization and the refusal to accept a 
particular position, especially when serving in occupied territory, might 
have led to serious punishment. The fact remains, however, that all mem- 
bers of the Security Police and SD joined the organization voluntarily 
under no other sanction than the desire to retain ther positions as officials. 

The organization of the Security Police and SD aiso included three spe- 
cial units which must be dealt with separately. The first of these was the 
Frontier Police or Grenzpolizei which came under tre control of the Ges- 
tapo in 1937. Their duties consisted in the control of passage over the 
borders of Germany. They arrested persons who crossed illegally. It is 
also clear from the evidence presented that they received directives from 
the Gestapo to transfer foreign workers whom they apprehended to concen- 
tration camps. They could also request the local offce of the Gestapo for 
permission to commit persons arrested to concentration camps. The Tri- 
bunal is of the opinion that the Frontier Police must be included in the 
charge of criminality against the Gestapo. 
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The border and customs protection zr Zollgrənzschutz became part of the 
Gestapo in the summer of 1944. Th= functions of this organization were 
similar to the Frontier Police in enfcrzing border regulations with particu- 
lar respect to the prevention of smuggling. It does not appear, however, 
that their transfer was complete but that about half of their personnel of 
54,000 remained under the Reich F:nance Administration or the Order 
Police. A few days before the end cf the war the whole organization was 
transferred back to tha Reich Finanze Administration. The transfer of 
the organization to the Gestapo was =) late and it participated so little in - 
the over-all activities cf the organizction that the Tribunal does not feel 
that it should be dealt with in consic2ring the criminality of the Gestapo. 

The third organization was the so-ealled Secret Field Police which was 
originally under the Army but whicx in 1942 was transferred by military 
order to the Security Police. The Secret Field Police was concerned with 
security matters within the Army in occupied territory, and also with the 
prevention of attacks by civilians oz military installations or units, and 
committed War Crimes and Crimes ezainst Humanity on a wide scale. It 
has not been proved, however, that it was a part of the Gestapo and the Tri- 
bunal does not consider it as coming within ihe charge of criminality con- 
tained in the Indictmznt, except suzh members as may have been trans- 
ferred to Amt IV of the RSHA or were members of organizations declared 
criminal by this Judgment. 

Criminal Activity: Originally, on= of the primary functions of the Ges- 
tapo was the prevention of any pcFiical opposition to the Nazi regime, a 
function which it performed with tke assistance of the SD. The principal 
weapon used in performing this function was the concentration camp. The 
Gestapo did not have administrative control over the concentration camps, 
but, acting through the RSHA, was responsible for the detention of politi- 
cal prisoners in those camps. Ges-apo officials were usually responsible 
for the interrogation of political prizoners at the camps. 

The Gestapo and the SD also dzalt with charges of treason and with 
questions relating to the press, the churches and the Jews. As the Nazi 
program of anti-Semitic persecutior increased in intensity the role played 
by these groups became increasingly important. In the early morning of ' 
November 1938, Heydrich sent a te2gram to all offices of the Gestapo and 
SD giving instructions for the orgarization of the pogroms of that date and 
instructing them to arrest as many Jews as the prisons could hold ‘‘espe- 
cially rich ones,” but to be careful that those arrested were healthy and 
not too old. By 11 November 1923, 20,00) Jews had been arrested and 
many were sent to concentration cemps. On 24 January 1939 Heydrich, 
the Chief of the Seccrity Police ard SD, was charged with furthering the 
emigration and evacuation of Jews from Germany, and on 31 July 1941, 
with bringing about a complete solution of the Jewish problem in German- 
dominated Europe. A special seccon of the Gestapo office of the RSHA 
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under Standartenführer. Eichmann was set up with responsibility for Jew- 
ish matters which employed its own agents to investigate the Jewish prob- ’ 
lem in occupied territory. Local offices of tae Gestapo were used first to 
supervise the emigration of Jews and later to deport them to the East both 
from Germany and from the territories occupied during the war. Einsatz- 
gruppen of the Security Police and SD operating behind the lines of the 
Eastern Front engaged in the wholesale massacre of Jews. A special de- 
tachment from Gestapo headquarters in the RSHA was used to arrange 
for the deportation of Jews from Axis satellites to Germany for the ‘‘final 
solution.’ 

Loeal offices of the Security Police and SD played an important role in 

the German administration of occupied territories. The nature of their 
, participation is shown by measures taken in the summer of 1938 in prepara- 
tion for the attack on Czechoslovakia which was then in contemplation. 
Einsatzgruppen of the Gestapo and SD were crganized to follow the Army 
into Czechoslovakia to provide for the security of pclitical life in the occu- 
pied territories. Plans were made for the infiltration of SD men into the 
area in advance, and for the building up of a system of files to indicate what 
inhabitants should be placed under surveillance, deprived of passports, or 
liquidated. These plans were considerably altered due to the cancellation 
of the attack on Czechoslovakia, but in the military operations which actu- 
ally occurred, particularly in the war against U.S.S.R., Einsatzgruppen of 
the Security Police and SD went into operation, and combined brutal 
measures for the pacification of the civilian population with the wholesale 
slaughter of Jews. Heydrich gave orders to fabricate incidents on the 
Polish-German frontier in 1939 which would give Hitler sufficient provoca- 
tion to attack Poland. Both Gestapo and SD personnel were involved in 
these operations. 
_ The local units of the Security Police end SD continued their work in the 
oczupied territories after they had ceased to be an area of operations. The 
Security Police and SD engaged in widespread arrests of the civilian popu- 
lation of these occupied countries, imprisoned many of them under inhu- 
mane conditions, subjected them to brutal third degree methods, and sent 
many of them to concentration camps. Local units of the Security Police 
‘and SD were also involved in the shooting of hostages, the imprisonment of 
relatives, the execution of persons charged as terrorists and saboteurs with- 
out a trial, and the enforcement of the ‘‘Nacht und Nebel’’ decrees under 
which persons charged with a type of offense believed to endanger the se- 
curity of the occupying forces were either executed within a week or se- 
eretly removed to Germany without being permitted to communicate with 
their family and friends. 

Offices of the Security Police and SD were inv: olved in the sant eet 
of the Slave Labor Program. In some occupied territories they helped local 
labor authorities to meet the quotas imposed by Sauekel. Gestapo offices 
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inside of Germany were given surveillence over slave laborers and responsi- 
bility for apprehending those who were absent from their place of work. 
The Gestapo also had zharge of the so-called work training camps. Al- 
though both German and foreign workers could be committed to these 
camps, they played a significant role in forcing foreign laborers to work for 
the German war effort. In the latter stages of the war as the SS embarked 
on a slave labor program of its own, te Gestapo was used to arrest workers 
for the purpose of insuring an adequete supply in the concentration camps. 

The local offices of the Security Potice and SD were also involved in the 
commission of War Crimes involvizg the mistreatment and murder of 
prisoners of war. ` Soviet prisoners of war in prisoner-of-war camps in Ger- 
many were screened by Hinsatz Kom-aandos acting under the directions of 
the local Gestapo offices. Commissar:, Jews, members of the intelligentsia, 
“fanatical Communists’’ and even these who were considered incurably sick 
were classified as ‘‘intclerable,’’? and exterminated. The local offices of the 
Security Police and SD were involved in the enforcement of the ‘‘Bullet’’ 
decree, put into effect on 4 March 1344, under which certain categories of 
prisoners of war, who were recaptured, were not treated as prisoners of war 
but taken to Mauthausen in secret and shot. Members of the Security Po- 
lice and SD were charzed with the ecforcement of the decree for the shoot- 
ing of parachutists and commandos. 


Conclusion 


The Gestapo and SD were used fo purposes which were criminal under 
the Charter involving the persecution and extermination of the Jews, bru- 
talities, and killings in concentration camps, excesses in the administration 
of occupied territories, the administration of the salve labor program, and 
the mistreatment and murder of prizoners of war. The Defendant:Kalten- 
brunner, who was a member of this crganization, was among those who used 
it for these purposes. In dealing ith the Gestapo the Tribunal includes 
all executive and administrative offieials of Amt IV of the RSHA or con- 
cerned with Gestapo administration m other departments of the RSHA and 
all local Gestapo officials serving bath inside and outside of Germany, in- 
cluding the members 2f the Frontier Police, but not including the members 
of the Border and Customs Protecion or the Secret Field Police, except 
such members as have been speciied above. At ths suggestion of the 
Prosecution the Tribunal does not include persons employed by the Ges- 
tapo for purely clerical, stenographic, janitorial, or similar unofficial rou- 

‘tine tasks. In dealing with the SD the Tribunal insludes Ämter III, VI, 
and VII of the RSHA and all othez members of the SD, including all local 
representatives and agents, honorary or otherwise, whether they were tech- 
nically members of the SS or not, but not including honorary informers 
who were not members of the SS, and members of the Abwehr who were 
transferred to the SD. 
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The Tribunal declar-s to be criminal within the meaning of the Charter 
the group composed of those members of the Gestaso and SD holding the 
Positions enumerated im the preceding paragraph who became or remained 
members of the organ:zation with kncwledge that it was being used for 
tie commission of acts Ceclared criminal by Article 4 of the Charter, or who 
were personally implicated as members of the organization in the commis- 
sion of such crimes. ‘The basis for this findirg is the participation of the 
organization in War Crimes and Crimes against Humanity connected with 
the war; this group declared criminal cannoz include, therefore, persons 
who had ceased to hole the positions enumerated in the prepaiig para- 
graph prior to 1 September 1939. 


SS 


Structure and Comporent Parts: The Prosecution ras named Die Schutz- 
staffeln der Naticnalsosialistischen Deutscher. Arbeiterpartei (commonly 
known as the SS) as an organization which should be declared criminal. 
The portion of the Indicment dealing with the SS aiso includes Der Sicher- 
heitsdienst des Reichsfiiarer-SS (commonly knewn asthe SD). This latter 
organization, which was originally an intelligence branch of the SS, later 
became an important pzrt of the organization of Security Police and SD 
and is dealt with in the Tribunal’s Judgment on the Gestapo. 

The SS was originally established by Hitler in 1£25 as an elite section 
of the SA for political purposes under the pretext of protecting speakers at 
public meetings of the Nazi Party. After the Nazis had obtained power the 
SS was used to maintain order and control audiences at mass demonstra- 
tions and was given the additional duty of ‘‘internal security’’ by a decree 
of the Führer. The SS played an important role at the’time of the Röhm 
purge of 30 June 1934, and, as a reward for its servic2s, was made an inde- 
pendent unit of the Nazi Party shortly thereafter. 

In 1929 when Himmler was first appointed as Reicks Führer the SS con- 
sisted of 280 men who vere regarded as especially trustworthy. In 1933 
it was composed of 52,00) men drawn from all walks of life. The original 
formation of the SS was the Allgemeine SS, which by 1939 had grown to a 
corps of 240,000 men, orzanized on military lines into divisions and regi- 
ments. During the war ts strength declined to well under 40,000. 

The SS originally con-ained two other formations, the SS Verfiigungs- 
truppe, a force consisting of SS members who volunteered for four years’ 
armed service in leu of compulsory service with the Army, and the SS 
Totenkopf Verbände, special troops employed to guard concentration 
camps, which came under the control ož the SS in 1934. The SS Ver- 
fiigungstruppe was organized as an armed unit to be employed with the 
Army in the event of mob:lization. In the summer of 1939, the Verftigungs- 
truppe was equipped as a motorized division to form the nucleus of the 
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forces which came to be known in 194) as the Waffen SS. In that year the 
Waffen SS comprised 100,000 men, 53,000 ccming from the Verftigungs- 
truppe and the rest from the Allgeme:ne SS and the Totenkopf Verbände. 
At the end of the war it is estimated tc have consisted of about 580,000 men 
and 40 divisions. The Waffen SS was under the tactical command of the 
Army, but was equipped and supplied through the administrative branches 
of the SS and under SS disciplinary control. 

- Thé SS Central Organization had 12 main offices. The most important 
of these were the RSHA, which has a_ready been discussed, the WVHA or 
Economie Administration Main Offce which administered concentration 
camps along with its other duties, a Race and Settlement Office together | 
with auxiliary offices for repatriation of racial Germans (Volksdeutschemit- 
telstelle). The SS Central Organizetion also had a legal office and the SS 
possessed its own lega_ system; and its personnel were under the jurisdic- 
tion of special courts. Also attached to the SS main offices was a research 
foundation known as the Experimenis Ahnenerbe. The scientists attached 
to this organization are stated to have been mainly honorary members of 
the SS. During the war an institute for military scientific research became 
attached to the Ahnenerbe which conducted extensive experiments involv- 
ing the use of living human beings. An employee of this institute was a 
certain Dr. Rascher, who conducted zhese experiments with the full Knowl- 
edge of the Ahnenerbe, which were subsidized and under the patronage of 
the Reichsführer SS who was a trustee of the foundation. 

Beginning in 1938 there was a gradual but thorough amalgamation of the 
police and SS. In 1336 Himmler, zhe Reichsführer SS, became Chief of 
the German Police with authority over the regular uniformed police as well 
as the Security Police. Himmler eszablished a system under which Higher 
SS and Police Leaders, appointed fcr each Wehrkreis, served as his personal 
representatives in coérdinating the activities of the Order Police, Security 
Police and SD and Allgemeine SS within their jurisdictions. In 1939 the 
SS and police systems were codrdinated by taking into the SS all officials of 
the Security and Order Police, at SS ranks equivalent to their rank in the 
police. f 

Until 1940 the S& was an entirely voluntary organization. After the 
formation of the Waen SS in 194C there was a gradually increasing num- 
ber of conscripts into the Waffen SS. It appears that about a third of the 
total number of pecple joining ths Waffen SS were conscripts, that the 
proportion of conscripts was higher at the end of the war than at the begin- 
ning, but that there continued to te a high proportion of volunteers until 
the end of the war. i 

Criminal Activities: SS units were active participants in the steps leading 
up to aggressive waz. The Verfügungstruppe was used in the occupation 
of the Sudetenland, of Bohemia and Moravia, and of Memel. The Henlein 
Free Corps was under the jurisdiction of the Reichsführer SS for opera- 
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tions in the Sudetenland in 1938, and the Volksdeutschemittelstelle financed 
fifth-column activities there. - 

_ The SS was even a more general participant in the commission of War 
Crimes and Crimes against Humanity. Thrcugh its control over the or~ 
ganization of the Police, particularly the Security Police and SD, the SS 
was involved in all the crimes which have been outlined in the section of this - 
Judgment dealing with the Gestapo and SD. Other branches of the SS. 
were equally involved in these criminal programs. There is evidence that 
the shooting of unarmed prisoners of war was the general practice in some 
Waffen SS divisions. On 1 October 1944 the custody of prisoners of war 
and interned persons was transferred to Himmler, who in turn transferred 
prisoner-of-war affairs to SS Obergruppenfiihrer Berger and to SS Ober- 
gruppenführer Pohl. The Race and Settlement Office of the SS ‘together 
with the Volksdeutschemittelstelle were active in carrying out schemes for 
Germanization of occupied territories according to the racial principles of 
the Nazi Party and were involved in the deportation of Jews and other for- 
eign nationals. Units of the Waffen’ SS and Einsatzgruppen operating 
directly under the SS main office were used to carry out these plans. These 
units were also involved in the widespread murder end ill-treatment of the 
‘civilian population cf occupied territories. Under the guise of combatting 
partisan units, units of the SS exterminated Jews and people deemed politi- 
cally undesirable by the SS, and their reports record the execution of enor- 
mous numbers of persons. Waffen SS divisions were responsible for many . 
massacres and atrocities in occupied territories such as the massacres.at Ora- 
dour and Lidice. 

From 1934 onwards the SS was responsible fo? the guarding and adminis- 
tration of concentration camps. The evidence lzaves no doubt that the con- 
sistently bruta: treatment of the inmates of concentration camps was car- 
ried out as a result of the general policy of the SS, which was that the 
inmates were racial inferiors to be treated only with contempt. There is 
evidence that where manpower considerations permitted, Himmler wanted , 
to rotate guard battalions so that all members of the SS would be instructed 
as to the proper attitude to take to inferior reces. After 1942 when the 
concentration camps were placed under the control of the WVHA they were 
used as a source of slave labor. An agreement made with the Ministry of 
‘Justice on 18 September 1942 provided that anti-social elements who had 
finished prison sentences were to be delivered to the SS to be worked to 
death. Steps were continually taken, involving the use of the Security 
Police and SD and even the Waffen SS, to insure that the SS had an ade- 
quate supply of concentration camp labor for its projects. In connection 
with the administration of the concentration caraps, the SS embarked on a 
series of experiments on human beings which were performed on prisoners 
of war or concentration camp inmates. These experiments included freez- 
ing to death, and killing by poison bullets. The SS was ableto obtain an 
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allocation of Government funds for this kind of research on the grounds 
that they had access to human materiei not available to other agencies. 

The SS played a particularly significant rôle in the persecution of the 
Jews. The SS was directly involved in the demonstrations of 10 November 
1988. The evacuation of the Jews from occupied territories was carried 
out under the directions of the SS w-th the assistance of SS Police units. 
The extermination of the Jews was carried out under tke direction of the 
SS Central Organizations. It was actually put into effect by SS forma- 
tions. The Einsatzgruppen engaged in wholesale massacres of the Jews. 
SS Police units were also involved. or example, the massacre of Jews in 
the Warsaw ghetto was carried out under the directions of SS Brigade- 
führer and Major General of the Police Stroop. A special group from the 
SS Central Organization arranged fœ the deportation of Jews from vari- 
ous Axis satellites and their extermication was carried out in the concen- 
tration camps run by the WVHA. 

It is impossible to single out any zne portion of the SS which was not 
involved in these criminal activities The Allgemeine SS was an active 
participant in the persecution of the Jews and was used as a source of 
concentration camp guards. Units >f the Waffen SS were directly in- 
volved in the killing of prisoners of war and the atrocities in occupied 
countries. It supplied personnel for the Einsatzgruppen, and had com- 
mand over the concentration camp guards after its absorption of the Toten- 
kopf SS, which originally controlled the system. Various SS Police units 
were also widely used in the atrocities in occupied countries and the ex- 
termination of the Jews there. The SS Central Organization supervised 
the activities of these various formations and was responsible for such spe- 

cial projects as the human experiments and ‘‘final solution’’ of the Jewish 
question. 

The Tribunal finds that knowledge of these criminal activities was suffi- 
ciently general to justify declaring that the SS was a criminal organiza- 
tion to the extent hereinafter deser-bed. It does appear that an attempt 
was made to keep secret some phases of its activities, but its criminal pro- 
grams were so widespread, and invo-ved slaughter on such a gigantic scale, - 
that its criminal activities must have been widely known. It must be rec- 
ognized, moreover, that the criminal activities of the SS followed quite log- 
ically from the principles on whic- it was organized. Every effort had 

' been made to make the SS a highly disciplined organization composed of 
the elite of National Socialism. Hi{nmler had stated that there were peo- 
ple in Germany ‘‘who become sick when they see these black coats” and 
that he did not expect that ‘‘they should be loved by too many.” Himmler 
also indicated his view that the SS was concerned with perpetuating the 
elite racial stock with the object of making Europe a Germanic continent 
and the SS was instructed that it was designed to assist the Nazi Gov- 
ernment in the ultimate domination of Hurope and the elimination of all 
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inferior races. This mystice and fanatical belief in the superiority of the 
Nordic German developed into the studied -contempt and even hatred of 
other races which led to criminal activities of the type outlined above being 
considered as a matter of course if not a matter of pride. The actions of 
a soldier in the Waffen SS who in September 1939, acting entirely on, his 
own initiative, killed 50 Jewish laborers whom he hed been guarding, were 
described by the statement that as an SS mar, he was ‘‘particularly sensi- 
tive to the sight of Jews,’’ and had acted ‘‘quite thoughtlessly in a youth- 
ful spirit of adventure’’ and a sentence of three-years imprisonment im- 
posed on him was cropped under an amnesty. Hess wrote with truth that 
the Waffen SS were more suitable for the specific tasks to be solved in 
occupied territory owing to their extensive training in questions of race 
and nationality. Himmler, in a series of speeches made in 1943, indicated 
his pride in the ability of the SS to carry out these criminal acts. He 
encouraged his men to be ‘‘tough and ruthless,’* he spoke of shooting 
“‘thousands of leading Poles,” and thanked them for their coöperation and 
lack of squeamishness at the sight of hundrecs and thousands of corpses 
of their victims. He extolled ruthlessness ir. exterminating the Jewish 
race and later deseribed this process as ‘‘delousing.’’ These speeches 
show that the general attitude prevailing in the SS was consistent with 
‘these criminal acts. 

Conclusion: The SS was utilized for purposes which were criminal under 
the Charter involving the persecution and extermination of the Jews, 
brutalities and killings in concentration camps, excesses in the administra- 
tion of oceupied territories, the administration of the slave labor program 
and the mistreatment and murder of prisoners of war. The Defendant 
Keltenbrunner was a member of the SS implicated in these activities. In 
dealing with the SS Tribunal includes all persons who had been officially 
accepted as members of the SS including the members of the Allgemeine 
SS, members of the Waifen SS, members of the SS Totenkopf Verbände, 
and the members of any of the different police forces who were members 
of the SS. The Tribunal does not include the so-called SS riding units. 
Der Sicherheitsdiensé des Reichsführer SS (commonly known as the SD) 
is dealt with in the Tribunal’s Judgment on the Gestapo and SD. 

The Tribunal declares to be criminal within zhe meaning of the Charter 
the group composed of those persons who had been officially accepted as 
members of the SS as enumerated in the preceding paragraph who became 
or remained members of the organization with knowledge that it was being 
used for the commission of acts declared criminal by Article 6 of the 
Charter, or who were personally implicated as members of the organiza- 
tion in the commissicn of such crimes, excluding, how2ver, those who were 
drafted into membership by the State in such a way as to give them no 
choice in the matter, and who had committed no suca crimes. The basis — 
of this finding is the participation of the organization in War Crimes and 
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Crimes against Humarity connected with the war; this group declared 
criminal cannot includa, therefore, persons who had ceased to belong to 
the organizations enumerated in the preceding paragraph prior to 1 Sep- 
tember 1939. 


The SA 


- Structure and Comzonent Parts: The Prosecution has named Die Stur- 
mabteilungen der Nationalsozialistischen Deutschen Arbeiterpartei (com- 
monly known as the 3A) as an organization which should be declared 
criminal. The SA was founded in 1221 for political purposes. It was or- 
ganized on military lines. Its memb2rs wore their own uniforms and had 
their own discipline and regulations. After the Nazis had obtained power 
the SA greatly increased in membership due to the inecrporation within it 
of certain veterans organizations. In April 1933 the Stahlhelm, an or- 
ganization of 144 million members, was transferred into the SA, with the 
exception of its members over 45 years of age and some others, pursuant 
to an agreement between their leader Seldte and Hitler. Another veterans 
organization, the so-called Kyffhauserbund, was transferred in the same 
manner, together with a number of rural riding organizations. j 

Until 1933, there is no question bat that membership in the SA was vol- 
untary. After 1933 civil servants were under certain political and eco- 
nomic pressure to join the SA. Members of the Stahlhelm, the Kyffhauser- 
bund, and the rural riding associations were transferred into the S.A without 
their knowledge, but the Tribunal i= not satisfied that the members in gen- 
eral endeavored to protest against this transfer or that there was any evi- 
dence, except in isolated cases, of ths consequences of refusal. The Tribunal 
therefore finds that membership in the SA was generally voluntary. 

By the end of 1988 the SA was composed of 4% million men. As a result 
of changes made after 1934, in 198€ the SA numbered 114 million men. 

Activities: In the early days of tae Nazi movemen: the storm troopers of 
the SA acted as the “strong arm of the Party.’ They took part in the beer 
hall feuds and were used for strees fighting in battles against political op- 
ponents. The SA was also used to disseminate Nazi ideology and propa- 
ganda and placed particular emphssis on anti-Semitic propaganda, the doc- 
trine of ‘‘Lebensraim,’’ the revision of the Versailles Treaty, and the 
return of Germany’s. colonies. 

After the Nazi acvent to power. and particularly after the elections of 
5 March 1933, the SA played an important rôle in establishing a Nazi reign 
of terror over Germany. The S4 was involved in outbreaks of violence 

against the Jews and was used tc arrest political opponents and to guard 
` eoncentration camps, where they subjected their prisoners to brutal mis- 
treatment. 

On 30 June and 1 and 2 July 12334 a purge of SA leaders occurred. The 
pretext which was given for this purge, which involved the killing of Réhm, 
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the Chief of Staff of the SA, and many other SA leaders, was the existence. ~ 
of a plot against Hitler. This purge resulted in a great reduction in the 
influence and power of the SA. After 1934, it rapidly declined in political 
significance. 

After 1934 the SA engaged in certain forms of military or para-military 
training. The SA continued to engage in the dissemination of Nazi propa- 
ganda. Isolated waits of the SA were even involved in the steps leading 
up to aggressive war and in the commission of War Crimes and Crimes 
‘against Humanity. SA units were among the first in the occupation of 
Austria in March 1938. The SA supplied many cf the men and a large 
part of the equipment which composed the Sudeten Free Corps of Henlein, 
although it appears that the corps was under the jurisdiction of SS during 
its operation in Czechoslovakia. 

After the occupation of Poland, the SA group Sudeten was used for trans- 
porting prisoners of war. Units of the SA were employed in the guarding 
of prisoners in Danzig, Posen, Silesia, and the Baltic States. 

Some SA units were used to blow up synagogues in the Jewish pogrom 
of 10 and 11 November 1938. Groups of the SA were concerned in the ill- 
treatment of Jews in the ghettos of Vilna and Kaunas. 


Conclusion 


Until the purge beginning on 30 June 1934, the SA was a group com- 
posed in large part of ruffians and bullies who participated in the Nazi 
outrages of that period. It has not been shown, however, that these atroci- 
ties were part of a specific plan to wage aggressive war, and the Tribunal 
therefore cannot hold that these activities were criminal under the Charter. 
After the purge, the SA was reduced to the status oz a group of unimpor- 
tant Nazi hangers-on. Although in specific instances some units of the 
SA were used for the commission of War Crimes and Crimes against Hu- 
manity, it cannot be said that its members generally participated in or even 
knew of the criminal acts. For these reasons the Tribunal does not de- 
clare the SA to be a criminal organization within the meaning of Article 
9 of the Charter. 


The Reich Cabinet 


The Prosecution has named as a criminal organization the Reich Cabinet 
(Die Reichsregierung) consisting of members of the ordinary cabinet after 
30 January 1988, members of the Council of Ministers for the Defense of 
the Reich and members of thé Secret Cabinet Council. The Tribunal is 
of opinion that no declaration of criminality shculd be made with respect 
to the Reich Cabinet for two reasons: (1) because it is not shown that 
after 1937 it ever really acted as a group or organization; (2) because the 
group of persons here charged is so smali that members could be conveni- 
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ently tried in proper cases without resort to a declaration that the Cabinet 
of which they were members was criminal. 

As to the first reason for our decisien, it is to be observed that from the © 
time that it can be said that a conspicacy to make aggrassive war existed 
the Reich Cabinet did not constitute a governing body, but was merely an 
aggregation of administrative officers subject to the absolute control of 
Hitler. Not a single meeting of the Reich Cabinet was held after 1937, 
but laws were promulgated in the name of one or more of the cabinet mem- 
bers. The Secret Cabinet Council never met at all. A number of the 
cabinet members were undoubtedly involved in the conspiracy to make 
aggressive war; but they were involved as individuals and there is no evi- 
dence that the Cabinet as a group or organization tock any part in these 
crimes. It will be remembered that when Hitler disclosed his aims of 
criminal aggression at the Hossbach Conference, the disclosure was not 

‘made before the Cabinet and that th2 Cabinet was not consulted with re- 
gard to it, but, on the contrary, that it was made secretly to a small group 
upon whom Hitler would necessarily rely in carrying on the war. Like- 
wise no cabinet order authorized the Invasion of Poland. On the contrary, 
the Defendant Schacht testifies that he sought to stop the invasion by a 
plea to the Commander-in-Chief of zhe Army that Hitler’s order was in 
violation of the Constitution because not authorized by the Cabinet. 

It does appear, however, that various laws authorizing acts which were 
criminal under the Charter were circulated among the members of the 
Reich Cabinet and issued under its authority signed by the members whose 
departments were concerned. This does not, however, prove that the 
Reich Cabinet, after 19387, ever really acted as an organization. 

As to the second reason, it is clear that those members of the Reich Cabi- 
net who have been guilty of crimes should be brought to trial; and a num- 
ber of them are now on trial before the Tribunal. It is estimated that 

. there are 48 members of the group, that eight of these are dead and 17 are 
now on trial, leaving only 23 at the most, as to whom the declaration could 
have any importance. Any others who are guilty should also be brought 
to trial; but nothing would be accomplished to expedite or facilitate their 
trials by declaring the Reich Cabinet to be a criminal organization. Where 
an organization with a large membership is used for such purposes, a dec- 
laration obviates the necessity of inquiring as to its criminal character in 
the later trial of members who are accused of participating through mem- 
bership in ‘its criminal purposes and thus saves much time and trouble. 
There is no such advantage in the case of a small group like the Reich 
Cabinet. 


General Staf and High Command 


The Prosecution has also asked that the General Staff and High Com- 
mand of the German Armed Forces be declared a criminal organization. 
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The Tribunal believes that no declaration of crim-nality should be made 
_ with respect to tke General Staff and High Command. The number of 
persons charged, while larger than that of the Reich Cabinet, is still so 
small that individual trials of these officers would accomplish the purpose 
here sought better than a declaration such as requested. But a more com- 
pelling reason is that in the opinion of the Tribunal the General Staff and 
High Command is neither an ‘‘organization’’ nor a ‘‘group’’ within the 
meaning of those terms as used in Article 9 cf the Charter. 

Some comment on the nature of this alleged group is requisite. Ac- 
cording to the Indictment and evidence befor2 the Tribunal, it consists of 
approximately 130 officers, living and dead, who at any time during the 
period from February 1938, when Hitler reorganized the Armed Forces, 
and May 1945, when Germany surrendered, held cartain positions in the 
military hierarchy. These men were high-ranking officers in the three 
armed services: OKH—Army, OKM—Navy, and OKL—Air Force.. 
Above them was tke over-all Armed Forces authorixy, OK W—High Com- 
mand of the German Armed Forces with Hitler as the Supreme Com- 
mander. The officers in OKW, including Defendant Keitel as Chief of the 
High Command, were in a sense Hitler’s personal staff. In the larger 
sense they codrdinated and directed the three services, with particular em- 
phasis on the functions of planning and operations. 

The individual officers in this alleged group were, at one time or another, 
in one of four categories: (1) Commanders-in-Chief of one of the three 
services; (2) Chief of Staff of one of the three services; (8) ‘‘Oberbe- 
fehlshabers,’’ the field Commanders-in-Chief of one of the three services, 
which of course comprised by far the largest number of these persons; or 
(4) an OKW officer, of which there were three, Defendants Keitel and Jodl, 
and the latter’s Deputy Chief, Warlimont. This is the meaning of the In- 
dictment in its use of the term ‘‘General Staff and High Command.’’ 

The Prosecution has here drawn the line. The-Proseeution does not 
indict the next level of the military hierarchy consisting of commanders of 
army corps, and equivalent ranks in the Navy and Air Force, nor the 
level below, the division commanders or their equivalent in the other 
branches. And the staff officers of the four staff commands of OKW, 
OKH, OKM, and OKL are not included, nor are the trained specialists who 
were customarily ca-led General Staff officers. 

in effect, then, those indicted as members are military leaders of the 
Reich of the highest rank. No serious effort was made to assert that they 
composed an ‘‘organization’’ in the sense of Article 9, The assertion is 
rather that they were a ‘‘group,’’ which is a wider and more embracing 
term than ‘‘organization.’’ 

The Tribunal does not so find. According to the evidence, their plan- 
ning at staff level, the constant conferences between staff officers and field 
commanders, their operational technique in the field and at headquarters 
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was much the same as that of the armis, navies, and air forces of all other 
countries. The over-all effort of OKW at codrdination and direction could 
be matched by a similar, though not identical form of organization in other 
military forces, such as the Anglo-American Combined Chiefs of Staff. 

To derive from this pattern of their activities the existence of an asso- 
ciation or group does noi, in the opinon of the Tribunal, logically follow. 
On such a theory the top commanders af every other nation are just such an 
association rather than what they actaally are, an aggregation of military 
men, a number of individuals who happen at a given period of time to hold 
the high-ranking military positions. 

Much of the evidence and the argtment has centered around the ques- 
tion of whether membership in these organizations wes or was not volun- 
tary; in this case, it seems to the Tribunal to be quite beside the point. 
For this alleged criminal organization has one characteristic, a controlling 
one, which sharply diszinguishes it from the other five indicted. When an 
individual became a member of the £S for instance, he did so, voluntarily 
or otherwise, but certainly with the knowledge that he was joining some- 
thing. In the case of the General Sza and High Command, however, he 
could not know he wes joining a group or organization for such organi- 
zation did not exist except in the eharge of the Indictment. He knew 
only that he had achieved a certain high rank in one of the three services, 
and could not be conscious of the fazt that he was becoming a member of 
anything so tangible as a ‘‘group,’’ as that word is commonly used. His 
relations with his brozher officers in his own branch of the service and his 
association with those of the other two branches were, in general, like those 
of other services all over the world. 

The Tribunal therefore does not declare the General Staff and High 
Command to be a criminal organization. 

Although the Tribunal is of the opinion that the term ‘‘group’’ in Article 
- 9 must mean something more than tris collection of military officers, it has 
heard much evidence as to the participation of the officers in planning and 
waging aggressive war, and in committing War Crimes and Crimes against 
Humanity. This evidence is, as to many of them, clear and convincing. 

They have been responsible in large measure for the miseries and suffer- 
ing that have fallen on millions of men, women, and children. They have 
been a disgrace to the honorable profession of arms. Without their mili- 
tary guidance the aggressive ambiticns of Hitler and his fellow Nazis would 
have been academic and sterile. Although they were not a group falling 
within the words of the Charter, they were certainly a ruthless military 
easte. The contemporary German. militarism flourished briefly with its 
recent ally, National Socialism, ag well as or better than it had in the 
generations of the past. 

Many of these men have made a mockery of the soldier’s oath of obedi- 
ence to military orders. When it suits their defense they say they had to 
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obey; when confronted with Hitler’s brutal crimes, which are shown to 
"have been within their general knowledge, they say they disobeyed. The 
truth is they actively participated in all these crimes, or sat silent and 
acquiescent, witnessing the commission of crimes on a scale larger and 
more shocking than the world has ever had the misfortune to know. This 
must be said. i 

Where the facts warrant it, these men should be brought to trial -so that 
those among them who are guilty of these crimes should not escape punish- 

. ment. 

Article 26 of the Cherter provides that the Judgment of the Tribunal as 
to the guilt or innocence of any Defendant shall give the reasons on which 
it is based. 

The Tribunal will ncw state those reasons in declaring its Judgment on 
such guilt or innocence. 


GÖRING 


Göring is indicted on all four Counts. The evidence shows that after 
Hitler he was the most prominent man in the Nazi regime. He was 
Commander-in-Chief of the Luftwaffe, Plenipotentiary for the Four Year 
Plan, and had tremendous influence with Hitler, at least until 1948, when 
their relationship deteriorated, ending in his arrest in 1945. He testified 
that Hitler kept him informed of all important military and political 
problems. 


Crimes against Peace 


From the moment he joined the Party in 1922 and took command of the 
street-fighting organization, the SA, Goring was the adviser, the active 
agent of Hitler, and one of the prime leaders of the Nazi movement. As 
Hitler’s political deputy he was largely instrumental in bringing the Na- 
tional Socialists to power in 1933, and was charged with consolidating this 
power and expanding German armed might. He developed the Gestapo, 
and created the first concentration camps, relinquishing them to Himmler in 
1934, conducted the Röhm purge in tkat year, and engineered the sordid 
proceedings which resulted in the removal of Von Blomberg and Von 
Fritsch from the Army. In 1936 he became Plenipotentiary for the Four 
Year Plan, and in theory and in practice was tae economie dictator of the 
Reich. Shortly after the Pact of Munich, he announced that he would 
embark on a five-fold expansion of the Luftwaffe, and speed rearmament 
with emphasis on offensive weapons. 

Goring was one of the five important leaders present at the Hossbach 
Conference of 5 November 1987, and he attended the other important con- 
ferences already discussed in this Judgment. In the Austrian Anschluss 
he was indeed the central figure, the ringleader. He said in Court: “I 
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must take 100 per cent responsibility. .. I even overruled objections by 
the Führer and brougkt everything to its final development.’ In the 
seizure of the Sudetenland, he played his rôle as Luftweffe chief by plan- 
ning an air offensive wkich proved unnecessary, and his rôle as politician 
by lulling the Czechs with false promises of friendship. The night before 
the invasion of Czechoslovakia and the absorption of Bohzmia and Moravia, 
at a conference with Hitler and President Hacha he threatened to bomb 
Prague if Hacha did not submit. This threat he admitted in his testimony. 

Göring attended the Reich Chancellery meeting of 23 May 1939 when 
Hitler told his military leaders ‘‘there is, therefore, no question of sparing 
Poland,” and was present at the Obersalzberg briefing cf 22 August 1989. 
And the evidence shows that he was active in the diplomatie maneuvers 
which followed. With Hitler’s connivance, he used the Swedish business- 
man, Dahlerus, as a go-between to the British, as descrited by Dahlerus to 
this Tribunal, to try to prevent n Eritish Government from peeping its 
guarantee to the Poles. 

He commanded the Luftwaffe in the attack on Poland and reali 
the aggressive wars which followed. 

Even if he opposed Hitler’s plans against Norway and the Soviet Union, 
as he alleged, it is clear that he did so only for strategic reasons; once 
Hitler had decided the issue, he follow2d him without hesitation. He made 
it clear in his testimony that these differences were nsver ideological or 
legal. He was ‘‘in a rage’’ about the -nvasion of Norway, but only because 
he had not received suficient warning to prepare the Luftwaffe offensive. 
He admitted he approved of the attack: ‘‘My attitude was perfectly posi- 
tive.” He was active in preparing and executing th2 Yugoslavian and 
Greek campaigns, and testified that ‘‘Plan Marita,” the attack on Greece, 
had been prepared long beforehand. The Soviet Union he regarded as the 
“most threatening merace to Germany,” but said there was no immediate 
military necessity for the attack. Indeed, his only objection to the war of 
aggression against the U.S.S.R. was its timing; he wished for strategic 
reasons to delay until Britain was conquered. He test-fied: ‘‘My point of 
view was decided by pclitical and military reasons only.” 

After his own admissions to this Tribunal, from the positions which he 
held, the conferences he attended, and the public words he uttered, there 
can remain no doubt that Goring was the moving force for aggressive. war, 
second only to Hitler. He was the planner and prime mover in the military . 
and diplomatie preparation for war which Germany pursued. 


War Crimes and Crimes against Humanity 


The record is filled with Géring’s admissions of his e»mplicity in the use 
_ of slave labor. 
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‘We did use this labor for security reasons so that they would not be 
active in their own country and would not work against us. On the 
other hand, they served to help in the economie war.’’ 


And again: 


Workers were forced to come to the Reich. That is something I 
have not denied.’ 


The man who spoke these words was Plenipotentiary for the Four Year 
Plan charged with the recruitment and allocation of manpower. As Luft- 
waffe Commander-in-Chief he demanded from Himmler more slave laborers 
for his underground aircraft factories: ‘‘That I requested inmates of con- 
centration camps for the armament of the Luftwaffe is correct and it is to 
be taken as a matter of course.’’ 

As Plenipotentiary, Göring signed a directive concerning the treatment 
of Polish workers in Germany and implemented it by regulation of the SD, 
including ‘‘special treatment.’’ He issued directives to use Soviet and 
French prisoners of war in the armament industry; he spoke of seizing 
Poles and Dutch and making them prisoners cf war if necessary, and using 
them for work. He agrees Russian prisoners of war were used to man anti- 
aircraft batteries. i 

As Plenipotentiary, Göring was the active authority in the spoliation of 
conquered territory. He made plans for the spoliation of Soviet territory 
long before the war on the Soviet Union. Two months prior to the invasion 
of the Soviet Union, Hitler gave Goring the over-all direction for the eco- 
nomic administration in the territory. Goring set up an economic staff for - 
this function. As Reichsmarshal of the Greater German Reich, ‘‘the orders 
of the Reich Marshal cover all economic fields, including nutrition and agri- 
culture.” His so-called ‘‘Green’’ folder, printed by the Wehrmacht, set 
up an ‘‘Economic Executive Staff, East.’ This directive contemplated 
plundering and abandonment of all industry in the food deficit regions 
and, from the food surplus regions, a diversion of food to German needs. 
Goring claims its purposes have been misunderstood but admits ‘‘that as a 
matter of course and a matter of duty we would have used Russia for our 
purposes,” when ecnquered. 

And he participated in the conference of 16 July 1941 when Hitler said 
the National Socialists had no intention of ever leaving the occupied coun- 
tries, and that ‘‘all necessary measures—shooting, desettling, ete., should 
be taken. 

Goring persecuted the Jews, particularly after the November 1938 riots, 
and not only in Germany where he raised the billion-mark fine as stated 
elsewhere, but in the conquered territories as well. His own utterances 
then and his testimony now shows this interest was primarily economic— 
how to get their property and how to force them out of the economie life of 
Europe. As these countries fell before the German Army, he extended the 
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' Rèich’s anti-Jewish laws to them; the Feichsgesetzblatt for 1939, 1940, and. 

1941 contains several anti-Jewish decrees signed by Göring. Although 
their extermination was in Himmler’s hands, Göring was far from dis- 
‘interested or inactive, despite his protestations in the witness box. By 
decree of 31 July 1941 he directed Himmler and Heydrich to ‘‘bring about 
a complete solution of the Jewish question in the German sphere of influ- 
ence in Europe.’’ 

There is nothing to be said in mitigation. For Göring was often, indeed 
almost always, the moving force, second only to his leader. He was the 
leading war aggressor, both as politicel and as military leader; he was the 
director of the slave lator program and the creator of the oppressive pro- 
gram against the Jews and other races, at home and ahroad. All of these 
crimes he has frankly almitted. On some specific cases there may be con- 
flict of testimony but in terms of the broad outline, his own admissions are 
more than sufficiently wide to be conclusive of his guilt. His guilt is unique 
in its enormity. The record discloses no excuses for this man. 


Conciusion 


The Tribunal finds the Defendant Goring guilty on all four Counts of the 
. Indictment. 


Hess 


Hess is indicted uncer all four Counts. He joinecé the Nazi Party in 
1920 and participated in the Munich Putsch on 9 November 1928. He was 
imprisoned with Hitler in the Landsterg fortress in 1924 and became Hit- 
ler’s closest personal confidant, a relatonship which lasted until Hess’ flight 
to the British Isles. On 21 April 1283 he was appointed Deputy to the 
Fiihrer, and on 1 December 1933 wes made Reichsminister without Port- 
folio. He was appointed member of the Secret Cabinet Council on 4 Feb- 
ruary 1938, and a member of the Ministerial Council for the Defense of 
the Reich on 30 August 1939. In September 1989 Hess was officially an- 
nounced by Hitler as successor designate to the Führer after Goring. On 
10 May 1941 he flew from Germany to Scotland. 


Crimes aginst Peace 


As deputy to the Führer, Hess was the top man in the Nazi Party with 
responsibility for handling all Party matters, and authority to make deci- 
sions in Hitler’s name on all questions of Party leadership. As Reich 
Minister without Portfolio he had tke authority to approve all legislation 
suggested by the different Reichs M:-nisters before it could be enacted as 
law. In these positions, Hess was an active supporter of preparations for 
war. His signature appears on the law of 16 March 1935 establishing com- 
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pulsory military” service.: Throughout the years he ‘supported Hitler’s 
‘policy of vigorous rearmament in inany speeches. He told the people that 
they must sacrifice for armaments, repeating the phrase, ‘‘Guns instead of _ 
~ butter.” It is true that between 1933 and 1937 Hess made spèeches in 

‘which he expressed a desire for peace and advocated international economic | l 
coöperation. But nothing which they contained can alter the fact that of 
‘all the defendants none knew better than Hess how determined Hitler was ` 
to realize his ambitions, how fanatical and violent a man he was, and how 
little likely he was to refrain from resort to force, if this was the only way 
in which he could achieve his aims. i 

Hess was an informed and willing participant in German aggression 
against Austria, Czechoslovakia, and Poland. He was in touch.with the 
ilegal Nazi Party in Austria throughout the entire period between the 
murder of Dollfuss, and the Anschluss, and gave instructions to it during 
that period. Hess was in Vienna on I2 March 1938 when the German 
troops moved in; and on 13 March 1938 he signed the law for the reunion 
of Austria within the German Reich. A law of 10 June 1939 provided 
for his participation in the administration of Austria. On 24 July 1938 
he made a speech in commemoration cof the unsuccessful putsch by Austrian 
National Socialists which had been attemptec four years before, praising 
the steps leading up to Anschluss and defending the occupation of Austria 
by Germany. 

In the summer of 1938 Hess was in active touch with Henlein, Chief of 
the Sudeten German Party in Czechoslovakia. On 27 September 1938, at 
the time of the Munich crisis, he arranged with Keitel to carry out the in- 
structions of Hitler to make the machinery of the Nazi Party available for 
a secret mobilization. On 14 April 1939 Hess signed a decree setting up 
the Government of the Sudetenland as an integral part of the Reich; and 
an ordinance of 10 June 1939 provided for his participation in the adminis- 
tration of the Sudetenland. On 7 November 1938 Hess absorbed Henlein’s 
Sudeten German Party into the Nazi Party, and made a speech in which he 
emphasized that Hitler had been prepared to resort to war if this had been 
necessary to acquire the Sudetenland. 

On 27 August 1939 when the attack on Poland had been temporarily post-: 
poned in an attempt to induce Great Britain to abandon its guarantee to 
Poland, Hess publicly praised Hitier’s ‘‘magnanimous offer’’ to Poland, 
and attacked Poland for agitating for war and England for being responsi- 
ble for Poland’s attitude. After the invasior of Poland Hess signed de- 
crees incorporating Danzig and certain Polisa territories into the Reich, 
and setting up the General Government (Poland). 

These specific steps which this defendan took in support of Hitler’s plans 
- for aggressive acticn do not indicate the full extent of his responsibility. - 
`- Until his flight to England, Hess was Hitler’s closest personal confidant. 
Their relationship was such that Hess must have been informed of Hitler’s 
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aggressive piina when they came inio EA And he took action to 
carry out these plans whenever actior. was necessary. i 

With him on his fligtt to England, Hess carried certein peace proposals 
‘which he alleged Hitler was prepared to accept.. It is Significarit~to note 
that this flight took plaee only 10 days after the date on which Hitler fied, i 


22 June 1941, as the time for attacking the Soviet Union. In conversations “` 


carried on after his arrival in England Hess wholehearsedly supported all . 
Germany’s aggressive actions up to that time, and attempted to justify: 
Germany’s action in connection with Austria, Czechoslovakia, Poland, Nor- 

way, Denmark, Belgium, and the Netherlands. He blamed England and 

France for the wer. 


War Crimes and Crimes against Humarvity 


There is evidence showing the participation of the Party Chancellery, ` 
under Hess, in the distribution of orders connected with the commission of 
War Crimes; that Hess may have had knowledge of, even if he did not par- 
ticipate in, the crimes that were being committed in the Hast, and proposed 
laws discriminating against Jews and Poles; and that he signed decrees 
forcing certain groups of Poles to accept German citizenship. The Tri-- 
bunal, however, does rot find that the evidence sufficiently connects Hess 
with those crimes to sustain a finding of guilt. 

As previously indicased the Tribunal found, after a full medical examina- 
tion and report on the condition of this defendant, that he should be tried, 
without any postponement of his case. Since that time further motions 
have been made that he should again be examined. These the Tribunal 
denied, after having had a report irom the prison psychologist. That Hess 
acts in an abnormal manner, suffers from loss of memory, and has mentally 
deteriorated during this Trial, may be true. But there is nothing to show 
that he does not realize the nature of the charges against him, or is in- 
capable of defending himself. He was ably represented at the Trial by 
counsel, appointed for that purpose by the Tribunal. There is no sugges- 
tion that Hess was not completely sane e when the acts eharged against him 
were committed. 


Conclusion 


The Tribunal finds the Defendant Hess guilty on Counts One and Two; 
and not, guilty on Counts Three and Four. 


Von RIBBENTROP 


Von Ribbentrop is -ndicted under all four Counts. He joined the Nazi 
Party in 1932. By 1£33 he had been made Foreign Policy Adviser to Hit- 
ler, and in the same rear the representative of the Nazi Party on foreign 
policy. In 1934 he was appointed Delegate for Disermament Questions, 
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` and in 1935 Minister Plenipotentiary at Large, a capacity in which he nego- 

tiated the Anglo-German Naval Agreement in 1935 and the Anti-Comintern 
Pact in 1936- On 11 August 1936 he was appointed Ambassador to Eng- 
land. -Oh 4 February 1938 he succeeded Von Neurath as Reichsminister for 
Foreign Affairs as part of-the general reshuffie which accompanied the dis- 
missal of Von Fritsch and Von Blomberg. — 


Crimes against Peace 


Von Ribbentrop was not present at the Hossbach Conference held on 5 
November 1987, but on 2 January 1938, while still Ambassador to England, 
he sent a memorandum to Hitler indicating his opinion that a change in the 
- status quo in the Hast in the German sense could only be carried out by 
force and suggesting methods to prevent England and France from inter- 
vening in a European war fought to bring about such a change. When 
Von Ribbentrop became Foreign Minister Hitler told him that Germany 
still had four problems to solve, Austria, Sudetenland, Memel, and Danzig, 
and mentioned the possibility of ‘‘some sort of a show-down”’ or ‘‘military 
settlement’’ for their solution. 

On 12 February 1938 Von Ribbentrop attended the conference between 
Hitler and Schuschnigg at which Hitler, by threats of invasion, forced 
Schuschnigg to grant a series of concessions designed to strengthen the 
Nazis in Austria, including the appointment of Seyss-Inquart as Minister 
of Security and Interior, with control over the police. Von Ribbentrop was 
in London when the occupation of Austria was actually carried out and, 
on the basis of information supplied him by Göring, informed the British 
Government that Germany had not presented Austria with an ultimatum, 
but had intervened in Austria only to prevent civil war. On 13 March 1938 
Von Ribbentrop signed the law incorporating. Austria into the German 
Reich. 

Von Ribbentrop participated in the aggressive plans against Czecho- 
slovakia. Beginning in March 1938, he was in close touch with the Sudeten 
Germany Party and gave them instructions which had the effect of keeping 
the Sudeten German question a live issue waich might serve as an excuse 
for the attack which Germany was planning against Czechoslovakia. In 
August 1938 he participated in a conference or the purpose of obtaining. 
Hungarian support in the event of a war with Czechoslovakia. After the 
Munich Pact he continued to bring diplomatic pressure with the object of 
- occupying the remainder of Czechoslovakia. He was instrumental in in- 
ducing the Slovaks to proclaim their independence. He was present at the 
conference of 14-15 March 1939 at which Hitler, by threats of invasion, 
eompelled President Hacha to consent to the German occupation of Czecho- 
slovakia. After the German troops had marched in, Von Ribbentrop 
signed the law establishing a protectorate over Bohemia and Moravia. ` 
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Von. Ribbentrop played a particularly de poled in the diplomatic 
activity which led up to the atiack on Poland. He participated i in a con- 
ference held on 12 August 1939, for the purpose | of. obtaining Italian sup- 
port if the attack should lead tc a general European war. Von Ribbentrop 
discussed the German demands with respect to Danzig and the Polish Cor- 
ridor with the British Ambassadcr in the period from 25 August to 30 
August 1939, when he knew that the German plans to attack Poland had 
merely been temporarily postponed in an attempt to induce the British 
to abandon their guarantee to the Poles. The way in which he carried out 
these discussions makes it clear that he did not enter them in good faith in 
an attempt to reach a settlement of the difficulties between Germany and . 
Poland. ; l 

Von Ribbentrop was advised in advance of the attack on Norway and ` 
Denmark and of the attack on the Low Countries, and prepared the official . 
Foreign Office memoranda attempting to justify these aggressive actions. 

Von Ribbentrop attended the conference on 20 January 1941, at which 
Hitler and Mussolini discussed the proposed attack on Greece, and the con- 
ference in January 1941, at which Hitler obtained from Antonescu permis- 
sion for German troops to go through Rumania for this attack. On 25 
March 1941, when Yugoslavia adhered to the Axis Tri-partite Pact, Von 
Ribbentrop had assured Yugoslavia that Germany would respect its sov- 
ereignty and territorial integrity. On 27 March 1941 he attended the 
meeting, held after the coup d'état in Yugoslavia, at which plans were made 
to carry out Hitler’s announced intention to destroy Yugoslavia. 

Von Ribbentrop attended a conference in May 1941 with Hitler and 
Antonescu relating to Rumanian participation in the attack on the U.S.S.R. 
He also consulted with Rosenverg in the preliminary planning for the po- 
litical exploitation of Soviet territories and in July 1941, after the out- 
break of war, urged Japan to attack the Soviet Union. 


War Crimes end Crimes against Humanity 


Von Ribbentrop participated in a meeting of 6 June 1944, at which it was 
agreed to start a program under which Allied aviators carrying out ma- 
chine gun attacks on the civilian population should be lynched. In De- 
cember 1944 Von Ribbentrop was informed of the plans to murder one of 
the French generals held as a prisoner of war and directed his subordinates 
to see that the details were worked out in such a way a3 to prevent its detec- 
tion by the protecting powers. . Von Ribbentrop is also responsible for War - 
Crimes and Crimes against Humanity because of his activities with respect 
to occupied countries and Axis satellites. The top German official in both 
Denmark and Vichy France was a Foreign Office representative, and Von 
Ribbentrop is therefore responsible for the general economic and political 
policies put into effect in the occupation of those ccuntries. He urged the 
Italians to adopt a ruthless occupation policy in Yugoslavia and Greece. 
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He played an important part in Hitler’s ‘‘finai solution’? of the Jewish 
question. In September 1942 he ordered the German diplomatie repre- 
sentatives accredited to various Axis satellites to hasten the deportation of 
Jews to the East. In June 1942. the German Ambassador to Vichy re- 
quested Laval to turn over 50,000 Jews for deportation to the Hast. On 25 
February 1943 Von Ribbentrop protested.to Mussolini against Italian slow- 
_ ness in deporting Jews from the Italian occupation: zone of France. On 17 
April 1943 he took part in a conference between Hitler and Horthy on the 
deportation of Jews from Hungary and infcrmed Horthy that the ‘‘ Jews 
must either be exterminated or taken to concentration camps.” At the 
same conference Hitler had likened the Jews to ‘‘tuberculosis bacilli’? and 
said if they did not work they were to be shot. 
Von Ribbertrop’s defense to the charges made against him is that Hitler 
- made all the important decisions and that he was sush a great admirer and 
- faithful follower of Hitler that he never questioned Hitler’s repeated asser- 
tions that he wanted peace or the truth of the reasons that Hitler gave in 
explaining aggressive action. The Tribunal Coes no: consider this explana- 
tion to be true. Von Ribbentrop participated in all of the Nazi aggres- 
sions from the occupation of Austria to the invasion of the Soviet Union. 
Although he was personally concerned with the diplomatic rather than the 
military aspect of these actions, his diplomatic efforts were so closely con- 
nected with war that he could not hava remained unaware of the aggressive 
nature of Hitler’s actions. In the administration of territories over which 
Germany acquired control by illegal invasion Von Ribbentrop also assisted 
in carrying out criminal policies, particularly those involving the extermi- 
nation of the Jews. There is abundant evideace, moreover, that Von Rib- 

-bentrop was in complete sympathy with all the main tenets of the National 
Socialist creed, and that his collaboration with Hitler and with other de- 
fendants in the commission of Crimes against Peece, War Crimes, and 
Crimes against Humanity was whole-hearted. It was because Hitler’s 
policy and plans coincided with his own ideas that Von Ribbentrop served. 
him so willingly to the end. 


Conclusion 


The Tribunal finds that Von Ribbentrop is guilty am all four Counts. 


Kerren 


Keitel is indicted on all four Counts. He was Chief of Staff to the then 
Minister of War Von Blomberg from 1535 to 4 February 1938; on that day 
Hitler took command of the Armed Forces, making Keitel Chief of the High 
Command of the Armed Forces. Keitel did not have command authority 
over the three Wehrmacht branches which enjoyed direct access to the Su- 
preme Commander. OKW was in effect Hitler’s military staff. 
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Crimes against Peace 


Keitel attended the Schuschnigg conference in February 1938 with two 
other generals. Their presence, he admitted, was a ‘‘military demonstra- 
tion,’’ but since he had been appointed OKW Chief just one week before 
he had not known why he had been summoned. Hitler and Keitel then 
continued to put pressure on Austria with false rumors, broadcasts, and 
troop maneuvers. Keitel made the military and other arrangements, and 
Jodl’s diary noted ‘‘the effect is quick and strong.’ When Schuschnigg ' 
called his plebiscite, Keitel that night briefed Hitler and his generals, and 
Hitler issued ‘‘Case Otto’’ which Keitel initialed. 

On 21 April 1938 Hitler and Keitel considered making use of a possible 
‘“ineident,’’ such as the assassination of the German Minister at Prague, to 
preface the attack on Czechoslovakia. Keitel signed many directives and 
memoranda, on ‘‘ Fall Gruen,’’ including the directive of 30 May containing 
Hitler’s statement: ‘‘It is my unalterable decision to smash Czechoslovakia 
by military acticn in the near future.” After Munich, Keitel initialed 
Hitler’s directive for the attack on Czechoslovakia, and issued two supple- 
ments. The second supplement said the attack should appear to the outside 
world as ‘‘merely an act of pacification and not a warlike undertaking.’’ 
The OKW Chief attended Hitler’s negotiations with Hacha when the latter 
surrendered. 

Keitel was present on 23 May 1939 when Hitler announced his decision 
‘to attack Poland at the first suitable opportunity.’’ Already he had 
signed the directive requiring the Wehrmacht to sukbwit its ‘‘Fall Weiss’’ 
timetable to OKW by 1 May. 

The invasion cf Norway and Denmark he discussed cn 12 December 1939 
with Hitler, Jodl, and Raeder. By directive of 27 January 1940 the Nor- 
way plans were placed under Keitel’s ‘‘direct and personal guidance.” 
Hitler had said on 23 May 1939 he would ignore the neutrality of Belgium 
and the Netherlands, and Keitel signed orders for these attacks on 15 Oc- 
tober, 20 November, and 28 November 1939. Orders postponing this attack 
17 times until spring all were signed by Keitel or Jodl. 

Formal planning for attacking Greece and Yugoslavia had begun in No- 
vember 1940... On 18 March 1941 Keitel heard Hitler tell Raeder complete 
occupation of Greece was a prerequisite to settlement, and also heard Hitler 
decree on 27 March that the destruction of Yugoslavia should take place 
with ‘‘unmerciful harshness.’’ 

Keitel testified that he opposed the invasion of the Soviet Union for mili- 
tary reasons, and also because it would constitute a violation of the Non- 
aggression Pact. Nevertheless he initialed ‘‘Case Barbarossa,’’ signed by 
Hitler on 18 December 1940, and attended the OKW discussion with Hitler 
on 3 February 1941. Keitel’s supplement of 13 March established the rela- 
_tionship between the military and political officers. He issued his timetable 
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for the invasion on 6 June 1941, and was present at the briefing of 14 June 
when the generals gave their final reports before attack. He appointed 
Jodl and Warlimont as OKW representatives to Rosenberg on matters con- 
cerning the Eastern Territories. On 16 June he directed all army units to 
carry out the economic directives issued by Göring in the so-called ‘‘Green 
Folder,” for the exploitation of Russian territory, food, and raw materials. 


War Crimes and Crimes against Humanity 


On 4 August 1942 Keitel issued a directive that paratroopers were to be 
turned over to the SD. On 18 October Hitler issued the Commando Order 
which was carried out in several instances. After the landing.in Nor- 
mandy, Keitel rea‘tirmed the order, and later extended it to Allied missions 
fighting with partisans.: He admits he did not believe the order was legal 
but claims he could not.stop Hitler from decreeing it. 

When, on 8 Sepsember 1941, OKW issued its ruthless regulations for the: 
treatment of Soviet POW’S, Canaris wrote to Keitel that under inter- 
national law the SD should have nothing to do with this matter. On this 
memorandum in Keitel’s handwriting, dated 23 September and initialed 
by him, is the statement: 


‘The objections arise from the military concept of chivalrous war- 
fare. This is the destruction of an ideology. Therefore I approve 
and back the measures.”’ 


Keitel testified thai he really agreed with Canaris and argued with Hitler, 
but lost. The OKW Chief directed the military authorities to coéperate 
with the Hinsatzstab Rosenberg in looting cultural property in occupied 
territories. 

Lahousen testifiel that Keitel told him on 12 September 1939, while 
aboard Hitler*’s headquarters train, that the Polish intelligentsia, nobility, 
and Jews were to be liquidated. On 20 October, Hitler told Keitel the intel- 
ligentsia would be prevented from forming a ruling class, the standard of 
living would rəmair low, and Poland would be used only for labor forces. 
Keitel does not remember the Lahousen conversation, but admits there was 
such a policy and tiat he had protested without effect to Hitler about it. 

On 16 September 1941 Keitel ordered that attacks on soldiers in the Hast 
should be met by putting to death 50 to 100 Communists for one German 
soldier, with the comment that human life was less than nothing in the Hast. 
On 1 October he ordered military commanders always to have hostages to 
execute when soldiers were attacked. "When Terboven, the Reich Commis- 
sioner in Norway, wrote Hitler that Keitel’s suggestion that workmen’s rela- 
tives be held respons:ble for sabotage, could work only if firing squads were 
authorized, Keitel wrote on this memorandum: ‘‘ Yes, that is the best.’’ 

On 12 May 1941, five weeks before the invasion of the Soviet Union, OKW 
urged upon Hitler a directive of OKH that political commissars be liqui- 
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dated by the Army, Keitel admitted the directive was passed on to field 
commanders. And on 13 May Keitel signed an order that civilians sus- 
pected of offenses against troops should be shot without trial, and that 
prosecution of German soldiers for offenses against civilians was unneces- 
sary. On 27 July all copies of this directive were ordered destroyed with- 
out affecting its validity. Four days previously he had signed another or- 
der that legal punishment was inadequate and troops should use terrorism. 

On 7 December 1941, as already discussed in this opinion, the so-called 
‘‘Nacht und Nebel’’ Decree, over Keitel’s signature, prcvided that in occu- 
pied territories civilians who had bean accused of crimes of resistance 
against the army of occupation would be tried only if a death sentence was 
likely; otherwise they would be handed to the Gestapc for transportation 
to Germany. 

Keitel directed that Russian POW’s be used in German war industry. 
On 8 September 1942 he ordered French, Dutch, and Belgian citizens to 
work on the construction of the Atlantic Wall. He was present on 4 Janu- 
ary 1944 when Hitler directed Sauckel to obtain 4 million new workers 
from occupied territories. 

In the face of these documents Keitel does not deny his anuon with 
thəse acts. Rather, his defense relies on the fact that he is a soldier, and 
on the doctrine of ‘‘superior orders,” prohibited by Article 8 of the Charter 
as a defense. 

There is nothing in mitigation. Superior orders, even to a soldier, can- 
not be considered in mitigation where crimes as shocking and extensive 
have been committed consciously, ruthlessly, and without military excuse 
or justification. 


Conclusion 
The Tribunal finds Keitel guilty on all four Counts. 


KALTENBRUNNER 


Kaltenbrunner is indicted under Counts One, Three, and Four. He 
joined the Austrian Nazi Party and the SS in 1932. In 1935 he became 
leader of the 8S in Austria. After the Anschluss he was appointed Aus- 
trian State Secretary for Sezurity and when this position was abolished in 
1941 he was made Higher SS and Police Leader. On 30 January 1943 he 
was appointed Chief of the Security Police and SD and Head of the Reich 
Security Heaa Office (RSHA), a position which Lad been held by Hey- 
drich until his assassination in June 1942. He tald the rank of Ober- 
gruppenführer in the SS. 


Crimes against Peace 


As leader of the SS in Austria Kaltenbrunner was active in the Nazi 
intrigue against the Schuschnigg Government. On the night of 11 March 
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1938, after Göring had ordered Austrian National Socialists to seize con- 
trol of the Austrian Government, 500 Austrian SS men under Kalten- 
` brunner’s command surrounded the Federal Chancellery and a special 
detachment under the command of his adjutant entered the Federal Chan- 
cellery while Sevss-Inquart was negotiating with President Miklas. But 
there is no evidence connecting Kaltenbrunner with plans to wage aggres- 
` sive war on any cther front. The Anschluss, although it was an aggressive 
- act, is not charged as an aggressive war, and the evidence against Kalten- 
brunner under Count One does not, in the opinion of the Tribunal, show 
his direct participation in any plan to wage such a war. 


War Crimes and Crimes against Humanity 


‘When he becarce Chief of the Security Police and SD and Head of the 
RSHA on 30 January 1948, Kaltenbrunner took charge of an organization 
which included the main offices of the Gestapo, the SD, and the Criminal 
Police. As Chief of the RSHA, Kaltenbrunner had authority to order 
protective custody to and release from concentration camps. Orders to 
this effect were normally sent over his signature. Kaltenbrunner was 
aware of conditions in concentration camps. He had undoubtedly visited 
Mauthausen and witnesses testified that he had seen prisoners killed by the 
various methods of execution, hanging, shooting in the back of the neck, and 
gassing, as part of a demonstration. Kalterbrunner himself ordered the 
execution of prisoners in those camps and his office was used to transmit to 
the camps execution orders which originated in Himmler’s office. At the 
end of the war Kaltenbrunner participated in the arrangements for the 
evacuation of inmates of concentration camps, and the liquidation of many 
of them, to prevent them from being liberated by the Allied armies. , 

During the period in which Kaltenbrunner was Head of the RSHA, it 
“was engaged in a w.despread program of War Crimes and Crimes against 
Humanity. These crimes included the mistreatment and murder of pris- 
oners of war. Einsatz Kommandos operating under the control.of the 
Gestapo were engaged in screening of Soviet prisoners of war. Jews, com- 
missars, and others who were thought. to be ideologically hostile to the Nazi 
system were reported to the RSHA, which had them transferred to a con- 
centration camp and murdered. An RSHA order issued during Kalten- 
brunner’s regime established the ‘‘Bullet Decree,’’ under which certain 
escaped prisoners of war who were recaptured were taken to Mauthausen 
and shot. The order for the execution of commando troops was extended 
by the Gestapo to include parachutists while Kaltenbrunner was Chief of 
the RSHA. An order signed by Kaltenbrunner instructed the police not 
- to interfere with attacks on bailed-out Allied fliers. In December 1944 
Kaltenbrunner participated in the murder of one of the French generals 
held as a prisoner of war. 
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During the period in which Kaltenbrunner was head of the RSHA, the 
Gestapo and SD in occupied territcries continued the murder and ill-treat- . 
ment of the population, using methods which included torture and con- 
finement in concentration camps, usually under orders to which Kalten- 
brunner’s name was signed. 

The Gestapo was responsible for enforcing a rigid labor discipline on the 
slave laborers and Kaltenbrunner established a series of labor reformatory 
camps for this purpose. When the SS embarked on a slave labor program 
of its own, the Gestapo was used to obtain the needed workers by sending 
laborers to concentration camps. 

The RSHA played a leading part in the ‘‘final solution”? of the Jewish 
question by the extermination of the Jews. A special section under the 
Amt IV of the RSHA was established to supervise this program.- Under 
its direction approximately 6 million Jews were murdered, of which 2 
million were killed by Einsatzgruppen and other units of the Security 
Police. Kaltenbrunner had been informed: of the activities of these Ein- 
satzgruppen when he was a Higher SS and Police Leader, and they con- 
tinued to function after he had become Chief of the RSHA. 

The murder of approximately 4 million Jews in concentration camps 
has heretofore been described. This part of the program was also under 
the supervision of the RSHA when Kaltenbrunner was head of that or-. 
ganization, and special missions of the RSHA scoured the occupied terri- 
tories and the various Axis satellites arranging for the deportation of Jews 
to these extermination institutions. Kaltenbrunner was informed of these 
activities. A letter which he wrote on 30 June 1944 described the shipment 
to Vienna of 12,000 Jews for that purpose, and directed that all who could 
not work would have to be kept in readiness for ‘‘special action,” which. 
meant murder. Kaltenbrunner denied his signature to this letter, as he 
did on a very large number of orders on which his name was stamped or 
typed, and, in a few instances, written. It is inconceivable that in matters 
of such importance his signature could have appeared so many times without 
his authority. ` 

Kaltenbrunner has claimed that when he took office as Chief of the Se- 
curity Police and SD and as Head of the RSHA he did so pursuant to an 
understanding with Himmler under which he was to zonfine his activities 
to matters involving foreign intelligence, and not to assume over-all con- 
trol over the activities of the RSHA. He claims that the criminal program 
had been started before his assumption of office; that he seldom knew what 
was going,on; and that when he was informed he did what he could to stop 
them. It is true that he showed a special interest in matters involving . 
foreign intelligence. But he exercised control over the activities of the ` 
RSHA, was aware of the crimes it was committing, and was an active par- 
ticipant in many of them. 
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Conclusion 


The Tribunal finds that Kaltenbrunner is not guilty on Count One. He 
is guilty under Counts Three and Four. 


ROSENBERG 


Rosenberg is indicted on all four Counts. He joined the Nazi Party in . 
1919, participated in the Munich Putsch of 9 November 1923, and tried to 
keep the illegal Nazi Party together while Hitler was in jail. Recognized 
as the Party’s ideologist, he developed and spread Nazi doctrines in the 
newspapers Völkischer Beobachter and NS Monatshefte, which he edited, 
and in numerous books he wrote. His book, Myth of the Twentieth Cen- 
tury, had a circulation of over a million copies. 

In 1980 Rosenberg was elected to the Reichstag and he became the 
Party’s representative for Foreign Affairs. In April 1933 he was made 
Reichsleiter and head of the Office of Foreign Affairs of the NSDAP (the 
APA). Hitler, in January 1934, appointed Rosenberg his deputy for the 
supervision of the entire spiritual and ideologizal training of the NSDAP. 
In January 1940, he was designated to set wo the ‘‘Hohe Schule,’’ the Cen- 
ter of National Socialistie Ideological and: Educational’ Research, and he 
organized the ‘‘Hinsatzstab Rosenberg’’ in connection with this task. He 
was appointed Reich Minister for the Occupied Eastern Territories on 17 
July 1941. 


Crimes against Peace 


As head of the APA, Rosenberg was in charge of an organization whose 
agents were active in Nazi intrigue in all parts of the world. His own 
reports, for example, claim that the APA was largely responsible for Ru- 
mania’s joining the Axis. As head of the APA, he played an important 
rôle in the preparation and planning of the attack on Norway. 

Rosenberg, together with Raeder, was one of the originators of the plan 
‘for attacking Norway. Rosenberg had become interested in Norway as 
early as June 1939, when he conferred with Quisling. Quisling had pointed 
out the importance of the Norwegian coast in the event of a conflict be- 
tween Germany and Great Britain, and stated his fears that Great Britain 
might be able to obtain Norwegian assistance. As a result of this con- 
ference Rosenberg arranged for Quisling to collaborate closely with the 
National Socialists and to receive political assistance by the Nazis. 

When the war broke out Quisling began to express fear of British inter- 
. vention in Norway. Rosenberg supported this view, and transmitted to 
Raeder a plan to use Quisling for a coup in Norway. Rosenberg was in- 
strumental in arranging the conferences in December 1939 between Hitler 
and Quisling which led to the preparation of the attack on Norway, and 
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at which Hitler promised Quisling financial assistance. After these con- 
ferences Hitler assigned to Rosenberg the political exploitation of Norway. 
Two weeks after Norway was occupied, Hitler told Rosenberg that he had 
based his decision to attack Norwéy ‘‘on the continuous warnings of Quis- 
ling as reported to him by Reichsleiter Rosenberg.’’ i 

Rosenberg bears a mejor responsibility for the ‘formulation and execu- 
tion of occupation policies in the Occupied Eastern Territories.: He was 
informed by Hitler on 2 April 1941 of the coming attack against the Soviet 
Union, and he agreed tò help in the capacity of a ‘‘Political Adviser.’’ 
On 20 April 1941 hə was appointed Commissioner for the Central Control 
of Questions Connected with the East-European Regicn. In preparing 
the plans for the accupation, he had numerous conferences with Keitel, 
Raeder, Géring, Funk, Von Ribbentrop, and other high Reich authorities. 
In April and May 1941 he prepared several drafts of instructions concern- 
ing the setting up of tke administration in the Occupied Eastern Terri- 
tories. On 20 June 1941, two days before the attack on the U.S.S.R., he 
made a speech to his assistants about the problems and policies of occupa- 
tion. Rosenberg attended Hitler’s conference of 16 July 1941, in which 
policies of administration and occupation were discussed. On 17 July 
1941 Hitler appointed Rosenberg Reich Minister for the Occupied Eastern 
Territories, and publicly charged him with responsibility for civil admin- 
istration. 


War Crimes and Crimes against Humanity : 


Rosenberg is responsible for a system of organized’ plunder of both pub- 
lie and private property throughout the invaded countries. of Europe. 
Acting under Hitlez’s orders of January 1940 to set up the ‘‘ Hohe Schule,”’ 
he organized and directed the ‘‘Eimsatzstab Rosenberg,’’ which plundered 
museums and libraries, confiscated art treasures and co_lections, and pil- 
laged private houses. His own reports show the extent of the confiscations. 
In ‘‘Action-M’’ (Mëbel). instituted in December 1941 at Rosenberg’s sug- 
gestion, 69,619 Jewish homes were plundered in the West, 38,000 of them 
in Paris alone, and it took 26,984 railroad cars to transpcrt-the confiscated 
furnishings to Germany. As of 14 July 1944, more than 21,908 art objects 
including famous paintings and museum pieces, had been seized by the 
Einsatzstab in the West. 

With his appointment as Reich Minister for Occupied Hastern Territo- 
ries on 17 July 1941, Rosenberg became the supreme atthority for those 
areas. He helped tc formulate the policies of Germanization, exploitation, 
forced labor, extermination of Jews and opponents of Nazi rule, and he set . 
up the administration which carried them out. He took part in the con- 
ference of 16 July 1941, in which Hitler stated that thay were faced with 
the task of ‘‘cutting up the giant cake according to our needs, in order to 
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be able: first, to dominate it; second, to administer it; and third, to exploit 
it,” and indicated that ruthless action was contemplated. Rosenberg ac- 
cepted his appointment on the following day. 

Rosenberg had knowledge of the brutal treatment and terror to which: 
the Eastern people were subjected. He directed that the Hague Rules of 
Land Warfare were not applicable in the Occupied Eastern Territories. 
He had knowledge of and took an active part in stripping the Eastern 
Territories of raw materials and foodstuffs, which were all sent to Ger- 
many. He stated that feeding the German People was first on the list of 
claims on the East, and that the Soviet People would suffer thereby. His ` 
. directives provided for the segregation of Jews, ultimately in ghettos. 
His subordinates engaged in mass killings of Jews, and his civil adminis- 
trators in the East considered that cleansing the Eastern Occupied Terri- 
tories of Jews was necessary. In December 1941 he made the suggestion 
to Hitler that in a case of shooting 100 hostages, Jews only be used. Rosen- 
berg had knowledge of the deportation of laborers from the East, of the 
methods of ‘‘recruiting’’ andthe transportation horrors, and of the treat- 
ment Eastern laborers received in the Reich. He gave his civil adminis- 
trators quotas of laborers to be sent to the Reizh, which had to be met by 
whatever means necessary. His signature of approval appears on the 
order of 14 June 1944 for the ‘‘Heu Aktion,’’ the apprehension of 40,000 
to 50,000 youths, aged 10-14, for shipment to the Reich. 

Upon occasion Rosenberg objected to the excesses and atrocities com- 
mitted by his subordinates, notably in the ease of Koch, but these excesses 
continued and he stayed in office until the end. 


Conclusion 


The Tribunal finds that Rosenberg is guilty on all four Counts. 


FRANK 


Frank is indicted under Counts One, Three, and Four. Frank joined 
the Nazi Party in 1927. He became a member of the Reichstag in 1930, 
the Bavarian State Minister of Justice in March 1933, and when this posi- 
tion was incorporated into the Reich Government in 1934, Reich Minister 
without Portfolio. He was made a Reichsleiter of the Nazi Party in charge 
of Legal Affairs in 1933, and in the same year President of the Academy 
of German Law. Frank was also given the honorary rank of Obergruppen- 
führer in the SA. In 1942 Frank became involved in a temporary dispute 
with Himmler as to the type of legal system which should be in effect in 
Germany. During the same year he was dismissed as Reichsleiter of the 
Nazi Party and as President of the Academy of German Law. 
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Crimes ageinst Peace 


The evidence has not satisfied the Tribunal that Frenk was sufficiently 
connected with the common plan to wage aggressive war to alow the 
Tribunal to convict him on Count One. 


War Crimes and Crimes against Humanity 


Frank was appointed Chief Civil Administration Officer for occupied 
Polish territory and, on 12 October 1939, was made Governor General of 
the occupied Polish territory. On 3 October 1939 he described the policy 
which he intended to put into effect by stating: ‘‘Polend shall be treated 
like a colony ; the Poles will become the slaves of the Greater German World 
Empire.’’ The evidence establishes that this occupation policy was based 
on the complete destruction of Poland as a national entity, and a ruthless 
exploitation of its human and economic resources for the German war effort. 
All opposition was crushed with the utmost harshness A reign of terror 
was instituted, backed by summary police courts which ordered such ac- 
tions as the public shootings of groups of 20 to 200 Poles, and the wide- 
spread shootings of hostages. The concentration camp system was intro- 
duced in the General Government by the establishm=nt of the notorious 
Treblinka and Maidaneck camps. As early as 6 February 1940, Frank 
gave an indication of the extent of this reign of terror by his cynical com- 
ment to a newspaper reporter on Von Neurath’s pester announcing the. 
execution of the Czech studenis: ‘‘If I wished to order that one should hang 
up posters about every seven Poles shot, there would not be enough forests 
in Poland with which to make the paper for these posters.’ On 30 May 
1940 Frank told a police conference that he was taking advantage of the 
offensive in the West which diverted the attention of the world from 
Poland to liquidate thousands of Poles who would be likely to resist Ger- 
man domination of Poland, including ‘‘the leading representatives of the ` 
Polish intelligentsia.’’ Pursuant to these instructions the brutal A.B. 
action was begun under which the Security Police and SD carried out 
these exterminations which were only partially subjected to the restraints 
of legal procedure. On 2 October 1943 Frank issued a decree under which 
any non-Germans hindering German construction in the General Govern- 
ment were to be tried by summary courts of the Sesurity Police and SD 
and sentenced to death. 

The economic demands made on the General Gorernment were far in 
excess of the needs of the army of occupation, and were out of all propor- 
tion to the resources of the country. The food raised in Poland was shipped 
to Germany on such a wide scale that the rations of the population of the 
occupied territories were reduced to the starvatior level, and epidemics 
were widespread. Some steps were taken to provide for the feeding of 
the agricultural workers who were used to raise the 2rops, but the require- 
ments of the rest of the population were disregarded. It is undoubtedly 
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true, as argued by counsel for the Defense, that some suffering in the Gen- 
eral Government was inevitable as a result of the ravages of war and the 
economic confusion resulting therefrom. But the suffering was increased 
by a planned policy of economic exploitation. l 

Frank introduced the deportion of slave laborers to Germany in the very 
early stages. of his administration. On 25 January 1940 he indicated his 
intention of deporting 1 million laborers to Germany, suggesting on 10 
May 1940 the use of police raids to meet this quota. On 18 August 1942 
Frank reported that he had already supplied 800,000 workers for the Reich, 
and expected to be able to supply 149,000 more before the end of the year. 

The persecution of the Jews was immediately begun in the General 
Government. The area originally contained from 214 million to 3% million 
Jews. They were forced into ghettos, subjected to discriminatory laws, 
deprived of the food necessary to avoid starvation, and finally systemati- 
cally and brutally exterminated. On 16 December 1941 Frank told the 
Cabinet of the Governor General: ‘‘We must annihilate the Jews, wherever 
we find them and wherever it is possible, in order to maintain there the 
structure of the Reich as a whole.” By 25 January 1944, Frank estimated 
that there were only 100,000 Jews left. 

At the beginning of his testimony, Frank stated that he had a feeling of 
‘‘terrible guilt’? for the atrocities committed in the occupied territories. 
But his defense was largely devoted to an attempt to prove that he was not 
in fact responsible; that he ordered only the necessary pacification meas- 
ures; that the excesses-were due to the activities of the police which were 
not under his control; and that he never even knew of the activities of the 
concentration camps. It had also been argued that the starvation was due 
to the aftermath of the war and policies carried out under the Four Year 
Plan; that the forced labor program was under the direction of Sauckel; 
and that the extermination of the Jews was by the police and SS under 
direct orders from Himmler. 

It is undoubtedly true that most of the criminal program charged 
against Frank was put into effect through the police, that Frank had juris- 
` dictional difficulties with Himmler over the control of the police, and that 
Hitler resolved many of these disputes in favor of Himmler. It therefore 
may well be true that some of the crimes committed in the General Gov- 
ernment were committed without the knowledge of Frank, and even occa- 
sionally despite his opposition: It may, also be true that some of the 
criminal policies put into effect in the General Government did not originate 
with Frank but were carried out pursuant to orders from Germany. But 
it is also true that Frank was a willing and knowing participant im the use 
of terrorism in Poland; in the economie exploitation of Poland in a way 
which led to the death by starvation of a large number of people; in the 
deportation to Germany as slave laborers of over a million Poles; and in a 
program involving the murder of at least 3 million Jews. 


JUDICIAL DECISIONS . 291 


Conclusion 


The Tribunal finds that Frank is not guilty on Count One but guilty 
under Counts Thre2 and Four. 


Frick tag 


` 

Frick is indicted on all four Counts. Recognized as ihe chief Nazi ad- 
ministrative specialist and bureaucrat. he was appointed Reichsminister of 
the Interior in Hitler’s first Cabinet. He retained this important position 
until August 1948, when he was appointed Reich Protector of Bohemia and 
Moravia. In eonnectior with his duties at the center of all internal and 
domestie administration, he became the Prussian Ministsr of the Interior, 
Reich Director of Elections, General Plenipotentiary for the Administra- 
tion of the Reich, and a member of the Reich Defense Council, the Minis- 
terial Council for Defense of the Reich, and the ‘‘Three Man College.” As 
the several countries ixcorporated into the Reich were overrun, he was 
placed at the head of tke central offices for their incorporation. 

Though Frick did nob officially join the Nazi Party antil 1925, he had 
previously allied himsel? with Hitler and the National Socialist cause dur- 
ing the Munich Putsch, while he was an official in the Munich Police De- 
partment. Elected to the Reichstag in 1924, he became a Reichsleiter as 
leader of the National Socialist faction in that body. l 


Crimes agcinst Peace 


An avid Nazi, Frick was largely *esponsible for bringing the German 
Nation under the complete control of the NSDAP. Azter Hitler became 
Reich Chancellor, the new Minister sf the Interior immediately began to 
incorporate local governments under the sovereignty of the Reich. The 
numerous laws he drafted, signed, and administered abolished all opposi- 
tion parties and prepared the way fcr the Gestapo and their concentration 
camps to extinguish all individual opposition. He was largely responsible 
for the legislation whica suppressed the trade unions, the church, the Jews. 
He performed this task with ruthless efficiency. ; 

Before the date of the Austrian aggression Frick was concerned only 
with domestic acministration within the Reich. The evidence does not 
show that he participated in any of the conferences az which Hitler out- 
lined his aggressive intentions. Consequently the Tribunal takes the view 
that Frick was not a member of the common plan or conspiracy to wage 
aggressive war as defined in this Judgment. 

Six months after the seizure of Austria, under ths provisions of the 
Reich Defense Law of 4 September 1938, Frick became General Plenipo- 
tentiary for the Administration of the Reich. He was made responsible 
for war administration, except the military and economic, in the event of 
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Hitler’s proclaiming a state of defense. The Reich Ministries of Justice, 
Education, Religion, and the Office of Spatiel Planning were made sub- 
ordinate to him. Performing his allotted duties, Frick devised an admin- 
istrative organization in accordance with wartime standards. According 
to his own statement, this was actually pct into operation after Germany 
decided to adopt a policy of war. 

Frick signed the law of 13 March 1938 which united Austria with the 
Reich, and he was made responsible for its accomplishment. In setting 
up German administration in Austria, he issued decrees which introduced 
German law, the Nuremberg decrees, the Military Service Law, and he pro- 
vided for police security by Himmler. 

He also signed the laws incorporating into the Reich the Sudetenland, 
Memel, Danzig, the Eastern territories (West Prussia and Posen), and 
Eupen, Malmedy, and Moresnot. He was plazed in charge of the actual 
incorporation, and of the establishment cf German administration over 
these territories. He signed the law establishing the Protectorate of Bo- 

hemia and Moravia. 

' As the head of the Central Offices for Bohemia and Moravia, the Govern- 

ment General, and Norway, he was charged with obtaining close codpera- 

tion between the German officials in these occupied countries and the su- 

preme authorities of the Reich. He supp_ied German civil servants for 

the administrations in all occupied territories, advising Rosenberg as to their ` 
assignment in the Occupied Eastern Territories. He signed the laws ap- 

pointing Terboven Reich Commissioner to Norway and Seyss-Inquart to 

Holland. 


War Crimes and Crimes ageinst Humanity 


Always rabidly anti-Semitic, Frick drafted, signed, and administered 
many laws designed to eliminate Jews frcm German life and economy. 
His work formed the basis of the Nuremberg Decrees, and he was active in 
enforcing them. Responsible for prohibiting Jews from following various 
professions, and for confiscating their property, he signed a final decree 
in 1948, after the mass destruction of Jews in the Hast, which placed them 
“outside the law’’ and handed them over to the Gestapo. These laws paved 
the way for the ‘‘final solution,’’ and were exterded by Frick to the incor- 
porated territories and to certain of the occupied territories. While he was 
Reich Protector of Bohemia and Moravia, thousands of Jews were trans- 
ferred from the Terezin Ghetto in Czechoslovakia to Auschwitz, where they 
were killed. He issued a decree providing for special penal laws against 
Jews and Poles in the Government General. 

The police officially fell under the jurisdiztion of the Reichsminister of 
the Interior: But Frick actually exercised little control over Himmler and 
police matters. However, he signed the law appointing Himmler Chief of 
the German Police, as well as the decrees establishing Gestapo jurisdiction 
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over concentration camps and regulating the execution cf orders for pro- 
tective custody. Fom the many comp_aints he received, end from the testi- 
mony of witnesses, the Tribunal conelndes that he knew of atrocities com- 
mitted in these camps. With knowlzdge of Himmler’s methods, Frick 
signed decrees authorizing him to take necessary security measures in cer- 
tain of the incorporated territories. What these ‘‘sezurity measures’’ 
turned out to be has already been dealt with. 

As the Supreme Reich Authority in Bohemia and Mozavia, Frick bears 
general responsibility fcr the acts of oppression in that territory after 20 
August 1943, such as tezrorism of the population, slave labor, and the de- 
portation of Jews to the concentration camps for extermination. It is true 
that Frick’s duties as Reich Protector were considerably more limited than 
those of his predecessor, and that he had no legislative ard limited personal 
executive authority in the Protectorate. Nevertheless, Frick knew full well 
what the Nazi policies af occupation were in Europe, particularly with re- 
spect to Jews, at that t:me, and by azcepting the office of Reich Protector 
he assumed responsibility for carrying out those policies in Bohemia and 
Moravia. 

-German citizenship ir the occupied countries as well as in the Reich came 
under ‘his jurisdiction while he was Minister of the Interior. Having cre- 
ated a racial register of persons of German extraction, Frick conferred Ger- 
man citizenship on cerzain groups of citizens of foreign countries. He is 
responsible for Germanization in Austria, Sudetenlard, Memel, Danzig, 
Eastern territories (West Prussia and Posen), and Eupen, Malmedy, and 
Moresnot. He forced on the citizens of these territories, German law, Ger- 
man courts, German education, German police security, and compulsory 
military service. : 

During the war nursing homes, hospitals, and asylums in which eutha- 
nasia was practiced as described elsewhere in this Jucgment, came under 
Frick’s jurisdiction. He had knowledge that insane, sick, and aged people, 
‘useless eaters,” were being systematically put to death. Complaints of 
these murders reached him, but he did nothing to stop them. A report of 
the Czechoslovak War Crimes Commission estimated that 275,000 mentally 
deficient and aged people, for whose welfare he was responsible, fell victim 
to it. i 

Conclusion 


The Tribunal finds that Frick is not guilty on Count One. He is guilty 
on Counts Two, Three, and Four. 
STREICHER 


Streicher is indicted on Counts One and Four. One of the earliest mem- 
bers of the Nazi Party, joining in 1921, he took part in the Munich Putsch. 


From 1925 to 1940 he was Gauleiter of Franconia. “lected to the Reich- ` 
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stag in 1938, he was an honorary general in the SA. His persecution of the 
-Jews was notorious. He was the publisher of Der Stürmer, an anti-Semitic 
weekly newspaper, from 1923 to 1945 and was its editor until 1933. 


Crimes egainst Peace 


Streicher was a staunch Nazi and supporter of Hitler’s main policies. > 
_ There is no evidence to show that he was every within Hitler’s inner circle 
of advisers; nor during his career was he closely connected with the formu- 
lation of the policies which led to war. He was never present, for example, 
at any of the important conferences when Hitler explained his decisions to 
his leaders. Although he was a Gauleiter there is no evidence to prove that 
he had acknowledge of those policies. In the opinion of the Tribunal, the 
evidence fais to establish his connection with the conspiracy or common 
plan to wage aggressive war as that conspiracy has been elsewhere defined 
in this Judgment. 


Crimes against Humanity 


For his 25 years of speaking, writing, and preaching hatred of the Jews, 
Streicher was widely known as ‘‘Jew-Baiter Number One.’ In his speeches 
and articles, week after week, month after month, he infected the German 
mind with the virus of anti-Semitism, and incited the German people to 
active persecution. Hach issue of Der Stürmer, which reached a circulation 
of 600,000 in 1935, was filled with such articles, often lewd and disgusting. 

Streicher had charge of the Jewish boycot of 1 April 1933. He advo- 
cated the Nuremberg Decrees of 1935. He was responsible for the demoli- 
tion on 10 August 1938, of the synagogue in Nuremberg. And on 10 No- 
vember 1938 he spoke publicly in support of the Jewish pogrom which was 
taking place at that time. 

But it was not only in Germany that this defendant advocated his doc- 
trines. As early as 1938 he began to call for the annihilation of the Jewish 
race. Twenty-three different articles of Der Stiirmer between 1938 and 
1941 were produced in evidence, in which extermination ‘‘root and branch” 
was preached. Typical of his teachings was a leading article in September 
1938 which termed the Jew a germ and a pest, not a human being, but ‘‘a 
parasite, an eremy, an evil-doer, a disseminator of diseases who must be de- 
stroyed in the interest of mankind.’’ Other articles urged that only when 
world Jewry had been annihilated would the Jewish problem have been 
solved, and predicted that 50 years hence the Jewish graves ‘‘will proclaim 
that this people of murderers and criminals has after all met its deserved 
fate.” Streicher, in February 1940, published a letter from-one of Der 
Stiirmer’s readers which compared Jews with swarms of locusts which 
must be exterminated completely. Such was the poison Streicher injected ` 
into the minds of thousands of Germans which caused them to follow the 
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National Socialist policy of Jewish persecution and extermination. A lead- 
ing article of Der Stürmer in May 1929 shows clearly his aim: 


“A punitive expedition must come against the Jews in Russia. A 
punitive expedition which will provide the same fate for them that 
every murderer and criminal must expect: Death santence and execu- 
tion. The Jews in Russia must be killed. They must be exterminated 
root and branch.”’ 


As the war in the early stages proved successful in acquiring more and more 
territory for the Reich, Streicher even intensified his efforts to incite the 
Germans against the Jews. In the record are 26 articles from Der Stürmer, 
published between August 1941 and September 1944, 12 by Streicher’s own 
hand, which demanded annihilation and extermination in unequivocal 
terms. He wrote and published on 25 December 1941: 


“If the danger oi the reproduction of that curse of God in the Jew- 
ish blood is finally to come to an end, then there is only one way—the 
extermination of that people whose father is the devil.”’ 


And in February 1944 his own article stated: 


‘“Whoever does what a Jew do2s is a scoundrel, a criminal. And he 
who repeats and wishes to copy him deserves the same fate, annihila- 
tion, death.’’ l 

With knowledge of tae extermination of the Jews in the Occupied East- 
ern Territory, this defendant continued to write:and publish his propa- 
ganda of death. Testifying in this trial, he vehemently denied any knowl- 
edge of mass executions of Jews. But the evidence makes it clear that he 
continually received current information on the progress of the ‘‘final solu- 
tion.” His press photographer was sent to visit the giettos of the Hast in 
the spring of 1943, the time of the destruction of the Warsaw ghetto. The 
Jewish newspaper, Israelitisches Wochenblatt, whick Streicher’ received 
and read, carried in each issue accounts of Jewish atrocities in the Hast, 
and gave figures on the number of J2ws who had been deported and killed. 
For example, issues appearing. in the summer and fall of 1942 reported the 
death of 72,729 Jews in Warsaw, 17,542 in Lodz, 18,000 in Croatia, 125,000 
in Rumania, 14,000 in Latvia, 85,000 in Yugoslavia, 700,000 in, all of Po- 
land. In November 1948 Streicher quoted verbatim an article from the 
Israelitisches Wochenblatt which stated that Jews had virtually disappeared 
from Europe, and commented ‘‘That is not a Jewish lie.” In December 
1942, referring to an erticle in the London Times about the atrocities, aim- 
ing at extermination, Streicher said that Hitler had given warning that the 
second World War would lead to the destruction of Jewry. In January 
1943 he wrote and published an arzicle which said that Hitler’s prophecy 
was being fulfilled, taat world Jewry was being extirpated, and that it 
was wonderful to know that Hitler was freeing the world of its Jewish 
tormentors. 
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In the face of the evidence before the Tribunal it is idle for Streicher to 
suggest that the solution of the Jewish problemi which he favored was 
strictly limited to the classification of Jews as aliens, and the passing of 
discriminatory legislation such as the Nuremberg Laws, supplemented if 
possible by international agreernent on the creation of a Jewish State some- 
where in the world, to which all Jews should emigrate. 

Streicher’s incitement to murder and extermination at the time when 
Jews in the East were being killed under tke most horrible conditions 
`elearly constitutes persecution on political and racial grounds in connection 
with War Crimes, as defined by the Charter, and constitutes a Crime 
against Humanity. 


Conclusion 


‘The Tribunal finds that Streicher is not eullty on Count One, but that 
he is guilty on Count Four. | 


FUNK 


Funk is indicted under all four Counts. F'unk, who had previously been 
a financial journalist, joined the Nazi Party in 1931, and shortly thereafter 
became one of Hitler’s personal economic advisers. On 30 January 1933 
Funk was made Press Chief in the Reich Government, and on 11 March 
1933 became Under Secretary in the Ministry cf Propaganda and shortly 
thereafter a leading figure in the various Nazi organizations which were 
used to control the press, films, music and publishing houses. He took 
office as Minister of Economics and Plenipotentiary General for War Econ- 
omy in early 1938 and as President of the Reizhsbank in January 1939. 
He succeeded Schacht in all three of these positicns. He was made a mem- 
ber of the Ministerial Council for the Defense of the Reich in August 1939, 
and a member of the Central Planning Board in September 1943. l 


3 Crimes against Peace 


Funk became active in the economic field after the Nazi plans to wage ag- 
gressive war Lad been clearly defined. One of his representatives attended 
a conference cn 14 October 1938, at which Géring announced a gigantic in- 
crease in armaments and instructed the Ministry of Economics to increase 
exports to obtain the necessary exchange. On 28 January 1939 one of 
Funk’s subordinates sent a memorandum to the OKW on the use of pris- 
oners of war to make up labor deficiencies which would arise in case of 
mobilization. On 80 May 1939 the Under Secratary of the Ministry of 
Economies attended a meeting at which detailed plens were made for the 
financing of the war. 

On 25 August 1939 Funk wrote a letter to Hitler expressing his gratitude 
that he was able to participate in such world-shaking events; that his plans 
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for the ‘‘financing of the war,” for the control of wage and price conditions 
and for the strengthening of the Reichsbank had been campleted, and that 
he had inconspicuously transferred into gold all foreign exchange resources 
available to Germany. On 14 October 1939, after the war had begun, he 
made a speech in which he stated that the economie and financial depart- 
ments of Germany working under the Four Year Plan had been engaged 
in the secret economic preparation for war for over a yeer. 

Funk participated in the economie planning which preceded the attack 
on the U.S.S.R. His deputy held daily conferences with Rosenberg on the - 
economic problems which would arise in the occupation 3f Soviet territory. 
Funk himself participated in planning for the printing of ruble notes in 
Germany prior to the attack to serve as occupation currercy in the U.S.S.R. 
After the attack he made a speech in which he described blans he had made 
for the economic exploitation of the ‘‘vast territories of the Soviet Union” 
which were to be used as a source of raw material for Karope. 

Funk was not one of the leading iigures in originating the Nazi plans for 
aggressive war. His activity in the economic sphere was under the super- 
vision of Géring as Plenipotentiary General of the Four Year Plan. He 
did, however, participate in the economie preparation for certain of the 
aggressive wars, notably those against Poland and the Scviet Union, but his 
guilt can be adequately dealt with under Count Two of zhe Indictment. 


War Crimes against Humanity 


In his capacity as Under Secretary in the Ministry sf Propaganda and 
Vice-Chairman of the Reichs Chamber of Culture, Funk had participated 
in the early Nazi program of economic discrimination against the Jews. 
On 12 November 1938 after the pogroms of November, he attended a meet- 
ing held under the chairmanship of Göring to discuss the solution of the 
Jewish problem and proposed a decree providing for the banning of Jews 
from all business activities, which Göring issued the same day under the 
authority of the Four Year Plan. Funk has testified that he was shocked 
at the outbreaks of 10 November, but on 15 November he made a speech 
describing these outbr2aks as a ‘‘violent explosion of tae disgust of the Ger- 
man People, because of a criminal Jewish attack against the German Peo- 
ple,’’ and saying that the elimination of the Jews fron economic life fol- 
lowed logically their elimination from political life. 

In 1942 Funk entered into an agreement with Himmler under which the 
Reichsbank was to rezeive certain gold and jewels and currency from the 
SS and instructed his subordinates, who were to work out the details, not 
to ask too many questions. As a result of this agreement the SS sent to the 
Reichsbank the personal belengings taken from the victims who had been 
exterminated ir. the eoncentration camps. The Reicksbank kept the coins 
and bank notes and sent the jewels, watches, and p2rsonal belongings to 
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Berlin municipal pawn shops. The gold came from the eyeglasses, and gold 
teeth and fillings was stored in the Reichsbank vaults. Funk had protested 
that he did not know that the Reichsbank was receiving articles of this 
kind. The Tribunal is of the opinon thas he either knew what was being 
received or was deliberately closing his eyes to what was being done. 

As Minister of Economies and President of the Reichsbank, Funk partici- 
pated in the economic exploitation of oceupied territories. He was presi- 
dent of the Continental Oil Company which was charged with the exploi- 
tation of the oil resources of occupied territcries in the Hast. He was 
responsible for the seizure of the gold reserves of the Czechoslovakian Na- 
tional Bank and for the liquidation of the Yugoslavian National Bank. On 
6 June 1942 his deputy sent a letter to the OKW requesting that funds from | 
the French Occupation Cost Fund be made available for black market pur- 
chases. Furk’s knowledge of German occupation policies is shown by his 
presence at the meeting of 8 August 1942, at which Goring addressed the 
various German occupation chiefs, told them of zhe products required from 
their territories, and added: ‘‘It makes no difference to me in this connec- 
tion if you say that your people will starve. '’ 

In the fall of 1943 Funk was a member of the Central Planning Board 
which determined the total number of laborers needed for German industry, 
and required Sauckel to produce them, usually by deportation from occu- 
pied territories. Funk did not appear to bə particularly interested in this 
aspect of the forced labor program, and usually sent a deputy to attend 
the meetings, often SS General Ohlendorf, zhe former Chief of the SD in- 
side of Germany and the former Commander of Einsatzgruppe D. But 
Funk was aware that the Board of which he was a member was demanding 
the importation of slave laborers, and allocating them to the various indus- 
` tries under its control. 

As President of the Reichsbank, Funk was also indirectly involved i in the 
utilization of concentration camp labor. Under his direction the Reichs- 
. bank set up a revolving fund of 12,000,000 Reichsmarks to the credit of the 
SS for the construction of factories to use concentration camp laborers. 
In spite of the fact that he occupied important official positions, Funk was 
never a dominant’ figure in the various programs in which he participated. 
This is a mitigating fact of which the Tribunal takes notice. 


Conclusion 


The Tribunal finds that Funk is not guilty on Count One but is aulis 
under Counts Two, Three, and Four. 


SCHACHT 


Schacht is indicted under Counts One and Two of the Indictment. 
Schacht served as Commissioner of Currency and President of the Reichs- 
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bank from 1923 to 1930, was reappointed President o the Bank on 17 
March 1933, Minister of Economics in August 1934, and Plenipotentiary 
General for War Economy in May 1935. He resigned from these two posi- 
tions in November 1937, and was appointed Minister without Portfolio. 
He was reappointed as President of the Reichsbank fcr a 1-year term on 
16 March 1937, and for a 4-year term on 9 March 193£, but was dismissed 
on 20 January 1939. He was dismissed as Minister witout Portfolio on 22 
January 1948. l 


Crimes against Peace 


Schacht was an active supporter of the Nazi Party before its accession to 
power on 30 January 1933, and supported the appointment of Hitler to the 
post of Chancellor. After that date he played an important rôle in the- 
vigorous rearmament program which was adopted, using the facilities of 
the Reichsbank to the fullest extent in the German rearmament effort. The 
Reichsbank, in its traditional capacity as financial agent for the German 
Government, floated long-term Government loans, the proceeds of -which 
were used for rearmament. He devised a system under which 5-year notes, 
known as Mefo bills, guaranteed by the Reichsbank and backed, in effect, by 
nothing more than its position as a bank of issue, wer2 used to obtain large 
sums for rearmament from the short-term money market. As Minister of 
Economies and as Plenipotentiary General for War Economy he was active 
in organizing the German economy for war. He made detailed plans for 
industrial mobiizatio and the codrdination of the Army with industry in 
the event of war. He was particularly concerned with shortages of raw 
materials and started a scheme of stock-piling, and a system of exchange 
control designed to prevent Germany’s weak foreign exchange position from 
hindering the acquisition abroad of raw materials needed for rearmament. 
On 3 May 193& he sent a memorandum to Hitler stating that ‘‘the accom- 
plishment of the armament program with speed and m quantity is the prob- 
lem of German polities, that everything else therefore should be subordi- 
nated to this purpose.”’ 

Schacht, by April 1936, began to lose his influence as the central figure 
in the German rearmament effort when Göring was appointed Coördinator 
for Raw Materials and Foreign Exchange. Göring advocated a greatly ex- 
panded program for the production of synthetic rew materials which was 
opposed by Schacht on the ground that the resulting financial strain might 
involve inflation. “he influence of Schacht suffered further when, on Oc- 
tober 1936, Goring was appointed Plenipotentiary Zor the Four Year Plan 
with the task of putting ‘‘the entire economy in a state of readiness for 
` war” within four years. Schacht had opposed the announcement of this 
plan and the appointment of Goring to head it, and it is clear that Hitler’s 
action represented a decision that Schacht’s economic policies were too con- 
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servative for the drastic rearmament policy which Hitler wanted to put into 
effect. 

‘After Géring’s appointment, Schacht and Göring promptly became em- 
broiled in a series of disputes. Although there was an element of personal 
controversy running through these disputes, Schacht disagreed with Göring 
on certain basic policy issues. Schacht, on financial grounds, advocated a 
retrenchment in the rearmament program, opposed as uneconomical much 
` of the proposed expansion of production fecilities, particularly for syn- 
thetics, urged a drastic tightening on Government credit and a cautious pol- 
icy in dealing with Germany’s foreign exchange reserves. As a result of 
this dispute and of a bitter argument in which Hitler accused Schacht of 
upsetting his plans by his financial methods, Schacht went on leave of ab- 
sence from the Ministry cf Economics on 5 September 1987, and resigned 
as Minister of Economics and as Plenipotentiary General for War Economy 
. on 16 November 1937. 

As President of the Reichsbank Schacht was still involved in disputes. 

“Throughout 1938 the Reichsbank continued to function as the financial 
agent for the German Government in floating lorg-term loans +o financial 
armaments. But on 32 March 1988 Schacht discontinued the practice of 
floating short-term notes guaranteed by the Reicksbank for armament ex- 
penditures. At the end of 1938, in an attempt to regain control of fiscal 
policy through the Reichsbank, Schacht refus2d en urgent request of the 
Reichsminister of Finance for a special credit to pay the salaries of civil 
servants which were not covered by existing funds. On 2 January 1939 
Schacht held a conference with Hitler at which ne urged him to reduce 
expenditures for armaments. On 7 January 1939 Schacht submitted to 
Hitler a report signed by the Directers of the Reichsbank which urged a 
drastic curtailment of armament expenditures and a balanced budget as 
‘the only methoc of preventing inflation. On 19 January Hitler dismissed 
Schacht as President of the Reichsbank. Ox 22 January 1943 Hitler dis- 
missed Schacht as Reichsminister without Portfolio, because of his ‘‘whole 
attitude during the present fateful fight of the German Nation.” On 23 
July 1944 Schacht was arrested by the Gestapo and confined in a concentra- 
tration camp until the end of the war. 

It is clear that Schacht was a central figure in Germany’s rearmament 
program, and the steps which he took, particularly in the early days of the 
Nazi regime, were responsible for Nazi Germany’s rapid rise as a military 
power. But rearmament of itself is not criminal under the Charter. To 
be a Crime agaicst Peace under Article 6 of the Charter it must be shown 
that Schacht carried out this rearmament as part of the Nazi plans to wage 
aggressive wars. 

Schacht has contended that he participated in the rearmament program 
only because he wanted to build up a strong and independent Germany 
which would earry out a foreign policy which would command respect on 
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an equal basis with other European countries; that when he discovered that 
the Nazis were rearming for aggressive purposes he attempted to slow down 
the speed of rearmament; and that after the dismissal of Von Fritsch and . 
Von Blomberg he participated in plaus to get rid of Hitler, first by oe: i 
ing him and later by assassination. 

Schacht, as early as 1936, began to advocate a limitation of the rearma- 
ment program for financial reasons. Had the policies advocated by him 
been put into effect, Germany would not have been prepared for a general 
European war. Insistence on his poLcies led to his eventual dismissal from 
all positions of economic significance in Germany. Qn the other hand, 
Schacht with his intimate knowledge sf German finance, was in a peculiarly 
good position to understand the true significance of Hitler’s frantic rearma- 
ment, and to realize that the eccnomic policy adopted was consistent only 
with waras its object. 

Moreover, Schacht continued to participate in German economic life and 
even, in a minor way, in some of th early Nazi aggressions. Prior to the 
occupation of Austria he set a rat2 of exchange between the mark and the ° 
schilling. After the cecupation o? Austria he arrang2d for the incorpora- 
tion of the Austrian National Bank into the Reichsbank and made a vio- 
lently pro-Nazi speech in which he szated that. the Reichsbank would always 
be Nazi as long as he was connected with it, praised Hitler, defended the 
À occupation of Austria, scoffed at objections to the way it was carried out, 
and ended with ‘‘to our Führer a triple ‘Sieg Heil.?’’ He has not con- 
tended that this speech did not represent his state of nind at the time. Af- 
ter this occupation o2 the Sudeten.and, he arranged for currency conver- 
sion and for the incorporation into the Reichsbank o2 local Czech banks of 
issue. On 29 November 1938 he nade a speech in which he pointed with 
pride to his economic policy which had created the high degree of German 
armament, and added that this armament had mate Germany’s foreign 
policy possible. - 

, Schacht was not involved in tae planning of any cf the specific wars of ` 
aggression charged in Count Two. His participation in the occupation of 
Austria and tke Sudetenland (ne:ther of which are charged as aggressive 
wars) was on such a limited basis that it does not amount to participation 
in the common plan charged in Ueunt One. He was clearly not one of the 
inner circle around Hitler which was most closely involved with this com- 
mon plan. He was regarded by tis group with unCisguised hostility. The 
testimony of Speer shows that Schacht’s arrest on 23 July 1944 was based 
as much on Hitler’s enmity towards Schacht growing out of his attitude 
before the war as ib was on suspicion of his comp icity in the bomb plot. 
The case against Schacht therefore depends on the inference that Schacht 
did in fact know of the Nazi aggressive plans. 

On this all-important questicn evidence has been given for the Prosecu- 
tion, and a considerable volume of evidence for the Defense. The Tribunal 
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has considered the whole of this iei with great care, and comes to the 
conclusion that this necessary inference has not been established beyond a 
reasonable doubt. 


Conclusion 


The Tribunal finds that Schacht is not guilty on this Indictment, and di- 
rects that he shail be dethereed by the Marshell when the Tribunal pres- 
ently adjourns. 


Dénirz 


Dönitz is indicted on Counts One, Two, and Three. In 1935 he took com- 
mand of the first U-boat flotilla commissioned since 1918, became in 1936 
commander of the submarine arm, and was made Vice-Admiral in 1940, 
Admiral in 1942, and on 30 January 1948 Commander-in-Chief of the Ger- 
man Navy. On1 May 1945 he became the Head of State, succeeding Hitler. - 


Crimes against Peace 


Although Dönitz built and trained the German U-boat arm, the evidence 
does not show he was privy to the conspiracy to wage aggressive wars or 
that he prepared and initiated such wars. He was a line officer performing 
strictly tactical duties. He was not present ab the important conferences 
when plans for aggressive wars were announced, and there is no evidence 
he was informed about the decisions reached there. Dönitz did, however, 
wage aggressive war within the meaning of that word as used by the Char- 
ter. Submarine warfare which began immediately upon the outbreak of 
war, was fully codrdinated with the other branches of the Wehrmacht. It 
is clear that his U-boats, few in number at the time, were fully prepared to 
wage war. : 

It is true that until his appointment in January 1943 as Commander-in- 
Chief he was not an ‘‘Oberbefehlshaber.’’ But this statement underesti- 
mates the importance of Dönitz’ position. He was no mere army or divi-, 
sion commander. The U-boat arm was the principal part of the German 
fleet- and Dönitz was its leader. The High Seas fleet made a few minor, if 
spectacular, raids during the early years of the war, but the real damage 
to the enemy was done almost exclusively by his submarines as the millions 
of tons of Allied and neutral shipping sunk will <estify. Dönitz was solely 
in charge of this warfare. The Naval War Command reserved for itself 
only the decision as to the number of submarines in each area. In the inva- 
sion of Norway, for example, Dönitz made recommendations in October 
1939 as to submarine bases, which he claims were no more than a staff study, 
and in March 1940 he made out the operational orders for the supporting 
U-boats, as discussed elsewhere in this Judgment. 
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. That his importance to the. German war effort was sd regarded is elo- 
quently proved by Raeder’s recommendation of Dönitz as his successor and 
his appointment by Hitler on 30 January 1943 as Comnander-in-Chief of 
the Navy. Hitler, too, knew that submarine warfare was the essential part 
of Germany’s naval warfare. 

From January 1943, Dönitz was consulted almost conticuously by Hitler. 
The evidence was that they conferred on naval problems about 120 times 
during the course of the war. 

As late as April 1945. when he admits he knew tle swuggle. was hope- 
less, Dönitz as its Commender-in-Chief urged the Navy to continue its fight. 
On 1 May 1945 he became the Head of State and as such ordered the Wehr- 
macht to continue its war in the East, until capitulation on 9 May 1945. 
Dönitz explained that Lis reason for these orders was z0 insure that the 
German civilian population might be evacuated and the Army might make 
an orderly retreat from the East. 

In the view of the Tribunal, the evidence shows that Dönitz was active 
in waging aggressive war. 


War Crimes 


. Dönitz is charged with waging unrestricted submarine. warfare contrary 
to the Naval Protocol of 1936, to which Germany acceded, and which re- 
affirmed the rules of submarine warfare laid down in the London Naval 
Agreement of 1930. 

The Prosecution has submitted that on 3 September 1939 the German 
U-boat arm began to wage unrestricted submarine warfare upon all mer- - 
chant ships, whether enemy or neutral, cynically disregarding the Proto- 
col; and that a calculated effort was made throughout the war to disguise 
this practice by making hypocritical references to international law and 
supposed violations by the Allies. 

Dönitz insists that at all times the Navy remained within the confines of 
international law and of the Protocol. He testified that when the war 
began, the guide to submarine warfare was the German Prize Ordinance 
taken almost literally from the-Protocol, that pursuant to the German view, 
he ordered submarines to attack all merchant ships in convoy, and all that 
refused to stop cr used their radio upon sighting a submarine. When his 
reports indicated that British merchant ships were being used to give in- 
formation by wireless, were being armed; and were attacking submarines 
on sight, he ordered his submarines on 17 October 1929 to attack all enemy ` 
merchant ships without warning on the ground that resistance was to be 
expected. Orders already had been issued on 21 Saptember 1939 to at- 
tack all ships, including neutrals, sailing at. night without lights in the 
English Channel. 

On 24 November 1939 the German Government issued a warning to neu- 
tral shipping that, owing to the frequent engagements taking place in the ` 
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waters around the British Isles and the French Coast between U-boats and 
Allied merchant ships which were armed and had instructions to use those 
arms as well as to ram U-boats, the safety of neutral ships in those waters 
could no longer be taken for granted. On 1 January 1940 the German 
U-boat Coramand, acting on the instructions of Hitler, ordered U-boats 
to attack all Greek merchant ships in th2 zane surrounding the British - 
Isles which was banned by the United Sates to its own ships and also 
merchant ships of every nationality in the limited area of the Bristol Chan- 
nel. Five days later a further order was given to U-boats to ‘‘make im- 
mediately unrestricted use of weapons against all ships’’ in an area of the 
North Sea, the limits of which were defined. Finally on 18 January 1940, 
U-boats wer2 authorized to sink, without warning, all ships ‘‘in those waters 
near the enemy coasts in which the use of mines can be pretended.” Bx- 
ceptions were to be made in the cases of United States, Italian, Japanese, 
and Soviet ships. f 

Shortly after the outbreak of war the Britisa Admiralty, in accordance 
with its Handbook of Instructions of 1938 to the Merchant Navy, armed its 
merchant vessels, in many cases convoyed them with armed escort, gave 
orders to send position reports upon sighting submarines, thus integrating 
merchant vessels into the warning network of naval intelligence. On 1 
October 1939 the British Admiralty announced that British merchant ships 
had been ordered to ram U-boats if possible. 

In the actual circumstances of this case, tae Tritunal is not prepared to 

hold Dönitz guilty for his conduct of submarine warfare against British 
armed merchant ships. 
_ However, the proclamation of operation] zones and the sinking of neu- 
tral merchant vessels which enter those zones presents a different ques- 
tion. This practice was employed in the war of 1914-18 by Germany and 
adopted in retaliation by Great Britain. The Washington Conference of 
1922, the London Naval Agreement of 1930, and the Protocol of 1936 were 
entered into with full knowledge that such zcnes had been employed in the 
first World War. Yet the Protocol made no exception for operational 
zones. The order of Dönitz to sink neutral shios without warning when 
found within these zones was therefcre, in the opinion of the Tribunal, a 
violation of the Protocol. 

It is also asserted that the German U-boat arm not only did not carry out 
the warning and rescue provisions of the Protocol but that Dönitz delib- 
erately ordered the killing of survivors of shipwrecked vessels, whether 
enemy or neutral. The Prosecution has introduced much evidence sur- 
rounding two orders of Dénitz—War Order Number 154, issued in 1939, 
and the so-called ‘‘Laconia’’ Order of 1942. ‘he Defense argues that these 
orders and the evidence supporting them do not show such a policy and 
introduced much evidence to the contrary. The Tribunal is of the opinion 
that the evidence does not establish with the certainty required that Dönitz 
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deliberately ordered the killing of shipwrecked survivors. The orders 
were undoubtedly ambiguous, and deserve the strongest censure. 

‘The evidence further stows that the rescue provisions were not carried 
_ out and that the Defendant ordered that they should not be carried out. 
The argument of the Deiznse is that the security of the submarine is, as 
the first rule of the sea, paramount to rescue, and that the development 
of aircraft made rescue impossible. This may be so, but the Protocol is 
explicit. If the commander cannot rescue, then under its terms he can- 
not sink a merchant vessel and should allow it to pass harmless before his 
periscope. These orders, then, prove Dönitz is guilty of a violation of the 
Protocol. 

In view of all of the facts proved and in particular cf an order of the 
British Admiralty announced on 8 May 1940, according to which all ves- 
sels should be sunk at night in the Skagerrak, and the answers to interroga- 
tories by Admiral Nimitz stating that unrestricted submarine warfare was 
carried on in the Pacific Ocean hy the United States from the first day that 
Nation entered the war, the sentence of Dénitz is not assessed on the ground 
of his breaches of the international law of submarine werfare. 

Dönitz was also charged with- responsibility for Hiiler’s Commando 
Order of 18 October 1942. Dönitz acmitted he receivei and knew of the 
order when he was Flag Officer of U-boats, but disclaimed responsibility. 
He points out that the order by its express terms excluded men captured 
in naval warfare, that the Navy had no territorial commands on land, and 
that submarine commanders would never encounter commandos. 

In one instance, when he was Commander-in-Chief of the Navy, in 1948, 
the members of the crew of an Allied motor torpedo boat were captured 
by German Naval Forces. They were interrogated for intelligence pur- 
poses on behalf of the local Admiral, and then turned over by his order to 
the SD and shot. Dönitz said that if they were captured by the Navy 
their execution was a violation of the Commando Order, that the execu- 
tion was not announced in the Wehrmacht communiqué, and that he was 
never informed of the incident. He pointed out that the Admiral in ques- 
tion was not in his chein of command, but was subordinate to the Army 
general in command of the Norway cecupation. But Dönitz permitted the 
order to remain in full force when he became Commarder-in-Chief, and. to 
that extent he is responsible. ' 

Dönitz, in a conference of 11 December 1944, said ‘‘12,000 concentration 
camp prisoners will be employed in the shipyards as additional labor.’’ 
At this time Dönitz had no jurisdiction over shipyazd construction, and 
claims that this was merely a suggestion at the meeting that the responsible 
officials do something about the production of ships, that he took no steps 
to get these workers since it was not a matter for his jurisdiction and that 
he does not know whether they ever were procured. He admits he knew 
of concentration camps. A man in his position must necessarily have 
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known that citizens of occupied countries in large numbers were confined 
in the concentration camps. 

In 1945 Hitler requested the opinion of J odi end Dönitz whether the 
Geneva Convention should be denounced. The notes of the meeting be- 
tween the two military leaders on 20 February 1945 show that Dénitz ex- 
pressed his view that she disadvantages of such ar action outweighed the 
advantages. The summary of Dönitz’ atitude shown in the notes taken 
by an officer, included the following sentence: ‘‘It would be better to carry 


. out the measures considered necessary without warning, and at all costs to 


/\ 


save face with the outer world.’’ 

The Prosecution insisted that ‘‘the measures’’ referred to meant the Con- 
vention should not be denounced, but skculd be broken at will. The De- 
fense explanation is that Hitler wanted te break the Convention for two 
reasons: to take away “rom German troops the protection of the Conven- 
tion, thus preventing taem from continuing to surrender in large groups © 
to the British and Americans, arid also te permit reprisals against Allied 
prisoners of war because of Allied bombing raiés. Dönitz claims that what 
he meant by ‘‘measures’’ were disciplinary measures against German 
troops to prevent them from surrendering and that his words had no ref- 
erence to measures against the Allies; moreover that this was merely a sug- 
gestion, and that in any event no such measures were ever taken, either 
against Allies or Germans. The Tribunal, however, does not believe this 
explanation. The Geneva Convention wes not, however, denounced by 
Germany. The Defense has introduced several affidavits to prove that 
British naval prisoners of war in camps under Dömitz’ jurisdiction were 
treated: strictly according to the Convention, and the Tribunal takes this 
act into consideration, regarding it as a mitigating circumstance. 


Conclusion 


The Tribunal finds Dénitz is not guilty on Count One of the Indictment, 
and is guilty on Counts Two and Three. 


RAEDER 


Raeder is indicted on Counts One, Two, and Three. In 1928 he became 
Chief of Naval Command and in 1935 Oberbefeklshaker der Kriegsmarine 
(OKM) ; in 1939 Hitler made him Gross-Admiral. He was a member of 
the Reich Defense Council. On 30 January 1943 Dönitz replaced him at 
his own request, and he became Admiral Inspector cf the Navy, a nominal 
title. 


` Crimes against Pecce 


‘In the 15 years he commanded it, Raeder built and directed the German 
Navy; he accepts full responsibility until retirement in 1948. He admits 
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the Navy violated the Versailles Treaty, insisting it was “a matter of honor 
for every man’’ to do so, and alleges that the violations were for the most: 
part minor, and Germany built less than her allowable strength. These 
violations, as well as those of the Anglo-German Naval Azreement of 1935, 
have already been discussed elsewhere in this Judgment. 

Raeder received the directive of 24 June 1937 from Von Blomberg re- 
quiring special preparations for war against Austria. He was one of the 
five leaders present at the Hossbach Conference of 5 November 1937. He 
claims Hitler merely wished by this conference to spur the Army to faster 
rearmament, insists he believed the questions of Austria end Czechoslovakia 
would be settled peacefully, as they were, and points to the new naval 
treaty with England which had just been signed. He received no orders 
to speed construction o2 U-boats, indicating that Hitler was not planning 
war. 

Raeder received directives on ‘‘Fall Griin’’ and the directives on ‘‘Fall 
Weiss” beginning with that of 3 April 1939; the latter directed the Navy 
to support the Army by intervention from the sea. He was also one of 
the few chief leaders present at the meeting of 23 May 1939. He attended 
the Obersalzberg briefing of 22 August 1939. 

The conception, of the invasion of Norway irst arose in the mind of 
Raeder and not that of Hitler. Despite Hitler’s desire, as shown by his 
directive of October 1£39 to keep Scandinavia neutral. the Navy examined 
the advantages of naval bases there as early as October. Admiral Karls 
originally suggested to Raeder the desirable aspects cf bases in Norway. 
A questionnaire, datec 3 October 1989, which sought comments on the de- 
sirability of such bases, was circulated within SKL. Cn 10 October Raeder 
discussed the matter with Hitler; his War Diery entry for that day says 
Hitler intended to give the matter consideration. « few months later 
Hitler talked to Raeder, Quisling, Keitel, and Jodl; OKW began its plan- 
ning and the Naval War Staff worked with OKW staff officers. Raeder 
received Keitél’s direetive for Norway on 27 January 1940 and the subse- 
quent directive of 1 March, signed by Hitler. 

Raeder defends his actions on the ground it was a move to forestall the 
British. It is not nesessary again to discuss this defense, which has here- 
tofore been treated in some detail, concluding that Gzrmany’s invasion of 
Norway and Denmark was aggressive war. In a letter to the Navy, Raeder 
said: ‘‘The operations of the Navy in the occupation cf Norway will for all 
time remain the greaz contribution of the Navy to this war.” 

.Raeder received the directives, including the innumerable postponements, 
for the attack in the West. In a meeting of.18 March 1941 with Hitler 
he urged the occupazion of all Greece. He claims this was only after the 
British had landed end Hitler had ordered the attack, and points out the 
Navy had no interest in Greece. He received Hitler’s directive on Yugo- 
slavia. 
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Raeder endeavored tc dissuade Hitler from embarking upon the invasion 
of the U.S.S.R. In September 1940 he urged on Hitler an aggressive 
Mediterranean policy zs an alternative to an attack on Russia. On 14 
November 1940 he urged the war against England ‘‘as our main enemy”? 
and that submarine and naval air force conszruction be continued. He 
voiced ‘‘serious objections against the Russian campaign before the defeat 
of England,” according to notes of the German Naval War Staff. He 
claims his objections were based on the violation of the Non-Aggression 
Pact as well as strategy. But once the decision had been made, he gave 
permission 6 days before the invasion of the Soviet Union to attack Russian 
submarines in the Baltic Sea within a specified warning area and defends 
this action because these submarines were ‘‘snooping’’ on German activities. 

It is clear from this evidence that Raeder participated in the planning 
and waging of aggressive war. 


War Crimes 


Raeder is charged with War Crimes on the High Seas. The Athenia, 
an unarmed British passenger liner, was sunk on 3 September 1939, while 
outward bound to America. The Germans 2 months later charged that 
Mr. Churchill deliberately sank the Athenia to encourage American hos- 
tility to Germany. In faet, it was sunk by the German U-boat 30. Raeder 
claims that an inexperienzed U-boat commander sank it in mistake for an 
armed merchant cruiser, shat this was not known until the U-30 returned 
several weeks after the German denial and that Hitler then directed the 
Navy and Forsign Office to continue denying it. Raeder denied knowledge 
of the propaganda campaign attacking Mr. Chureaill. 

The most serious charge against Raeder is that he carried out unre- 
stricted submarine warfar2, including sinking cf unarmed merchant ships, 

„of neutrals, non-rescue and machine-gunning of survivors, contrary to the 
London Protocol of 1936. The Tribur:al makes the same finding on Raeder 
on this charge as it did as to Dönitz, which has already been announced, 
up until 30 January 1943 when Raeder retired. 

The Commardo Order of 18 October 1942, whick expressly did not apply 
to naval warfare, was transmitted by the Naval War Staff to the lower 
naval commanders with the direction it should be ‘distributed orally by 
flotilla leaders and section commanders to their subordinates. Two com- 
mandos were put to death by the Navy, and not the SD, at Bordeaux on 
10 December 1342. The comment of the Naval War Staff was that this 
was ‘‘in accordance with the Fiihrer’s special order, but is nevertheless 
something new in international law, since the soldiers were in uniform.’’ 
Raeder admits he passed the order down through the chain of command, 
and he did not object to Hitler. 
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Conclusion td 


The Tribunal finds thas Raeder.is guilty on Counts Ons, Two, and Three. 


Von SCHIRACH 


Von Schirach is indicted under Counts One and Four. He joined the 
Nazi Party and the SA in 1925. In 1929 he became the leader of the Na- 
tional Socialist Students Union. In 1931 he was made Reichs Youth 
Leader of the Nazi Parsy with control over all Nazi youth organizations, 
including the Hitler Juzend. In 19338, after the Nazis had obtained con- 
trol of the Government, Von Schirach was made Leadar of Youth in the 
German Reich, originally a position within the Ministry of the Interior, 
but, after 1 December 1936, an office in the Reich Cabinet. In 1940 Von 
Schirach resigned as head of the Hitler Jugend and Leader of Youth in 
the German Reich, but retained his position as Reichsleiter with control 
over Youth Edücation. In 1940 he was appointed Gauleiter of Vienna, 
Reichs Governor of Vienna, and Reichs Defense Commissioner for that 
territory. 


Crimes against Peace 


After the Nazis had 2ome to power Von Schirach, utilizing both physical 
violence and official pr2ssure, either drove out of existence or took-over all 
youth groups which competed with the Hitler Jugend. A, Hitler decree 
of 1 December 1936 incorporated all German youth within the Hitler Ju- 
gend. By the time formal conscription was introduced in 1940, 97 percent 
of those eligible were already members. 

Von Schirach used the Hitler Jugend to educate German Youth ‘‘in the 
spirit of National Socialism’’ and subjected them to an intensive program 
of Nazi propaganda. He established the Hiter Jugend as a source of re- 
placements for the Nazi Party formations. In Octcber 1988 he entered 
into an agreement wizh Himmler under which members of the Hitler Ju- 
gend who met SS standards would be considered as the primary source of 
replacements for the SS. 

Von Schirach used also the Hitler Jugend for vre-military mann 
Special units were seb up whose primary purpose was training specialists 
for the various branches of the service. On 11 August 1939 he entered into 
an agreement with Keitel under which the Hitler Jugend agreed to carry 
out its pre-military activities under standards laid down by the Wehrmacht 
and the Wehrmacht agreed to train 30,000 Hitler Jugend instructors each 
year. The Hitler Jugend placed particular emphasis on the military spirit 
and its training program stressed the importance of return of the colonies, 
the necessity for Lebensraum, and the noble destiny of German youth to 
die for Hitler. 
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Despite the warlike nature of the activities of the Hitler Jugend, how- 
ever, it does not appear that Von Schirack was involved in the development 
of Hitler’s plan for territorial expansion by means of aggressive war, or 
that he participated i in the planning or preperation of any of the wars of 
aggression. 


Crimes against Humanity 


In July 1940 Von Schirach was appoinied Gauleiter of Vienna. At the. 
same time he was appointed Reichs Goveznor for Vienna and Reichs De- 
fense Commissioner, originally for Military District 17, including the Gaue 
of Vienna, Upper Danube, and Lower Danube and, after 17 November 1942, 
for the Gaue of Vienna alone. As Reichs Defense Commissioner, he had 
control of the civilian war economy. As Reichs Governor he was head of ` 
the municipal administration of the City of Vienna, and, under the super- 
vision of the Minister of the Interior, in charge of the governmental admin- 
istration of the Reich in Vienna. 

Von Schirach is not charged with the commission: of War Grice in Vi- 
enna, only with the commission of Crimes against Humanity. As has al- 
ready been seen, Austria was occupied pursuant to a common plan of ag- 
gression. Its occupation is, therefore, a ‘‘crime within the jurisdiction of 
the Tribunal,’’ as that term is used in Artizle 6 (c) of the Charter. As a 
result, ‘‘murder, exermmsion, enslavement, Ceportation, and other in- 
humane acts” and ‘‘persecutions on politicel, racial, or religious grounds’’ 
in connection ‘with this predpetion: constittte a Crime against Humanity 
under that Article. 

As Gauleiter of Vienna, Von Schirach came under the Sauckel decree, 
. dated 6 April 1942, making the Gauleiters Sauckel’s plenipotentiaries for 
manpower with authority to supervise the utilization and treatment of 
manpower within their Gaue. Sauckel’s directives provided that the forced 
laborers were to be fed, sheltered, and treated so as to exploit them to the 
highest possible. degree at the lowest possible expense. 

When Von Schirach beeame Gauleiter of Vienna the deportation of the 
Jews had already been b2gun, and only 60,000 out of Vienna’s original 
190,000 Jews remained. On 2 October 1940 he attended a conference at 
Hitler’s office and told Frank that he had 50,000 Jews in Vienna which the 
General Government would have to take over from him. On 3 December 
1940 Von Schirach received a letter from Lemmers stating that after the 
receipt of the reports made by Von Schirach, Hitler had decided to deport 
the 60,000 Jews still remaining in Vienna to the General Government be- 
eause of the housing shortage in Vienne. The deportation of the Jews from 
Vienna was then begun and continued until the early fall of 1942.- On 15 
September 1942 Von Schirach made a speech in which he defended his 
action in having driven ‘‘tens of thousands upon tens of thousands of 
‘Jews into the ghetto of the East” as ‘‘contrikuting to European eulture.”? 
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While the Jews were bzing deported from Vienna, reports, addressed to 
him in his official capacity, were received in Von Schirach’s office from the 
office of the Chief of the Security Police and SD which contained a descrip- 
tion of the activities of Hinsatzgruppen in exterminating Jews. Many of 
these reports were initialed by one of Von Schirach’s principal deputies. 
On 30 June 1944 Von Sehirach’s office also received a letter from Kalten- 
brunner informing him that a shipmert of 12,000 Jews was on its way to 

- Vienna for essential war work and that all those who were incapable of 
work would have to be Eept in readiness fo? ‘‘special action.’’ 

The Tribunal finds that Von Schirach, while he did not originate the 
policy of deporting Jews from Vienna, participated in this deportation 
after he had become Gauleiter of Vienna. He knew that the best the Jews 
could hope for was a miserable existence in the ghettos of the Hast. Bul- 
letins describing the Jewish extermination were in his office. 

While Gauleiter of Vienna Von Schirach continued to function as Reichs- 
leiter for Youth Educétion and in this capacity he was informed .of the 
Hitler Jugend’s participation in the plan put into effect in the fall of 1944 
under which 50,000 young people between the ages of 10 and 20 were evacu- 
-ated into Germany from areas recaptured by the Soviet forces and used as 
apprentices in German industry and as avxiliaries in units of the German 
Armed: Forces. In the summer of 1942 Von Schirach telegraphed Bor- 
mann urging that a bombing attack on an English cultural town be car- 
ried out in retaliation for the assassination of Heydrich which, he claimed, 
had been planned by the British. 


Conclusion 


The Tribunal finds that Von Schirach is not guilty on Count One. He is 
guilty under Count Four. 


f SAUCKEL 


Sauckel is indicted under all fcur Counts. Sauckel joined the Nazi 
Party in 1923, and became Gauleiter cf Thuringia in 1927. He was a 
member of the Thuringian legislatıre from 1927 to 1933, was appointed 
Reichsstatthalter for Thuringia in 1932, and Thuringian Minister of the 
Interior and head of the Thuringian Stete Ministry in May 1933. He be- 
came a member of the Reichstag in 1983. He held the formal rank of Ober- 
gruppenfiihrer in both the SA and the SS. ` 


Crimes against Peace 


The evidence has not satisfied the Tribunal that Sauckel was sufficiently 
connected with the common plan to wage aggressive war or sufficiently in- 
volved in the planning or waging of the aggressive wars to allow the Tri- 
bunal to convict him on Counts One or Two. 
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War Crimes and Crimes cgainst Humanity 


On 21 March 1942 Hitler appointed Secckel Plenipotentiary General for 
the Utilization of Labor, with authority to put under uniform control ‘‘the 
utilization of all available manpower, inzuding that of workers recruited 
abroad and of prisoners of war.’’ Sauck-I was instructed to operate within 
the fabric of the Four Year Plan, and o1 27 March 1942 Göring issued a 
decree as Commissioner for the Four Yea- Plan transferring his manpower 
sections to Sauckel. On 30 September 1£42 Hitler gave Sauckel authority 
to appoint Commissioners in the various eccupied territories, and ‘‘to take 
all necessary measures Zor the enforcemert’’ cf the Decree of 21 March 
1942. 

Under the authority which he obtained br these decrees, Sauckel set up a 
program for the mobilization of the labor resources available to the Reich. 
One of the important parts of this mobilizetion was the systematic exploita- 
tion, by force, of the lator resources of ta2 occupied territories. Shortly 
after Sauckel had taken office, he hac the ecverning authorities in the vari- 
ous occupied territories issue decrees, estatl:shing compulsory labor service 
in Germany. Under the authority of these decrees Sauckel’s commissioners, 
backed up by the police authorities of the ozeupied territories, obtained and 
sent to Germany the laborers which were recessary to fill the quotas given 
them by Sauckel. He described so-callec ‘‘voluntary’’ recruiting by a 
whole batch oz male and female agents jusi as was Cone in the olden times 
for shanghaiing.’’ That real voluntary recruiting was the exception rather 
than the rule is shown by Sauckel’s statement on 1 March 1944, that ‘‘out: 
of five million foreign workers who arrivec in Germany not even 200,000 
came voluntarily.” Althcugh he now claims that the statement is not true, 
the circumstances under which it was madz. as well as the evidence pre- 
sented before the Tribunal, leave no doubt tkat it was substantially accurate. 

The manner in which the unfortunate slave laborers were collected and 
transported to Germany, end what happened to them after they arrived, 
has already been described. Sauckel argues that he is not responsible for 
these excesses in the administration of the prozram. He says that the total 
number of workers’ to be obtained was set by the demands from agriculture 
and from industry ; that obzaining the workez: was the responsibility of the 
occupation authorities, transporting them to Germany. that of the German 
railways, and taking care of them in Germany that of the Ministries: of 
Labor and Agricultur2, the German Labor Front, and the various industries 
involved. He testifies that insofar as he hed any authority he was con- 
stantly urging humane treatment. 

There is no doubt, cwevar, that Sauckel Led over-all responsibility for 
the slave labor program. At the time of the events in question he did not 
fail to assert control cver tke fields which he mow claims were the sole re- 
sponsibility of others. His regulations provided that his commissioners 
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should have authority for obtaining labor, and he was constantly in the 
field supervising the steps which were being taken. He was aware of ruth- 
less methods being taken to obtain laborers, and vigorously supported them 
on the ground that they were necessary to fill the quotas. : 

Sauckel’s regulations also provided that he had responsibility for trans- 
porting the laborers to Germany, allocating them to employers and taking 
eare of them, and that the other agencies involved in these processes were 
subordinate to him. He was informed of the bad conditions which existed. 
It does not appear that he advoeated brutality for its own sake, or was an 
advocate of any program such as Himmler’s plan for extermination through 
work. His attitude was thus expressed in a regulation: 


“ All the men must be fed, sheltered and treated in such a way as to 
exploit them to the highest possible extent at the lowest conceivable 
degree of expenditure.”’ é 


The evidence shows that Sauckel was in charge of a program which involved 
deportation for slave labor of more than 5,000,000 human beings, many of 
them under terrible corditions of cruelty and suffering. 


Conclusion 


The Tribunal finds that Sauckel is not guilty on Counts One and Two. 
He is guilty under Counts Three and Four. 


J ODL 


Jodl is indicted on all four Counts. From 1935 to 1938 he was Chief of 
the National Defense Section in the High Command. After a year in com- 
mand of troops, in August 1939 he returned to become Chief of the Opera- 
tions Staff of the Higa Command of the Armed Forces. Although his im- 
mediate superior was Defendant Keitel, he reported directly to Hitler on 
operational matters. In the strict military sense, Jodl was the actual plan- 
ner of the war and responsible in large measure for the strategy and con- 
duct of operations. 

Jodl defends himself on the ground he was a soldier sworn to obedience, 
and not a politician; and that his staff and planning work left him no time 
for other matters. He said that when he signed or initialed orders, memo- ` 
randa, and letters, he did so for Hitler and often in the absence of Keitel. 
Though he claims that as a soldier he had to obey Hitler, he says that he 
often tried to obstruct certain measures by delay, which occasionally proved 
successful as when. he renee Hitler’s demand that a directive be sneg to 
lynch Allied ‘‘terror fliers.’ 
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Crimes against Peace | 


Entries in Jodl’s diary of 18 and 14 February 1938 show Hitler in- 
-structed both him and Keitel to keep up military pressure against Austria 
begun at the Schuschnigg conference by simulating military measures, and 
that these achieved their purpose. When Hitler decided ‘‘not to tolerate’ 
Schuschnigg’s plebiscite, Jodl brought to the conference the ‘‘old draft,’’ 
the existing staff plan. His diary for 10 March shows Hitler then ordered 
the preparation of ‘‘Case Otto,” and the directive was initialed by Jodl. 
Jodl issued supplementary instructions on 11 March, and initialed Hitler’s 
order for the invasion on the same date. i 

In planning the attack on Czechoslovakiz, Jodl was very active, accord- 
ing to the Schmundt Notes. He initialed items 14, 17, 24, 36, and 37 in the — 
Notes. Jodl admits he agreed with OKH that the ‘‘incident’’ to provide 
German intervention must occur at the latest by 1400 on X-1 Day, the day 
before the attack, and said it must occur at.a fixed time in good flying 
weather. Jodl conferred with the propaganda experts on ‘‘imminent com- 
mon tasks’’ such as German violations of irternational law, exploitation of 
them by the enemy and refutations by the Germans, which ‘‘task’’ Jodl 
considered ‘‘particularly important.’’ 

After Munich, Jodl wrote: / 


“*Czechoslovakia as a power is out. . The genius of the Führer 
and his determination not to shun even a World War have again won 
the victory without.the use of force. The hope remains that the in- 
credulous, the weak, and the doubtful people have been converted and 
will remain that way.’ 


Shortly after the Sudeten occupation, Jodl went to a post command and 
did not become Chief of the Operations Staff in OKW until the end of 
August 1939. 

Jodl discusisd the Norway invasion with Hitler, Keitel, and Raeder on 
12 December 1939; his diary is replete with “ate entries on his activities in 
preparing this attack: Jodl explains his comment that Hitler was still look- 
ing for an ‘‘excuse’’ to move meant he was waiting for reliable intelligence 
on the British plans, and defends the invasion as a necessary move to fore- 
stall them. His testimony shows that from October 1939 Hitler planned to 
attack the West through Belgium, but was doubtful about invading Holland 
until the middle of November. On 8 Febrcary 1940, Jodl, his deputy 
Warlimont, and Jeschonnek, the Air Forces planner, discussed among them- 
selves the ‘‘new idea” of attacking Norway, Denmark, and Holland, but ~ 
guaranteeing the neu‘rality of Belgium. Many of the 17 orders postponing ` 
the attack in the West for various reasons including weather conditions, 
until May 1940, were signed by Jodl. 

He was active in the planning against Greece and Yugoslavia. The 
Hitler order of 11 January 1941 to intervene in Albania was initialed by 


JUDICIAL DECISIONS 8l 


Jodl. On 20 January, 4 months before the attack, Hitler 10ld a conference 
of German and Italian gererals in Jodl’s presence that German troop con- 
centrations in Rumania were to be used against Greece. Jodl was present 
on 18 March when Hitler told Raeder all Greece must be occupied before 
any ‘settlement could be reached. On 27 March, when Hizler told the Qer- 
man High Command that the destruction of Yugoslavia should be accom- 
plished with ‘‘unmerciful harshness,’’ and the decision was taken to bomb 
Belgrade without a declaration of war, Jodl was also there. 

Jodl testified that Hitler feared an attack by Russia anc so attacked first. 
This preparation began almost a year before the invasion. - Jodl told Warli- 
mont as early as 29 July 1940 to prepare the plans since Hitler had decided 
to attack; and Hitler later told Warlimont he had planned to attack in 
August 1940 but postpored it for military reasons. He initialed Hitler’s 
directive of 12 Novembez 1940 that preparations verbally ordered should 
be continued and also initialed ‘‘Case Barbarossa’ on 18 December. On 3 
February 1941 Hitler, Jodl, and Keitel discussed the invasion, and he was 
present on 14 June when final reports on ‘‘ Case Barbarossa’’ were made. 


War Crimes and Crimes against Humanity 


On 18 October 1942 Hitler issued the Commando Order and a day later a 
supplementary explanation to commanding officers ouly. The covering 
memorandum was signed by Jodl. Early drafts of tha order were made 
by Jodl’s staff, with his knowledge. Jodl testified he was strongly opposed 
on moral and legal grounds, but could not refuse to pass it on. He insists 
he tried to. mitigate its harshness in practice by not informing Hitler when 
it was not carried out. He initialed the OKW memorandum of 25 June 
1944 reaffirming the Order after the Normandy landings. 

A plan to eliminate Soviet commissars was in the directive for ‘‘Case 
Barbarossa.’ The decision whether they should be killed without trial was’ 
to be made by an officer. A draft contains Jodl’s handwriting suggesting ` 
this should be handled as retaliation, and he testified zhis was his attempt 
to get around it. . 

When in 1945 Hitler considered denouncing the Geneva Convention, Jodl 
argued the disadvantages outweighed the advantages. On 21 February he 
told Hitler adherence to the Convention would not inzerfere with the con- 
duct of the war, giving as an example the sinking of a British hospital ship 
as a reprisal and callirg it a mistake. He said he did so because it was the 
only attitude Hitler would consider, that moral or legal arguments had no 

. effect and argues he thus prevented Hitler from denouncing the Convention. 

There is little evidence that Jodl was actively connected with the slave 
labor program, and Łe musi have concentrated on Lis strategic planning 
function. But in his speech of 7 November 1948 to the Gauleiters he said 
it was necessary to act ‘“‘with remorseless vigor and resolution?’ in Denmark, 
France, and the Low Countries to compel work on tke Atlantic Wall. 
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By teletype of 28 October 1944 Jodl c>dered the evacuation of all persons 
in northern Norway and burning of their houses so they could not help the 
Russians. Jodl says he was against th:s. but Hitler ordered it and it was 

‘not fully carried out. A document of the Norwegian Government says such 
an evacuation did take place in northezr Norway and 30,000 houses were 
damaged. On 7 October 1941, Jodl signed a2 order that Hitler would not 
accept an offer of surrender of Leningrad or Moscow, but on the contrary 
he insisted that they be completely destroyed. He says this was done be- 
cause the Germans were afraid those citizs would be mined by the Russians 
as was Kiev. No surrender was ever offered. : 

His defense, in brief, is the doctrine of '‘supericr orders,’’ prohibited by 
Article 8 of the Charter as a defense. There is nothing in mitigation. 
Participation in such crimes as these have never been required of any sol- 
dier and he cannot now shield himself behind a mythical requirement of 
soldierly obedience at all costs as his excrs2 for commission of these crimes. 


Conclusiea 


The Tribunal finds that Jodl is guilty cn all four Counts. 


Vow PAPEN 


Von Papen is indicted under Counts Ona and Two. He was appointed 
Chancellor of the Reich on 1 June 1932, and was succeeded by Von Schlei- 
cher on 2 December 1932. He was made Vice Chancellor in the Hitler 
Cabinet on 30 January 1933, and on 13 November 1938 Plenipotentiary for 
the Saar. On 26 July 1934 he was appointed Minister to Vienna, and was 
recalled on 4 February 1938. On 29 April 1939 he was appointed Ambas- 
sador to Turkey. He returned to Germaty when Turkey broke off diplo- 
matic relations with Germany in August 1544. ; 


Crimes against Feace 


Von Papen was active in 1932 and 1933 in helping Hitler to form the Co- 
alition Cabinet and aided in his appointmenz as Chancellor on 30 January 
1933. As Vice Chancellor in that Cabinet ze participated in the Nazi con- 
solidation of control in 1933. On 16 June 1334, however, Von Papen made . 
a speech at Marburg which contained a derunciation of the Nazi attempts: 
to suppress the free press and the church, c£ the existence of a reign of 
terror, and of ‘“‘159 percent Nazis’? who were mistaking ‘‘brutality for 
vitality.” On 30 June 1934, in the wave of viclence which accompanied 
the so-called Röhm Purge, Von Papen was taken into custody by the SS, 
his office force was arrested, and two of his associates, including the man 
who had helped him work on the Marburg speech, were murdered. Von 
Papen was released on 8 July 19384. 
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Notwithstanding the murder of his associates, Von Papen accepted the > 
position of Minister to Austria on 26 July 1984, the day after Dollfuss had 
been assassinated. His appointment was announced in a letter from Hitler 
which instructed him to Cirect relations between the two countries ‘‘into 
normal and friendly channels’’ and assured him of Hitler’s ‘‘complete and 
unlimited confidence.’’ As Minister to Austria, Von Papen was active in 
trying to strengthen the position of the Nazi Party in Austria for the pur- 
pose of bringing about Anschluss. In early 1985 he attended a meeting in 
Berlin at which the policy was laid down to avoid everything which would 
give the appearance of German intervention in the internal affairs of Aus- 
tria. Yet he arranged fcr 200,000 marks a month to be transmitted to ‘‘the 
persecuted National Socialist sufferers in Austria.” On 17 May 1935 he 
reported to Hitler the results cf a conference with Captain Leopold, the 
leader of the Austrian Nazis, and urged Hitler to make a statement recog- 
nizing the national indep2ndence of Austria, and predicting that the result 
might be to help the formation of a coalition between Schusehnigg’s Chris- 
tian Socialists and.the Austrian Nazis against Starhemberg. On 27 July 
1925 Von Papen reportec to Hitler that the union of Austria and Germany 
could not be brought about by external pressure but only by the strength 
of the National Socialist movement. He urged that the Austrian Nazi 
Party change its character as a centralized Reich German party and become 
a rallying point for all National Germans. 

- Von Papen was involved in oceasional Nazi political demonstrations, sup- 
ported Nazi propaganda activicies and submitted detailed reports on the 
activities of the Nazi Party, and routine reports relating to Austrian mili- 
“tary defenses. His Austrian policy resulted in the agreement of 11 July 
1986, which nominally restored relations between Germany and Austria to 
“normal and friendly form,’’ but which had a secret supplement providing 
for an amnesty for Austrian Nazis, the lifting of censorship on Nazi papers, 
the resumption of political activities by Nazis and the appointment of men 
friendly to the Nazis in the Schuschnigg Cabinet. 

After the signing of this agreement Von Papen offered to resign, but his 
resignation was not ace2pted. Thereafter he proceeded to bring continued 
pressure on the Austrien Government to bring Nazis into the Schuschnigg 
Cabinet and to get them important positions in the Fatherland Front, Aus- 
tria’s single legal party. On 1 September 1936 Von Papen wrote Hitler . 
advising him that ant:-Nazis in the Austrian Minisiry of Security were 
holding up the infiltration of the Nazis into the Austrian Government and 
recommended bringing ‘‘slowly intensified pressure directed at changing 
the regime.” 

On 4 February 1938 Von Papen was notified of his recall as Minister to 
Austria, at the same time that Von Fritsch, Von Blomberg, and Von Neu- 
rath were removed from their positions. He informed Hitler that he re- 
gretted his recall because he had been trying since November 1937 to induce 
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Schuschnigg to hold.a conference with Hitler and Schuschnigg had indi- 
eated his willingness to do so. Acting under Hitler’s instructions, Von 
Papen then returned to Austria and arranged the conference which was | 
held at Berchtesgaden on 12 February 1938. Von Papen accompanied 
Schuschnigg to that conference, and at ics conclusion advised Schuschnigg 
to comply with Hitler’s demands. On 1] March 1938 Hitlet ordered Von 
Papen to return to Berlin. Von Papen was in the Chancellory on 11 March. `, 
when the occupation of Austria was ordezed. No evidence has been offered 
showing that Von Papen was in favor of the decision to occupy Austria by 
force, and hé had testified that he urged Hitler not to take this step. 

After the annexation of Austria Von F'apen retired into private life and 
there is no evidence that he took any part in polities. He accepted the | 
position of Ambassador to’ Turkey in April 1939, but no evidence has been ` 
offered concerning his activities in that p-sition implicating kim in crimes. 

The evidence leaves no doubt that Von Papen’s primary purpose as Min- ' 
ister to Austria was to undermine the Schuschnigg regime and strengthen 
the Austrian Nazis for the purpose of bringing about Anschluss. To carry 
through this plan he engaged in both :satrigue. and bullying. But the 
Charter does not: make criminal such off2nses against political morality, 

- however bad these may be. Under the Charter Von Papen can be held 
guilty only if'he was a party to the planring of aggressive war. . There is 
no evidence that he was a party to the pans uncer which the occupation 
of Austria was a step in the direction of further aggressive action, or even 
that he participated in plans to occupy Arstria by aggressive war if neces- 
sary. But it is not established beyond a reasonable doubt that this was the 
purpose of his activity, and therefore the Tribunal cannot hold that he was 
a party to the common plan charged in Czunt One or participated in. the 
planning of the aggressive wars charged under Count Two. oe 


Conclusion E 


The Tribunal finds that Von Papen is nat guilty under- this Indictment, 
and directs that he shall be discharged by the Marshal, when the Tribunal 
presently adjourns. i i 


i 


Sryss-Inquart 


Seyss-Inquart is indicted under all Four Counts. Seyss-Inquart, an 
Austrian attorney, was appointed State Corxcillor in Austria in May 1937 
as a result of German pressure. He had been associated with the Austrian 
Nazi Party since 1931, but had often had difficulties with that Party and- 
did not actually join the Nazi Party until 18 March 1938. He was ap- - 
pointed Austrian Minister of Security and Interior with control over the 
police, pursuant to one of the conditions which Hitler had. imposed on 
Schuschnigg in the Berchtesgadén Conferenc: of 12 February 1938. 


cÈ 
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Activities in Austria 


Seyss-Inquart participated in the last stages of the Nazi intrigue which 


. preceded the German occupation of Austria, and was made Chancellor of 
Austria as a result of German threats of invasion. 


‘On 12 March 1938 Seyss-Inquart met Hitler at Linz and made a speech 
welcoming the German forces and advocating the reunion of Germany and 


` Austria. On 18 March he obtained the passage of a law providing that 


Austria should become a’ province of Germany and succeeded Miklas as 
President of Austria when Miklas resigned rather than sign the law. 
Seyss-Inquart’s title was changed to Reich Governor of Austria on 15 March 


1938, and on the same day he was given the title of a general in the SS.. 


He was made a Reich Minister without Portfolio on 1 May 1939. 
. On 11 March 1939 he visited. the Slovakian Cabinet in Bratislava and 


. induced them to declare their independence in a way which fitted in closely: 


with Hitler’s offensive against the independerice of Czechoslovakia. 

As Reich Governor of Austria, Seyss-Inquart instituted a program of 
confiscating Jewish property. Under his regime Jews were foréed to emi- 
grate, were sent to concentration camps, and were subject to pogroms. At 
the end of his regime he codperated with the Security Police and SD in the 
deportation of Jews from Austria to the East. While he was Governor 


‘of Austria, political opponents of the Nazis were sent to concentration 
camps by the Gestapo, mistreated, and often killed. 


Criminal Activities in Poland and the Netherlands 


In September 1939 Seyss-Inquart was appointed Chief of Civil Adminis- 
tration of South Poland. On 12 October 1939 Seyss-Inquart was made 
Deputy Governor Genzral of the General Government of Poland under 
Frank. On 18 May 1940 Seyss-Inquart was appointed Reich Commissioner 
for Occupied Netherlands. In these positions he assumed responsibility 
for governing territory which had been occupied by aggressive wars and 
the administration of which was of vital imparta in the aggressive war 
being waged by Germany.. 

. As Deputy Governor General of the General Government of Poland, 
Seres loanni was a supporter of the harsh occupation policies which were 
put in effect. In November 1939, while on an inspection tour through the 
General Government, Seyss-Inquart stated that Poland was to be so ad- 
ministered as to exploit its economic resources for the benefit of Germany. 
Seyss-Inquart also advocated the ‘persecution of Jews and was informed of 
the beginning of the AB action which involved the murder of many Polish 


- intellectuals. 


As Reich Commissioner for the Ganei Netherlands, Seyss-Inquart 


“was ruthless in applying terrorism to suppress all opposition to the German 


occupation, a program which he described as ‘‘annihilating’’ his opponents. 
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In collaboration with the local Higher SS and Pclice Leaders he was in- 
volved in the shooting of hostages for ofenses against the occupation au- 
thorities and sending to concentration csmps all suspected opponerts of 
occupation policies including priests and 2ducatcrs. Many of the Dutch 
police were forced to participate in these >rograras by threats of reprisal 
against their families. Dutch courts were also ferced to participate in this 

. program, but when they indicated their ~eluctance to give sentenc2s of 
imprisonment because so many prisoners were in fact killed, a greater 
emphasis wes placed on the use of summary police courts. 

Seyss-Inquart carried out the economic siministration of the Netherlands 
without regard for rules of the Hague Ccnvention, which he described as 
obsolete. Instead, a policy was adopted Zor the maximum utilization of 
economic potential of the Netherlands, and executed with small rezard 
for its effect on the inhabitants. There was widespread pillage of public 
and private property which was given colar of legality by Seyss-Inquart’s 
regulations, and assisted by manipulations of the financial institutions of 
the Netherlands under his control. 

As Reich Commissioner for the Netherlands, Seyss-Inquart immediately 
began sending forced laborers to Germany. Until 1942 labor service in 
Germany was theoretically voluntary, but was actually coerced by strong: 
economic and governmental pressure. Ir 1942 Seyss-Inquart formally 
decreed compulsory labor service, and utilized the services of the Security 
Police and SD to prevent evasion of his order. During the occupation cver 
500,000 people were sent from the Nether-ends to the Reich as laborers 
and only a very small proportion were actuelly volunteers. 

One of Seyss-Inquart’s first steps as Reic: Commissioner of the Netker- 
lands was to put into effect a series of laws imposirg econome discrimina- 
tions against the Jews. This was followed. oy decrees requiring their reg- 
istration, decrees compelling them to reside + ghettos and to wear the Star 
of David, sporadic arrests and detention im concentration camps, end 
finally, at the suggestion of Heydrich, the mass deportation of almost 140,- 
000 of Holland’s 140,000 Jews to Auschwicz and the ‘“‘final solution.’’ 
Seyss-Inquart admits knowing that they vere going to Auschwitz, Lut 
claims that he heard from people who had been to Auschwitz that the Jews 
were comparatively well off there, and that h-- thought that they were being 
held there for resettlement after the war. In light of the evidence and >n 
account of his official position it is irapossibls to believe this claim. 

Seyss-Inquart contends that he was not responsible for many of tae 
crimes committed in the occupation of the Netherlands because they were 
either ordered from the Reich, committed by the Army, over which he had 
no control, or by the German Higher SS and =olice Lzader, who, he claims, 
reported directly to Himmler. It is true that some of the excesses were 
the responsibility of the Army, and that the Higher §S and Police Leader, 
although he was at the disposal of Seyss-Inquart, could always report di- 
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rectly to Himmler.. It is also true that in certain cases Seyss-Inquart op- 
posed the extreme measures used by these other agencies, as when he was 
largely successful in preventing the Army from carrying out a scorched 
earth policy, and urgec the Higher SS and Police Leaders to reduce the 
number of hostages to be shot. But the fact remains that Seyss-Inquart 
was a knowing and voluntary participant in War Crimes and Crimes against 
Humanity which were committed in the occupation of the Netherlands. 


Conclusion 


The Tribunal finds that Seyss-Inquart is guilty ander Counts Two, 
Three, and Four. Seyss-Inquart is not guilty on Count One. 


SPEER 

Speer is indicted urder all four Counts. Speer joined the Nazi Party 
in 1932. In 1934 he was made Hitler’s architect and became a close per- 
sonal confidant. Shortly thereafter he was made a department head in 
the German Labor Front and the official in charge of capital construction 
on the staff of the deputy to the Führer, positions wiich he held through 
1941. On 15 February 1942, after the death of Fritz Todt, Speer was 
appointed Chief of the Organization Todt and Reich Minister for Arma- 
ments and Munitions (after 2 September 1943, for Armaments and War 
Production). The positions were supplemented by his appointments in 
March and April 1942 as General Plenipotentiary for Armaments and as a 
member of the Central Planning Board, both within the Four Year Plan. 
Speer was a member of the Reichstag from 1941 unt:l the end of the war. 


Crimes against Peace 


The Tribunal is of opinion that Speer’s activities do not amount to ini- 
tiating, planning, or preparing wars of aggression. or of conspiring to 
that end. He became the head of the armament industry well after all of 
the wars had been commenced and were under way. His activities in 
charge of German armament production were in aid cf the war effort in the 
same way that other productive enterprises aid in the waging of war; but 
the Tribunal is not prepared to find that such activities involve engaging 
in the common plan to wage aggressive war as charged under Count One 
or waging aggressive war as charged under Count Two. 


War Crimes and Crimes against Hu-nanity 


The evidence introduced against Speer under Counts Three and Four 
relates entirely to his participation in the slave labor program. Speer 
himself had no direct administrative responsibility for this program. Al- 
though he had advocated the appointment of a General Plenipotentiary for 
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the Utilization of Labor because he wanted one central authority with whom 
he could deal on labor matters, he did not cbtain administrative control 
over Sauckel. Sauckel was appointed directly by Hitler, under the decree 
of 21 March 1942, which provided that he should be directly responsible to 
Göring, as Plenipotentiary of the Four Year Plan. 

As Reich Minister for Armaments and Munitions and General Plenipo- 
tentiary for Armaments under the Four Year Plan, Speer had extensive 
authority over production. His original authority was over construction 
and production of arms for the OKW. This was progressively expanded 
to include naval armaments, civilian production and finally, on 1 August 
1944, air armament. As the dominant member of the Central Planning 
Board, which had supreme authority for the scheduling of German produc- 
tion and the allocation and development of raw materials, Speer took the 
position that the Board had authority to instruct Sauckel to provide labor- 
ers for industries under its control and sucezeded in sustaining this position 
over thé objection of Sauckel. The practice was developed under which 
Speer transmitted to Saukel an estimate of the total number of workers 
needed. Sauckel obtained the labor and allocated it to the various indus- 
tries in accordance with instructions supplied by Speer. 

Speer knew when he made his demands >n Sauckel that they would be 
’ supplied by foreign laborers serving under compulsion. He participated 
in conferences involving the extension of the slave labor program for the 
purpose of satisfying his demands. He was present at a conference held 
during 10 and 12 August 1942 with Hitler and Sauckel, at which it. was 
agreed that Sauckel should bring laborers by force from occupied terri- 
tories where this was necessary to satisfy the labor needs of the industries 
under Speer’s control. Speer also attended a conference in Hitler’s head- 
quarters on 4 January 1944, at which the decision was made that.Sauckel 
should obtain ‘‘at least 4 million new workers from occupied territories”? 
in order to satisfy the demands for labor made by Speer, although Sauckel 
indicated that he could do this only with help from Himmler. 

Sauckel continually informed Speer and his representatives that foreign 
laborers were being obtained by force. At a meeting of 1 March 1944 
_ Speer’s deputy questioned Sauckel very closely about his failure to live up 
to the obligation to supply 4 million workers from occupied territories. In 
- some cases Speer demanded laborers from specifie foreign countries. Thus, 
at the conference of 10-12 August 1942 Sauckel was instructed to supply 
Speer with ‘‘a further million Russian laborers for the German: armament 
industry up to and including October 1942.’” At a meeting of the Central 
Planning Board on 22 April 1943 Speer discussed plans to obtain Russian 
laborers for use in the coal mines, and flatly vetoed the suggestion that this 
labor deficit should be made up by German labor. 

Speer has argued that he advocated the reorganization of the labor pro- 
gram to place a greater emphasis on utilization of German labor in war 
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production in Germany and on the use of labor in occupied: countries in 
local production of consumer ‘goods formerly producéd in Germany. Speer 
took steps in this direezion by establishing the so-called ‘‘blocked indus- 
tries’’ in the occupied territories which were used to produce goods to‘be 
shipped to Germany. Employees of these industries were immune from 
_ deportation to Germany as slave laborers and any worker who had been 
ordered to go to Germany could avoid deportation if ke went to work for 
a blocked industry. Tais system, although somewhat less inhumane than 
deportation to Germany, was still illegal. The system cf blocked industries 
played only a small part in the over-all slave labor program, although 
Speer urged its coöperation with the slave labor program, knowing the way 
in which it was actually being administered. In an cfficial sense, he was 
its principal beneficiary and he constantly urged its extension. 

Speer was also directly involved in the utilization of forced labor, as 
Chief of the Organization Todt. The Organization Todt functioned prin- 
cipally in the occupied areas on such projects as the Atlantic Wall and the 
construction of military highways, and Speer has admitted that he relied 
on compulsory service to keep it adequately staffed. He also used concen- 
tration camp labor in the industries.under his control. He originally ar- 
` ranged to tap this source of labor for use in small out-of-the-way factories; 
and later, fearful of Himmler’s jurisdictional ambitions, attempted to 
. use as few concentration ‘camp workers as possible. 

Speer was also involved in the use of prisoners of war in armament in- 
dustries but contends that he utilized Soviet prisoners of war only in in- 
dustries covered by tke Geneva Convention. 

Speer’s position was such that he was not directly concerned with the 
cruelty in the administration of the slave labor program, although he was 
aware of its existence. For example, at meetings of the Central Planning 
Board he was informed that his demands for labor were so large as to ne- 
cessitate violent methods in recruiting. At a meeting of the Central 
Planning Board on 30 October 1942, Speer voiced kis opinion that many 
slave laborers who claimed to be sick were malingerers and stated: ‘‘There 
is nothing to be said against SS and police taking drastic steps and putting 
those known as slackers into concentration camps. ** Speer, however, in- 
sisted that the slave laborers be given adequate food and working condi- 
tions so that they could work efficiently. 

In mitigation it must be recognized that Speer’ s eszablishment of blocked 
imdustries did keep many laborers in their homes and that in the closing 
stages of the war he was one of the few men who Lad the courage to tell 
Hitler that the war was lost and to take steps to prevent the senseless de- 
struction of production facilities, both in occupied <erritories and in Ger- 
many. He carried out his opposition to Hitler’s scorched earth program 
in some of the Western countries and in Germany by deliberately sabo- | 
taging it at considerable personal risk. . 
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Conclusion 


The Tribunal finds that Speer is not guilty on Counts One and Two, but 
is guilty under Counts Three and Four. 


Von NEURATH 


Von Neurath is indicted under all four Counts. He is a professional 
diplomat who served as German Ambassador to Great Britain from 1930 to 
1932. On 2 June 1932 he was appointed Minister of Foreign Affairs in the 
Von Papen Cabinet, a position which he held under the Cabinets of Von 
Schleicher and Hitler. Von Neurath resigned as Minister of Foreign 
Affairs on 4 February 1988, and was mace Reich Minister without Port- 
folio, President of the Secret Cabinet Couneil, and a member of the Reich 
Defense Council. On 1$ March 1939 he was appointed: Reich Protector for 
Bohemia and Moravia, and served in this capacity until 27 September 
1941. He held the formal rank of Obergruppenfiihrer in the SS. 


Crimes against Peace 


As Minister of Foreign Affairs, Von Neurach advised Hitler in connection 
with the withdrawal from the Disarmament Conference and the -League of 
Nations on 14 October 1933, the institution of rearmament, the passage on 
16 March 1925 of the lew for universal mil:tary service, and the passage 
on 21 May 1935 of the secret Reich Defense Law. He was a key figure in 
the negotiation of the Maval Accord entered into between Germany and 
England on 18 June 1985. He played an important part in Hitler’s de- 
cision to reoccupy the Raineland on 7 Marzà 19386, and predicted that the 
occupation could be carrisd through without any reprisals from the French. 
On 18 May 1936 he told the American Ambéssador to France that it was 
the policy of the German Government to do nothing in foreign affairs until 
“the Rhineland had been digested,’’ and that as soon as the fortifications 
in the Rhineland had been constructed and tn2 countries of central Europe 
realized that France could not enter Germany at will, ‘‘all those countries 
will begin to feel very differently about theiz foreign policies and a new 
constellation will develop °’ 

Von Neurath took part in the Hossbach conference of 5 November 19387. 
He has testified that he was so shocked by Hicler’s statements that he had 
a heart attack. Shortly trereafter he offered to resign, and his resignation 
was accepted on 4 Februery 1938, at the same time that Von Fritsch and 
Von Blomberg were dismissed. Yet with kncwledge of Hitler’s aggressive 
plans he retained a formal relationship with the Nazi regime as Reich Min- 
ister without Portfolid, President of the Secret Cabinet Council and a mem- 
ber of the Reich Defense Council. He took charge of the Foreign Office at 
the time of the occupation of Austria, assured the British Ambassador that 
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this had not been caused by a German ultimatum, and informed the Czecho- 
slovakian Minister that Germany interded to abide by its arbitration con- 
vention with Czechoslovekia. Von Neurath participatec in the last phase 
of the negotiations preceding the Munich Pact, but contends that he entered 
these discussions only to urge Hitler to make every effort to settle the issues 
by peaceful means. 


Criminal Activities in Czechoslovakia 


Von Neurath was appointed Reich Protector for BoLemia and Moravia 
on 18 March, 1939. Bokemia and Moravia were occupied by military force. 
Hacha’s consent, obtained as it was oy duress, cannot be considered as 
justifying the occupation. Hitler’s decree of 16 Marck 1939, establishing 
the Protectorate, stated that this new territory should ‘‘belong henceforth 
to the territory of the Jerman Reich,’’ an assumption that the Republic 
of Czechoslovakia no longer existed. But it also went on the theory that 
Bohemia and Moravia retained their sovereignty subject only to the inter- 
ests of Germany as expressed: by the Protectorate. Therefore even if the 
doctrine of subjugation should be considered to be applicable to territory 
occupied by aggressive action, the Tribunal does ‘nct believe that this 
Proclamation amounted to an incorpcration which was sufficient to bring 
the doctrine into effect. The occupation of Bohemia and Moravia must 
therefore be considered a military oc2upation covered by the rules of war- 
fare. Although Czechoslovakia was not a party to the Hague Convention 
of 1907, the rules of laxd warfare expressed in this Convention are declara- 
tory of existing international law and hence are applicable. 

As Reich Protector, Von Neurath instituted an administration in Bo- 
hemia and Moravia similar to that ic effect in Germany. The free press, 
political parties, and trade unions were abolished. Ail groups which might 
serve as opposition were outlawed. Ozechoslovakian industry was worked 
into the structure of German war production, and exploited for the German 
war effort. Nazi anti-Semitic policies and laws were also introduced. Jews 
were barred from lead:ng positions in Government anc business. 

In August 1939 Von Neurath issued a proclamation warning against any 
acts of sabotage and stating that ‘‘the responsibility for all acts of sabotage 
is attributed not only to individual perpetrators but to the entire Czech 
population.’’ When the war broke out on 1 Septembar 1989, 8,000 promi- 
nent Czechs were arrested by the Security Police in bohemia and Moravia 
and put into protective custody. Many of this group died in concentration 
camps as a result of mistreatment. 

In October and November 1939 Czechoslovakian students held a series of 
demonstrations. As a result, on Hitler’s orders, all universities were closed, 
1,200 students imprisoned, and the nine leaders of the demonstration shot 
by Security Police and SD. Von Neurath testified that he was not in- 
formed of this action in advance, but it was announced by proclamation 
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over his signature poszed on placards throughout the Protectorate, which 
he claims, however, was done without his authority. 
On 31 August 1940 Von Neurath transmitted to Lammers a memorandum 
which he had prepared dealing with the future of the Protectorate, and a 
memorandum with his approval prepared by Carl Herman Frank on the 
same subject. Both dealt with the cuestion of Germanization and proposed 
that the majority of the Czechs might be assimilated racially into the Ger- 
man Nation. Both advocated the eliminaticn of the Czechoslovakian intel- 
ligentsia and other groups which might resist Gerraanization. Von Neu- 
rath’s by expulsion, Frank’s by expulsion or ‘‘special treatment.” ` 
Von Neurath has argued that the actual enforcement of the repressive 
measures was carried out by the Security Police and SD who were under 
the control of his State Secretary. Carl Herman Frank, who was appointed 
at the suggestion of Himmler and who, as a Higher SS and Police Leader, 
reported directly to: Himmler. Von Neurath further argues that anti- 
Semitic measures and those resulting in economic exploitation were put into 
effect in the Protectorate as the result of policies decided upon in the Reich. 
However this may be, he served as the chief Germar official in the Protecto- 
rate when the administration of this territory played an important rôle in 
the wars of aggression waich Germany was waging in the East knowing that 
War Crimes and Crimes against Panty: were being committed under hiy 
‘authority. 

- In mitigation it must be remembered that Von Neurath did intervene 
with the Security Police and SD for the release of many of the Czecho- 
slovaks who were arrested on 1 September 1939, and for the release of stu- . 
dents arrested later in the fall. On 23 September 1941 he was summoned 
before Hitler and told that he was not being harsh enough and that Hey- 
.drich was being sent to the Protectorate to combat the Czechoslovakian re- 
sistance groups. Von Neurath attempted to dissuade Hitler from sending 
Heydrich, but in vain, ard when he was not successful, offered to resign. 
When his resignation was not accepted he went on leave, on 27 September 
1941, and refused to act as Protector after that date. His resignation was 
formally accepted in August 1943. 


Gonin 


The Tribunal finds that Von Neurath is guilty under all four Counts. 


X 


- 


FRITZSCHE 


Fritzsche is indicted o1 Counts, One, Three, anc Four. He was best 
known as a radio commentator, discussing once a week the events of the 
day on his own program, *‘Hans Fritzsche Speaks.’’ He began broadcast- 
ing in September 1932; in the same year he was made the head of the Wire- 
less News Service, a Reich Government agency. When, on 1. May 1938, this 
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agency was incorporated by the National Socialists into their Reich Min- 
istry of Popular Enlightenment and Fropaganda, Fritzsche became a mem- 
ber of the Nazi Party and went to that Ministry. In December 1938 he 
became head of the Home Press Division of the Ministry; in October 1942 
he was promoted to the rank of Ministerial Director. After serving briefly 
on the Eastern Front in a propaganda company, he was, in November 1942, 
made head of the Radic Division of tae Propaganda Ministry and Plenipo- 
tentiary for the Political Organization of the Greater Cerman Radio. 


Crimes against Peace 


As head of the Home Press Division Fritzsche supervised the German” 
press of 2,300 daily newspapers. In pursuance of this function he held 
daily press conferences to deliver the directives of the Propaganda Ministry 
to these papers. He was, however, subordinate to Dietrich, the Reich Press 
Chief, who was in turn a subordinete of Goebbels. It was Dietrich who 
received the directives to the press of Goebbels and o-her Reich Ministers, 

.and prepared them as instructions, which he then handed to Fritzsche for 
the press. 

From time to time, the ‘‘Daily Paroles of the Reich Press Chief,’’ as these 
instructions were labe_ed, directed the press to present to the people certain 
themes, such as the Leadership Principle, the Jewish zroblem, the problem 
of living space, or other standard Nazi ideas. A vigorous propaganda cam- 
paign was carried out before each major act of aggression. While Fritzsche 
headed the Home Press Division, he instructed the pr2ss how the actions or 

` wars against Bohemia and Moravia, Poland, Yugoslavia, and the Soviet 
Union should be dealt with. Fritzsche had no control of the formulation 
of these propaganda yolicies. He was merely a conduit to the press of the 
instructions handed him by Dietrich. In February 1939 and before the 
absorption of Bohemia and Moravia, for instance, ie received Dietrich’s 
order to bring to the attention of the press Slovakia’s efforts for independ- 
ence, and the anti-Germanic policies and politics of the existing Prague 
Government. This crder to Dietrich originated in the Foreign Office. 

The Radio Division, of which Fritzsche became the head in November 
1942, was one of the 12 divisions of the Propaganda Ministry. In the be- 
ginning Dietrich ani other heads of divisions exerted influence over the 
policies to be followed by radio. Towards the enc of thé war, however, 
Fritzsche became the sole authority within the Ministry fcr radio activities. 
In this capacity he formulated and issued daily radic ‘‘paroles’’ to all Reich 
propaganda offices, according to the general political policies of the Nazi 
regime, subject to the directives of the Radio-Political Division of the For- 
eign Office, and the personal supervision of Goebbek. 

_ Fritzsche, with other officials of the Propaganda Ministry, was present at 
Goebbels’ daily staff conferences. Here they were instructed in the news 
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and propaganda policies of the day. After 1943 Fritzsche himself ocea- 
sionally held these con=erences, but only when Goebbels and his State See- 
retaries were absent. And even then his only function was to transmit the 
Goebbels’ directives relayed to him by telephone. 

This is the summary of Fritzsche’s positions and influence in the Third 
Reich. Never did he azhieve sufficient stature to attend the planning con- ` 
ferences which led to aggressive war ; indeed according to his own uncontra- 
dicted testimony he never even had a conversation with Hitler. Nor is 
there any showing that he was informed of the decisions taken at these con- 
ferences. His activities cannot be said to be these which fall-within the 
„definition of the common plan to wage aggressive war as already set forth 
_ in this Judgment. 


War Cranes and Crimes against Humanity 


The Prosecution has esserted that Fritzsche incited and encouraged the 
commission of War Crimes by deliberately felsifying news to arouse in the 
German People those passions which led them to the commission of atroci- 
ties under Counts Three and Four. His position and official duties were 
not sufficiently important, however, to infer that he took part in originating 
or formulating propaganda campaigns. Í 

Excerpts in evidence from his speeches show definite anti-Semitism on his 
part. He broadcast, for example, that the war had been caused by Jews 
and said their fate had turned out ‘‘as unpleasant as the Führer predicted.” 
But these speeches did not urge persecution or extermination of Jews. 
There is no evidence that he was aware of their extermination in the East. 
The evidence moreover shows that he twice attempted to have publication 
of the anti-Semitic Der Stürmer suppressed, though unsuccessfully. 

In these broadcasts Friczsche sometimes spread false news, but it was not _ 
proved he knew it to be false. For example, he reported that no German 
U-boat was in the vicinity of the Athenia when it was sunk. This informa- 
tion was untrue; but Fritzsche, having received it from the German Navy, 
had no reason to believe it was untrue. 

It appears that Fritsch2 sometimes made strong statements of a propa- 
gandistic nature in his broadeasts. But the Tribunal is not prepared to 
hold that they were intended to incite the German People to commit atroci- 
ties on conquered peoples, and he cannot be held to have been a participant 
in the crimes charged. H:s aim was rather to arouse popular sentiment in 
support of Hitler and the German war effort. 


Conclusion 


The Tribunal finds that Fritzsche is not guilty under this Indictment, 
and directs that he shall be discharged by the Marshal when the Tribunal 
presently adjourns. 
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BORMANN 


Bormann is indicted on Counts One, Three, and Four. He joined the 
National Socialist Party in 1925, was a member of the Staff of the Supreme 
Command of the SA from 1928 to 1930, was in charge cf the Aid Fund of 
the Party, and was Reichsleiter from 1933 to 1945. From 1983 to 1941 he 
was Chief of Staff in the Office of the Fiihrer’s Deputy end, after the flight 
of Hess to England, became Head of the Party Chancellery on 12 May 
1941. On 12 April 1943 he became Secretary to the Fährer. He was po- 
litical and organizational head of the Volkssturm and s general in the SS. 


Crimes against Peace 


Bormann in the beginning a minor Nazi, steadily rose to a position of 
power and, particularly in the closing days, of great irfluence over Hitler. 
He was active in the Perty’s rise to power and even mcre so in the consoli- 
dation of that power. He devoted much of his time to the persecution of 
the churches and of the Jews within Germany. 

The evidence does not show that Bormann knew of EFitler’s plans to pre- 
pare, initiate, or wage aggressive wars. He attended none of the important 
conferences when Hitler revealed piece by piece these plans for aggression. 
Nor can knowledge be 2onclusively inferred from the positions he held. It 
_ was only when he became head of the Party Chancellery in 1941, and later 
in 1943 Secretary to the Führer when he attended many of Hitler’s confer- 
ences, that his positions gave him the necessary access. Under the view 
stated elsewhere whick. the Tribunal has taken of the conspiracy to wage 
aggressive war, there is not sufficient evidence to bring Bormann within the 
scope of Count One. 


War Crimes and Crimes against Humanity 


By decree of 29 May 1941 Bormann took over the offices and powers held 
by Hess; by the decree of 24 January 1942 these powers were extended to 
give him control over all laws and directives issued by Hitler. He was 
thus responsible for laws and orders issued thereafier. On 1 December 
1942 all Gaue became Reich defense districts, and the Party Gauleiters re- 
sponsible to Bormanr. were appoinied Reich Defens2 Commissioners. In 
effect, this made them the administrators of the entire civilian war effort. 
This was so not only in Germany, but also in those territories which were 
incorporated into the Reich from the absorbed and conquered territories. 

Through this mechanism Bormann controlled the ruthless exploitations 
of the subjected populace. His order of 12 August 1942 placed all Party 
agencies at the disposal of Himmler’s program for fcreed resettlement and 
denationalization of persons in the oceupied countries. Three weeks after 
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the invasion of Russia, he attended the conference of 16 July 1941 at Hit- 
ler’s field quarters with Göring, Rosenberg, and Keitel; Bormann’s reports 
show that there were discussed and develcped detailed plans of enslave- 
ment and annihilation of the population of shese territories. And on 8 May 
1942 he conferred with Hitler and Rosenberg on the Žorced resettlement of 
` Dutch personnel in Latvia, the exterminaticn program in Russia, and the 
economic exploitation of the Eastern territories. He was interested in the 
confiscation of art and other properties in the East. His letter of 11 Janu- 
ary 1944 called for the creation of a large scale organization to withdraw 
commodities from the occupied territories for the bombed-out German 
populace. 

Bormann was extremely active in the persecution cf the Jews, not A 
in Germany but also in the absorbed and conquered countries. He took 
part in the diseussiòns which led to the removal of 60,030 Jews from Vienna 
to Poland in coöperation with the SS and the Gestapc. He signed the de- 
cree of 31 May 1941 extending the Nuremberg Laws to the annexed Hastern 
territories. In an order of 9 October 1942 ae declared that the permanent 
elimination of Jews in Greater German territory coulé no longer be solved 
by emigration, but only by applying ‘‘ruthless force’’ in the special camps 
in the Hast. On 1 July 1943 he signed an ordinanc2 withdrawing Jews 
from the protection of the law courts and placing them under the exclusive 
jurisdiction of Himmler’s Gestapo. 

Bormann was prominent in the slave laber program. The Party leaders 
supervised slave labor matters in the respective Gaue, including employ- 
ment, conditions of work, feeding, and housing. By his circular of 5 May 
. 1948 to the Leadership Corps, distributed dcwn to the level of Ortsgrup- 
penleiter, he issued directions regulating the treatment of foreign workers, 
pointing out they were subject to SS contrcl on security problems, and 
ordered the previous mistreatment to cease. A report of 4 September 1942 
relating to the transfer of 500,000 female domestic workers from the Hast 
to Germany showed that control was to be exercised by Sauckel, Himmler, 
and Bormann.. Sauckel by decree of 8 Septamber directed the Kreisleiter 
to supervise the distribution and assignment ‘of these female laborers. 

Bormann also issued a series of orders to the Party lzaders dealing with 
the treatment cf prisoners of war. On 5 November 1941 he prohibited de- 
cent burials for Russian prisoners of war. Cn 25 November 1948 he di- 
rected Gauleiter to report cases of lenient treatment of prisoners of war. 
And on 18 September 1944 he ordered liaisor between the Kreisleiter with 
the camp commandants in determining the us2 to be made of prisoners of 
war for forced labor. On 29 January 1943 Le transmitted to his leaders 
OKW instructions allowing the use of firearms, and ecrporal punishment 
on recalcitrant prisoners of war, contrary to the Rules of Land Warfare. 
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On 30 September 1944 he signed a decree taking from the OKW jurisdic- | 
tion over prisoners of war and handing them over to Eimmler and the SS. 

Bormann is responsizle for the lynching of Allied airmer. On 30 May 
1944 he prohibited any police action or criminal proczedings against per- 
sons who had taken pazt in the lynching of Allied fliers. This was accom- 
panied by a Goebbels’ propaganda campaign inciting tae German people to 
take action of this nature, and the conference of 6 June 1944, where regula- 
tions for the application of lynching were discussed. 

His Counsel, who has labored under difficulties, was unable to refute this 
evidence. In the face of these documents, which bear Bormann’s signature, 
it is difficult to see hcw he could do so even were the defendant present. 
Counsel has argued that Bormann is dead and that the Tribunal should not 
avail itself of Article 12 of the Charter, which gives it the right to take pro- 
ceedings in absentia. But the evidence of death is not conclusive, and the 
Tribunal, as previously stated, is determined to try him in absentia. If 
Bormann is not dead end is later apprehended, the Control Council for Ger- 
many may, under Arzicle 29 of the Charter, consider any facts in mitiga- 
tion, and alter or reduce his sentence, if deemed proper. 


Conclusion 


The Tribunal finds that Bormann is not guilty on Count One, but is 
guilty on Counts Three and Four. 


1 October 1946 


/s/ GEOFFREY LAWRENCE /3/ NORMAN BIRKETT 
President 
/s/ Francis BEEDLE /s/ JOHN J. PARKER 
/s/ H. DONNEDIEU DE VABRES /s/ R. FALCO 
/8/ NIKITCHENEO l /s/ A. VOLCHKOV 
Sentences 


In accordance with Article 27 of the Charter, the President of the Inter- 
national Military Tribunal, at its concluding session of 1 October 1946, 
pronounced the sentence on the defendants convicted on the Indictment : 


“Defendant Herman Wilhelm Goring, on the Counts of the Indictment 
on which you have been convicted, the Internationa: Military Tribunal sen- 
tences you to death by hanging. 

‘Defendant Rudslf Hess, on the Counts of the Indictment on which you 
have heen convicted, the Tribunal sentences you to imprisonment for life. 
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“Defendant Joachim von Ribbentrop, on the Courts of the Indictment 
on which you have been convieted, the Tribunal senteaces you to death by 
hanging. 

“Defendant Wilhelm Keitel, on the Counts of the Indictment on which 
you have beer: convicted, the Tribunal sentences you to death by hanging. 

‘Defendant Ernst Kaltenbrunner, on the Counts of the Indictment on 
which you have been convicted, the Tribunal sentences you to death by 
hanging. 

**Defendant Alfred Rosenberg, on the Counts of the Indictment on which 
you have been convicted, the Tribunal sentences you t) death by hanging. 

“Defendant Hans Frank, on the Counts o2 the Indictment on which you 
have been convicted, the Tribunal sentences you to death by hanging. 

“Defendant Wilhelm Frick, on the Counts of the Indictment on which 
you have been convicted, the Tribunal sentences you to death by hanging. 

‘Defendant Julius Streicher, on the Counts of the Indictment on which 
you have been convicted, the Tribunal sentences you tc death by hanging. 

‘Defendant Walter Funk, on the Counts of the Indictment on which 
you have been convicted, the Tribunal sentences you to imprisonment for 
` life. 

‘“‘Defendant Karl Dönitz, on the Counts of the Indictment on which you 
have been convicted, the Tribunal sentences you to 10 years’ imprisonment. 

“Defendant Erich Raeder, on the Counts of the Indictment on which you 
have been convicted, the Tribunal sentences vou to imprisonment for life. 

‘‘Defendant Baldur von Schirach, on the Count of the Indictment on 
which you have been convicted, the Tribunal sentences you to 20 years’ 
imprisonment. 

“Defendant Fritz Sauckel, on the Counts of the Indictment on which 
you have been convicted, the Tribunal sentences you to death by hanging. 

“Defendant Alfred Jodl, on the Counts of the Indictment on which you 
have been convicted, the Tribunal sentences you to death by hanging. 

“Defendant Arthur Seyss-Inquart, on the Counts of the Indictment on 
which you have been convicted, the Tribunal sentences you to death by 
hanging. 

“Defendant Albert Speer, on the Counts of the Indictment on which you 
have been conviczed, the Tribunal sentences you to 20 years’ imprisonment. 

“Defendant Constantin von Neurath, on the Counts of the Indictment on 
which you have been convicted, the Tribunal sentences you to 15 years’ 
imprisonment. 

“<The Tribunal sentences the Defendant Martin Bormann, on the Counts 
of the Indictment on which he has been convicted, to death by hanging.”’ 
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TABULATION OF SENTENCES 


30 September 1946 * 


Counts on Which 
Defendant : Convicted $ Sentence 
HERMANN WUHELM GORING 1,2,3,4 Death by hanging 
Ruporr Hess 1,2 . Imprisonment for 
life 
JOACHIM von RIB3ENTROP ' 1,2,3,4 Leath by hanging 
WILHELM KEITEL 1, 2, 3, 4 [eath by hanging 
ERNEST KALTENBEUNNER 3,4 . Death by hanging 
ALFRED ROSENBERG. . 1,2,3,4 Death by hanging 
Hans FRANK 3, 4 Death by hanging 
WILHELM FRICK 2, 3,4 Death by hanging 
JULIUS STREICHEF. 4 Death by hanging 
WALTER FUNK 2,3, 4 Imprisonment for 
2 life 
HJALMAR SCHACAT Not guilty 
Karu Dönrrz 2,3 Ten years’ 
imprisonment 
Erich RAEDER 1, 2,3 Imprisonment for 
life 
BALDUR Von SCHIRACH 4 Twenty years’ 
i imprisonment 
FRITZ SAUCKEL i 3,4 Death by hanging 
ALFRED JODL 1, 2, 3, 4 Death by hanging 
FRANZ VON PAPEN Not guilty 
ARTHUR SEYSS-INQUART 2, 3, 4 Death by hanging 
ALBERT SPEER 3,4 Twenty years’ 
imprisonment 
Constantin Vow NEURATH 1, 2, 3, 4 Fifteen years’ 
imprisonment 
Hans Frirzscos Not guilty ` 
Martin BORMANN 8, 4 Death by hanging 
/8/ GEOFFREY LAWRENCE, President 
/S/ Francis BIDDLE A True Copy 
/8/ H. Donnepimv DE VABRES . /s/ Joun E. Ray 
/8/ NIKIrcHENKO Colonel, FA 


* These sentences were read in open court by the President on 1 October 1946. 


BOOK REVIEWS 


The Nuremberg Trial and Aggresswe War. By Sheldon Glueck. N ew 

York: Alfred A. Knopf; 1946. Pp. xvi, 121. $2.00. 

As the title indicates, this book deals with the charges at Nuremberg 
based upon the planning and waging of agzressive war. The author has 
written it because in his previous volume + ne expressed the view that he 
did not think such acts could be regarded as ‘‘international crimes.” He 
has now changed his mind and believes ‘‘that for the purpose of conceiving 
aggressive war to be an international crime, the Pact of Paris may, together 
with other treaties and resolutions, be regarded as evidence of a sufficiently 
developed custom to be accepted as international law” (pp. 4-5). The au- 
thor became an adviser to the Chief Counsel cf the United States at Nurem- 
berg, and Mr. Jackson contributes a commendatory foreword, but the vol- 
/ ume was written before the Nuremberg verdict was finally rendered on - 
October 1, 1945. 

_ The reviewer fully agrees with the author in regard to the place of custom 
‘in the development of international law. He regards as untenable, how- 
ever, the argument not only of the author but of the prosecutors and judges 
at Nuremberg that custom can be judicially established by placing inter- 
pretations upon the words of treaties which are refuted by the acts of the 
signatories in practice, by citing unratified protocols or public and private 
resolutions of no legal effect, and by ignoring flagrant and repeated viola- 
tions of non-aggression pacts by one of the prosecuting governments which, 
if properly weizhed in the evidence, would nullify any judicial holding that 
a custom outlawing aggressive war had been azcepted in international law. 
The reviewer’s leading article in this number of the JOURNAL gives his 
opinicn on the Nuremberg Tribunal’s finding under this count of the 
indictment. , 

The author, as well as the prosecutors and judges at Nuremberg, tend to 
confuse the issue in- suggesting a qualification of the criminality of aggres- 
sive war according to the brutality with which it is waged or its terrible 
consequences. No such distinctions are made by the count in the indict- 
ment charging the planning or waging of aggressive war. Acts of bru- 
tality and terrorism were disposed of in the separate counts charging war 
crimes and crimes against humanity. As pointed out in. the reviewer’s 
article referred to, he believes that the proceedings and convictions at 
Nuremberg on those counts were legally justifiable. 

2 GEORGE A. Fca - 
Editor-in-Chief 

1 War Criminals: Their Prosecution and Punishment, reviewed in this J OURNAL, Vol. 
39 (1945), p. 358. f 
"834 ; ; 
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‘An Introduction to the Poris of the New York Prize Court, 1861-1865. 
By Madeline Russell Robinton. New York: Columbia University Press; 
1945. Pp. 203. Index. $2.75. 


Prize law has ‘apparantly lost the ETA position wkich it used to 
occupy in the. minds of international lawyers but it will always retain its 
importance in the histary of international legal development. It is signifi- 
cant of this drift from practice to history that this volume has been pre- 
pared by an historian primarily for historians. Famous names like the 
Springbok, the Peterhcff, and the Stephen Hart leap to the eye of the inter- 
national lawyer but hə will sean the index in vain for light on ‘‘contra- 
band”’ or ‘‘continuous voyage.” He will find, however, interesting discus- 
sions of the law of blcekade and of course an abundance of data on prize, 
procedure. These omissions are noted nostalgically and in no sense by way 
of criticism of the author, who has recorded here the results of a careful 
and scholarly task of 2xamining, classifying, and analyzing the records of 
the United States District Court for the Southern District of New York 

‘sitting as a prize court in New York City during the Civil War. As the 
title indicates, the booz is essentially a guide to this arzhival material which 
the author had microilmed. Published in Columbia University’s Studies 
in History, Economics and Public Law, the book serves notice on students 
in all three of those fields that there is a rich store of source material now 
readily available for use through Dr. Robinton’s efforis. 

The author explains the nature of the papers examined and incidentally 
thus contributes an interesting description of ship’s papers, which, with 

_ the examination in preparatorio, constituted until very recent times the 
sole evidence on whizh the captor was entitled to rely, unless the Court 
granted an order for further proof. Chapter ITI, on the procedure of the 
Court, contains much information of value to the student of prize law. In 
Chapter II one is reminded of the paucity of authoritative works on the 
subject available to American judges and practitionezs in 1861 even though 
British precedent and practice were ralied on extensively. As already 
indicated, blockade is the only aspect of the substantive law which the au- - 
thor discusses in detail but there is no doubt that the papers themselves 
would: repay ninay by the, international lawyer interested in other topics 
as well. : 

Among her ther achievements, Dr. Robinton has succeeded in making a 
very readable book cut of a report which might easity in Jess skillful hands 
have been as dusty dry as the papers she has classiffed. 


Panir C. Jessup 
Of the Board of Hdttors 
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A Textbook of the English Conflict of Laws (Private International Law). 
By Clive M. Schmitthoff. London: Sir Isaac Pitman & Sons, Ltd.; 1945. 
Pp. xlvi, 455. Index. 35 sh. 

Handbuch des Internationalen Privatrechts unter besonderer Beriicksich-. 
tigung der Schweizerischen Gesetzgebung und Rechtsprechung. By 
Adolf F. Schnitzer. Basel: Verlag fiir Recht und Gesellschaft, A. G.; 
1944. VoL 1, pp. xvi, 375; Vol. 2, pp. xx, 379-773. Index. 


These works are the product of war years. They are here reviewed to- 
gether for their contrasting interest. Botk seek to present the doctrines 
of the conflict of laws chiefly as interpreted ty the practice of a single coun- 
try. England is a country of unitary jurisdiction, a ‘‘legal unit,’’ as Dr. 
Schmitthoff expresses it; for even the law cf Scotland is regarded as for- 
eign law. Switzerland is a country of divided jurisdiction, federal and 
cantonal. Swiss law, like the English, lays emphasis upon domicil as a de- 
terminant of personal and family relations, thus differing from many coun- 
tries of continental Europe which apply national law. 

Dr. Schmitthoff endeavors to expound the English system as concisely 
as possible. He recognizes the numerous theories and extensive literature 
which have grown up about the subject. Where the law has been ascer- 
tained, he states it clearly; where there is still controversy in the courts, 
he presents his own point of view. Both Schmitthoff and Schnitzer have 
favorite. key solutions. Schmitthoff leans to the vested-right theory, 
whereas Schnitzer attempts to find the system of law with which the trans- 
action is principally ‘‘tied up” : the Ankniizfungspunkt. Schmitthoff cor- 
rectly recognizes the dependence of the former wpon the latter when he says 
that the task is ‘‘to determine the territorial ‘aw to which the right prob- 
ably pertains, for that law alone is capable cf creating such a right and 
vesting it in a person” (p. 31). 

Schmitthoff’s book will be welcomed as a ready reference to English law 
brought down to date. It has the merit, s3 often lacking, of adequately 
presenting the facts of important cases in smaller type by way of introduc- 
tion to the text of the discussions. This is particularly helpful to the prac- 
titioner. Some of the nomenclature will seera strange to American readers. 
Schmitthoff uses the term ‘‘general assignment’’ to apply to what is usually 
referred to as the passing of property by operation of law. We doubt 
the propriety of dealing with questions such as the transfer of property 
by inheritance or by reason of marriage under the heading of general 
assignments. 

Dr. Schnitzer’s two volumes are a later edition of a work first published 
in 1937 and now greatly revised and enlarged. He endeavors to present 
Swiss law as a positive system but he also assımes to integrate its provi- 
sions with the doctrines followed in other countries so as to meet the neces- 
sities of modern international intercourse. When he speaks of a ‘‘point of 
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contact’? with the law of a certain territorial jurisdictim, he presupposes 
an examination of the facts of each case in order to determine the system 
of law which has the closest relation to the particular issue (p. 41). He is 
opposed to a narrow nationalism in the choice of law as ndt being in accord- 
ance with the actual conditions of international intercourse. While chiefly 
presenting the law of Switzerland, he enriches the discussion by a compara- 
tive survey of the practice of other countries. Thus, for example, his treat- 
ment of the numerous conflict-of-laws problems relating to currency and 
gold clauses which reached the courts between World War I and World 
War II is a valuable comparative study. The Swiss concept is that a gold 
clause constitutes part of the substantive obligation o2 the contract and 
that its validity and meaning should be interpreted by the proper law of 
the contract itself, which may or may not be the law cf the place of per- 
formance (Vol. ii, p. 595). The author’s discussion of the many ramifica- 
tions of these currency problems are particularly interesting at a time when 
disputes in this field are just beginning to reach the courts as an aftermath 
of World War II. 


` 


ARTHUR K., KUHN 
Of the Board of Editors ' 


Grundlinien der antiken Rechts-und Ktaatsphilosophie. By Alfred Ver- 
dross-Drossberg. Vienna: Springer Verlag: 1946. P>. vii, 174. Indexes. 


The book under review was prepared under conditiors of great hardship. 
Alfred Verdross, a truly leading international lawyer >Ë our time, did the 
research under a regime which had suspended him from Vienna University 
and never allowed him to teach the philosophy of law. In the grim days of 
this war, cut off from the rest of the world, the book was prepared. Seem- 
ingly it deals with problems far removed from actuality; but it is exactly 
in the discussion of the Greek philosophy of the State and of the law that 
the author voices his opposition against tyrants, his basic belief in the 
dignity of man, his deep international and universal convictions. It leads 
from the glory that wes Hellas to the future of Western civilization. It is 
more than a symbol, it is the expression of a conviction and of a faith that 
the Austrian Verdross dedicates this book to the English P2ato scholar Sir 
Ernest Barker. 

We have mentioned the difficulties which beset the euthor, but we hasten 
to add that the book needs no excuses. Far from it; it is a brilliant work, 
an excellent piece of scholarship, the product of a thinker, full of new inter- 
pretations and ideas. It is, at the same time, a beeutiful book from an 
artistic point of view, full of understanding not only of the great philoso- 
phers but also of the great poets of Hellas. 

It is only possible kere to point out a few things. Plato is for Verdross 
the center of the Greek philosophy of the state. In Plato all the former 


A 


338 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


currents, coming from Pythagoras, Heraclzitos, Protagoras, and Socrates, 
converge; from Plato radiate ‘the influences to Aristotle and the Stoics. 
But Plato is no ecclectic; he creates out of the different currents the stream 
of the Platonic system, crowned by the philosophy of the ideas. 

An originality of Verdross’ book is the care with which the often neg- 
lected pre-Soeratic philosophy of the state, from archaic times to the Soph- 
ists, is treated. Verdross contrasts the military ideal of power, as repre- 
sented by Sparta, with the ideal of the pacific state of law, as represented 
by Athens. He contrasts the philosophy of Tyrtaios, Lykurgos, Heracleitos, 
and Thukydides with that of Hesiod and Solon. Of eminent importance 
is his beautiful chapter on Hesiod, in whom the Western idea of law ap- 
pears for the first time, for whom the state is a pacer legal community 
for work. 

The, book contains also much of interest for the international lawyer; 
Verdross’ emphasis on Plato’s stand against wars of conquest and a foreign 
policy of expansionism. For Plato. war wes only a means -to execute the 
law and Verdross sees in him the founder of the doctrine of bellum justum. 

In Plato as well as in Hippias we find the beginnings of a Pan-Hellenic 
natural law. With the Stoics Chrysippos and Zenon we find the full cos- 
mopolitan idea, the idea, so much discussed =recisely in our own days, of a 
universal community, of a world law. Cicero, the citizen of the Roman 
Empire, brings these Stoic ideas to Rome. There runs thus a thread of 
ideas from ancient Hellas to our own days. Hellas is not only the cradle 
of our Western civilization, she is not only, as Nietzsche said, of yesterday 
and today, she is also, as Verdross adds, of to-morrow. To sum up this his- 
tory of the development of ideas with Verdross’ words: The goddess Dike 
of Hesiod becomes the Platonic idea of law and finally the general law of- 
reason (logos). The Polis of Hesiod as the pzaceful legal community of its 
citizens becomes through the Greek Stoa, thrceugh Cicero, Seneca, and Mar- 
cus Aurelius the idea of an ell-embracing legal community of mankind. 

.JOSEF L. Kunz 
` Of the Board of Editors 


League of Nations. Report on the Work of the League mene the War. 

Geneva: Leegue of Nations; 1945. Pp. 157 

The political failure of the League of Nations in the years preceding 
World War II fortunately did not prevent the continuation of its so-called 
technical services in the fields of economies, finance, transit, health, narcotic 
drugs, and so on, during the war years. While the need for economy re- 
sulted in drastic slashes in expenditures—th2 budget of the Secretariat, 
for instance, was reduced by eighty per cent—zn amazing amount of impor- 
tant work was accomplished under adverse conditions, as shown in this Re- 
port. The League’s economic and financial experts proceeded with their 


‘BOOK REVIEWS ` 339 


research and observations at Princeton, branches of the Narcotic Drugs 
activity were set up in Washington, the League Treasurer took up quarters 
in London, and the International Labor Office in Montreal. In Geneva 
itself the Secretariat want ahead with its work of collecting, classifying, 
and studying valuable statistics of all kinds. Numerous studies were pub- 
lished, as listed in the appendix to the Report, and contacts with the 
League’s staff members in the United States and elsewhere were maintained. 
At the same time the framework of the League was preserved-in Geneva. 
In his Introduction the Acting Secretary General points out that this work 
was pursued ‘‘in spite of some feeling of isclation not lessened by the pres- 
ence of unfriendly forces about ten minutes’ walk from the Palais des Na- 
tions. . . . Within the shelter of the Swiss frontiers the difficulties were 
partly moral, partly pclitical, and partly material’’ (p. 11). 

The Report offers ample evidence that the years from 1940 to 1945 were 
busy ones for the League Secretariat and various League Committees. 
Their varied services to Governments and to other international organiza- 
` tions during the years of bitter international strife were very wide in scope 
and geographical range. Expected population changes, economic security, 
, rationing and relief, inflation, cartels, balance of payments, broadcasting, 
international exchange of electric power, malaria, epidemics, ‘‘famine dis- 
ease,’’ opium, refugees, mandates, art, the legal status of women, and a good 
many other subjects received serious attention, often resulting in the com- 
pletion of standard studies. The future usefulness of this work to organs 
of the United Nations and other international as well as national bodies is 
obvious and cannot ke oversiressed. A vote of appreciation is due the 
members of the League Secretariat and Committees as their organization 
passes out of the world piecture—not without leaving the indelible imprint 
of its contributions to progres in the field of international organization. 

JoHN Brown Mason 
Oberlin College 


_ The Economic and Financial Organization of the League of Nations. By 
Martin Hill. Washington: Carnegie Endowment for International Peace; 
1946. Pp. 168. $2.00. : 

This is No. 6 in the Carnegie Endowment Studies in the Administration 
of International Law and Organization. It is written by a man intimately 
associated with the economic and financial work of the League of Nations, 
and while its first words disclaim any effort to write ‘‘a complete history of 

.the Economic and Financieel Organization of the League,” it is in fact a 

remarkably compact and useful sketch of that work. It is to be hoped that 
Mr. Martin will some day write a fuller account, but within the limitations 
set he has given us a reliable and authoritative survey of the efforts of the 
League of Nations in this field, and a comprehension of the problems to be 
encountered which should be helpful in future work. 
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An introductory chapter provides background and enables understand- 
ing of the difficulties to be encountered. The next three chapters deal with 
Origins, Finanzial Reconstruction, and Economie Reccnstruction. With 
the beginning of the 1930’s the impact of the Great Depression (Ch. V) 
was felt, and New Tasks and Methods had to be developed, such as the Eco- 
nomie Intelligence Service. Chapter IX describes the Structure of the 
Organization and its various changes, culminating in the unfulfilled recom- 
mendations cf the Bruce Committee. The final chapter traces the work 
during World War II, and at Princeton, which was more fruitful than is 
perhaps generally known. A bibliography of League publications in th 
field is included. 

CLYDE EAGLETON 
Of the Board of Editors 


Les Rapports entre VOrganisation Internationale du Travail et la Cour 
Permanente de Justice Internationale. By Georges Fisher. Paris: Pe- 
done; 1946. Pp. 388. . 


It is most fitting that at a moment when world organizations are either 
being created or overhauled for a surer achievement of their objectives, 
someone should present to the expert as well as to the general reader so 
thorough a survey as this on the relations between the International Labor 
Organization and the Permanent Court of International Justice, recently 
replaced by the International Court of Justice. The volume has the merit 
of being the first to deal with this subject in a detailed and scholarly man- 
ner. In dealing with these two international bodies the author is perforce 
led to give us a considerable amount cf interesting material on the League 
of Nations which was in turn replaced by the United Nations. 

While it has not been found necessary to replace the ILO itself by an- 
other organization to deal with social legislation on an international scale, 
the very fact that the Court and the League were changed or replaced neces- 
sitated certain amendments to the Constitution of the ILO. Other amend- 
ments were dictated by over a quarter of a century of experience. Hence 
certain parts of the book under review, in particular those concerned with 
Arts. 80 and 87 of the Constitution of the ILO, are now of historical value 
only. But it is of special interest to note that in his discussion of the appli- 
cation of the principles embodied in those two articles the author has 
rightly coneluded in favor of the modifications which have since been ef- 
fected by the International Labor Conference held in 1946 in Montreal. 

Article 80 of the Constitution of the ILO specified that in the event of 
any Member failing to comply with his obligations in connection with cer- 
tain decisions of the Conference, any other Member of the Organization was 
entitled to refer the matter to the Permanent Court of International Jus- 
tice. The author argued that this judicial process was too cumbersome 
and suggested that it be replaced by a simpler and more expeditious proce- 
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dure in which the ILO would play a more important réle. He had foreseen 
exactly what was to be Jone at Montreal when the Conference decided that 
henceforth failure to comply with obligations imposed by the Conference 
were to be referred not to the International Court of Justice but to the 
Governing Body which in turn might, if necessary, report the matter to the 
Conference. l 

Likewise Art. 37 of the Constitution stipulated that any question or dis- 
pute relating to the interpretation of the Constitutior or of certain deci- 
sions of the Conferenc2 were to be submitted to the Permanent Court of 
International Justice. For various reasons the autho? felt that some less 
solemn procedure shou_d be devised to handle the less important questions. 
Here again he had anticipated the conclusions of the Montreal Session 
which, while reserving the possibility of bringing such matters before the 
International Court of Justice, gave the Governing Body authority to make 
and submit to the Conference for approval rules providing for the appoint- 
ment of a tribunal for the expeditious determination of any dispute or ques- 
tion relating to the interpretation of decisions of the Conference. 

The Constitution also provided that in the event of a complaint laid by 
a State Member of the Organization against another Member for not com- 
plying with certain dezisions of the Conference, the Commission of enquiry 
entrusted with the dispute in the first instance was to -ndicate the measures 
of an economic character to be taken against the defaultirg Member who 
always had a last recourse to the Permanent Court of International Justice, 
and in the event that zhe defaulting Member failed to comply with decision 
of the Commission of Enquiry or of the Permanent Court of International 
Justice, any other Member could take against the defaultar the economic 
measures indicated eizher by the Commission or by the Court, as the case 
might be. This queszion of economic measures disturbed the author who 
argued against their ultimate efficiency, and maintained that in any case 
they should be prescribed not by a judicial tribunal but by a political body 
fully informed of the relevant economic facts and aware. of the political 
consequences that may be entailed. Here again the authcr has shown his 
unusual analytical fcresight. The Conference at ite Montreal session de- 
leted from the Constitution all reference to economic sanctions and amended 
Art. 33 so that in the event of any Member failing to carry out the recom- 
mendations either of the Commission or of the Court the necessary steps 
shall be taken by the Governing Body who may recommend to the Confer- 
ence such action as it may seem wise and expedient to secure compliance 
with the recommendations involved. This procedure does not necessarily 
exclude recourse to economie sanctions but at least -t suggests less drastic 
measures. In the past it has been found that the mere publication of an 
accusation of undischarged obligations was sufficient to induce any Member 
State to take suitable action. ` 
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The foregoing illustrations should suffice to show how accurate was the 
author’s critical study of the relations between the ILO and the Inter- 
national Court of Justice. Needless to add that several of the amendments 
_ which were made to the Constitution were pro forma only and do not in 
any way detract from the the value of the survey. It goes without saying 
also that the decisions of the Permanent Court of International Justice in 
all matters affecting the ILO constitute legal precedents which the new 
Court will feel bound to follow with the same respect as if they were its 
own decisions. The author’s analysis of those decisions is thereforé of per- 
manent value. 

. _ HENRI BINET 
International Labor Office ' ' 


Cing Siècles de Sécurité Collective (1291-1798). By William E. Rappard. 
‘Geneva: Georg et Cie., S. A.; 1945. Pp ix, 603. 

La Sécurité Collective. 1919-1945. .By Pierre E. Brugière. Paris: Pe- 
done; 1946. Pp. vii, 378. 


The monumental volume of the outstanding Swiss scholar presents a most 
detailed investigation into the working of the security provisions in the 
different treaties of alliance and mutual aid, which constituted the only 
juridical basis of the Swiss Confederation for over 500 years. From the 
first Pact of 1291 between Schwyz, Uri, and Unterwalden up to 1798 Swit- ` 
zerland was a loose Confederation of 18 sovereign Cantons. This study is, 
first, a contribution to a little explored part of Swiss history but it is for the 
author primarily the occasion to investigate the lessons which may be drawn 
from this national experience for current ‘‘eollective security” experiments 
on an international seale. i 

‘It is not possible here even to summarize the rich contents of the book, 
concerning the functioning of the Swiss system from 1291 to its downfall 
through the French aggression of 1798, an aggression helped on by Pierre 
Ochs, the Swiss *‘ Quisling” of that time. It must be emphasized that the 
author not only analyzes the documents but studies how they actually 
worked. The conclusions reached by the author are that the security pro- 
vision in the alliances had, undoubtedly, some value, but that Switzerland’s 
long security is due, first of all, to the common ‘aspiration of all the Cantons 
for independence, to the extraordinary military virtues of the Swiss, to 
their location in the Alps, and to the modesty of the natural resources of 
the country. The system could only work because of an exceptionally 
favorable social end natural milieu. Yet the system had at all times to 
battle with grave difficulties and broke down completely under the impact 

‘of the French aggression of 1798. The Swiss drew the lesson by establish- 
ing the Federal State in 1848. The old system is, notwithstanding its long 
past, clearly condemned by the present-day Swiss. And as to the lesson 
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to be drawn for the international community, where the exceptionally fa- 
, vorable circumstances of the Swiss Confederation are ertirely lacking, and 
at a period where wars are completely different, such ee necessarily must 
be purely negative: 

The book is a magnificent piece of scholarly research. 2 model in its un- 
biased, impartial, absolutely objective and strictly scientific approach, free 
from all slogans and wishful thinking. 

Whereas Rappard reports on a relatively successful system, but reaches 
' a negative result, Brug‘ére reports on the complete anc total failure of an 

international system of ‘‘collective security,” yet believes in its possibility 
in the future. The book traces the history of ‘‘collecsive security” from 
the Paris Peace Confer2nce of 1919 through the Covenant up to the down- 
fall of the League of Wations and the new experiment from the Atlantic 
Charter to the Charter of the United Nations. Such & general survey has 
its merits, especially as the author reprints textually all of the important 
articles in question anc gives also the full text in French of the Charter of 
the United Nations. But the book is less satisfactory as far as interpreta- 
tion and criticism goes. First, it is hardly possible zo give a really full 
juridical discussion of such a mass of materials. Second, there is a certain 
superficiality, a lackaf depth and of a really objective attitude. In this 
respect the book suffers particularly if compared w-th Rappard’s, work. 
Entirely superficial is, for instance, the author’s disecssion of the problem 
“of overpopulation ; it is also questionable whether there exists for nations of 
great fecundity “a real international duty to apply the principles of Mal- 
thusianism.’’ As is tae case with most French writers on this subject, his 
point of view is purely static. It seems that writers cf this type believe or 
hope that history can be stopped. 

The Charter of ths United Nations is praised fcr its ‘‘realism,’’ for 
“avoiding Wilsonian idealism,” for relegating law tc the second rank and 
for being primarily a political instrument under th2 direction (‘‘le diri- 
gisme’’) of the ‘‘Biz Three.” While paying lip-service to ‘‘sovereign 
equality,’’ the Charter, he says, practically does away with the sovereignty 
of the ‘‘little nations’’ and with the principle of equality, a principle, the 
‘author holds, ‘‘which must be totally abolished.” Our Latin American 
good neighbors won’s like these words. He admits shat the veto power is 
juridically indefensible, but politically, he holds, it is simply marvelous. 
The Security Counci, the author tells us, has an international armed force 
at its immediate. disposal, with which to annihilate en aggressor. He con- 
cedes that the veto power could theoretically paralyze the action of the Se- 
curity Council, but fortunately, he tells us, a lack of agreement between the © 
‘Big Three” is hardly thinkable. The system of collective security, 1945 
model, will work, if there is ‘‘Big Three” agreement. But the fact that 
the meetings of the Military Staff Committee have, up to now, not produced l 
the slightest result, that’ the work of the Security Council so far is, to put it 
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mildly, disappointing, and that there is a tense world situation,.in conse- 
quence of the East-West split, prove that the author is far less ‘‘realistic’’ 
than he believes. i 

Joser L. Kunz 
Of the Board of Editors 


If Men Want Peace: The Mandates of World Order. By Members of the 
Faculty of the University of Washington. Editors: Joseph B. Harrison, 
Linden A. Mander, Nathaniel H. Engle. New .York:, Macmillan; 1946. 
Pp. 292. €2.50. - 


This book is the product of the University of Washington group of the 
Universities’? Committee on Post-War International Problems. The group 
included most of the disciplines of the university, and was foresighted 
enough to inciude topics which have since become more important, such as 
race, education, and the moral basis of peace. Part I deals with the mainte- 
` nance of peace, including the ‘‘International Law of the Future” by Pro- 
fessor C. E. Martin. Part II considers Political and Human Rights; Part 
III, Economic and Social Welfare; Part IV, the Cultural Bases of World 
Order. The standard of treatment is uniformly high. One of the most 
interesting chapters is that on Arts and Letters, by Professor Harrison. 
In a coneluding statement the Editors agree that the United Nations is an 
inadequate instrument for the preservation of world peace and that it must 
be strengthened. They suggest improvements in the international legis- 
lative process and they think that international rules should become con- 
stitutional obligations of members, that administrative agencies and an 
international civil service should be developed, that the jurisdiction of in- 
ternational courts should be widened, and that national administrative sys- 
tems should be geared to international requirements. The book places peace 
upon a broad basis, as it should be. 

CLYDE EAGLETON 
Of the Board of Editors 


American Foreign Policy in the Making: A Study in Responsibilities. By 
Charles A. Beard. New Haven: Yale University Press; 1946. Pp. 336. 
$4.00. 

This volume represents a study in American history by the greatest his- 
torian of our time. John Chamberlain is probably correct in characteriz- 
ing it as among the ten most important books of the year. It has been 
reviewed most favorably and also adversely, not on its content, which I 
think is unchallengeable, but on the supposed critical views of the author 
on American foreign policy. The ramanticists who like that policy, know- 
ing well that the author disapproves of it, have expressed their views ad- 
versely to the book, whereas the boox has nothing to do with the question 
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_of the author’s views o? policy. To criticize a man for his motives, not 
expressed in the book he writes, seems an unusual way to review a book. | 

In the first chapter Cr. Beard examines the record of the Senators who 
voted against the Leagne of Nations, a vote by which the United States 
undertook not to stop other nations as does the veto pcwer under the UN, 

' but to say that the United States would withhold its aid if it did-not think 
it proper. Could American action of that kind properly be challenged? 
Mr. Bailey, an historian of no mean reputation, comes off rather poorly in 
the chapter. . 

The second chapter examines the thesis that so-called World War II is 
to be blamed on the American people. 

Chapter III, a short 2hapter, deals with the problems raised by the ques- 
tion of war guilt. 

Chapter IV discusses the attitude of the Democratic leadership as dis- 
played by the platforms of 1924 and 1923, a disclosure which does very 
little to enhance the reputation of Newton D. Baker for astuteness. 

Thus the author comes up to 1932 and from that pomt to the end of the 
book deals exclusively with the statements made from time to time by 
Franklin D. Roosevelt and Cordell Hull. To criticise these chapters re- > 
quires the critic to show that the statements were net made or that they 
were contradicted by other statements of tha same speaker. No reviewer 
has attempted this task, and it would be hard to perform it. Dr. Beard 
shows in effect that Roosevelt was as much opposed to war—if his state- 
ments are to be believed—as anybody in the country. Dr. Beard’s defini- 
tion of ‘‘isolation,’’ namely, 


Rejection of membership in the League of Nations; non-entangle- 
ment in the political controversies of Europe and Asia; non-interven- 
tion in the wars of those continents; neutrality, peace and defense for 
the United States through measures appropriate to those purposes; 
and the pursuit of a foreign policy friendly to all nations disposed to 
reciprocate (page 17, note), 


would, it seems, be hard for any American citizen to repudiate. It is not 
the definition often associated with that chameleonic term. Like the term 
‘‘aporessor,’’ it means anything that the speaker des:res. 

Dr. Beard shows that President Roosevelt in word agreed with every 
element of the definition advanced. What he actuelly did is left to the 
reader to remember. 

The story closes wich the campaign of 1949. The events of dis important 
year 1941, which marked the American approach tc war, will remain for 
discussion in another volume. 

The suggestion of one reviewer that the statements made by leading 
statesmen should noz be accepted as truthful is a mark of a depreciated 
morality. If we cannot believe our statesmen, whom are we to believe? 
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The author has made a zontribution of me first importance to the establish- 
ment of the truth. 


Of the Board of Editors 


EDWIN BorcHarp 


Les Etats-Unis et la neutralité de 1939 à 1341. By Pierre Monniot. Paris: : 

Pédone; 1946. Pp. vii, 414. 

This is a work of some importance of a type which does not yet exist in 
America. Although from its title we might believe that the book is mainly 
confined to the breakdown of neutrality initiated in the statutes of 1939 
and 1941, the book actually deals with the history of American foreign 
policy from 1919 to date. The author attributes the wars against Ger- 
many to the gradual weakening of Great Britain and the growing strength 
of her continental competitor and he attributes American entrance in both 
wars to the fact that the United States could not allow Great Britain and 
France to be further weakened by the dominance of Germany. The impli- 
cation in fact is that whenever Great Britain or France get themselves into 
continental wars the United States will either indirectly or directly stand 
at their side. This casts the United States in a rather lamentable réle 
where we must come to the aid of France and Great Britain when they get 
-into trouble but they will never aid the United States because of inability. 
This. seems a curious fate for the country which fathered. the Fourteen 
Points of Wi-son, but sustains the statement of Senator Stone, Chairman 
of the Foreign Relations Committee, in April, 1917, when he said, ‘‘I shall 
vote against this mistake, to prevent which, God helping me, I would gladly 
lay down my life.” 1 

The author examines the various steps taken by the United States to aid 
the Allies before December 7, 1941. It is a formidable account; he admits 
_ that it was a violation of international law as then understood.. He justi- 
fies it, however, first because it aided the Allies and second because he finds 
that in discrimination lies the foundation cf the new theory of neutrality 
which revives the principle of the ‘‘just war.” Great Britain and France 
he coneludes ere peace-loving ‘nations by definition, so that any one who 
attacks them must of necessity be an aggressor, or a nation to be fought 
by the United States. The author also deals with the post-war aid sup- 
plied by this country uncer the head of lend-lease and other provisions, 
and finds this all to the good since the aid was given to worthy nations. 
Not the least valuable part of the book is the introduction by Professor 
Suzanne Bastid. 

If discrimination is to become our line of policy in the future then whim 
and circumstance will determine the nation’s fate and principle i is a matter 


for historians to discuss. 
Epwin BORCHARD 


` Of the Board of Editors 
_ 10ong. Rec., April 4, 1917, p. 154. 
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Thomas Jefferson: American Tourist. By Edward Dunbauld. Norman, 
Oklahoma: University of Oklahoma Press; 1946. Pp. xv, 266. Appen- 
dix. Index. l 


Jefferson did not travel far, but he saw much and thought more about 
what he saw. . The book not only follows Jefferson in his travels but relates 
his intimate deductions. It reflects the history of the Cay and conditions 
in the countries and states where the journeys.were mad2. The aim of the 
book is primarily to present travel experiences though at times additional 
insight into the diplomatic and governmental problems cf the Jefferson era 
stand out. A valuable zhronological itinerary of Jeffecson’s travels with 
dates has a fitting place in the Appencix. 

Jefferson’s writings concerning travel, his inpren of places and 
things seen, his rules for the traveler, his constant lookout for something 
he can take home to improve the economy of his own lend leaves him, the 
apostle of Americanism and citizen of the werld, still the ‘“‘Virginian of 
Virginians.” Statesman, too, and world organizer in concept, for a while 
at the French Court he sought to form a combination of lesser maritime 
powers to patrol the Barbary Coast with a fleet of frigates. The United 
States Congress failed to furnish its quota and the plan fell through. From 
this experience he undoubtedly learned at least two lessons: First, that one 
reason for the failure o? his plan was that France and England both prof- 
ited from the piratical system of the North African States and therefore 
were not sympathetic to his plan; and, second, although it would be more. 
costly and more hazardous, America had better clean up the mess herself. 
This he did when he became Conando in-Chief of the American Army ` 
and Navy. 

.' Jefferson was anxious to learn ie he went. He aia not reach the 
poetic ideal for travelers as it is expressed for all Americans on the Union 
Station at Washington, ‘‘He that would bring home the wealth of the 
_ Indies must carry the wealth of the Indies with him. So it is in travelling. 
A man must carry knowledge with him if he would brirg home sue ae 
But he did advise all so come from a journey with irformation ‘ ‘charged 
like a bee with honey.” 

It was not only from Europe that he learned many things which might: 
improve his homeland. Wherever he.went in Americe he was on the alert, ` 
for example, when he noted maple sugar culture in Vermont he immediately 
sought trees that the maple sugar industry might be started in his home 
county. 

The value of roads in the building of a nation eas fundamental to 
Jefferson from actual experience. This might have b2come responsible for 
his being greater as a eitizen of a Republic than he was as a statesman. His 
acceptance of-the jok of county road supervisor after leaving the Presi- 
dency makes Jefferson greater than he is made out to be by many of his 
eulogists. f 
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And this, too, he saw in Europe: ‘‘Tne doctrines of Europe were, that 
men in numerous associations cannot be restrained within the limits of, 
order and justice, but by forces physical and moral, wielded over them by 
authorities independent of their will. Hence their organization of kings, 
hereditary nobles, and priests. Still further to constrain the brute-force of 
the people, they deem it-necessary to keep them down by hard labor, pov- 
erty, and ignorance and to take from them. as from bees, so much of their 
earnings as that unremitting labor shall be necessary to obtain a sufficient — 
surplus barely to sustain a scanty and miserable life’’ (page 214). Thus 
Jefferson’s knowledge of the meaning o2 zhe American Revolution came 
from actual observation. After travel abroad Jefferson’s faith in liberty 
remained sublime. A citizen, though, to remain free, must accept responsi- 
bility and understand duty. The liberty which thinks only of rights and 
fails in duties and responsibilities will not “ast. In fact, there is no right 
without duty and respensibility. These ideas permeate the account given 
in the present work. 

Thomas Jefferson: American Tourist is a worthy contribution to the field 
of knowledge about Jefferson. 

ELBERT D. THOMAS 
Vice President of the Society 


North Atlantic Triangle: the Interplay of Canada, the Uned States and 
Great Britain. By John Bartlet Brebner. New Haven: Yale University 
Press; 1945. Pp. xxii, 885. Maps anc diagrams. Appendix. Index. 
$4.00. 


The last item in a series of twenty-five S RN entitled ‘‘The Relations 
of Canada and the United States” * is consributed by Canadian born Pro- 
fessor John Brebner, now of Columbia University. His discussion of pat- 
terns of Canadian development at a meeting of historians at Ottawa in 1931 
inspired Dr. James T. Shotwell to secure the sponsorship of the Carnegie 
Endowment for International Peace in a eodperative study. ‘‘designed to 
cover the whole field of political, economic, and cultural relations between 
Canada and the United States, and those relations with Great Britain which 
bear upon this large area of North American History.” And it was also 
Professor Brebner who prepared the manual used since 1934 by the large 
group of scholars and experts in Canada and the United States who have 
participated in the project. In a foreword Dr. Shotwell characterizes this 
volume as ‘‘a survey, by a master of the subject, of the greatest single chap- 
ter in the history of international intercourse anywhere in the world.’ In 
the preface the author modestly remarks that ‘‘perhaps it may serve as a 
general view of the subject until the remaining unexplored areas, as, for 
instance, education and-law, have been surveyed.’’ The twenty-five vol- 


* Other volumes of the series were reviewed in this CouRNAL, Vol. 32 (1938), pp. 624, 
643. 
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umes are not serially numbered, and this study, which is complete in itself, 
may well be read as an introduction to any or all of the cthers. 

“It often seems to be a far ery from high policy to everyday life,’’ but 

the author skilfully and with sustained scientific objectivity traces, during 
` four and a half centuries, the everyday activities of men in specific regions 
in North America who were engaged in fishing, farming, mining, and fur 
trading, and in building wooden cities, canals and railroads, and correlates 
them with the nuances oz policy on both sides of the Aclantic. Abjuring 
the ‘‘dramatic but impossible colors’’ sometimes employed, and with un- 
usual fidelity to details, Dr. Brebner portrays the development of wooden 
ships in the Maritime Provinces and New England, of the efficient ‘‘upper 
laker’’ for freight traffic, of dry farming techniques in the Great Plains, 
and the uses of the barbed-wire fence and the self-regulating windmill. 

Broad perspective and shrewd insight characterize the entire volume. 
The author displays genuine geographizal sense in regional description and 
interplay. The continental shelf, the good lands between the Canadian 
Shield and the Ohio, the High Plains, the Northwest, are all homogeneous 
areas whose development and triumphs have been ‘‘international affairs.’’ 
While emphasizing the :nterplay of Canada and the United States, ‘‘the 
Siamese Twins of North America who cannot separate end live,’’ the part 
of Great Britain is always in focus. The three have been ‘‘complementary 
in so many ways that they codperated in spite of thems2lves’’—in spite of 
“generations of economi: isolationism’’ and political efforts to play ‘‘stub- 
bornly separate parts.” ‘‘Both attracted and repelled by the other two,” 
Canada has been chiefly responsible for the invention of ‘‘dominion status’’ 
of the dominions withix the evolving British Commonwealth of Nations. 
Especially for the years 1918-1942 the world background is emphasized. 

The 34 maps, seven cf them in color (including the endpapers), are ex- 
ceptionally well executed and informative, and cover railways of one coun- 
try with extensions into the other (two maps), Canadian-born persons in 
the United States and American-born in Canada (four maps), boundary, 
fishing, sealing and other questions. The bibliographical notes comprising 
the appendix are discriminating, and reveal the present state of knowledge - 
underlying each of the sixteen chapters. In the 43-page index there is no 
entry under ‘‘law’’ and only one under ‘‘international law,” although 
“‘arbitrations,’’ ‘‘gypscm,’’ ‘‘civil service,’? and a whole column under 
“‘migration’’. are included. l 

The pattern of coöperative study represented by this volume and the se- 
ries might very advantazeously be applied to several groups of countries in 
the other American republics, Europe and Asia. 


S. WHITTEMORE Bocas 
Department of State 


a 
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The Carthaginian Peace or The Economic Consequences of Mr. Keynes. By 
Etienne Mantoux. New York: Oxford University Press; 1946. Pages ~ 
xviii, 210. Index. $4.50. 

This study deals with matters which have been of such vital importance 
during the past three’years that the delay in publication for two years after 
its completion in the summer of 1944 is regrettable. However, the prob- 


. Jems of making a peace are still with us, and this book should be read by all 


who are interested in the settlement. The study was written in America 
during the war. The author. was a brilliant young Frenchman trained at 
the London Schocl of Economics who later went to his death in the final 
phase of the war. 

The chief burden of the book is to demonstrate that when Mr. John 
Maynard Keynes wrote The Economic Consequences of the Peace in 1919, he 
launched many grave errors both of fact and cf logic, which have become 
ingrained in our thought arid have from that day to this had a deleterious 
effect upon the course of human events. This book marshalls the research. 
of a generation to prove that the economic provisions of the Treaty of Ver- 
sailles were in the main just and practical. That these provisions were not’ 
successfully applied was ‘due primarily to the lack of a united will on the 
part of the Allies to enforce them. This lack of firm purpose on the part 
of the victors was in no small part due to the persuasive yet erroneous alle- 
gations of Mr. Keynes to the effect that the new frontiers necessitated eco- 
nomic impoverishment and that the reparaticns could not be paid. | 

Mantoux thinks that, due in large part to Mr. Keynes, the world has 
grossly misjudged the major participants and results of the Versailles 
Peace Conference. He believes that Keynes was unfair to Wilson, unfair 
to Clemenceau, and unfair to the entire essence of the process whereby a 
conclusion was reached at Versailles. He believes that that conclusion, - 
given the state of public opinion then existing in the Allied countries, was 
as good as cculd have been expected, and that Mr. Keynes did the world a 
great disservice by contributing greatly to a contrary impression. He feels 
that it is high time that a revision of that judgment be made. If this book 
is widely read, and it should be, it will make a great contribution to restor- 
ing President Wilson to the dignity and eminence that he deserves. 

Mantoux concludes that the economic defects of the Treaty of Versailles 


_ “were, for the most part, illusory or exaggerated,” while ‘‘the political de- 


fects were the really decisive ones.’’ The cardinal vice of the treaty lay in 
the failure to establish a true balance of power. On the subject of repara- 
tions the author believes Keynes’ influence has been particularly harmful. 
His pronouncements on this subject have been thoughtlessly presumed to 
be substanticted by later history so that they serve as psychological bar- 
riers to critical reconsideration of fundamentals. Mantoux concludes that 
there is no sound reason why Germany should not contribute to the restora- 
tion of the countries which she has devastated in the war just’ ended. 
: : Homer JONES 

Washington, D. C. 
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Il Riconoscimento nel Diritto Internazionale. By Giancarlo Venturini. 
. Milan: A. Giuffrè; 1946. Pp. 143. 160 Lire. Studies on international 
law begin again to be published in war-ravaged Europe. The small book 
under review is an investigation into the problem of recognition, considered 
as a general legal feature of international law. The coastitutive elements 
of recognition and its legal effects are studied. Recognition takes place not 
only with regard to new states, de facto governments or insurgents, but also 
with regard to acquisition of territory, establishment of protectorates or 
mandates, permanent neutrality or neutralization of certain territories, 
opening of waterways for international transit and so on. All the more 
detailed problems are integrated by the author’s investigation with the 
content, function, and juridical nature of recognition ir international law. 
., Recognition is for the author a unilateral and discretionary act, having as 

“its content the mere ascartainment of juridically relevant facts, and as its 
function the settlement of international conflicts, which already have arisen 
or may arise. The great importance of recognition, as to content and fune- 
tion, is explained by the fact that general international law, because of the 
‘ lack of courts with compulsory jurisdiction, has no special organs for ascer- 
. taining legally relevant facts, nor can internazional corfiicts be settled ex- 
cept by the concording will of the parties. Many attitudes as to detailed 
problems follow for the author from the nature and function of recognition, 
such as the binding character of recognition upon the recognizing state, 
the non-admissibility of resolutive conditions or final terms, its non-revoca- 
bility and so on. 

The study, which takes the practice of states fully into consideration, 
shows the virtues of the Italian School, not changed by a near-quarter cen- 
tury of fascism or by the World War II. But it shows also that the Italian 
School continues to cling firmly to premises which in tais reviewer’s judg- 
ment are theoretically untenable, particularly to the dualistic construction 
and the thesis of the purely voluntary character of international law. 

Joser L. Kunz 
Of the Board of Editors 


-` War Crimes. By Manfred Lachs. London: Stevens & Sons; 1945. Pp. 
viii, 108. 7s.6d. This small book contains an excelleni compact treatment 
of the subject of war crimes as that term is understood and accepted under 
customary international law and conventions. Having been written before 
the surrender of Germany, it does not deal with the question of crimes 
against peace raised by the egreement of August 8, 1945, setting up and 
defining the jurisdiction of the International Military Tribunal at Nurem- 
berg. In a chapter entitled ‘‘The Case of the United Nations versus War 
Criminals’’ are reproduced the texts of the various Allied warnings begin- 
ning with President Rooseveli’s statement of October 21, 1941, and ending 
with the Declaration of Moscow on November 1, 1948. In view of the novel 
provisions concerning 2rimes against peace for which the defendants were 
convicted at Nuremberg, it is interesting to note from this chapter that on 
August 6, 1942, the Government of the United Kingdom in an official aide 
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memoire held the view that ‘‘in dealing wita War Criminals, whatever the 
court, it should apply the laws already applicable and no special ad hoc law 

should be enacted.’’ This seems to dispose of the argument at Nuremberg 
` that, because the major Nazi defendants received previous warning from the 
Allies that they would be punished for war crimes, they were estopped from 
pleading the retroactive character of the prcvisions of the Charter creating 
and charging crimes against peace. 

Grorcs A. FINCH 

Editor-in-Chief 


The Case Against the Nazi War Criminals. Opening Statement for the 
United States of America by Robert H. Jackson, and Other Documents. 
New York: Knopf; 1946. Pp. v, 215. Appendixes. $2.00. This small 
volume is a convenient repository of three cf the important documents in 
the history of the Nuremberg trials cf the chief Nazi war criminals. It 
includes the opening Statement for the United States by Mr. Justice Jack- 
son, the Inter-Allied Agreement of August 8, 1945, for the Prosecution and 
Punishment of the Major War Criminals of the European Axis (which in- 
eludes the Charter of the Tribunal), and the Text of the Indictment. Mr. 
Gordon Dean, of Counsel for the United States, contributes a Foreword. 
At this date no analysis of these documents is necessary but the volume will 
no doubt still be found useful especially by those who do not have ready | 
access to tlie official publications. 


Of the Board of Editors 


Pamir ©. Jessup 


New Horizons in Public Administration. A Symposium by Leonard D. 
White, Marshall E. Dimock, Donald C. Stone, Gordon R. Clapp, John D. 
Millett, Arthur W. Macmahon. Birmingham: University of Alabama 
Press; 1945. Pp. 145. $2.00. The steadily increasing concern of inter- 
national lawyers with problems of internaticnal administration leads to an 
interest in publie administration at the national level. No one has yet re- 
vealed the extent to which studies in the latter field may be applied to the 
former but some index to the degree of interest was afforded by the Public 
Administration Service’s Publication No. 92 (1945), International Admin- 
istration—A Bibliography, compiled by Wiliam ©. Rogers with a fore- 
word by Quincy Wright. A volume entitkd New Horizons in Public 
Administration might well have included an 2ssay on international admin- 
istration but it does not. Among the essays here published, the inter- 
national lawyer will be chiefly interested in Arthur Macmahon’s study of 
‘‘Function and Area in International Affairs,’’ in which, with his usual per- 
_ Spicacity, the author examines the perennial problem of the administrative 
organization of the Department of State and the Foreign Service. The 
problem turns upon the choice between functional and regional divisions 
of work and responsibility, or rather upon th= proper balance between the 
two systems. Professor Macmahon points ort that the ‘‘functional units 
must inevitably be sources or channels for sscondary streams of instruc- 
tions to the ‘diplomatic establishments. This responsibility must be tact- 
fully asserted in the face of the just claim of the geographical offices to be ` 
prime guardians of the gates to the field, while the administration offices 
of the department provide managerial oversight and assistance. At the 
same time, the functional units must draw much of the substance of their 
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suggestions from outsize agencies like the Departments of Agriculture, Com- 
merce, and Labor.” He also makes brief reference to the problem of 
gearing the work of the State Department with ‘‘the galaxy of specialized 
international organizations.’’ His ecnelusion is that the ‘‘functional claims 
for attention are sound’’ but that their recognition “‘inereases the impor- 
tance of the synthesis which typica-y must be proviied around the core 
of area.’’ 
; Paur C. Jessup 

Of the Board of Editors 


Problems of the Perce: Interim Proceedings of the Institute of World 
Affairs. Volume XX. Edited by Charles E. Martin and Rufus B. Von 
Kleinsmid. California: University cf Southern California; 1944-45. Pp. 
xii, 123. This sympcsium, like most books of its kind, is of uneven tenor 
but on the whole mair-tains a high standard. Having been written in the 
spring of 1945 or earlier, it has the advantage of enabling us to see how far 
international organization, which mest of the speakers support, has actually 
achieved the success they had contemplated. The assumption that the his- 
tory of the country was all wrong, and that the United States reached its 
eminence by. methods not now approved, is to be found in several of the 
speeches in which a new day is proclaimed. There is a certain danger in 
discussing problems cf peace while wars are still raging, but the authors 
of this volume are courageous men. The paens of praise heaped upon the 
head of Woodrow Wilson in the last essay by J. Eugene Harley arè not 
shared by a good many members of this generation. The work has the dis- 
tinction of selecting those topics which are of outstanding importance in 
the field. Whether the addresses Lave added much ‘to the promotion of 
peace or the analysis of international relations may de mcre questionable. 
It is strange that so little aitentior should be paid to the kind of treaties 
that end a war and so much attentior to the machinery devised to hold down 
the treaty made. 


Of the Board of Editors 


Epwir BorcHarp 


The Germans in History. By Prince Hubertus zu Loewenstein. New 
York: Columbia University Press; 1945. Pp. xii, 584. Index. $5.00. ` 
This is not a German history, although Prince Loewenstein treats his sub- 
ject in historical sequence from Roman times to the present. The author’s 
aim is to expound what he considers to be the meaning of German history ; 
_ his approach is determined by his liberal Catholicism and his enthusiastic 

adherence to Hegelien dialectics. Failing to be a eomprehensive history 
text (economic and s)cial history receive orly passing attention), the book 
on the other hand is unfortunately often too heavily freighted with detail 
and abstruseness to be what woulc. best have served the author’s purpose, 
that is, a good collection of essays on German history. This is regrettable 
both for the reader, who finds himself constantly wishing that more space 
were given to a more adequate and direct developmert of the salient points, 
and for the author, whose undoubtedly worthwhile ideas are too often 
' obscured or lost. l 
Loewenstein finds his historical ideal in the Holy Roman Empire at its 
best, when it was supranational, non-dynastic, and resting on universal 
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acceptance of one Christian faith. German history for him is in fact the 
struggle, in the Hegelian sense, between this thesis and the antithesis of 
particularism. The synthesis will appear—and he kas no doubt about it—, 
when Germary will be established as an intezral part of a supranational, 
united, ‘‘Occidental’?’ Europe from which, as might be expected, all 
‘‘Asiatic’’ influence is excluded. 

In connection with current thinking about the German problem readers 
will find of particular interest Loewenstein’s chapters on Bismarck and on 
the all but forgotten Weimar Republic. The author’s conerete suggestions 
on the form and structure of the new Gerraary are stated in five pages of 
the last chapter, and, considering such brevisy, might as well have been 
omitted. 

ALEXANDER F. KIEFER 
Washington, D. C. 


World Order: Its Intellectual and Cultural Foundations. Edited by F. 
Ernest Johnson. New York and London: Harper; 1945. Pp. 238. Index. 
$2.00. This volume contains a series of eighteen lectures by: various speak- 
ers before the Institute for Religious Studies where ministers of all faiths 

“study under the guidance of scholars in varicus fields. 

The broad scope of the book promised by its title is fulfilled by the con- 
tents of the lectures. For example, in the address enzitled A New School 
Bell: Educating America James Marshall discusses some interesting labora- 
tory experiments in political science. A number of children were organ- 
ized into three clubs, all of which worked on tae project of making masks. 
One club was run with a democratic atmosphere, another with an autocratic 
method, and a third in the good old laissez-faire way. The fascinating out- 
come confirmed the fact that democracy possesses at least some of the vir- 
tues proclaimed by Fourth of July speakers. 3 

In World Citizenship Norman Cousins maintains that Aristotle was right 
when he said that the size of a state should be determined by the range of 
a man’s voice. The radio and the airplane have helped enlarge the modern 
state into the world itself. 

Pitirim A. Sorokin in The Task of Cultural Rebuiidmg analyzes and in- 
terprets severel centuries of Western history at a sweep. In medieval 
times the accent was on a ‘“supersensory and superrétional ‘God,’’ while 
modern culture is built on the ‘‘presupposition that the true reality and 
value is sensory. . . 

In the various lectures world order is examined in tae light of psychol- 
ogy, law, religion, education, economies, and anthropology. The range 
from the specific to the general leads the reader to many paths for further 
study and for delving into the very philosophy of worlc order. 

James E. EDWARDS . 
Washington, D. C. 


The Story of Woodrow Wilson. By Ruth Cranston. New York: Simon 
and Shuster; 1945. Pp. xv, 478. Index. $3.50. Tkis is a convenient 
one-volume life.of Wilson, well written in a popular style. Mrs. Cranston 
has drawn upon personal acquaintance with members of the Wilson family 
as well as upon the voluminous Wilson papers now available to scholars. 
` She has placed greater emphasis upon foreign affairs than upon domestic 
policies: approximately two-thirds of the book deals with problems of pre- 
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war foreign relations, Wilson’s war leadership, the Paris Conference, and 
the League. Mrs. Cranston is an ard2nt partisan. Wilson’s enemies are 
her enemies. She adm‘ts few errors of judgment on Wilson’s part, and 
she‘ ignores the debate over Wilson’s knowledge of the secret treaties. 
House appears as a thoroughly inept amateur whose incompetence more 
than once upset the President’s plans. Mrs. Cranston is also a vigorous 
defender of the League, with which sae had direct experience. In a last 
chapter she develops briefly the thesis that the League was not a failure 
because through its mazhinery there developed in the quarter century of 
its existence a new habi; of international consultation. The recent book by 
another Wilson disciple. H. C. E. Bell, Woodrow Wilsot and the People, is 
both more scholarly and more convincing; Mrs, Cranston’s undeviating ` 
admiration for her sub7ect and the bitterness with whieh she castigates his 
opponents are not likely to convert anyone who may still question Wilson’s 
greatness. 
` Jonn D. Lewis 


Oberlin College 


The Four Cornerstones of Peace. By Vera Micheles Dean. New York: 
McGraw-Hill; 1946. Fp. xxiv, 267. Index. Because the achievement of 
international security is the primary task of to-day the Research Director 
of the Foreign Policy Association seeks to provide in this small book a 
handy and readable primer on post-war international organization for the 
average intelligent voter. Mrs. Dean succeeds well in zhis task as she com- 
bines solid knowledge end deep understanding of international affairs with 
a felicity of phrase which enables the layman—and we might add, begin- ' 
ning students—to find his or her way through the labyrinth of world poli- 
ties and: the intricacy of the new and unfamiliar structure of world organi- 
zation. Its ‘‘four cornerstones’’—Dumbartcn Oaks, Yalta, Mexico City, 
and San Franciseo—are described briefly but sufficiertly for the purpose. 
Their aims and achievements are shcwn, pertinent comparisons are made 
with the League of Nations, and criticisms are listed end examined. Mrs. 
Dean, who, in passing, offers her own value judgments, possesses a healthy 
and reassuring but not ‘‘easy’’ optimism, combined with the realistic atti- 
tude that the ‘‘best we can do is to reach workable ecmpromises, knowing 
full well that any compromise made today will hare to be revised to- 
morrow’? (p. xix). 

The unavoidable fact in this sort of book that som3 paragraphs are al- 
ready out of date does not detract from its main value as a general intro- 
duction to the four conferences and the new world struature set up by them. 
The full text of some dozen documents issuing from, or connected with 
these conferences, forms a very useful appendix. The Index is sufficient. 

JOEN Brown Mason 
Oberlin College í 


The New Europe. By Walter Fitzgerald. New York: Harper; 1946. 
Pp. xiii, 298. $2.75, There are very few books indzed on contemporary 
political geography ir English. Hence this introduztion to the political 
geography of present-day Europe, with special attention given to new de- 
velopments in Central Europe and the Balkans, is welzome. But the treat- 
ment suffers considerably from the tendency of the author to make ‘nu- 
merous wild and generalized statements. For instanze, we learn that the 
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Slovak ‘‘detachment from’ Bohemia . . . is, geogrephically, well-nigh com- 
plete” (p. 0); the author persists on spelling the river Moldau as ‘‘Ul- 
tava’’ (disregarding the fact that Vltava is the proper spelling) ; the Ro- 
manians are treated as ‘‘Rumans’’ (p. 98) ; the Altanian language is based 
on a ‘‘pre-Slavonie vernacular” (p. 104); and so on and on. ALN in all, 
this is a good work but once which has to be watched in regard .to its de- 
tailed statements. 
JosePH S. Roucex 

Hofstra College 


European Population Transfers 1989-1945. By Joseph B. Schechtman. 
New York: Oxford University Press; 1946. Pp. xi, 5382. $5.00. This is 
a unique contribution to a field nearly neglected by the students of contem- 
porary world problems due to the speedy changes brought about in mi- 
nority problems by World War II. In fact the present study is a pioneer 
in its field. It presents a full factual report of the transfer operations 
which oecurred between. 1939 and 1945. Although it is apparent that here 
and there the author was confronted with lack of Jata or unreliability in 
the available material yet he has produced a surve7 of the problem which 
has no competition whatever today. The transfers are described: with due 
regard for all the complexity of attendant detail, including the choice of 
administrative personnel, registration of evacuees, transportation, housing, 
feeding, medical care; and the many economic considerations, such as com- 
pensation of the evacuees for the property they were forced to abandon, 
and their economic re-establishment in the areas of resettlement. Each of 
the transfers is interpreted in the light of the minorities problem as it ex- 
isted in Europe between World War I and World War II, and with special 
reference to the German Reich repatriation policy inaugurated in October, 
1939. Similar treatment is accorded the transfers of Russian, Finnish, 
Swedish, Bulgarian, Romanian, Hungarian, Croat, and other ethnic groups. 
Let us hope that the author will find it possible to complete the picture by 
deseribing the results after 1945. 

: JOSEPH §. ROUCEK 
Hofstra College 


Soviet Russia: An Introduction. By Kathleen Gikberd. London: Royal 
Institute of International Affairs; 1946. Pp. 124. This is a revised edi- 
tion of the brochure originally published in February, 1942, with a new 
chapter on Soviet Foreign Relations. Ostensibly ttis booklet contains no 
opinions, or next to-none. It has been, nevertheless, written in a sympa- 
` thetic tone and in spots is quite apologetic on behalf of the Soviet Govern- 
ment, as well as of the Stalin regime. The additional chapter seems to have 
been prepared as an afterthought, as it does not elucidate the basie core of 
Soviet foreign ‘policy. There are some significant omissions which should 
have been included even within the small compass of this booklet. For 
example, the chapter on ‘‘The Struggle for Prosperity and Security” 
seems to be out of proportion to the scope of the booklet as a whole; on the 
other hand new trends bearing on private property, the family, religion, 
and expansionism could have been discussed. However, the booklet will 
continue to be useful to the intelligent lay reader who wants to acquire a 
bird’s-eye view of the political and economie structure of the Soviet Union, 
as the facts are presented in a relatively unvarnished fashion. 

CHARLES PRINCE 
Washington, D. C. 
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Political Handbook of the World: Parliaments, Parties and Press as of 
January 1, 1946. Ed-ted by Walter H- Mallory. New York, Council on 
Foreign Relations. 1646. Pp. 202. The year 1945, which marked the end 
of World War II, broaght with it more profound and widespread.changes 
in the form, structure, and personnel of governments than any year in his- 
tory. Monarchies had fallen, Allie¢ Control Commissions had been set up 
to rule defeated nations, and the political leadership -n nearly every coun- 
try has been completely overturned. The present volume is thoroughly 
_ revised to take account of these many changes. Yet in these days of fast- 
moving events the world over even such a book becomes in many respects 
out of date before it reaches a nation-wide distribution. To illustrate, 
when this book went to press Soviet Kommissariats had been changed to 
Ministries and many cf the personalities listed are no longer in top policy- 
making positions. | Similarly, a radical change has taken place in the per- 
sonality structure of the Government in Argentina. While these short- 
comings are obviously inevitable due to the nature of the scope and content 
of the book, it is nevertheless a very reliable and useful reference. 

CHARLES PRINCE 
Washington, D. C. 


Industry in Latin America. By George Wythe. New York: Columbia 
- University ; 1945. Pr. viii, 371. Index. $4.00. For readers of this jour- 
nal the effects of industrialization cn foreign trade and international af- 
fairs are of particular interest. In a chapter on “Government and In- 
dustry’ the author emphasizes the role of tariffs, tax exemptions, import 
quotas, export duties, manufacturing regulations, government loans, sub- 
sidies, monopolies and concessions. Dr. Wythe shows that Latin American 
industrialization can be expected to produce: larger imports from the 
United States of machinery, power equipment, and icon and steel for con- 
struction; new kinds and probably increasing volume of imports into the 
United States; considerable shifts in bilateral and maltilateral trade chan- 
nels; expanding standards of living creating still greater export markets 
for specialized United States goods; increased foreign exchange. It is 
probably too much to expect all for zhese results to flow from industrializa- 
tion alone unless constructive and lizeral trade and fiscal policies are widely 
adopted. 

Our government’s sympathetic interest was demonstrated by a statement 
by Assistant Secretary of State C_ayton on May 2, 1946: ‘‘There is no 
reason to fear sound industrial development abroad. It may change the 
nature of our trade ir certain places, but on tke record it will certainly in- 
crease it. Well-developed countri2s have always been our largest cus- 
tomers... .”’ i 

Assistant Secretary Braden on September 13, 1946, in referring to invest- 
ment by our citizens in Latin Ameriza declared : ‘‘This money has mostly— 
76 percent—gone intc manufacturing, public utilities and the development 
of natural resources. Our investments have created new, more skilled, and 
higher paid employment. They have established naw industries and in- 
creased purchasing power, not to mantion substantia_ tax contributions for 

_ the governments concerned. .. .’’ 

This volume is a mine of information on indusizial achievements and 
developments in the other American republics, although some statistical 
compilations are out of date. It would have gained much by the use of 
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photographs. The title is somewhat narrow, for in addition to industriali- 
zation, there is a study of ‘‘National Economie Policy’ for each country 
covering additional topics such as agriculture, forestry, mining, fishing, 
trade, transportation, immigration, banking labor and social legislation. 

WILLARD F. BARBER. 
Department of State 


Vom Geist der Massen. By Paul Reiwald. Zür:ch:-Pan-Verlag; 1946. 
Pp. xv, 681. Index. Frs. 20.00. This bocz, of which the main title in 
English should read ‘‘An Essay on Masses ard their Spirit,’’ is most aptly 
epitomized by its sub-title ‘‘A Compendium of Mas3 Psychology’’: all the 
opinions, enunciations, observations, and thecries regarding the behavior 
of animal and human groups which have beer. published in the last hundred 

years—and whatever came before that time :s hard_y worth mentioning— 
` are compiled in this volume; it is a most impr-ssive achievement. 

Reiwald classifies the authors whose views Lave been included in his book 
into five main categories: (1) Biologists and Animal Sociologists; (2) Psy- 
chologists; (8) Sociologists; (4) Personalitizs in the political field; (5) 
Poets, Writers and Historians. He justifies the width of this selection in 
his introduction by explaining that in dealirg with so young a science as 
Mass Psychology, it is necessary first to grasp the entre aggregate of knowl- 
edge at its disposal. Thus it is, for instance, ‘‘impossible to decide on prob- . 
lems concerning the mass and the principle cf leadership exclusively from 
‘the’ biological, ‘the’ psychological, ‘the’ sociological or ‘the’ practical 
point of view’’: only when all the various szientifie branches have been 
brought into a close interconnection and under a m2thodology common to 
all, may one hope to attain satisfying and adequate over-all results. There- 
fore, the first concern is to establish a sound f=undatzon for the new science 
of mass psychology, and there can be no douxt that to this end Reiwald’s 
book offers a first and very substantial contrikution. 

Apart from this the book is also concerned with another aspect of this 
new science, namely, the practical objective of mass psychology. The events 
of the past decades have clearly shown how dz=eply tie principle of democ- 
racy is endangered everywhere in the world and bow easily populations 
living under this principle—the common man, who 5 to be the support of 
democracy—may be won over to the side of the totalitarian and fascist 
cause. It should be realized that if this wid=spreac process of de-democ- 
ratization should not be arrested in time anc if it should not be possible 
to condition the masses into a state of mind acceptable and favorable to 
democratic ideals, the threat of ever-recurrert wars. the threat of the ir- 
revocable self-annihilation of civilization, will continie to obstruct the evo- 
lution of mankind and will become increasingiv acute as time goes by. Up 
to now, and with a few exceptions, only the totaliterian political systems 
have made use of mass psychology; it is time, indeed it is high time, that 
democracy do the same for its own ends: a truly scieatific mass psychology 
is called upon to become one of the most potert and important instruments 
of democracy. Reiwald, in a series of princip.zs (Le-tsétzen), which at the 
same time are the results and conclusions of his research work, sets out the 
fundamental programmatical directives for such a therapeutical applica- 
tion of this new science. 

This book is of great importance not only te all sociologists and students . 
of mass psychology, but also to anyone active-y interested in the preserva- 
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tion of democracy and world peace, and therefore also to all those dealing 
with problems of international law. The interconnections between inter- 
national law and mass psychology frequently become manifest in this vol- 
ume (which, incidentally, found its legieal sequence in a second book, ‘‘The 
Conquest of Peace,” in which the author draws the juridical conclusions 
of his theories on mass’ psychology) and this preoccupation with the legal 
aspects of the problems at hand may be ascribed, last but not least, to the 
‘fact that Reiwald himself is a studens of law. 

HERMANN BROCH 
Princeton, N. J. i 
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UNITED NATIONS 


CONSTITUTION OF THE UNITED NATIONS EDUCATIONAL, SCIENTIFIC 
AND CULTURAL ORGANIZATIO 


November 4, 1946 * 


THE GOVERNMENTS OF THE STAT=S PARTIES TO THIS CONSTITUTION 
ON BEHALF OF THEIR PEOPLES DECLARE 


that since wars begin in the minds cê men, it is in the minds of men that 
the defences of peace must be constrreted ; 


+that ignorance of each other’s ways and lives has been a common cause, 
throughout the history of mankind, of that suspicion end mistrust between 
the peoples of the world through which their differences have all too often 
` broken into war; 


that the great and terrible war whick has now ended was a war made pos- 
sible by the denial of the democratic vrinciples of the dignity, equality and 
mutual respect of men, and by the propagation, in their place, through ig- 
norance and prejudice. of the doctrine of the inequality of men and races; 


that the wide diffusion of culture, and the education of humanity for justice 
and liberty and peace are indispensable to the dignity of man and consti- 
tute a sacred duty which all the nations must fulfill in a svirit of mutual 
assistance and concern; 


that a peace based exclusively upon the political and economic arrange- 
ments of governments would not be a peace which could sezure the unani- 
mous, lasting and sincere support of the peoples of ths world, and that the 
peace must therefore be founded, if it is not to fail, upon the intellectual 
and moral solidarity of mankind. 


FOR THESE REASONS, 


the States parties to this Constitution, believing in full and equal oppor- 
tunities, for education for all, in the unrestricted pursuit of objective truth, 
and in the free exchanze of ideas and knowledge are agreed and determined 
to develop and to increase the means of communication between their peo- 
ples and to employ these means for the purposes of mutual understanding 
and a truer and more perfect knowledge of each other’s lives; 


* See note to Article XV, below. 
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IN CONSEQUENCE WHEREOF 


they do hereby create the United Nations Educational, Scientific and Cul- 
tural Organisation for the purpose of advaneing, tarough the educational 
_ and scientific and cultural relations of the peoples cf the world, the objec- 
tives of international peace and of the common welfare of mankind for 
` which the United Nations vies was establisked and which its Char- 
ter proclaims, i 


ARTICLE I 
Purposes and Functions 


L. The purpose of the Organisation is F obie to peace er security 
by promoting collaboration among the nations thrcugh education, science 
and culture in order to further universal respect for justice, for the rule 
of law and for the human rights and fundamental freedoms which are af- 
firmed for the peoples of the world, without distinetion of race, sex, lan- 
guage or religion, by the Charter of the United Nations. 

2. To realise this purpose the Organisation will: 


(a) collaborate in the work of advancing the mutual knowledge and 
understanding of peoples, through all means of mass communi- 
cation and .to that end recommend such internaticnal agree- 
ments as may be necessary to promote.tha free flow of ideas by 
word and image; 

(b) give fresh impulse to popular eduzation and to the spread of cul- 
ture; 


by collaborating with Members, at their request, in the develop- 
ment of educational activities ; 


by instituting collaboration among the rations to advance the 
ideal of equality of educational opportunity without regard to 
race, sex or any distinctions, economic or social; ; 


by suggesting educational methods best suited to prepare the . 
children of the world for the responsibilities of freedom; 


(c) maintain, increase and diffuse knowledge; 


by assuring ‘the conservation and protection of the world’s in- 
heritance of books, works of art and monuments of history and 
science, and recommending to the nations concerned the neces- 
sary international conventions; ` 


by encouraging cooperation among the nations in all branches 
. of intellectual activity, including the international exchange of 
persons active in the fields of education, science and culture and 
the exchange of publications, objects of artistic and. scientific 
interest and other materials of information; 
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by initiating methods of international cooperation calculated to 
give the people of all countries access to the printed and pub- 
lished materials produced by any o2 them. 


3. With a view to preserving the independence, integrity and fruitful 
diversity of the cultures and educational systems of the States Members of 
this Organisation, the Organisation is prohibited from interv2ning in mat- 
ters which are essentially within their domestic jurisdiction. 


Articie IT © 
Membership 


1. Membership of the United Nations Organisation shall carry with it the 
right to membership of he United Nations Educational, Scientifie and Cul- 
tural Organisation. ; 

2. Subject to the conditions of the egreement between this Organisation 
and the United Nations Organisation, approved pursuant to Article X of 
this Constitution, States not members of the United Nations Organisation 
may be admitted to membership of the Organisation, upon recommendation 
of the Executive Board, by a two-thirds majority vote of the General 
Conference. ` 

3. Members of the Organisation which are suspended from the exercise 
of the rights and priveleges of membership of the United Nations Organisa- 
tion shall, upon the request of the latter, be suspended from the rights and 
privileges of this Organisation. 

4, Members of the Organisation which are expelled from the United Na- 
tions Organisation. shall automatically cease to be members of this Or- 
ganisation. í 


ARTICLE III t 
Organs 


The Organisation shall include a General Conference, an Executive Board 
and a Secretariat. 


- ARTICLE IV 


, The General Conference 
A. Composition 
1, The General Conference shall consist of the representatives of the 
States Members of the Organisation. The Government of each Member 
State shall appoint not more than five delegates, who shall be selected after 
consultation with the National Commission, i? established, or with educa- 
tional, scientific and cultural bodies. 
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2. The General Conference siaii determine the pclieies and the main lines 
of work of the Organisation. It shall take’ decisions >n programmes drawn 
up by the Executive Board. ; 

' 3. The General Conference shall, when it deems it desirable, summon in- 
5 tainational conferences on education, the sciences ar.d humanities and the 
dissemination of knowledge. 

'4, The General Conference shall, in adopting praposals for submission to 
the Member States, distinguish between, recommendations and international 
conventions submitted for their approval. In the former case a majority 
vote shall suffice; in the latter case a two-thirds majority shall be required. 
Hach of the Member States shall submit recommendations or conventions 
to its competent authorities within a period of one Fear from. the close of 
the session of the General Conference at which they were adopted. 

5. The General Conference shall advise the United Nations Organisation 
on the educational, scientifie and cultural aspects of matters of concern to 
the latter, in accordance with the terms and procedtre agreed upon between 
the appropriate authorities of the two Organisations. 

6, The General Conference shall receive and ecnsider the reports sub- 
mitted periodically by Member States as provided by Article VIII. 

7. The General Conference shall elect the merhers of the Executive 
Board and, on the recommendation of the Board, shali appoint the Director- 
General. 


C. Voting 

8. Hach Member State shall have one vote in the General Conference. 
Decisions shall be made by a simple majority excapt in cases.in which a 
two-thirds majority is required by the provisions of this Constitution. A 
majority shall be a majority of the Members presert and young: 


D. Procedure f a l 

9. The General Conference ga meet annually in ordinary session; it 
may meet in extraordinary session on the zall of tha Executive Board. At 
each session the location of its next sessior: shall be d2signated by the Gen- 
eral Conference and shall vary from year to year. 

10. The General Conference shall, at each session, elect a President and ` 
other officers and adopt rules of procedure. 

11. The General Conference shall set up special and technical committees 
_and such other subordinate bodies as may be necessary for its purposes. 

12. The General Conference shall cause arrang2ments to be made for 
public aécess to meetings, subject te such regulaticns as it shall prescribe. 


E. Observers 


18. The General Conference, on. the. recommendation of the Executive 
Board and by a two-thirds majority may, subject to its rules of procedure, 
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invite as observers at specified sessions of the Conference or of its commis- 
sions representatives of international organisations, such as those referred 
to in Article XI, paragraph 4. 
ARTIOLE V 
Execute Board 
A. Composition 

1. The Executive Board shall consist of eighteen members elected by the 
General Conference from among the delegates appointed by the Member 
States, together with the President of the Conference who shall sit ex officio 
in an advisory capacity. 

2. In electing the members of the Pxavative Board the General Confer- 
ence shall endeavour to include persons competent in the arts, the humani- 
ties, the sciences, education and the diffusion of ideas, and qualified by their 
experience and capacity to fulfil the administrative and executive duties of - 
the Board. It shall also have regard to the diversity of cultures and a bal- 
anced geographical distribution. Nzt more than one national of any Mem- 

ber State shall serve on the Board at any one time, the President of the 
Conference excepted. 

3. The elected members of the Executive Board shall serve for a term of 
three years, and shall be immediately eligible for a second term, but shall 
not serve consecutively for more than two terms. At tke first election 
eighteen members shall be elected of whom one third shall retire at the end 
of the first year and one third at the end of the second year, the order of | 
retirement being determined immediately after the election by the drawing 
of lots. Thereafter six members shall be elected each year. 

4. In the event of tke death or resignation of one of its msmbers, the Ex- 
ecutive Board shall appoint, from among the delegates of the Member State 
concerned, a substitute, who shall serve until the next session of the General 
Conference which shall elect a memzer for the remainder of the term. 


B. Functions ; 

5. The Executive Board, acting under the authority of the General Con- 
ference, shall be responsible for the execution of the programme adopted 
by the Conference and shall prepare its agenda and programme of work. 

6. The Executive Board shall reeccmmend to the General Conference the 
admission of new Members to the Organisation. 

7. Subject to decisions of the General Conference, the Executive Board 
shall adopt its own ru_es of procedurz. It shall elect its officers from among 
its members. l 
_ 8. The Executive Board shall meet in regular session at least twice a year 
and may meet in special session if eonvoked by the Chairman on his own 
initiative or upon the request of six members of the Board. _ 
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9. The Chairman of the Executive Board shall present to the General 
Conference, with or without comment, the annual report of the Director- 
General on the activities of the Organisation, which shall have been previ- 
ously submitted to the Board. i : . 

10. The Executive Board shall make all necessary arrangements to con- ` 
_ sult the representatives of international organisations or qualified persons 
concerned with questions within its competence. 

‘11. The members of the Executive Board shall ex2rcise the powers dele- 
gated to them by the General Conference on behalf vf the -Conference as a 
whole and not as representatives of their respective tovernments. 


ARTICLE VI 
Secretariat 


1. The Secretariat shall consist of a Director-General and such staff as 
may be required. 

2. The Director-General shall be nominated by the Executive Board and 
appointed by the General Conference for a period of six years, under such 
conditions as the Conference may approve, and shall be eligible for re- 
appointment. He shall be the chief administrative officer of the Organisation. 

3. The Director-General, or a deputy designated by him, shall participate, 
without the right to vote, in all meetings of the General Conference, of the 
Executive Board, and of the committees of the Organisation. He shall for- 
mulate proposals for appropriate action by the Conference and the Board. 

4. The Director-General shall appoint the staff of the Secretariat in ac- 
cordance with staff regulations to be approved by th2 General Conference. 
Subject to the paramount consideration of securing the highest standards 
of integrity, eficiency and technical competence, appointment to the staff 
shall be on as wide a geographical basis as possible. 

5. The respcnsibilities of the Director-General and of the stai shall be 
exclusively international in character. In the discharge of their duties 
they shall not seek or receive instructions from any government or from any 
authority external to the Organisation. They shall refrain from any action 
which might prejudice their position es international officials. Each State 
Member of the Organisation undertakes to respect tie international char- 
acter of the responsibilities of the Director-General and the staff, and not 
to seek to influance them in the discharge of their duties. 

6. Nothing in this Article shall preclude the Organisation from entering 
into special arrangements within the United Nations Drganisation for com- 
mon services and staff and for the interchange of personnel. 


\ 
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, Arto VII 
Hational Co-operating Bodies 


1, Each Member State shall make such arrangements 3s suit its particular 
conditions for the purpose of associating its principal bodies interested in 
educational, scientific and cultural matters with the work of the Organisa- 
tion, preferably by the formation of a National Commission broadly repre- 
sentative of the Government and such bodies. 

2. National Commissions or national co-operating bodies, where they ex- 
ist, shall act in an advisory capacity to their respective delegations to the 
General Conference ani to their Governments in matters relating to the 
. Organisation and shall function as agencies of liaison in all matters of in- 
terest to it. a 

3. The Organisation may, on the request cf a Member State, delegate, 
either temporarily or permanently, a member of its Sezretariat to serve on 
the National Commission of that State. in order to assis: in the development 
of its work. 


Articte VIII 
Reports by Member States 


Each Member State shall report periodicaily to the Organisation, in a 
manner to be determined by the General Conference, on its laws, regula- 
tions and statistics releting to educational, scientific and cultural life and 
institutions, and on the action taken upon the recommendations and conven- 
tions referred to in Article IV, paragraph 4. 


ARTICOLE IX 
Buaget 


1. The budget shall te administered by the Organisation. 

2. The General Conference shall approve aud give final effect to the bud- 
get and to the apportionment of financial responsibility among the State 
Members of the Organisation subject to such arrangement with the United 
Nations as may be provided in the agreement to be entered into pursuant 
to Article X. 

3. The Director-General, with the approval of the Executive Board, may 
receive gifts, bequests, and subventions directly from governments, public 
and private institutions, associations end private persois. 
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ARTICLE X 
Relations with the United Nations Organisation 


This Organisation shall be brought into relation wish the United Nations 
Organisation, as soon as practicable, as one of the specialised agencies re- 
ferred to in Article 57 of the Charter of-the United Nations. This relation- 
ship shall be effected through an agreement with the United Nations Organi- - 
sation under Article 63 of the Charter, which agreement shall be subject to 
the approval of the General Conference of this Organisation. The agree- 
ment shall provide for effective co-operation between zhe two Organisations 
in the pursuit of their common purposes, and at the same time shall recog- 
nise the autonomy of this Organisation, within the fields of its competence 
as defined in this Constitution. Such agreement mey, among other mat- 
ters, provide for the approval and financing of the Eudget of the Organi- 
sation by the General Asssmbly of the United Nations. . 


ARTICS XI 
Relations with other specialized internationcl Organisations and agencies 


1. This Organisation may co-operate with other specialised inter-govern- 
mental organisations and agencies whose interests and activities are related 
to its purposes. To this end the Director-Gereral, acting under the general 
authority of the Executive Board, may establish effective working relation- 
ships with such organisations and agencies and establish such joint commit- 
tees as may Le-necessary to.assure effective co-operation. Any formal ar- 
` rangements entered into with such organisations or agencies shall be subject 
to the approval of the Executive Board. 

2. Whenever the General Conference of this Organisation and the compe- 
tent authorities of any other specialised inter-governthental organisations 
or agencies whose purposes and functions lie within the competence of this 
Organisation, deem it desirable to effect a transfer o? their resources and 
activities to this Organisation, the Director-General, subject to the approval 
of the Conference, may enter into mutually acceptable arrangements for its 
purpose. l i 

3. This Organisation may make appropriate arrangements with other 
inter-governmental organisations for reciprocal representation at meetings. 

4. The United Nations Educational, Scientific and Cultural Organisation 
may make suitable arrangements for consultation and co-operation with 
non-governmental international organisations concerned with matters within 
its competence, and may invite them to undertake svezific tasks. Such co- 
operation may also include appropriate participation »y.representatives of 
such organisations on advisory committees set up by the General Conference. 
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ARTICLE XII 
Legal status of the Organisation 


The provisions of Articles 104 and 105 of the Charter of the United Na- 
tions Organisation concerning the legal status of that Organisation, its 
privileges and immunities shall apply in the same way zo this Organisation. 


ArticLz XIII 
Amendments 


1. Proposals for admendments to. this Constitution shall bacome effective 
upon receiving the approval of the General Conference by a two-thirds ma- 
jority; provided, however, that those amendments which involve funda- 
mental alterations in the aims of the Organisation or new dbligations for 
the Member States shall require subsequent acceptance on the part of two- 
thirds of the Member States before they come into force. The draft texts 
of proposed amendments shall be communicated by the Direztor-General to 
the Member States at least six months in advance of their consideration by 
the General Conference. 

2. The General Confzrence shall have power to adopt by a two-thirds ma- 
jority rules of procedure for carrying out the provisiors of this Article. 


Artou XIV 
Interpretation 


1. The English and French texts of this Constitution shall be regarded 
as equally authoritative. 

2. Any question. or dispute concerning the interpretation of this Constitu- 
tion shall be referred for determination to the International Court of Jus- 
tice or to an arbitral tribunal, as the General Conference may Gotremine 
under its rules of procedure. 


ARTICLE XV 
Entry into force 


1. This Constitution shall be subject to acceptance. The instruments of 
acceptance shall be deposited with the Government of the United Kingdom. 

2. This Constitution shall remain open for signature in the archives of 
the Government of th2 United Kingdom. Signature may take place either 
before or after the deposit of the instrument of acceptance. No acceptance 
shall be valid unless preceded or followed by signature. 
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3. This Constitution shall come into force when it has been accepted 
by twenty of its signatories.* Subsequent accevzances shall take effect: 
‘immediately. 

4. The Government of the United Kingdcm will irform all members of 
the United Nations of the receipt of all instruments of acceptance and of 
the date on which the Constitution comes into forc2 in accordance with 
the preceding paragraph. 

In faith whereof, the undersigned, duly authoriséd to that effect, have 
signed this Constitution in the English and French languages, both texts. 
being equally authentic. 

Done in London the sixteenth day of November, 1345 in a single copy, 
in the English and French languages, of which certified copies will be com- 
municated by the Government of the United Kingdom to the Governments. 
of all the Members of the United Nations. 


* The British Embassy informed the Department of State br a note dated December 
10, 1946, that the Constitution of the United Nations Edueatzonal, Scientific and Cul- 
‘tural Organization, opened for signature at London November 16, 1945, came into force: 
on November 4, 1946, upon its acceptance by 20 sigratories, as provided in Article XV, 
paragraph 8, of the Constitution. ie 

Countries which have accepted the Constitution, with the etes upon which the accept- 
ances were deposited, are as follows: 


Antra eee eee e eg eee arse a June 11, 1946 
Brazil iiscactse Krenna te tie Eea Bae TINEA October 14, 1946 
Canada ...... A EEE NE burecere ws Septerabar 6, 1946 
CHING. o erene reto ester E E E Septenbar 13, 1946 
Czechoslovakia .........eecee ev eeee ..- October 5, 1946 
Denmark oaro cc cesce cece a A September 20, 1946 
Dominican Republic ..............-04. July 2, 1946 

Egypt eos Sircie eee via swe Wa ial odie bat aea July 15, 1946 
Franee sanhati 6 dso die ole T Ea June £9, 1946 
GEOCO yasan ara sated es pee ends Bag els November 4, 1946 
Tidiane tens bale NE Canes June 12, 1946 
Lebai esie s caldera tated ee isan f . October 38, .1946 
Mexico ........0cceceeeeeee Eee eer June 12, 1946 

New Zealand ........0. cece eee ee eees . March 6, 1946 
NOPWSY oie k kc cba eee a E Jaa 8 August 8, 1946 
Poland .. ccc cecccseeeeeevescevecceee, ¿November 6, 1946 
Saudi Arabia .......... cece cece eee eee April £0, 1946 
RUPE OY cosacos rinanta ansa iaia July 6 1946 
Union of South Africa ...............- June 3, 1946 
United Kingdom ............ cece ee eae February 20, 1946 
United States .......... cece eee eee ee September 3C, 1946 


Department of State Bulletin, Vol. XV, No. 891 (December 
29, 1946), p. 1192. 
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ARGENTINA 


DECLARATION PROCLAIMING SOVEREIGNTY OVER THE EP-CONTINENTAL 
SEA AND THE CONTINENTAL SHELF* 


October 9, 1946 


Whereas: 


The submarine platform, known also as the submarine plateau or conti- 
nental shelf, is closely united to the mainland both in a morphological and 
‘in a geological sense ; 

The waters covering the submarine platform constitut2 the E 
seas, characterized by extraordinary biological activity, owing to the influ- 
ence of the sunlight, which stimulates plant life (as exemplified in algae, 
mosses, etc.) and the life of innumerable species of animals, both susceptible 
of industrial utilization : 

The Executive Power, in Article 2 of Decree No. 1,386, dated January 
24, 1944, issued a categorical proclamation of sovereignty over the ‘‘ Argen- 
tine Continental Shelf?” and the ‘‘ Argentine Epicontinantal Sea,’’ declar- 
ing them to be ‘‘transitcry zones of mineral reserves’? 

The State, through the medium of the Yacimientos Fetroliferos Fiscales 
[Public Petroleum Deposits Administration], is exploiting the petroleum 
deposits discovered alonz the ‘‘ Argentine Continental Shelf,’' thereby con- 
firming the Argentine nation’s right of ownership over ell deposits situated 
in the aforesaid continental shelf ; l 

It is the purpose of tke Executive Power to continue, more and more in- 
tensively, its scientific and technical investigations relative to all phases of 
- the exploration 'and exploitation of the animal, vegetable and mineral 
wealth, which offer such vast potentialities, contained in the Argentine con- 
tinental shelf and in the corresponding epicontinental sea. 

In the international sphere conditional recognition is accorded to the 
right of every nation to consider as national territory the entire extent of 
its epicontinental sea and of the adjacent continental shelf; 

Relying upon this principle, the Governments of th2 United States of 
America and of Mexico have issued declarations asserting the sovereignty 
of each of the two countries over the respective peripkeral epicontinental 
seas and continental shelves (Proclamation of President Truman, dated 
September 28, 1945, and Declaration of President: Avila Camacho, dated 
October 29, 1945) ; 

The doctrine in questidn, aside from the fact that it is implizitly accepted 
in modern international law, is now deriving support from the realm of 
science in the form of serious and valuable contributicrs, according to the 


* Decree No. 14.708, 1946. Text from Bolletino Official of Argentina, by courtesy of 
the Law Library of the Library of Congress; translation. 
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testimony offered by numerous national and foreign publications and even 
by official educational programs; and 
The manifest validity of the thesis invoked above, as‘well as the deter- 
mination of the Argentine Government to perfect and preserve all the at- 
tributes inherently bound up with the exercise of national sovereignty, 
make it advisable to formulate the declaration p2rtinent to this matter, 
. thereby amplifying the effects of the aforesaid Decree No. 1,385. 


_ The President of the Argentine Nation, 
supported by a Gereral Accord of the Ministers 


DEcREES : 


Article 1—It is. hereby declared that the Argentine Epicontinental Sea 
and Continental Shelf are subjecz to the sovereign power of the Nation; 

Article 2—For purposes of free navigation, the character of the waters 
situated in the Argentine Epicontinental Sea and above the Argentine Con- 
tinental Shelf, remains unaffected by the present Declaration ; 

Article 3—The said Declaration shall be brought to. the attention of the. 
Honorable Congress, published, transmitted to the National Registry and 
filed. 
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THE PUBLICATION OF THE DIPLOMATIC ; PAPERS! OF 
OTHER GOVERNMENTS 


By E. Wiper SPAULDING * 
The General Principle 


An expert on foreign affairs has summarized the limitation upon the.. 
right of a government to make public the diplomatie papers which it has 
received from another government as follows: ‘‘. . . one party to a negotia- 
tion cannot, in honor and in courtesy, publish the negotiation without the 
consent of the other party, on pain of forfeiting that good-will upon which 

. ‘the peace of the world ultimatzly depends.’’’+ This principle of - 
consent to publication is accepted, with some reservations and exceptions, 
by American practice. But American practice in this matter is not gener- 
ally accepted by all foreign offices and it is not precisely and definitely 
written into international law. It has been generally observed in normal. 
times by the Great Powers, which hava had most to gain by its application, 
‘and it has frequently been disregarded by small powers and by Great 
Powers in times of stress. It rests upon comity and reciprozity, not upon 
international legislation. 

According to a memorandum of November 21, 1927, of the Solicitor of 
the Department of State: ‘‘There appears to be no principle of interna- 
tional law which would prevent a government from publishing its own 
notes, in fact international law does not prevent the publication of any 
diplomatic correspondence. The practice in such cases, which is more or 
less general, is to reach an understanding regarding the matter, but this is 
done as a matter of courtesy... .’’? A prominent American diplomatic 
historian refers to ‘‘the somewhat legendary comity which prevents, at 
least in the routine of diplomacy, the Government of the United States 
from publishing diplomatic papers from foreign governments without 
their consent.” 8 

The principle of permission to publish the diplomatic papers of other 
governments has never been broadly defined. As written into Secretary 
Kellogg’s order of March 26; 1925 * regarding the use of foreign diplomatic 


* Division of Publications, United States Department of State. The opinions ex- 
pressed in this article are those of the autkor and are not necessarily shared ty the De- 
partment of State. 

1 Paul Seott Mowrer, Our Foreign Afairs, 1924, p. 227. 

2 State Department file no. 710.02/265-1/5. 

3 Samuel Flagg Bemis, in American Historical Review, Jan, 1941, >, 439. 

t Printed in Foreign Relations 1914, Supp., p. iii. The relevant provision reads: 
‘*The Chief of the Division of Publications is expected to initiate, through the appro- 
priate channels, the correspondence necessary to secure from a foreign government per-' 
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papers in Foreign Relations of the United States, into Departmental Order 
796.of June 19, 19395 regarding the use of Department. of State files by 
non-officials, and into the practice of the Departnent of State; it applies 
only to'‘papers which emanated from, and were sizned or initiated by the 
representatives of, other governments. It does nct apply to this Govern- 
ment’s own papers or records of negotiations with sther governments, or 
even to memoranda of our officers describing corversations with foreign 
diplomats. It is not applied to such American pap2rs because those papers 
represent only the reporting of our own officers ir terms which the other 
foreign offices might not be able to verify or with which they might not even: 
agree, and because we can not, in the public interest. alienate our right to 
release reports by our own official observers. 

The principle of permission to publish does not apply with respect to 
governments which this Government did not recognize even though they 
were recognized at a later date and before publication® It does not of 
course apply in time of war with respéct to enemy powers and it may not 
apply to notes addressed to an enemy by a neutral government which are 
-regarded as being unfriendly.” 

The time element is less clearly defined. Governments are chiefly con- 
cerned about current papers and they are obviously very little concerned. 
about papers of a remote historical period. For the papers of how early 
a period, then, does this so-called obligation to request permission apply? 
The Department of State, through the Division of Research and Publica- 


mission to publish any document received from it and which it is desired to publish as 
a part of the Ciplomatic correspondence of the United Staves. Without- such permis- 
sion, the document in question must not be used.’? The prier of March 26, 1925, 
formalized but did not initiate the practice of asking permission in such’ matters. 
For instance a memorandum of February 13, 1923, from the Division of Publications 
to the Diplomatic Bureau (in file 026 Foreign Relations) stated that: ‘‘Following the 
usual custom of requesting consent to print correspcndence rom other governments in 
‘Foreign Relaticns’ it is requested that ‘consent to print’ tha -ollowing correspondence 
be obtained and that suitable instructions be sent to our diplomatic representatives in 
the respective eountries.’’ Earlier files are inconclusive as tc tie practice. Of interest 
is a chit attached to a telegram of March 14, 1918 (422.11 €9£/947) which states that. 7 
“We ask big uations permission to publish their notes in onr ‘Foreign Relations.’ 
We haven’t asked little countries but we don’t publish for st least a year.’’ On the 
other hand Judge John Bassett Moore has criticized the Departraent for requesting 
permission in any cases at all and has indicated that the practice was not resorted to 
when he was in the Department. Judge Moore has stated thet he requested permission 
of no foreign governments when he used their papers in his Digest o? International Law 
(8 vols. G.P.O., 1906). 

5 ‘í Regulations Governing Use of the Records of the Dept. of State,’ ? June 19, 1939. 
Departmental Regulations 420.1, effective March 15, 1946. 

6 Soviet permission has not been requested for the publication of papers which pre- 
dated U. S. recognition of the U:8.5.R. 

1 E.g, the Spanish papers published by the State Department in The è -Spanish Gov- 
ernment and the Axis (March, 1946). 
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tion, has set the line at January. 1, 1914. Consequently the Department 
has sought the permission of other powers before publishing the Paris 
Peace Conference files of 1919 insofar as those files are the joint records 
of participating friendly governments. It is doubtful whether many other 
governments would be this meticulous in requesting permission. For ex- 
ample, Dr. Déak and the Hungarian Foreign Office did not ask permission 
before publication of namerous forzign documents in the Hungarian For- . 
eign Relations volume which treated of events at the end of World War I. 

Under American praztice, request for permission to publish is made by 
our diplomatic representatives at the appropriate foreign capital. This 
practice is modified only occasionally as in the case of the so-called ‘‘gov- 
ernments in exile” during World War II. It is also frequently modified 
when negotiations are in progress currently and agreement is reached with 
the other government’s mission in Washington to release current texts. 
The texts of numerous formal exchanges of notes to be published in the 
United States Treaties and Other International Acts meee are released 
in this fashion. 

Release in this country of diplomatic correspondence ahaa: with the 
American Government by the agents of other states may be mentioned 
here even though the principle involved differs considerably from the one 
under primary discussion. Such release should be effected through the 
Department of State, or this Government, only. A foreign minister or 
ambassador should in no circumstances release statements or notes in order 
to influence American public opinion. ‘‘A foreign minister has a right to 
remonstrate with the Executive to whom he is accredited upon any of those 
measures affecting his country. But it will ever be denied as a right of a 
foreign minister that he should endeavor, by an address to the people, 
oral or written, to forestall a depending measure, or to defeat one which 
has been decided.” € This principle is as true today as when it was stated 
by Secretary of State Randolph. l 

President Wilson expressed the basie principle on this point in 1916 
when the German Ambassador asked Secretary Lansing whether he might 
publish his memoranium reciting alleged British infractions of interna- 
tional law and justifying German policy. The Ambassador’s memorandum 
contained an appeal that the ‘‘p2ople of the United States’? should ‘‘ap-. 
preciate the German viewpoint.” The President resented the Ambassa- 
dor’s action pointing out that tae memorandum was obviously imtended 
not ‘‘for the information of this Government but as an appeal to the Ameri- 
can public opinion... .’’® 


8 Secretary Randolph to the French Minister, June 13, 1795.. Cf. Atty. Gen. Lee as _ 
cited in Moore’s Digest, ae p. 682. Moore’s Digest, IV, p. 718, quotes from an in- 
struction. 
` 9 Foreign Relations, 1916, Supp., pp. 198-200; Tansill, America Goes to War, p. 488. 
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Precedents Illustrating Consultation Before Publication 


The principle of the obligation of goverrments to obtain permission to 
` release or publish other governments’ diplomatie papers has a long hbis- 
tory of precedent which deserves mention here.. The following cases are 
of course not all-inclusive; they are merely illustrasive. 

The practice was foreshadowed as early as 177& when this Government 
was rebuked, before it even had a foréign office, because the French Min- 
ister had not been consulted before Congress, on November 4, 1778, ordered 
the first American treaties with France tc.be printed.2® New treaty texts 
are not, however, generally subject to the principles which we are now dis- 
cussing. Each party to a treaty should be Zree to publish the final text 
unless there is definite agreement to the contrary. Treaties to which this 
country is a party are of course made public when the Senate removes the 
injunction of secrecy, if not before. 

The practice of consulting foreign governments was becoming common 
in Europe toward the end of the 19th century. ‘‘By about the year 1880 
publication [of British Blue Books] had Lecome formalized and governed 
by rules. The growth of a regular system cf consulting foreign powers 

-before documents were published prevented Blue Fooks from being used, 
as in the days of Canning and Palmerston, as instruments of policy.’ ™ 

On December 23, 1881, Lord Granville toid the American Minister at 
London that the publication by this Government of correspondence on the 
subject of the proposed interoceanie canal before he had had an oppor- 
tunity to reply to it ‘‘seemed to him, to say the least, unusual.’’ +? 

Secretary Bayard reported to President Cleveland in 1888 that ‘‘In 
conformity with the invariable course pursued in previous negotiations, 
when the conference [on fisheries] met it was agreed that an honorable 
confidence should be maintained in its deliberations, and that only results 
should be announced, and such other matters as the joint protocolists 
should sign under the direction of the plenipctentiaries.’’? After the con- 
ference the British Minister requested assent to the publication of a cer- 
tain proposal that had been made by the British and declined by the 
Americans, and that assent was given." 

Secretary Bayard, in a report to the President on February 7, 1889, 
pointed out that the British and German Goveramenis had consented to the 
publication of the joint protocols of the conference on Samoa held in Wash- 
ington in 1887.° Those governments had previously refused their consent 


10 Hunter Miller, Treaties, II, pp. 30-31; ef. Journals of the Continental Congress, 
XIV, 830, 832. 

11 Harold Temperley and Lillian M. Penson, A Century of Diplomatic Blue Books, 
12 Despatch of December 27, 1881, from Minister to Great Britain to Secretary Blaine; 
Correspondence in Relation to the Proposed Interoceanic Canal p. 339. 

13 Senate Exec. Doc., No. 127, 50th Cong., 1st Sess., pp. 1-2. 
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and had given it only acter passage of a resolation by the House of Rep- 
resentatives asking that the protocols and memoranda of the conference be 
submitted by the Secretary of State ‘‘if not incompatible with the Buble: 
interest.” 14 

The principle persisted ee the ‘‘new diplomacy’’ ož the 20th Century. 
When Acting Secretary Polk sent to the President for cransmission to the 
Senate a convention wich Denmark regarding the Danish West Indies it 
was accompanied by a statement that Denmark did noz wish to have any 
publicity given to its tarms and it was therefore recommended that the 
Senate be asked to observe the injunczion of secrecy un*il Denmark should 
agree to publication.?® 

The Lansing-Ishii agreement was released cn November 6, 1917 by the 
mutual agreement of tre American end Japanese Govarnments.** Secre- 
tary Lansing considerec its earlier release to the Chinese as a betrayal of 
confidence by the Japazese. 

In 1918 the Ecuadorean Government published a number of notes from 
the American Legation on the subject of the Quito railway. The Ameri- 
can Legation protested zo the Foreign Office and the Department approved 
its action. ‘Despite the foreign minister’s contention that the notes were 
routine and juridical and not diplomatic in charactar, thus justifying 
release without consultation, he had his Minister in Washington express 
his regrets to the Counselor of the Department." 

In 1922 the British Government noted the publicaticr in a Congressional 
document of a note of July 23, 1908, from Sir Edward Gray to the Ameri- 
can Ambassador and ecmplained thas the ‘‘ecnsent of His Majesty’s Gov- 
ernment to the publicazion of this letter has not been requested and they 
therefore desire to call attention to this irregularity.’’ The Secretary of 
State expressed his regret but poinz2d out that the 2zommunication had 
already been published, in 1909.18 

In the fall of 1925 the governm=nt of a Central American country 
brought out two volumes of its Boletin del Mimsteric de Relaciones Eg- 
teriores for the first two quarters of that year. These books included cor- 
respondence between the American Legation and the Foreign Office which 
had been published without consultation. The Amerizan Charge was in- 
structed to inform the Minister for Foreign Affairs that the State De- 
partment ‘‘invariably observes the international custom of not publishing 
verbatim the text of offcial diplomatic correspondence without the previous 
comment of the goverhment with which such correspondence has been 


14 Senate Exec. Doc. No. 102, 50th Cong., 2nd Sess., pp. 1-2. 

13 Foreign Relations, 1917, pp. 645-46. 

16 Lansing, War Memoirs, pp. 302-03. 

17 Foreign Relations, 1913, pp. 406-08, 409, 415, See also p. 593 for a case involving 
unauthorized publication by Mexico. 

18 Dept. of State file No. 882.51/1459, 
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exchanged,’’ and asked that no papers from the State Department.or the 
American Legation be published in the Future without this Government’s 
consent.!? 

In a note of May 19, 1930, the British Ambassador asked permission to 
publish ‘‘L.W.C. No. 11—Position at conference of various delegations’’ in 
a forthcoming British publication of naval conference documénts.- _ 

When in 1935 the government of a South American republic brought out 
an edition of its Boletin del Ministerio de Relaciones Exteriores containing 
United States diplomatic papers without having requested the permission 
of this Government, the American Ambassador was instructed to inform 
that government of our practice and to ask that it follow a similar course 
before making any of our diplomatic papers public. The instruction 
pointed out that the principle did not apply to ‘‘routine or ceremonial 
correspondence, papers already published, or communications and memo- 
randa of officials of this Government even though they may contain reports 
of conversations with foreign officials.’? This instruction of November 4, 
1935, very clearly states the Department’s present practice.” It seems, 
however, -to' have had no effect since two more Boletins appeared in 1936 
containing American papers of 1935. Again this Government had not 
been consulted,” and again the American mission was instructed to pro- 
test.”? The Department’s files for 1937 show that the protest had no, effect 
but the Department decided against. a further protest.” 

In 1986 there was some criticism of the Department for not opening 
certain of its files for the use of members of Congress. Secretary Hull 
made a public statement to the effect that ‘“‘the Department undertakes to 
codperate with Congressional committees to the fullest extent possible.” 
He added, however, that the Department. has many confidential communi- - 
cations from. other governments which manifestly can not be made publie 
“without the permission of the government which reposed confidence in 
this Government . . . if we are to have the respect and confidence of other 
governments, so essential to the conduct of international relations.’’ The 
Secretary’s reference to ‘‘this long-established rule af universal applica 
tion” was somewhat of an overstatement.”* 

In 1937 the Minister of Finland requested permission to o publish the pro- 
tocol of a mesting of 1919 at which the United States had been represented 
even though that protocol had been previcusly published in David Hunter 
Miller’s My Diary at the Peace Conference.” This Government does not 


19 Dept.-of State file No. 816.021/24. 

20 Dept. of State file No. 823.021/7. 

21 Dept. of State file No. 800.2. . 

22 Nov. 3, 1937, Dept. of State file No. 823. 021/10. 
23 Dept. of State file No. 623.021.  _ 

24 Press Release, Jan. 25, 1936, pp. 99-100. The statement is dated Jan. 20, 1936. 
25 Note of March 24, 1937, from Minister of Finland. 
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ordinarily request permission to release already published papers. Such 
release might properly be requested if publication had been unauthorized 
and hence lacked the earmarks of authenticity. 

In announcing in June 1939 that thə Charge at Tokyo was negotiating 
the release of a Japanes2 communication, Secretary Hull added that it was 
customary to obtain the consent of a foreign government before publish- 
ing one of its documents. In stating to the press in 1941 that he would 
have to consult the German and Italian Embassies before giving out their 

“notes on taking certain German and Italian vessels into United States 
custody, Secretary Hul remarked that ordinarily these embassies have no 
hesitation about releasing such notes.?* 

In a note of December 9, 1943, the Embassy of the Dominican Republic 
courteously requested tae consent of this Government to the publication of 
a note of October 12, .931, from the Department to the Dominican Min- 
ister. It was transmitted to the Department in galley proof,?* a procedure 
used by this Government in the case oz the Foreign Relations volumes. 

As recently as September 4, 1945, the British Embassy requested permis- 
sion to print a number of papers more or less related to the London Naval 
Conference of 1930 ix. the volumes to be published on British foreign 
policy of 1919-1939. With one exception the papers in question were 
either papers already publshed in Foreign Felations of the United States 
or memoranda of conversations and notes of meetings written by British 
officials. In replying to the British Embassy the Department stated that 
it had no objection to the publication of ary of the papers. It did not 

‘ point out that it is nct the Department’s own practice to ask permission 
to publish its own offizials’ memorarda of conversations with foreign offi- 
cials, or its own notes to foreign officials, or previously published notes. 

This Government has generally maintained its rigkt to publish its own 
diplomatic papers wichout asking permission of others. It has insisted 
upon that right even when the papers in question were memoranda by our 
officials of conversations with foreigr. officials, always keeping in mind that 
genuine confidences must not be betrayed. 

Secretary Seward wrote to the American Minister at London, Mr. Adams, 
on March 23, 1864, that Congress and the country ‘‘had a right to be put 
fully in possession of a complete history of conflictmg claims which had 
arisen between the United States and Great Britain . . .’? and they had 
the same right to see his instruction to Adams of July 11, 1862, since that 

“document was a communication from this Government, not to Her 
Majesty’s Government, but to its agent.” Minister Adams was instructed 
to insist on this right to publish Seward’s own instruction.2® 


26 Radio Bulletin, June 20, 1939. 
27 Radio Bulletin, April 1, 1941. 
28 Department of State file No. 116.72/19. 
29 Quoted in Moore, Digest, IV, pp. 720-21. 
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` In. July, 1895, the German Ambassador protested that some of the off- 
cial reports of American representatives in Samoa, which were published 
pursuant to a Senate r2solution, contained critical statements which re- 
flected upon the German Government. The Ambassador added that in 
such cases the German Government had always adhered to the system of 
previously notizying the United States Government. Acting Secretary 
Adee replied to the German Ambassador that this Government was fully 
aware of ‘‘the practice to submit to foreign governments official corre- 
spondence exchanged with it requiring confidence and reserve, .. .’’ but 
‘it has not generally regarded this courteous practice as inviting the sub- 
mission to a foreign government of the despatches and instructions ex- 
changed between this Department and its agents in the foreign country 
before publishing the same... .’’ Mr. Adee adde that he did not recall 
instances where such papers affecting matters in tke United States had 
been submitted to this-Government before publication. f 

Secretary Blaine in 1890 expressed his regrets that a consular report 
incorporating ur-necessary and unjust references tc the Greek people had 
been published by this Government but he pointec cut that such reports 
are prepared for the use of this Government and their usefulness can not. 
be circumscribed by prohibitions as to the inclusion of matter critical of 
other governments.** 

This principle was ignored in 1933 when two instructions were sent to 
Peiping stating that the Department does not as a rtle give out the texts 
of its notes to other governments without tkeir consent.’ The Depart- 
ment has, however, generally insisted and should insist on its right to re- 
lease its own notes and should refrain frcm doing so only when it is in 
agreement with the other government that disclosure of the subject-matter 
of those notes is not advisable at the time. Secretary Hull acted upon this 
principle in 1938 when ke informed the press that we were not asking 
Japanese permission for the release of an American note of October 6 and 
that it was not necessary to do so.?? 

An exception to this rule regarding American papers was allowed in pre- 
paring the Fcreign Relations volume for 1925. Ths Department asked 
permission of the Japanese Foreign Office for the publization of the Ameri- 
can memorandum of a formal oral statement delivered to Secretary of 
State Hughes by Ambassador Hanihara under preeise instructions from 
his government. The editor of the Foreign Re!ations volume cited this case 
in a memorandum dated October 20, 1937, in which hs ably defended the 
Department’s practice and pointed out that that practice had been care- 


80 Moore, Digest, IV, pp. 724-25. 

81 Foreign Relations, 1889, pp. 483-84. 

82 Dept. of State file No, 893.74/976 and 893. Lestat 
88 Radio Bulletin, Oct. 28, 19&8. 

84 State Dept. file 026 Foreiga Relations/1146. 
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fully reconsidered and restated as recently as 1935 in response to a Japa- 
nese request that Japan be consulted ‘‘even in the case of documents 
originating with the United States when they contain views or information 
specifically forwarded by the Japanese Government as confidential. ...’’ 
The Department declined to ‘‘give the Foreign Office the impression that 
there can be any departure from the general principles regarding the publi- 
cation of documents not originating with any foreign government... .’’ 35 


Exceptions to the General Rule 


The principle of requesting permission to publish is by no means uni- 
versally accepted. Precedents favor that principle but there are many 
exceptions to the rule. The following cases are illustrative. 

On August 28, 1883, Secretary Frelinghuysen sent an instruction to the 
American Minister to Mexico approving the latter’s action in declining to 
attend a diplomatic corps meeting for discussing the propriety of Mexico’s 
action in publishing correspondence initiated by a foreign minister with- 
out previously consulting that minister. The Secretary said that ‘‘in the 
absence. of any express reserve or pledge of confidence, correspondence 
between governments was the property of either, to be published if the 
interest of either required, . . .’’ 3° This liberal interpretation has not been 
generally accepted by other governmants. 

The Department’s attention was called in 1925 to two volumes of the 
bulletin of the Salvadorean Ministry of Foreign Affairs which contained 
American papers published without American consent? and in 1929 the 
Embassy at Quito reported the publication, without its consent, of certain 
of its notes to the foreign office of Ecuador in that agency’s printed 
report.®® 

The Department of State itself published a German note of November 
17, 1938, without notifying the German Government. In reply to the pro- 
test of the German Foreign Office the Department recognized the ‘‘right 
of every government to withhold from publication the texts of its diplo- 
matic communications” but stated shat the information it contained had 
long been sought by the American Government and public.*? 

An interesting case occurred in 1989 with respect to Panama. The For- 
eign Office replied to the American Ambassador’s request for permission 
to publish certain Panamanian documents as follows: ‘‘I may inform Your 
Excellency that my Government has always understood that the official 


35 Instructions to Embassy at Tokyo, Jan. 30 anc July 15, 1935, State Dept. file 026 
Foreign Relations/781 and 878. 

36 Referred to in Moore, Digest, IV, p. 722. Quotation is from Moore. 

87 State Dept. file No. 816.021/24. 

38 State Dept. file No. 822.021/12. 

38 Tel. 706, Dec. 9, 1938, from Embassy at “Berlin and tel. 250, Dec. 29, 1938, to the 
Embassy. 
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notes of that Embassy, pievionely Legation, with the extention of confi- 
dential ones, could be published without the necessisy of prior consultation 
with the other party, according to an exchange of ideas had in this respect 
with various predecessors of Your Excellency. . . .°’4° The Department 
has never attempted to distinguish between confidential papers and non- © 
confidential ones since such classification practice has not been’ consistent 
` as among diiferent governments and since classification often ceases to have 
its original significance after the passage of time. Itis interesting to note 
that Panama continued to publish the Memoria o? its Foreign Ministry 
. without consulting other governments regarding their papers. -In 1943 
the American Minister, when given discretion in the matter, decided not to 
register any protest with the Panamanian authoritie.®) . 

In:1940 the Spanish Government failed to make ary reply to requests for 
permission to print certain of its papers in 1 Foreign Belations and to release 
others to a private researcher.” 

The Hungarian Government published its first aac only Foreign Rela- 
tions volume in 1940. It covered the period from Avgust 1919 te December 
1920 and was projected as the first in a continuing series. Contrary to 
American practice the Hungarian Government did not ask permission of 
any foreign governments before printing their papers.*® 

In 1940 the Argentine Ministry of Foreign Relations published a large 
report on the Chaco Peace Conference. Included in it was a confidential 
committee report prepared by an American official, Pr, Spruille Braden. 
The latter had never agreed to publication.** 

In March, 1941, the Foreign Minister of Bolivia read to the Senate of 
Bolivia a number of hitherto unpublished papers of 1937 received from this 

- Government, and all were published in the newspaper press. No formal 
protest was made by the Department but the matter was discussed with the 
Bolivian Minister at Washington. i ; 

The practice followed by Mr. Green H. Hackworth, then the Legal Ad- 
viser of the Department of State, in publishing forzign documents in his 
monumental Digest of International Law (1940-1944) is of considerable 
interest. A number of foreign notes appear in tke volumes * but Mr. 

‘Hackworth has stated that requests were not made to any foreign govern- 
ments. This action by a high officer of the Department who was later to 
become a judge of the International Court of Justize is most significant. 


40 Airmail despatch 34, Aug. 7, 1939, from the Embassy aż Penama. 

41 Despatch 4016, April 27, 1943, from American Embassy at Panama. 

42 Instruction to Madrid, ‘March ‘al, 1940. 

43 American Society of International Law, Report of Committee on Publications of the 
Department of State, 1940. 

44 Dept. of State file No. 724. 34119/1833. 

45 Dept. of State file No. 824.6363 ST 2/518. 

40'H.g,, in Vol. I, pp. 70, 192, 212, 219, 282, 273, 297, 400, 155, 625, oer 640. Some 
of these may have been previously published. j 
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It would indicate his belief that the principle of permission should be used 
very sparingly and should not be resorted to when only papers of legal or 
historical importance were involved. In this matter Judge Hackworth 
was following in the footsteps of his noted predecessor. Dr. John Bassett 
Moore, who quoted from ‘many foreign documents in his Digest of Interna- 
tional Law (1906) without permission from abroad.** 


Release by Diplomats and Former Officials 


American Foreign Service officers do not heve authority to give permis- 
sion to release diplomatic papers since the Foreign Servic2 Regulations 
forbid publication of any official paper ‘‘without the express consent of 
the Department of State.” £ Similarly the Department has held that pub- 
lication of his correspondence with the Department by a foreign minister 
‘to the United States ‘‘without the authority of his government, is . . . not 
decorous to the Government of the United States.” 4? In 1936 the Depart- 
ment instructed the Minister to Haiti to make a mild pzotest to the Haitian 
Foreign Office regarding the publication by a former Eaitian Foreign Min- 
ister without authorization of American notes." A similar protest was 
made by the Japanese Government to this Government in 1986 when it 
learned that the secret protocol to the Lansing-Ishii Agreement of 1917 had 
been revealed by former Secretary Lansing in his War Memoirs (1935) 
and subsequently discussed by Professor Bemis in his Diplomatic History 
of the United States (1936). 


Private Indwiduals, Firms, and Organizations 


Another aspect of the practice of requesting permission to print or make 
public certain categories of papers is found in the question of the Depart- 
ment’s responsibility toward unofficial persons and organizations or firms 
which have corresponded with the Department. Here th3 practice is set 


_ forth in the case of the Noah’s Ark Exploration Association which wrote 


to the Department on August 19, 1929, to secure a permit from Turkey to 
explore for Noah’s Ark. The Department’s action in releasing the asso- 
ciation’s letter to the’ press was protested by one of its trustees. He was 
informed in a letter of October 25, 1929, that ‘‘it is the practice of the De- 
partment, in consequence of the interest in its activities manifested by the 
press and the public in general, to make public from time to time informa- 
tion which is not of an obviously confidential navure.’"*? Papers of a 


47 Moore, Collected Papers, Vol. VII, p. 139. \ - 

48 Instructions to Diplomatie Officers of the U. S., 1897, sez. 107, p. 40. 

49 Instruction of Dec. 9, 1836, from Sec. Forsyth to the American Chargé in Mexico, 
quoted in Moore’s Digest, Vol. ITI, p. 718. 

50 Dept. of State file No. 711.88/282. 

51 Dept. of State file No. 026-Foreign Relations/1125. 

52 Dept. of State file No. NE 867.927/46. 
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personal nature, like applications for passports, would not be publicized, 
but the Department insists upon the right to release correspondence with 
American citizens of general or public interest. Consequently letters from 
corporations requesting diplomatie intercession or protection are published 
in the Foreign Relations volumes without the permission of the corporations. 


Conclusions 


The consequences of the application of the principle of permission to pub- 
lish have not been serious in the case of the Foreign Relations volumes. 
The percentage of refusals has in the past run rather high. For instance 
12 papers were omitted from the 1923 volumes and 10 from the 1924 vol- 
umes in deference to foreign objections. For 1923 171 papers had been 
submitted to foreign governments and 187 in 1924. For 1926 only two 
papers out of 168 were omitted in deference to other countries. In recent 
years the number of refusals has in general been small. Except in one 
case, which involved the very important minutes of the Council of Three 
and the Council of Four at Paris, the story could be told and was told, in 
spite of foreign objections, by substituting American papers which re- 
counted substantially the same facts. 

The Chief of the Division of Research and Publication in 1938 dis- 
cussed the effect of the principle of permission and ascribed the 15-year 
delay in publishmg the Foreign Relations volumes to that practice. He 
very properly stressed the importance of full publication and he also sug- 
gested that the 15-year gap could never be much reCuced without sacri- 
ficing completeness.” Some of his colleagues disagreed and pointed out 
that the refusals of foreign governments had in general been of small im- 
portance. Certainly it may be maintained that the. zime element is not 
always determining. For instance, papers on the Imbrie case in Persia 
which could nct be printed in Foreign Relations in 197 had already been 
officially printed by this Government in 1922 and tke only British objec- 
tions in 15 years have involved Paris Conference papers well over 20 years 
old. 

As a matter of Žact the practice of consulting foreign governments has 
doubtless detracted nothing from the completeness of the Foreign Relations 
volumes. Foreign papers would probably be deleted, just as a matter of 
precaution, by American policy officers reviewing the galley proof, were 
it not possible anc customary to submit them to tha governments from 
which they emanated. Foreign governments have objected in only a few 
cases and, as mentioned above, those few cases have Jetracted very little 
from the completenzss of the volumes. The practice of seeking permission 
to print has been attacked as being undemocratic, but :ts practical effect 
has not been serious. On the other hand, it has contributed to frankness in 


88 Dept. of State Publication No. 1170, pp. 5-8. 
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diploniatic negotiation and reporting, and that frankness is worth a great 
deal in this age of vital international relationships. 


Recommendations 


That the practice of consultation tefore publication has been on the 
whole reasonable and useful does not prove that it is completely logical as 
now practiced by this Government. The rule as presently applied is too, 
inflexible. It needs two modifications: first, it should not be applied to 
routine and ceremonial papers or tc papers whose subject matter is ob- 
viously non-confidential and of such a nature as not to embarrass any 
government if published, and, secondly, it should operate under a statute 
of limitations. It should not be necessary to request permission after 25 
years. With these two modifications it might be usefully adopted by all 
nations. i 


MODERNIZATION OF THE LAW OF INTERNATIONAL 
CONTRACTUAL AGREEMENTS 


By Paur C. Jessup 
Of the Board of Editors 


Diplomacy has developed a large amount-of formalistie ritual much of 


. which is reflected in international law. The titles and ranking of diplo- 


mats constitute the most striking example. Curicusly enough this tend- 
ency is not wholly reflected in the modern law and practice of treaty-mak- 
ing. It is of no legal consequence, for example, whether an agreement 
between or among states is called a treaty, a convention, a statute, an agree- 
ment, a protocol or a covenant or charter.t Certam labels are used with 
a degree of consistency to signify the informal'or temporary character of 
an agreement such as modus vivendi and ‘‘exchange 2f notes,” while others, 
such as ‘‘covenant’’ and ‘‘charter,’’ have been utilised to suggest the basic 
and over-all importance. of the instrument. The labels do not, however, 
indicate whether the agreement registers a boundacy settlement, the con- 
clusion of peace, a political and military alliance, provisions for the’ extra- 
dition of fugitive criminals, arrangements for the distribution of radio 
frequencies, adjustment of double taxation, respect for copyrights, or 
facilities for travelling salesmen. The applicable substantive law simi- 
larly fails to distinguish among such diverse subjeczs and covers therm all 
with the same rules concerning conclusion, interpretetion, and termination. 


‘Such uniformity -is convenient for the student, tke statesman, and the - 


judge, but it is not responsive to the needs of the international community 
in some importan; respects which will be discussed ir this chapter. 
Agreements between and among states also reveal other important basie 
differences. To use the analogous terminology of private or national law, 
some agreements are essentially contracts, as, for example, agreements for 
the sale of surplus war supplies, loan agreements, and agreements for the 
maintenance of national monuments or memorials. In a serse all inter- 
national agreements are contractual in that they derive their validity from 
the agreement of the parties, but Judge Hudson has properly emphasized 
—as Lord Salisbury suggested in 1897 *—the fact that many such agree- 
ments are morz. closely analogous to legislation, despite the non-existence 
of any international legislature. ‘This is true of many of the great mùlti- 
partite instruments which are becoming more and more characteristic of 


1 Harvard Research in International Law, Draft Convention on the Law of Treaties, 
Introductory Comment, p. 667. 

2J. Westlake, International Law, 1910 (2nd ed.}, Vol. I, p. £22. 

3M. O. Hudson, International Legislation, Vol I, p. xiii. 
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the international legal order such as these.setting up permanent machinery 
and procedures for managing the world’s affairs in matters of communi- 
cations, health, morals, and the like. Still other instruments are of a quasi- 
_ constitutional nature as the Covenant of the League of the Nations and the 
— Charter of the United Nations. ` 

The traditional discussions in the books about treaties are usually con- 
cerned only with agreements to which states are parties. This is the nat- 
ural consequence of the accepted doctrine that only states are subjects of 
international law. It is not intended to continue here the classic debate 
as to whether or not individuals are subjects of international law. The 
affirmative answer to that question is assumed by way of hypothesis for 
the purposes of examining the effect which the adoption of that doctrine 
would have upon the international law of treaties—to consider which of the 
traditional rules would then stand in need of modification. The acceptance 
of this hypothesis necessitates consideration of agreements between states 
and individuals. The rapid development of international organizations 
with farflung interests and activities, and with relationships to states and to 
each other as well as to individuals, requires corresponding consideration 
-of all types of agreements concluded by and with such international agen- 
cies. It will be recalled that colonies and other political dependencies 
have already been accorded membership in international unions.* 

It is a common lay error to draw a sharp distinction between treaties and 
international law in general. Many who are not familiar with the opera- 
tion of the international legal process are wont to assert that ‘‘there isn’t 
any international law’’ but that treaties are something different. Perhaps 
subconsciously certain advocates of werld government, who maintain that 

- there can be no international law until international government is es- 
tablished, proceed to suggest that states should agree by treaty to establish 
such a government. This reasoning overlooks the fact that no agreement. 
has legal significance except against the background of a system of law 
which.attaches legal consequences to the contractual act. In international 
law some jurists have maintained that the basic rule or principle of that 
law is the maxim pacta sunt servanda.' But this primary duty to observe 
the obligations assumed in agreements would be difficult of operation if 
the law did not also indicate when an agreemént becomes binding, how it 


. .. is to be interpreted during its effective life, and how it may be terminated. 


The confusion in the lay mind has not been dissipated by the common 
practice in the United States of-referring to international law as embracing 
only customary law, which, to be sure, includes the law of treaties but not 


4 Only some agpects of the law of treaties, selected with a view to illustrating modern 
problems are treated here. Other aspects of the modernization of the law of nations 
are reserved for subsequent treatment. si 

5 See H. F. Briggs, The Law of Naticns, 1938,-p. 24; Kunz, Tha Meaning and the 
Range of the Norm Pacta Sunt Servanda, this Journat, Vol. 39 (1945), p. 180. 
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the treaties themselves. Thus it is frequently said that international con- 
duct is regulated by international law and treaties.6 The European prac- 
tice of distinguishing between customary and contractual international law, 
and including both types when the term international law is used alone, 
is more helpful. Similarly clarifying is the European practice of refer- 
ring to ‘‘general’’ or universal international law, partly customary and 
binding the international community as a whole, and ‘‘particular’’ inter- 
national law which binds only certain members of the international com- 
munity. , 


ah 


The Conclusion of International Agreements 


It is common practice to conclude treaties subject to ratification by the 
contracting parties. Ratification ‘‘is the formal confirmation and approval 
of the written instrument.” Such confirmation and approval is given 
in accordance with the constitutional processes ard requirements of each 
state. In the United States, for examole, ratification of treaties is an 
executive function; the Senate ‘‘advises and consents’’ to ratification where 
the agreement takes the formal treaty character.£ The popular statement 
that the Senate ‘‘ratifies’’ treaties may be ascribed to the fact that, par- 
ticularly in the newspapers, the longer constitutional phrase is found too 
awkward for general use. 

Ratification is not the final step requisite to bring a treaty into force. 
The final step is the reciprocal communication of the fact of ratification 
which is generally. termed the exchange of ratifications,-or, as is common in 
the case of multipartite instruments, the Ceposit of ratifications with an 
agreed depository which may be the chancellery of a single state or an 
international official such as the Secretary-General of the United Nations. 

Although it is usual to conclude agreements sutject to ratification, this 
is not the universal practice and international law interposes no obstacle 
to bringing an agreemext into force upon signature by a duly authorized 
agent of the state.® It is a matter of the constitutional law of the state 
whether any particular international agreement or type of aeranent may 
be thus concluded. 

No change in the existing law regarding the ratification of agreements 
or the exchange or deposit of ratifications seems to be necessary in connec- 


6 The title of ar able artizle by Prof. Quincy Wright illustrates the common use of 
the terms: ‘‘Conflicts between International Law and Treafies,’’ this JOURNAL, Vol. 11 
(1917), p. 566. 

70. C. Hyde. International Law, 1945 ‘(ond ed.), p. 1429. 

8 For discussion of various methods which may constitrtionally be utilized Jy the 
United States in order to corelude an international agreement, see McDougal and Lans, 
tí Treaties and Ccngressional-Executive or Presidential Azreements: Interchangeable 
Instruments of National Poliey,’’ in Yale Law Journal, Vol. 54 (1945), pp. 181 and 534. 

®See J. Mervyn Jones, ‘‘International Agreements Other Than ‘Interstate Treaties,’ 
Modern Developments,’’ in British Yearbook of International Lew, 1944, p. ii. 
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tion with agreements to which all tke parties are states. It may be perti- 
nent to note, however, the provisions of Article 102 of the Charter of the 
United Nations which reads as follows: 


1. Every treaty and every international agreement entered into by 
any member of the United Nations after the present Sharter comes into 
force shall as soon as possible te registered with the Secretariat and 
published by it. 

2. No party to any such treaty or international agreement which 
has not been registered in accordance with the provisions of paragraph 
1 of this Article may invoke that treaty or agreement before any organ 
of the United Nations. 


At tlie San Francisco Conference the above phraseology was preferred to 
that found in Article 18 of the Covenant of the League of Nations which 
declared that unregistered treaties should not be binding The exact legal 
effect of that provision had not been made clear in practice and the Charter 
text avoids making registration a prerequisite to the coming into force of 
the agreement.?° It may be noted that Article 102 of the Charter applies 
to ‘‘every international agreement entered into by apr Member of the 
United Nations’’; it does not specify that both or all parties to the agree- 
ment should be states. It is doubtful whether the framers paid particular 
attention to agreements between a state on the one hand and an individual 
on the other, or to agreements to which an international egency is a party, 
but the language would ever such cases if one party were a Member, as- 
suming that the agreement in question could properly be considered to 
fall within the term ‘‘irternational agreement.’? One case which was 
considered at San Francisco was one in which a treaty cr agreement was 
concluded between a Member and a non-Member; in such a case the Mem- 
ber is under an obligation to register. The same rule should be applied 
in the case of international agreements between a Member and an indi- 
vidual or an international organization. 

In the case of an agreement between a state and an inteznational organi- 
zation the text might provide that it should be subject t ratification by 
the state and to ‘‘approval’’ by some designated body in she international 
organization. Under Artiele 43 of the Charter of the Urited Nations all 
Members are required to conclude agreements with the Security Council 
relative to the armed forces, assistance, and facilities which the Member 
will supply when required. According to paragraph 3 of that Article such 
agreements ‘‘shall be cone_uded between the Security Coincil and Mem- 
bers or between the Security Council and groups of Members and shall be 


10 See Report to the Presidert on the Results of the San Francisco Conference by 
The Chairman of the United Stetes Delegation, p. 154. On Art. 18 of the Covenant see 
Hudson in (this JOURNAL, Vol. 19 (1925), 2. 275, and Vol. 28 (1937), p. 546; L. 
Oppenheim, International Law 1937 (5th ed.), p. 721. See also claim of Pablo Najéra, 
French-Mexican Mixed Claims Commission, 1927-28 Annual Digest Case No. 271, 
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subject to ratification by the signatory states in accordance with their re- 
spective constitutional processes.’’ In the case of Trusteeship Agreements 
Article 79 provides that the agreements. stall be concluded among ‘‘the 
states directly concerned’’ and, under Artieles 83 and 85, the agreements 
are to be ‘‘approved’’ by the Security Couneil or by the General Assembly, 
“ depending on designation in the agreement of a strategic area. 

The Working Draft of an agreement betwzen the United Nations and the. 
United States relative to the arrangements for the site of the United Na- 
tions headquarters is in typical treaty form and provides in Section 42 that 
the convention (or agreement) ‘‘shall be brought into force by an exchange 
of notes between the Secretary-General, daly authorized by a resolution 
of the General Assembly of the United Nations, and the United States. of 
America.” 1 UNRRA has concluded agreements with various states re- 
garding the distribution of relief supplies. According to the text of one 
of these agreements which has been seen by the auzhor the agreement took 
effect upon signature by a Deputy Direczor Gensral of UNRRA. and a 
cabinet minister of the government concern2d; no ratification was required. 
.The modus vivendi, of September 18, 1926, concerring diplomatic immuni- 
ties of League of Nations officials, was agreed to be the Swiss Federal Gov- 
ernment, the Secretary-General of the League, and the Director of the | 
International Labour office; it was taken note of by the League Council 
but was not subject io ratification? Agreements between two or more 
international organizations are contemplated by recent instruments. Ac- 
cording to Article 63 of the Charter, the Economic and Social Council ‘‘may 
enter into agreements’’ with the various specialized agencies; these agree- 
ments are ‘‘subject to approval by tke General Assembly.” Under 
Article XII of the Constitution of the Food and Agriculture Organization 
agreements may be made with other ptblic international organizations 
to define distribution of responsibilities and methods of coéperation. The 
agreements are to be made by the Conferer.ce, which is the general assembly 
of the FAO, with ‘‘the competent authorities’’ cf the other organization. 
Subject to control by a decision of the Conference the Director-General 
of FAO may ‘‘enter into agreements wich. other public international or- 
ganizations tor the maintenance of common servizes, for common arrange- 
ments in regard to recruitment, training. conditions of service, and other 
related matzers, and for interchanges of staff.” The FAO constitution 
was drafted before the United Nations came into existence but Article 
XIII contemplates that a relationship will be established between the two 
organizations. In this connection the Article speaks not of ‘‘agreements’’ 
but of ‘‘arrangements’’; these are subject to approval by the Conference.*® 
The World Health Organization may enter into agreements with the United 


11 Un Doe. A/67. . 12 Hudson as cited abore, note 3, p. 224. 
18 Food and Agriculture Organization, Report of the First Session of the Conference, 
1946, p. &7. 
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Nations or other inter-governmental organizations; according to Articles 
69 and 70 of the Constitution such agreements are subject to approval by 
a two-thirds vote of the Health Assembly. Presumably tha agreement 
would be negotiated and signed by the Secretary-General. Under Article 
71 ‘“The Organization may, on matters within its competence, make suit- 
able arrangements for consultation and coöperation with non-governmental 
international. organizations and, with the consent of the government con- 
cerned, with national organizations, governmental or non-governmental.”’ 
There is no indication of the procedure for concluding such ‘‘arrange- 
ments.” 14 UNESCO’s Constitution similarly provides in Article XI for 
agreements with other organizatiocs; the Director-General makes the 
agreement subject to the approval of the Executive Board. ‘‘Arrange- 
ments” may also be made with non-governmental international organiza- 
tions. The Suggested Charter for an International Trade Crganization 
of the United Nations in Article 71 contains similar provisions; the agree- 
ment on relationship to the UN ‘‘shail be concluded by the Director Gen- 
eral and approved by the Conference.*’ Relations with other international 
organizations may be established by the Director General while ‘‘formal 
arrangements for codperation’’ may be entered inta by the Executive 
Board. If the Conference and the competent authorities of another or- 
ganization believe that the ITO should absorb functions of the other body 
the Director General ‘‘may enter into mutually acceptable arrangements’’ 
‘subject to the approval of the Conference.’ 1° Under Article 64 of the 
Convention creating the International Civil Aviation Organization ‘‘the 
Organization’’ may enter into appropriate arrangements with the UN 
“by vote of the Assembly.” Article 65 reads: ‘‘The Ccuncil, on behalf 
of the Organization, may enter into agreements with otker international 
bodies for the maintenance of common services and for common arrange- 
ments concerning personnel, and, with the approval of the Assembly, may 
_ enter into such other arrangements as may facilitate the work of the Or- 
ganization.’ +* 

It is apparent that when an organization enters into an agreement it will 
be necessary for the other contracting party to examine the constitutional 
basis of the agreement-making power. It could not properly be asserted, . 

' as it has been with reference to inter-state agreements, tkat the Director 
General or Secretary General had ‘‘apparent authority’’ to conclude the 
agreement and that the organization was accordingly bound by his act 


14 Final Acts of the International Health Ccnference (1946), UN Doc. B/155. 

15 The Defenses of Peace, Documents Relating to Unesco, Part I, Department of 
State, Publication 2457 (1946), p. 20. 

16 Suggested Charter for an International Trade Organization of the United Nations, 
Department of State, Publication 2598 (1946), p. 43. 

17 International Civil Aviation Conference, Chicago, 1944, Final Act and Related 
Documents, Department of State, Publication 2282 (1945), p. 78. 
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though the Constitution might require ratification or approval by one of 
the other organs. It would be convenient to cerelop a practice of re- 
ciprocal confirmation that approval has been giv2n—the equivalent of the 
` exchange of ratifications. It might be appropriace to provide generally 
in such agreements that notice of approval shotlc be deposited with the ` 
Secretary-General of the United Nations and shocld take effect upon his 
receipt of the last required notice of approval. As Professor Finer has 
pointed out, collaboration between international azencies will be of great 
importance and it is to be anticipated that there will be a considerable 
volume of agreements among them.*® 

The Regulations for the registration of treaties under Article 102 of the 
Charter, as adopted by the General Assembly on December 14, 1946, take 
account of the ‘developments relative to the conclusion of international 
agreements by international organizations. Treaties and international 
agreements are to be registered only when a state is a party to the agree- 
ment and under Articie 4 of the Regulations one o2 the eases in which such 
a document is to be ‘‘registered ex officio by the United Nations’’ is that in 
which ‘‘the United Nations is a party to the treaty or agreement.’’ Such 
a treaty or international agreement ‘‘may be vegistered with the Secre- 
tariat by a specialized agency in the follcwing cas3s: 

' (a) Where the constituent instrument of the spacialized agency Pooedes 
for such registration ; 

(b) Where the treaty or agreement has been registered with the spe- 
cialized agency pursuant to the terms cf its constisuent instrument ; 

(e) Where the spezialized agency has been authorized by the treaty or 
agreement tc effect registration. 


Article 10 of the R2gulations provides a special procedure for treaties or 
international agreements entered into by the United Nations or by one or 
more of the specialized agencies where a Member of the United Nations is 
` not a party; the Secretariat ‘‘shall file and record’’ such documents. Both 
the registered treaties and those filed and recordad are to be published in 
a single seriss.?° i 

Internaticnal agreements between states ard individuals may take a 
- variety of forms and cover a variety of subjeczs. As will be explained 
later, suzh agreements may be contracted with reference to international 
law or to national law; only the former situation needs to be considered at 
this point. Agreements made by the great chartered companies with na- 
. tive chiefs and prirces have been recognized as important international 
documents even though not treaties in the formal sense.” An individual, 


18 H. Finer. The United Nations Economic and Socicl Jouncil, 1946. 


19 UN Doe. A/266. 
20 See the opinion of Judge Huber, sole arbitrator in the Palmas Island Case, the 


UNITED STATES v. the NETHERLANDS (1928), J. B. Scott, The Hague Court 
Reports (Second series, 1932), p. 83, 115. 
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or a private group such as a corporation, may enter into an agreement with 
a state on a highly important political question. Thus in 1940 an agree- 
ment was entered into by the Dominican Government and the Dominican 
Republic Settlement Association, Inc., a New York corporation, relative to 
the settlement of refugees in Santo Domingo.** At the time the agreement 
was concluded the corporation had no individual status under international 
law and it must be assumed that the agreement was a contract concluded 
under Dominican law. With the acceptance of the hypothesis that an indi- 
vidual (or corporation) is a subject of international law such an agreement 
could, if the parties so desired, be an international law agreement. The 
agreement or contract actually provided in Article VI that it should be 
ratified by a resolution of the Board of Directors of the Association and 
approved by the Congress of the Dominican Republic. The signatures 
were affixed by the President and Vice-President of the Association and 
two ministers of the Dominican Republic. It might be more convenient in 
such cases to determine in advance the authority of the negotiators, let us 
say the cabinet minister and the president or general counsel of the com- 
pany, and to provide that the agreement should come into force upon sig- 
nature. The agents presumably would not affix their signatures until 
they had consulted their superiors in case of necessity. 

Agreements may also be made between international organizations and 
individuals, again including groups such as corporations within the term 
‘‘individuals.’’? An obvious case would be that of an employment contract 
between the United Nations and a member of the Secretariat.*? Such con- 
tracts might be made with reference to the law of a particular state, such 
as that of the state in which the headquarters of the United Nations was 
located. It would seem more appropriate, given the acceptance of the posi- 
tion of the individual as a subject of internationel law, to conclude such 
agreements under international law and make that law applicable to dis- 
putes concerning interpretation and the like. On the procedural side it is 
to be presumed that special tribunals will be established for the solution 
of such controversies, but the law to be applied and developed by such 
special tribunals should be a branch of international law, not of some na- 
tional law. Similarly the World Health Organization might enter into an 
agreement with the Rockefeller Foundation concerning some joint enter- 
prise. In all such cases there may be developed formulas and procedures 
for bringing the agreement into force upon signature or upon reciprocal 
confirmation of approval by designated authorities. 


21 See Refugee Settlement in the Dominican Republic, A Survey Conducted Under the 
Auspices of the Brookings Institution, 1942. 

22 M. O. Hudson, International Tribunals, Past and Future, 1944, pp. 220-222; G. 
Schwarzenberger, International Law, Vol. I, p. 477. 
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Third Party Beneficiaries 


Under existing international law a treaty is a source of rights and 
obligations only for the parties to it; pacta tertiis mee nocent nec prosunt.”® 
However, as the Permanent Court of Internaticral Justice suggested in 
the Free Zones case,” it is legally possible for contracting states to create 
a right in favor of a third state not a party to the treaty. The practice is 
so unusual thal such a result, or the intention tc achieve such a result, 
“cannot be ligktly presumed.” Professor Hyde cizes an excellent example 
in the case of the Hay-Pauncefote treaty of 1991 between the United 
States and Greet Britain, stipulating that the Panama Canal ‘‘shall be free 
and open to the vessels oz commerce and war of all nations observing these 
Rules, on terms of entire equality, so that there shall be no discrimination 
against any such nation, or its citizens or subjects. In respect of the con- 
ditions or, charzes of traffic or otherwise.” In 1321 Secretary of State 
Hughes wrote that ‘‘other nations . . . not being pērties to the treaty have 
no rights under it.’’ In other words, the obligation of the United States 
was an obligation to Great Britain only and those two states remained at 
all times free to change their agreement so as to 2liminate the clause in 
question. But the whole question of the rights of third ‘parties under 
treaties establishing the status of international wat2rways is by no means 
free from controversy under international law.” Usually, when two or 
more contracting states desire to raake the rights or privileges of a treaty 
available to other states, they include a provision for the adhesion’ or 
accession of cther states, whereby they may becom: parties to the treaty 
and thus share its rights and obligations. - l 

This type of subject matter illustrates the utility of the adoption in a 
modern law of nations of a doctrine of ‘‘communizy interest.” The ac- 
ceptance of suck a doctrine is taken here by way of hypothesis without 
attempting to argue the extent to which it is already manifested in the 
traditional international law. In general, internaticnal law has developed 
on a bilateral besis in the sense that a breach.of the law was deemed to ` 
concern only the state whose rights were directly affected. A doctrine of 


28 Hyde, See. 5294 and Oppenheim, See. 522 and authorities there cited. 

24 P, O. I. J., Series’ A/B, No. '46, p. 147. 

25 See Hyde, p. 1467, n. 9; Senator Honk had taken the same position in 1914: G. 
Hackworth, Digest, ee. 492. 

26 Diena, Der Plan vines neuen interozeanischen Kanals in Niearagua, in Zeitschrift für 
Internationales Recht, Vol. 25 (1915), p. 19. The Convention of Oct. 29, 1888, between 
eight powers specified the freedom of the Suez Canal (79 Br. a2d For. State Papers 18), 
but the United States was unwilling to take the position that % derived rights or duties 
from the convention: Secretary of State Day to Ambassado: Hay, July 14, 1898, 3 
Moore’s Digest, p. 267. Compare such treaties as that between Bolivia and Brazil, 
Aug. 12, 1910, 7 Martens Nouveau Recueil Général, 8rd Series (1913), p.'632, for the 
free navigation of the Paraguay River; the Argentine-Chilean treaty of July 23, 1881, 
relative to the Straits of Magellan (3 Moore’s Digest, p. 268), ené the Treaty of London 
of March 13, 1871, oz the Black Sea, 61 Br. and For, State Pcpers 7. 
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community interest would be posited on the assumption that all states have 
a legal interest in any breach of international law. In some instances the 
consequence of the acceptance of the doctrine would be the substitution 
of the concept of criminal law for the present tort law basis. In other 
instances, as in connecticn with navigation of international rivers and rights 
under multipartite treaties, the difference would be manifested particularly 
in procedural ways in the sense that states not directly involved in a 
particular breach of the law might take the case to an international 
tribunal. | 

There is a growing iendency in international practice to acknowledge 
the existence of ‘‘law-making treaties.’’ Aceccrding to the traditional view 
the term is misleading since in general it is used to suggest merely 
the stipulation of general rules of conduct for the parties to the treaty, but 
the trend in the use of the term supports the view that in this respect there 
is a growing acknowledgment of a basic community interest which con- 
trasts with the traditional strict bilateralism of the law. Article 17 of the 
Covenant of the League of Nations suggested something of an innovation. 
Tt provided that in ease of a dispusze between a member and a non-member, 
the latter should be invited to accept the obligations of membership for the 
purpose of the dispute. In case əf refusal, Article 16, providing for 
sanctions, might become applicable. Some writers have thought to find 
here a juridical novelty and conclude that the Covenant imposes a legal 
obligation on non-members, while others reconcile the provision with the 
traditional law by asserting that Article 17 represents merely a political 
program of the League.?’? In practice, due largely to the political fact of 
the non-membership of the United States, no attempt was made to develop 
the idea that non-members were “sound by the Covenant. Nevertheless 
the principle back of Article 17 was different from that behind some of the 
older ‘‘law-making’’ treaties such as the great maritime conventions. These 
agreements may be said to have created law in the sense that they laid down 
rules which were found acceptable to the majority of states and which, as 
a matter of practice, became embodied in the customary law of nations.?8 


27 See Hoijer, Le Pacte de la Société des Nations, Commentaire théoriques et pratique, 
1926, pp. 319 and ff.; G. Schwartzenberger, The League of Nations and World Order, 
1985, Chapter VI; Anzilotti, Corso di Diritto Internazionale, 1927, (3rd ed.), p. 380; 
Sehticking and Wehberg, Die Satzung des Vélkerbundes, 1927, (3rd ed.), p. 370; 
Harvard Research in International Lax, Draft Convention on the Law of Treaties, 
this JOURNAL, Vol. 29 (1935), Supplement, p. 921. German criticism of any League 
claim to universality of legal power is expressed by von Freytazh-Loringhoven, Die 
Satzung des Valkerbundzs, 1926, pp. 16-17, and 202 and f£., and von Bülow, Der Versallier 
Vélkerbund, 1923, pp. 183 and ff. The restrictive view is supported by citing the 
opinion of the Permanent Court of International Justice in the Eastern Carelia case, 
P. C. I. J., Ser. B, No. 5. 

28 Cf, Hyde, P. "1466, and see the reasoning of tne Supreme Court of the United States 
in The Sootia, 14 Wall. 170 (1871), and of the Mixed Tribunal of Port Said in 
Crichton v. Samos Navigation Co. and cthers, 1925-26 Annual Digest, Case No. 1 
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A combination of arguments. has been used to support the view that the 
Briand-Kellogg Pact of 1928 for the Renunciation Jf War as an Instrument 
of National Policy created general law binding upon signatories and non- 
signatories alike.” 

Paragraph 6 of Article 2 of the Charter of the United Nations is the 
‘most recent basic statement of the kind contained in Article 17 of the 
Covenant. It provides: ‘‘The Organization shall ensure that states which 
are not members cf the United Nations act in accordance with “hese 
Principles sc far as may be necessary for the mainsenance of international 
peace and security.’’ It is to be noted that the language employed does 
not suggest that non-Member states are under obligation to comply with 
the Charter, but rather indicates a warning tc non-Members that under 
certain circumstances, the Organization will use the combined power of 
its Members to exact compliance with the Charter in the interest of the 
world community as a whole. Surely the Members intend to assert their 
legal right to take such measures but to admit also that the right flows from 
their assumption of the role of guardian of the world’s peace rather than 
from any theory of an obligation upon non-Members derived from a treaty 
to which they are not parties. In a sense, thersfoze, the United Nations 
assumes a legislative role Lut the frank assertion of ae fact must wait upon 
the creation of an actual world legislature.®° 

The instances in which states have agreed to b2 bound by majority 
decisions in which they do not participate, or which they oppose, suggests 
no change. in the traditional rule that only parties to a treaty derive rights 
or obligations from it." The legal thecry of the binding force of a majority 
decision of an international body is that the parties to =h2 treaty have agreed 
in advance to be bound by certain decisions even if az the time they do not 
acquiesce in them. 

The acceptance of the hypothesis of community interest would pave 
the way for the development of an actual system of international legislation 
under which an international body would have th2 legel authority to pre- 
scribe rules binding the community as a whole. Prssamably the system 


29 “í This pact altered the legal status of a war of aggression’’: Opening Statement: 
for the United States of America by Mr. Justice Jackson, The Case Against the Nazt 
War Criminals (1946), p. 75. See Q. Wright, ‘‘The Meaning of the Paet of Paris,’” 
this JouRNAL, Vol. 27 (1933), p. 39. See also G. Schwarzeuberger, as cited; Note 
from the Minister for Foreign Affairs of Egypt, L. of N, Jf. J., Sp. Suppl. 150: 
(1936), p. 328; Budapest Articles of Interpretation, 38 Reports cf the Int. Law Assn. 
(1935), p. 66, and comments thereon by Lauterpacht in 20 Trazsactions of the Grotius 
Society (1935), p. 178, and in Harvard Research in International Law, Draft Convention 
on Rights and Duties of States in Case of Aggression, this JomRNAL, Vol. 33 (1939), 
Supplement, p. 826. à 

30 See H. Kelsen, Membership in the United Nations, 46 Col. Law Rev. (1946) 391, 
394. 
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would be created by- an exercise of the will of states in becoming parties 
to some basic agreement but if such a development takes place it. would 
not be long, as time is measured in the lives of nations, before the original 
basis of mutual consent was submerged in the exercise of what was 
originally a delegated authority. Law-making by the Congress of the 
United States is theoretically based upon the consent of the governed be- 
cause the members of the Congress are elected by the free franchise of the 
people but in the experience of daily life the citizen thinks of the law as 
laid down by a superior authority and not as flowing from an exercise of his 
will or as being binding upon him by his consent. 

It is perhaps somewhat easier to ecntemplate the development of the law 
of nations so as to assure to individuals or groups of individuais not consti- 
tuting states, rights and duties under agreements to which they are not 
parties. Despite’ the traditional conzept that individuals are not subjects 
of international law there has been acknowledgment of their rights under 
treaties.*? The result is illogical and has been advanéed as evidence of the 
unsoundness of the basic concept of international law as a law solely 
between states. Thus in its Advisory Opinion concerning the Jurisdiction 
_ of the Courts of Danzig, the Permanent Court cf International Justice said 
that ‘‘it cannot be disputed that the very object of an international agree- 
ment, according to the intention of the contracting Parties, may be the 
adoption by the Parties of some definite rules creating individual rights and 
obligations and enforceable by the national courts.”?* In the case of 
Steiner and Gross v. Polish State, the Upper Silesian Arbitral Tribunal in 
1928 held that a citizen of Czechoslovakia, which was not a party to the 
treaty establishing the tribunal, could bring an action there against one 
of the parties to the treaty.** 

The acceptance of the hypothesis that individuals are also subjects of 
international law would not require the extension of the doctrine of 

equality of states so as to give parity of legal rights to individuals. It is 
thus possible to take tke position that while in general international law 
‘will not recognize the notion that duties may be imposed upon third states 
by parities to a treaty and that beneficiary rights of third states will not 
lightly be presumed, the law will be receptive to rights and duties of in- 
dividuals created through agreements concluded by states or through de- 
cisions of international organizatiors. It should at the outset be agreed 
` that the Charter of the United Nations creates rights for individuals, 
rights which are stated in the basic instrument in general terras and which 


32 ee Kaufmann, Die Rechtskraft des Internationalen Rechtes und die Verhiltniss 
der Stactsgesetagebungen und der Staatscrgane zu Demselber, 1399, pp. 23-27. 

s8 P. C. I. J., Series B, No. 15, p. 17, and Lauterpacht, The Development of Interna- 
tional Law by the Permanent Court of International Justice, 1934, PP- 50 f. But 
compare Schwarzenberger, International Lew, p. 69. 
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are to be defined more bre in an International Bil of Rights. Simi- 
larly, non-self-governing territories, and dependent peoples placed under 
trusteeships, should be considered to possess righ-s under the Charter and 
under the trusteeship agreements which are to be concluded. At this 
writing it seems that an International Atomic Energy Authority may be 
given power to establish rules binding upon individuals. The precedent 
of thé war-criminal trials in Germany and Japan suggests that new inter- 
national law ralative tc the use of force in violation of the Charter or in 
violation of the rules of an Atomie Energy Commission will be clearly 
stated in terms of the duties of individuals.® 
With the acknowledgment of the individual as a person of international 
law it will no longer be necessary to speak solely in terms of rights of states 
when dealing with privileges and rights conferred by commercial treaties 
and other treaties dealing with economic and social rights. States may still 
conclude treaties on behalf of their nationals: these may be, so to speak, 
convenient instruments for collective bargaining. The state may retain its 
own right to proceed against another state in cas of a treaty breach but 
the-individual citizen may likewise have his own procedures for vindication 
of his own rights. Thus the infringement of a trade mark or patent under 
the protection of an intenational conventicn may be the basis for a cause 
of action in an appropriate forum by the individual possessor of the right 
which he would derive immediately from the conv2ntion and not mediately 
through some national law passed for the implementation of the treaty. 
Procedurally speaking it may prove advantageous to have suits instituted 
first in national courts, but there might be subsequent review by an inter- 
national tribunal.?¢ Likewise the individual, blazk or white, would have - 
a cause of action in case he or she were the victim of a’ treach of an inter- 
‘national slavery convention. More prosaically, the individual business 
man, airline or steamship company would not have to wait upon the slow 
wheels of diplomacy to secure damages for a violation of rights under a 
` bipartite treaty of commerce or a multipartite corvention conzerning com- 
merce and navigation. It would still be true, however, that, subject to 
respect for furdamental provisions of the International Bill of Rights, a 
_state might-by national law restrict the freedom of the individual in the 
national interest, just as the world community may restrict the freedom 
of states in the international interest. The international interests may 
réquire that states shall not interpose any obstazles to the filing of petitions 
by a national m a non-self-governing territory, a territcry under trustee- 
‘ship, or a territory to which minority treaties apply if such agreements are 
again utilized as part of the European peace settlements, for example. So 


385 See Jessup, ‘‘ Force under a Modern Law of Nations,’* in Forsign Affairs, Vol. 25, 
(1946), p. 90. ` 
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Columbia Law Rev. (1946), 303. 


LAW OF INTERNATIONAL CONTRACTUAL AGREEMENTS 391 


far the United Nations Charter provides for the hearing of individual 
petitions only in the case of territories under trusteeship.*7 But the inter- 
national interest might not require a state’ to refrain from ordering its 
nationals to follow a designated procedure, such as notice to the foreign 
office, in pressing a claim against another state. A state might equally 
be free to insist that the national interest takes precedence over the 
individual interest and that in certain situations of international tension, 
no national should press a claim without prior permission from his 
government. 


Interpretation of Agreements 


The international law relative to the interpretation of treaties is an 
example of the evils of excessive formalism. So-called ‘‘canons of con- 
struction’ have been utilized by foreign offices and international and 
national courts. Professor Hyde has rendered a distinguished service to 
international law in his outstanding contributions to the clarification of this 
subject. He has pointed out that the function of interpretation is to 
ascertain the'design of the parties, always bearing.in mind tkat they are 
free to employ words in any sense they chocse.** A large amount of 
controversy, mainly based upon the fundamental lack of appreciation of 
the simple basic principles to which Professor Hyde draws attention, has 
revolved around the question of the propriety of using preliminary ma- 
terials, travaux préparatoires, to aid in the task of interpretation. The 
difficulty may derive in large part from a lawyerlike obsession with more 
familiar norms of domestic law which have been developed for reasons 
which may have been historically sound in the circumstances which led 
to their formulation. Thus the familiar rule of the commcn law that 
‘extraneous data may not be invoked to vary the terms of a written instru- 
ment, may be quite necessary to guard the character of a negotiable in- 
strument but wholly inappropriate to a political treaty. Treaty law is a 
good example of the point that international law was originally developed 
largely by jurists trained in the civil law and some civil law concepts which 
` seem strange to anyone trained in the common law have been incorporated 
into international law. By this time the international commurity has had 
enough experience of its own to justify the development of the law on the 
basis of its own needs and not with reference to some system of domestic 
law. 

The question may be asked whether there should be different rules of in- 
terpretation for those agreements which are essentially of the nature of 
bilateral contracts and those which have been called international legisla- 
tion. In national law there are familiar distinctions between the interpre- 


87 See Article 87 of the Charter and Lauterpacht (cn right of petition of private 
persons), An International Bill of the Rights of Man, 1945, pp. 199 and ff. 
38 See in general Hyde, Title E, pp. 1468 and ff. 
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tation of contracts and the construction of statutas Except that the rele- 
vant evidence to.be marshalled may differ in charecter, there is no reason 
why two sets of rules and principles shculd be ttilized in international 
law with this distinction in mind. 


Choice of Law 


When the term international agreement is used, as it is here, to embrace 
not only agreements between states but also agr2ements between states 
and individuals, between states or individuals ard international organiza- 
tions, and between two international organizations, it is important to ascer- 
tain what law governs the agreement, since sich agreements may be gov- 
erned by international law or by national law.** No general rule deter- 
mines the choice of law by the parties in such 2zases. Stata A, entering 
into a concession contract with Corporation X from State B, may specify 
in the text of the document that the contract is to 5e governed by the law. 
of A. It may, on the other hand, specify that the contract shall be gov- 
erned by international law. The importance of the point may be illus- 
trated by suggesting a case in which, after the zoniract has been con- 
eluded, certain fundamental conditions undergo a change not contemplated 
by the parties when they signed the agreement. Under such circumstances 
the law of State A may provide an equitable procedure for the reforma- 
tion of the contract by the court but may declaze that the court can not 
declare the contract at an end. On the other hard it may be assumed, for 
the purpose of argument, that international law contains no such proced- 
_ure for the reformation of the contract but thet, uncer the doctrine of 
rebus sic stantibus, a court of competent jurisdicsicn may declarè the obli- 

gations of the contract terminated. 

If the parties did not explicitly state which law was to govern, the court 
would need,to decide this point. In the field of mational law such decision 
would be reached by the application of private inseznational law or conflict 
of laws. The rules of private international law are essentially part of the 
law of the state whose courts apply them; they hav2 no force derived from 
any external authority.*° The reluctance felt in tae past to consider pri- 

vate international law as part of or similar to public international law - 
was due, at least in large measure, to the fa2t that private international 
law dealt principally with the rights and duties of individuals, and not 
of states. In the federal system of the United States it is now under- 


89 See the excellent article by F. A. Mann, ‘‘The Law Governing State Contracts,’’ in 
British Year Book of International Law, 1944. Sea also 3. . Feilchenfeld in Proceedings 
of the American Society of International Law, 1932, p. 175. 

40 See the Serbian and Brazilian loans cases: Publicatéons of the P. O. I. J., Series 
A, No. 20/21 (1929), p. 41. See also Lepaulle, Nature et méthode du droit international 
privé, 63 Journal du Droit International (1936), 234; Saaser-Hall, Les régles générales 
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stood that a large part of what was PEVE doi PE of 
laws is in reality part of constitutional law. In other: words the con- 
flicts rules derive their validity from a constitutional norm.*t Likewise 
in the international field many states have become parties to multi- 
partite conventions which lay down rules of private international law and 
thus transform them into, or make the duty to observe them, an obliga- 
tion of public international law. Such are the several Hague Conventions 
concluded by numbers of European states at a series of conferences rang- 
ing from 1893 to 1928, the Montevideo Convention of 1899 among the 
. South American States, the Bustamente Code adopted at Havana in 1928, 
and the Montevideo treaty of 1940.4? l 
The rapid growth of commercial arbitration, with the estaklishment of 
“many private arbitration tribunals which have already achieved wide- 
spread international recognition and authority, suggests the procedural 
line which may be followed in dealing with agreements between individ- 
uals and states. The conclusion ‘of ixternational conventions whereby 
states have agreed to recognize the binding force of such arbitral awards 
is further evidence of their increasing international stature. The special 
case of loan contracts between states and private parties has received much 
attention with varying suggestions regarding an aporopriate forum for 
the determination of applicable law and the solution of cortroversies.** 
Since states, as parties to agreements with alien individuals, are reluctant 
to submit disputes to the courts of the alien’s country, and since the alien 
contractor may be unwilling to leave adjudication to the courts of the con- 
tracting state, some international forum is clearly requisite. Criginal sub- 
mission to private arbitration in some form, or to a special international 
loans tribunal with the possibility of appeal to the International Court of 
Justice on general questions, might well afford a satisfactory solution and 
tend to develop rather rapidly a most useful body of jurisprudence. 
It would be useful for the future to reach agreement that private inter- 
national law is a part of public international law. The result might be 
achieved through the wide signature of a general convention embodying 


41 See Cheatham, ‘‘Sources of Rules for Conflict of Laws,’’ in 89 Univ. of Pa. L. Rev. 
(1941), pp. 430, 437-439. 

42 On Inter-American developments in this fieid, see Carneiro, O Direito Internacional 
e a Democracia (1945), pp. 381 and ff. 
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Sub-Committee on Commercial Arbitration, Report of the Fortieth Conference of the 
‘International Law Association, (1938), p. 275; Rundstein, L’ Arbitrage International 
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at least a minimum of agreed principles on the subjects which would most 
frequently be involved in cases involving some publie international inter- 
est. Principles determining the choice of law in the absence of explicit 
agreement by the parties might well be placed in this category. 

When an agreement has been concluded betweer two or more states on 
a subject which has traditionally been recognized as a proper subject for 
a treaty a court would be justified, in the aksence of other evidence, in 
assuming that the parties intended to contract with reference to interna- 
tional law. On the other hand, if an agreement between two states re- 
garding the lease of embassy property is couched in the language and form 
of a contract under the law of the state where the property is situated, 
that fact would be sore evidence that the parties irtended to contract with 
reference to that law. If therefore the law of the situs required any con- ~ 
tract relating to real property to be sealed or notarized or registered as a 
prerequisite to its validity, the omission of the necessary formality would 
be held to invalidate the contract and neither party would be heard to 
argue that under international law such formalities are not required.*® 

To give another example, it may be recalled that the international tribu- 
nal in the Nerth Atlantic Coast Fisheries Arbitration rejected the con- 
tention of the United States that an international servitude had been con- 
‘stituted ovar British territory. This conclusion was reached partly on the 
ground that the British and American negotiators in 1818 were apparently 
not conversant with the doctrine of international servitudes and partly 
through an analysis of the nature of an international servitude. If two 
states, or a state and an individual, or a state and an international organi- 
zation such as an International Atomic Energy Commission, chose to con- 
tract with reference to the law of the state of the sttus which had a clearly. 
developed ?aw concerring servitudes, the problem before a tribunal in case 
of a disputed interpretation would be simplified. l 

An agreement between two or more internatioral organizations would 
in most instances be concluded with reference to international law since 
neither of the contracting parties would have a national law of its own. 
` But nothing would prevent one organization from leasing office space to 
another organization through an instrument intended to be governed by 
. the law of the situs. © 


Amendment and Termination of Agreements 


In considering the amendment of agreements, iz may be advantageous 
to approach the subject from the procedural point of view. Two pro- 
cedures for change need to be contemplated, the one by vote of the properly: 
authorized organ of some international agency, and the other by judicial 
decision. The ordinary process of amendment by negotiation of the 
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parties and the special problem of reservations, particularly to multipar- 
tite treaties, are not included in this discussion. 

Generally speaking, ‘any amendment. to an agreement creates a new or 
different obligation to which the conseat.of the parties must be obtained 
in the same way in which their ‘original consent was yielded. It has been 
the practice, however, for a considerable period .of time, for the parties 
to an agreement which establishes some international agency or organiza- 
tion as a continuing instrument of their ‘purpose, to agree that some desig- 
nated organ of the agency may adopt. specified types of changes by 
majority vote and that decisicns so reached shall be binding upon all the 
. parties to the treaty. Such decisions may résuldin actual modifications of 
the original treaty or they may: take the form of new rules supplementary 
to the treaty. Authorization for this type of legislative process in inter- 
_ national affairs has generally been zoniined to technical details. ; 

A striking development in ideas and national attitudes, is to be found in 
the provisions for the amendment of the Covenant of the League of Na- 
tions and the Charter of the United Nations. According to Article 26 of 
the Covenant amendments were tc take effect when ratified by the ‘states. 
represented in the Council and by a majority of the states represented 
in the Assembly. If, however, a state signified its dissent from the amend- 
ment, it would not be bound but it would cease to be a Member of the 
League. This system imposed strong pressure on states to accept the will 
of the majority but fundamentally retained: the traditional rule that a 
' state could not be bound without its consent. At the same time it marked 
a departure from the rule that a ireaty could not be amended without the 
consent of all the parties; states members of the League had no vested 
right to block a change in the treaty. The exception to this last proposi- 
tion is found in the special posi-ion accorded the states members of the 
Council. Non-permanent members had, as it were, a transitory right to 
block amendments, a right which would be lost when their terms of office 
expired. Permanent members of the Council on the other hand always 
enjoyed this additional feature of the recognition of their special position 
as Great Powers. This special position of the Great Powers received in 
the Covenant a legal recognition which actually merely put the stamp 
of general acquiescence upon a practice which had long been familiar. As . 
Tobin showed in tracing the history of the great treaties of Vienna and 
of subsequent European conferences of major political consequence, the 
supposed rule that treaties could not be amended without the consent of 
all parties was honored more.in the breach than in the observance. Under 
the system of ‘the Covenant, the Great Powers were no longer free to make 
changes on their own initiative and responsibility, but they retained what 
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became the exceptional power to block any. change of which they disap- 
proved. 

The issue was sharply drawn at the San Francisco Conference in the 
drafting of the Charter of the United Nations. To tre United States Dele- 
gation the problem appeared in the following light: 


Those who seek to develop procedures for tke peaceful settlement 
of international disputes always confront the hard task of striking a 
balance between the necessity of assuring stabiitiy and security on the 
one hand and of providing room for growth aad adaptation on the 
other. This difficulty was present at San Francisco. If the possibility 
of Charter amendment was to be one method of satisfying those who 
feared lest the status quo be permanently frozen, how make sure that 
the rights and duties of Members world not, in the process of amend- 

- ment, be brought into a different balance from that which members 
had originally accepted? This was of serious concern to the powers 
which were preparing to undertake primary r2sponsibility for the 
maintenance of peace and security, even, if need be, by force of arms. 
It was aiso of concern to all states whose const tutions require that 
amendments to any treaty must secure parliamentary ratification. In 
a third category of interested states were those which feared that 
amendments might change the originai relatiorship set up among 
the Great Pcwers, or between them ard the smal'er powers, and that 
such a change might adversely affect their own interests.*” 


The outcome of the long negotiations was the adoption of the text of 
Article 108 of the Charter which provides: 


Amendments to the present Charter shall com2 into force for all 
Members of the United Nations when they have been adopted by a 
vote of two-thirds of the members of the General Assembly and ratified 
in accordence with their respective constitutional processes by two- 
thirds of the Members of the United Naticrs, including all the 
permanent members of the Security Ccunceil. 


Article 109 was also adopted as part of the compromise solution; it gives 
assurance to the states which are not permanent members cf the Security 
Council that those Great Pcwers can not bloek the consideration of amend- 
ments to the Charter if they are favored by a two-thirds majority of the 
members of the General Assembly and by any: seven members of the 
Security Council. 

No provision for the withdrawal or termination of -hə membership of a 
state opposing an amendment was inserted ir the Charter, but the Confer- 
ence adopted a Committee report which included the folowing paragraph: 

` Nor would a Member be bound to remain in the Organization if its 
rights and obligations as such were changed by CLarter amendment in 


which it has not concurred and which it finds itself unable to accept, or 
if an amendment duly accepted by the recessary majority in the As- 
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sembly or in a general conferences fails to secure the ratification neces- 

sary to bring such amendment into effect.** 
It would therefore appear to be the view of the Members of the United 
Nations that they can not be bound by an amendment in which they have 
not coneurred:although, as in the League system, the penalty for dissent 
is termination of membership in the United Nations. Again the Great 
Powers which have permanent seats on the Security Council enjoy a 
privileged position in that any one of them may exercise the veto power 
to prevent the adoption of an amendment. The progress marked by Article 
26 of the Covenant, in terminating the system whereunder the Great 
Powers could as a matter of political reality bring about changes in 
multipartite treaties without securing the consent of the lesser powers, is 
preserved by the Charter text. = 

Notwithstanding these formal provisions concerning aadd, it is 

_true under the United Nations Chezter, as under the League Covenant, 
that interpretative resolutions adopted by a majority vote of the General 
Assembly may have or come to have such compelling force as to constitute 
in effect changes which will bind all members. Compliance may be secured 
by political considerations and the interpretative ‘‘changes’’ may ‘find 
legal justification in the contenticn shat they merely clarify the nature of 
the obligations which states heve already assumed by ratifying the 
Charter.** The entire development is of interest in relation to the progress 
toward a system of international legislation by majority rule. When 
such a system is sufficiently familiar and has sufficiently justified itself in 
practice the old obstacle of aboslute sovereignty, which is at the basis of 
the traditional rule that a treaty may not be modified without the consent 
of all the original parties, may gradually disappear. 

Another aspect of tais same develcpment of a legislative process in inter- 
national affairs is to be traced in connection with decisions of an inter- 
national organization such as the United Nations which affect states not 
Members. During the League of Nations period the political importance 
of the non-membership of the United States prevented such a process from 
attaining great significance. As the United Nations approaches universal- 
ity of membership there may well be a growing tendency for the Organiza- 
tion to assert its right to speak on behalf of the world community and to 
exact the compliance of non-Members with its decisions. Some aspects of 
this problem have already been noted in this article in ‘discussing the 
question of the rights of third parties. The issue was raised at San Fran- 
cisco in considering the Statute of the International Court of Justice. 
There was much sentiment in favor of continuing the Permanent Court of 
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International Justice but there was general acknowledgment of the need 
for making certain changes in its Statutə to-bring the Court. into gear 
with the other organs of the United Nations. There were sixteen states 
which were parties to the old Statute which were noz represeneed at San 
Francisco. It was believed that so far as the enemy sates were concerned, 
their approval of changes in the Statute could ‘b2 secured through the 
peace treaties, but such a solution would have left unsolved the situation 
of the neutral states. Had the Conference decided tc ‘‘legislate’’ changes 
in the old Statuie the practical result probably would have been that the 
amended statute would have been freely azcepted by all the states parties 
to the old Statuzæ. For various reasons such a precedure did not appear 
to be advantagezus and eccordingly a new Statute was drawn up." . 

The same praztical considerations did not prever:t the Members of the 
United Nations rom terminatirig the existance of the Permanent Court of 
International Justice. ` This is technically what has cecurred although ‘‘the 
chain of continuity with the past” has rot been broken and the Inter- 
national Court of Justice is in a very reel sense tie continuation of the 
Permanent Court of International Justice, Nevertkeless the case illus- 
trates a technical legal termination, and therefore chenge, in the Protocol 
of Signature of 1920. to which the old Statute was ennexed,. without the 
participation of all states which were parties to that agreement. 

The termination of the existence of the Laague of Nations did not require 
any such legislative step. The states which were Members of the League 
and which are aiso Members of the United Nations, formed a link between 
the two organizesions. The matter was hendled as a negotiation between 
the United Natizns and the League regarding the transfer of assets and 
functions.°? Th: actual dissolution of the Leagre will take place in 
accordance with a resolution of the special League Assembly wien was 
held in'Geneva m April 1946.58 - 

Again in solviag the dificult problem of the ‘‘assumption’’ by the United 
Nations or its appropriate organs of various functioas attributed to the 
League and iis organs by a variety of treaties, no attempt was made to 
legislate on behalf of states not Members of the United Nations. The 
Report of the League of Nations Committee to the Gen2ral Assembly of the ` 


50 Art. 39 of the Peace Treaty with Italy provides as follcws: ‘‘Italy undertakes to 
, accept any arrangements which have been or may ‘be agreed fcr the liquidation of the 
League of Nations, the Permanent Court of International Jasticé, and also the Inter- 
national Financial Commission in Greece.?? Dept. of State Pus. 2743, p. 16. 

51 See Report to -he President, pp. 140-141. 

52 See Reiff, ‘‘Transition from League of Nations to Untted Nations,’’ in Depart- 
ment of State Bulletin, Vol. XIV, (1946), pp. 697, 739, and dne League Hands Over, 
League of Naticns Publications, Geneva. 1946. 1 l 

58 The League Eands Over, p. 97; also League of Nations Document A.32 (1) 
1946. X, p. 12. 
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United Nations ** includes the following paragraphs which reveal the,- 
principle utilized : age 

Under various treaties and international conventions, agreements, 
and other instruments, the League of Nations and its organs exercise, 
or may be requested to exercise, numerous functions or powers for the 
continuance of which after the dissolution of the League, it is, or may 
be, desirable that the United Nations should provide.... — 

The General Assembly records that those Members of the United 
Nations which are parties to the instruments referred to above assent 
by this resolution to the steps contemplated below and express their 
resolve to use their good offices to secure the coöperation of the other 
parties to the instruments so far as this may be unecessary. 


It may well prove tc be true as this process is followed that some state or 
states, not Members of the United Nations, may decline to acquiesce in the 
substitution of the United Nations for the League of Nations in one or more 
of the international agreements involved. Should this preve to be the case 
it is to be anticipated that the rest of the states of the world which are also , 
parties to such agreements will proceed to aet under the revised or amended 
instruments regardless of the dissents. Dissenting states would thereupon 
be justified in declaring that they were no longer bound by such amended 
agreements, but the practical fact of amendment would have taken place 
without their participation, thus affording another example of what may 
properly be styled legislative action by the United Natiors in the interest 
of the world commurity as a whole. , 

The Sixth (Legal) Committee of the General Assembly considered this 
general problem in eonnection with the proposals for the transfer to the 
United Nations of powers exercised by the League cf Naticns under the six 
agreements, conventions or protocols providing for the international control 
of narcotic drugs. A Protocol containing provisions fcr the necessary 
amendments was reviewed by the Sixth Committee in order to determine 
the legal position of. those parties to the original instruments which do not 
-become parties to the new Protocol.. The proposals submitted to the 
General Assembly specifically provided that Spain, which was a party to 
the earlier agreements, should not be invited.to become a party to the 
Protocol; other states not members of the United Nations had no voice 
in the proposed changes. The Sixth Committee concluded that any group 
of states parties to the earlier agreements could clearly make amendments 
which would be binding as between themselves. As to other states not 
becoming parties to she new Protocol, the Committee concluded that they 
would remain bounc by various obligations in the original’ instruments - 
although the actual machinery for international control set up by the 
original instruments ‘‘will be altogether dissolved’’ and the corresponding - 


54 Doe. A/28, Feb. 4, 1946, adopted Feb. 12, Jaurnal, No. 30, pp. 526-7, No. 34, pp. 
706-709. . : 
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parts of those instruments ‘‘will thus be a dead letter.” The effect of 
these actions and interpretations is that while the states in the United 
Nations have not asserted the right to impose new obligations on states 
not freely accepting the new agreement, they have asserted the right to 
make important changes in multipartite agreements without the consent 
of all the parties and wich the consequence of materially altering the 
nature of the obligations by which those other states remain bound.®® 

The second procedure for change which has been suggested is that which 

takes place by judicial decision. Here the difficultzes which confront the 
development of a modern law of nations ave far gr2ater since states are 
still reluctant to confide broad powers to international courts. The 
factual difficulty to be solved is the existence of a sisuation in which a state, 
party to a treaty, “eels that its non-compliance with she treaty obligation is 
justified for one or another reason. Under the traditional international 
-system there was no established court of general jurisdiction competent 
to pass upon such pleas justificatory of nonfulfilme2nt of an obligation. 
On the contrary, each sovereign state would assazt for itself the legal 
right upon which it relied and the other party to the treaty could merely” 
fall back upon procedures registering displeasure which ranged all the way 
from a note of protest through the rupture of dipiomatic relations and 
retaliation to war itself. True, the states might agzee to arbitration, and 
during the inter-war period a large number of statas vested compulsory 
jurisdiction in the Permarent Court of International Justice. The diff- 
culty, as Lauterpacht has pointed out, was in larz3 measure procedural; 
the international community had nct attained that ripeness of legal de- 
velopment which enabled national systems of law to entrust greater 
authority to courts. ‘‘The rule that compacts must be kept’’ writes 
Lauterpacht, ‘‘is certainly one of the bases of the legal relations between 
‘the members of any community. But at tha same time the notion that in 
certain cases the law will refuse to continue to give efect to originally valid 
contracts is common to all systems of jurisprudence.’ € He proceeds to cite 
the rule ad impossibilia nemo tenetur in Romar. law, the doctrines of 
frustration and impossibility of performance in Engish law, and compar- 
able provisions in a number of European civil codes end the jurisprudenee 
of France and Germany. 

In international law the doctrine rebus sic stantibus is the equivalent 
exception to the maxim pacta sunt servandc. The Joctrine constitutes an 
attempt to formulate a legal principle which would justify non-performance 
of a treaty obligation if the conditions with relation to which the parties 
contracted have changed so materially and so unexD2ctedly as to create a 
situation in which the exaction of performance would be unreasonable. 


55UN Dee. A/194, 15 Nov. 1946; Un Journal No. 33, 21. Nov. 1946, Supp. A~A/P. 
V./49, p. 328. 
` 56 H, Lauterpacht, The Function of Law in the Internationcl Community, 1985, p. 273. 
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Invoked unilaterally without the opportunity for impartial review, the 
doctrine is anarchic; in some form it is an essential part of any well-de- 
veloped legal system. 

The doctrine rebus sic stantibus illustrates, perhaps better than any other 
part of the law of treaties, the need for adopting distinctions between 
different types of treaties. For political treaties, and for the invocation 
of political changes ir: the balance cf power, the doctrine is pernicious. In ` 
such situations it would amount tə the proposition that no peace treaty 
accepted by a defeaced state remained valid after that state recovered 
sufficiently or the victors weakered sufficiently to make it politically 
possible for the defected state to throw off the burden without danger of 
another defeat. No more unsettlmg legal principle could be imagined 
although it would in fact, if accepted, reflect what has frequently trans- 
pired. For this very reason the dcetrine rebus sic stantibus has been dis- 
credited. On the other hand let us suppose the conclusion of a commercial 
treaty in which special privileges in the use of valuable port facilities are 
reciprocally exchanged by States 4 and B; let us assume that in State B 
there was only one important port and that this port is later ceded by B to 
State ©. It would be unreasonable to require State A to continue to accord 
the treaty privileges to B after is became impossible for B to perform its 
reciprocal obligation." In an organized world society any question of the 
revision of a peace treaty should be resolved by the political wisdom of a 
body such as the Security Council or the General Assembly. Article 19 
of the Covenant was a recognition of this fact as are the vaguer provisions 
of the Charter such as those in Articles 11, 14, and 34. It is not the type 
of question which should be resolved by a court. On the other hand, a case 
such as that suggested, involving reciprocal use of port facilities, might 
properly be weighed and decided by the International Court of Justice.®* 
If in the gradual evclution of tke law of nations it is necessary to make 
haste slowly, it may be suggested that a first step might be agreement upon 
a.rule of law which could be applied by an internationa? court so as to 
relieve a state from a continuing obligation to perform the duties imposed 
by a treaty under certain defined circumstances, with the consequence 
that the other party to the treaty would be simultaneously freed. The 
result would be a jud:cial declarazicn that the treaty was no longer binding 
on either party to it. This step would be far short of one which would 
entrust to international tribunals the power of equitable reformation of a 
contract so as to require the performance by a state of some obligation 
different from that which it had originally assumed. 


57 Compare Bremen v. Prussia, 1925-1926 Annual Digest, Case No. 266, cited by 
Lanterpacht, pp. 277-8; also the distinction made by Hyde, See. 544A. 

58 See Sir John Fischer Williams, ‘‘The Permanence of Treaties,’’ in this JOURNAL, 
Vol. 22 (1928), pp. 89, 103, and P. B. Potter, Article XIX of the Covenant of the 
League of Nations, 12 Geneva Studies Nc. 2 (1941). 
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The suggested principle could be applied without great difficulty to 

international agreaments between states and individuals, as for example in 
the case of a concession contract concluded by tbe parties as an inter- 
national law agreement. In such a case the judgment of an international 
court might appropriately assess the financial: recompense to be paid by 
one or the other party to avoid maguet enrichment, in Sedition to declaring 
the contract terminated. 
. Another principle of traditional international law justifies a state in de- 
nouncing a treaty in the event of a materiel breach by the other party." 
But the Harvard Research in International Law pertinently points out in 
its Comment to Article 27 of its Draft Convention on the Law of Treaties 
that unilateral determination of what constitutes a material breach makes 
for lawless conduet. In such cases it is highly suitable for an interna- 
tional tribunal to pass. judgment on the merits of the claim of the state 
which seeks to free itself from its obligation. Again it is suggested that a 
distinction should be drawn between political and other types of treaties, 
because the breach.of a political treaty so frequently involves considera- 
tions affecting the peace o? the world. In this respect the Charter fully 
recognizes the idea of community interest inasmuch as any state or the 
Secretary General may bring such a situation to the attention of the Gen- 
eral Assembly or of the Security Council under Artizle 11, 35 or 99. 

Another principle of international law which is susceptible of applica- 
tion by an international court is that which relates to the effect of war 
upon treaties. There has been some dispute as to whether war terminates 
or merely suspends the operation of. treaties but the basis for judicial 
decision is clearly available.*t Professor Hyde and Sir Cecil Hurst have 
properly pointed out that in many instances the problem is merely one of. 
treaty interpretation, which is essentially a judicial function.“ In a well- - 
organized world system, operating under a modernized law of nations, war 
in its old sense will no longer escape legal regulation and tke consequences 
of war upon treaties as weil as upon other legal relationships would stand 
in need of redefinition. But force may stil be used in case of necessity 
on behalf of the international community and the legal consequences of 
the use of force will need to be determined.“ . For example, under Article 
41 of the Charter of the United Nations, the Security Council may call 
upon the Members to apply such measures as complete or partial interrup- 
tion of economic relations and of international communications, and the 
Members are under a duty to comply. It can not be doubted that action 


59 See Hyde, Sec. ‘246. 

60 This JOURNAL, a3 cited above, note 27, p. 1077. 

61 Judge Cardozo in Techt v. Hughes, 229 N. Y. (1920) 222. 

82 Hyde, Sec. 547; Hurst, (‘The Effect of War on Treaties,’’ in British Year Book, 
1921-1922, pp. 87, 39-40. This approach seems-tc have Leen adopted by the Circuit 
Court of Appeals, Ninth Circuit, in Alen v. Markham, 156 F. (2d) (1946) , 553. 

63 See Jessup, as cited, note 35, above. : 
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taken by a Member in compliance with such directions of the Security 
Council would constitute justification for any incidental breach of a treaty 
obligation calling for freedom of commercial intercourse or of communi- 
cations. This would be true not only vis-d-vis the state against which the 
measures are taken, but also against any third state, whether Member of 
the United Nations or not, whick might bezause of its geographical posi- 
tion be incidentally affected. Such a resul; might ensue, for example, in 
case of the imposition of a blockade which for its effectiveness required 
limitation on free access to a state bordering upon the state against which 
the measure was applied. 

The need for some development of international law in such cases is indi- 
cated by the conservative position which the Seecretary-General of the 
League of Nations felt obliged to take in his Report in 1927 concerning the 
legal positions arising from the application of sanctions. He concluded 
that the Covenant could not be interpreted “‘as imposing on the Members 
of the League an obligation to violate the rights’’ of a non-Member state. 
He used the language of hope in regard to the possible acquiescence of 
third states which would be conscious that the Members of the League were 
acting on behalf of the peace of the world; further than this he was not 
prepared to go. The view was sound under the existing international law. 
A modernized law of nations should provide, not an cbligation on Members 
of the United Nations to violate the ‘‘rights’’ of non-Members, ‘but the 
right of the Organization to take action under the Charter in the interest 
of world peace, and the duty of non-IMembers to acquiesce. In other words, 
the old principle which the Secretary-General of the League of Nations 
felt obliged to cite, pacta tertiis neque nocent neque prosunt, needs revision. 


Commumty Interest and Breaches of Agreements 


` The acceptance of the hypothesis of community interest would require an 
acknowledgment of the right of any state to take cognizance of a breach 
of a treaty even if not directly affected by the breach. This is probably 
true under existing international law with reference to a multipartite 
treaty, any party to which would be justified in protesting against a 
breach of the agreement, because of its interest in the maintenance of the 
system which the treaty establishes. This would be clearly true in regard 
to a breach of the Charter and would be equally so in regard to a breach 
of an international sanitary convention, a postal convention, a convention 
on radio or, particularly, a treaty codifying some part of international 
law. If the party directly affected should submit the case to the Interna- 
tional Court of Justice any other party to the treaty might appropriately 
apply to the Court under Article 62 of the Statute for permission to inter- 


6t League Doc, A. 14. 1927. V. p. 36. See also the circular letter of the Secretary- 
General of June 14, 1933, concerning measures proposed relative to the non-recognition 
of ‘‘Manchukuo,’’ Official Journal, 1233, Special Supplement, No. 113. 
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vene on the ground that ‘‘it has an interest of a legal nature which may be 
affected by the decision in the ease.’’ If the state directly affected should 
take no step to vindicate its rights, another party to the treaty might itself 
apply to the Court or might bring the matter to the aitention of the Gen- 
eral Assembly or the Security Council with a view to irducing one of those 
bodies to make a request to the Court for an advisory opinion. l 

More broadly, the acceptance of the hypothesis o? zommunity interest 
should be considered to vest in all members of the international community 
a legal interest in respect for treaties. - Despite the Cevelopment of gen- 
eral international law it is to be anticipated that much of the world’s affairs 
will continue to be governed by agreements concluded by two or more 
states. Respect for the maxim pacta sunt servanda and the development 
of treaty law will be matters of concern to all states and an infringement 
of the law will affect the interest of all. 

A modernized law of nations would also accord enlarged recognition of 
the right of international organizations to take legal seps in any case in 
which the constitution of the organization or any convention concluded 
under its auspices is breached. This principle is already in part recog- 
nized in the Charter through the provisions in Articke 96 which authorize 
the General Assembly or the Security Council to request an advisory 
opinion from the Court. At San Francisco attempts were made to accord 
a like privilege to other international organizatiors such as the Interna- 
tional Labor Office. The Conference was not prepared to go so far but the 
point was met by the second paragraph of Article $6 which states: ‘‘Other 
organs of the United Nations and specialized agencies, which may at any 
time be so authorized by the General Assembly, may also request advisory 
opinions of the Court on legal questions arising within the seope of_their 
activities.” As part of the same discussion in the Conference there were 
ineluded in Article 34 of the Statute of the Internaticnal Court of Justice 
the following two paragraphs, which follow the statement that ‘‘Only 
states may be parties in cases before the Court’’: 


2. The Court, subject to and in conformity with its rules, may re- 
quest of public international organizations infcrmation relevant to 
eases before it, and shall receive such informacion presented by such 
organizations on their own initiative. 

3. Whenever the construction of the constituent instrument of a 
public international organization or of an international convention 
adopted thereunder is in question in a case before the Court, the Reg- 
istrar shall so notify the public international orgaaization concerned 
and shall communicate to it copies of all the written proceedings. 


` 65 Q. Wright, ‘‘Oollective Rights and Duties for the Enforcement of Treaty Obliga- 
tions’’ in American Society of International Law, Proceedings, 1932, p. 101. 

66 Under the authority of Art. 96 of the Charter the General Assembly, on December 
,L1, 1946, adopted a resolution authorizing the Economic and Soc:al Council to request 
advisory opinions: UN Doe. A/201. 
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It should not be long before the personality of international organiza- 
tions is fully recognized and they are accorded, through an amendment to 
the Statute, the full right to be parties in cases before the Court.®7 

The acceptance of the hypothesis that individuals are also subjects of 
international law would not necessarily involve according the right to 
individuals to appear as parties before the International Court of Justice. 
It will become necessary to limit the types cf cases which will be taken to 
that high tribunal, at least in the first instance, and other tribunals will 
be needed for the handling of cases in which one of the parties is an in- 
dividual. In treaty cases such international tribunals will be needed 
since, as stated earlier in this article, under the hypothesis, individuals 
themselves may have rights under treaties and in the ease of breach of 
such rights, they should not be left to find satisfaction only in the courts 
of the state which would be the other party to the litigation. The same 
considerations would apply to cases involving agreemenis between indi- 
viduals and states or between individuals and international organizations. 


67 See Jessup, ‘‘The Subjects of a Modern Law o? Nations,’’ in Michigan Law Review, 
forthcoming issue. 


THE UNITED STATES AND INTERNATIONAL 
- COPYRIGHT 


By Max M. KAMPELMAN $ 


The word ‘‘copyright’’ comes from the Latin copia. which is translated 

“plenty” and which means, in general, the right to make plenty or to 
copy. In its specitic application it means the right to multiply copies of 
those products of the human brain known as literazure and art. It has 
also been defined as ‘‘the power to determine whether the work shall be 
published at all, the manner in which, if published, it shall be done, and to 
whom.’’? f 

International copyright is concerned with treaties ard conventions be- 
tween nations requiring the signatories to respect in hair own territories 
the copyright of nationals of the other subscribing netions.? 

The early historian, poet or dramatist, we are told, found his pecuniary 
compensation for his labors in the contributions of his audience who list- 
ened to his recital or witnessed his performance. In early Rome the prac- 
tice developed. whereby an author could sell his work to a book dealer, who 
would then have the right’ to duplicate and sell the manuscript: custom 
in that day protacted the bookseller in that transfer. There was, however, 
no law of literary property. What did exist was the development of guild 
or trade copyright whereby usage estopped the infringement of a book- 
seller’s right in a work transferred to him.* 

The coming of the Middle Ages brought the next phase of copyright de- 
‘velopment, the practice of institutional copyright. Mos: of the literature 
of that era was religious in character and was produced in Catholic monas- . 
teries and schools. Profit or property rights were fer from the minds of 


* Member of the New York bar; Instructor in Political Science,’ University of 
Minnesota. 

“1 Philip ‘Wittenberg, The Protection and Marketing of Literary, Property, New York, 
1937, p. 11. A 

A more modern and Zegally accurate definition of copyright can be found in Leon H. 
Amdur, Copyright Law and. Prastice, New York, 1936, p. 5: ‘*The exclusive right, 
conferred by statute, to publish, multiply, and sell eopies of a work; to make transforma. 
‘tions and modifications thereof, and to perform and otherwis2 represent it in public, 
after it has been first published; except that these ‘exclusive’ r-ghts do not prevent 
others from enjoying equivalent rights in works originated by them although closely 
identical, and except that these rights do not prohibit a use’ to be made of the 
copyrighted work.’’ 

pes E. Skone James, Copinger on the Law of Copyright. “London; 1936 (7th ed.), 
P- 

3 William K. Townsend, ‘‘Copyrights,’’ in Two Centuries Growth of American Law, 
New York, 1901, p. 422, j ; 
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the creators of such literature. Their interest lay rather in the wide dif- 
fusion of ‘‘religious truth’’ for the ‘‘greater glory of God.’’. The Church 
was deeply interested, however, In’ rare or authentic manuscripts, and, 
therefore, established the practice of charging fees for the use of those 
works, which fees, in turn, went to the monasteries. It is this practice 
which is referred to by institutional copyright.* ` 

Our modern concep; of copyright did not arise until dhoit 1450, with 
the invention of printing and the realization by authors that their reading 
audience would now be enlarged and that they now had a real financial in- 
terest in their works. Apparently the first copyright ever. granted by law 
was that conferred by a decree of the Senate of Venice in 1469, declaring 
‘that one John of Spira should have the exclusive privilege for a period of 
seven years of printirg the letters of Cicero and Pliny. The decree was 
operative only in the territory of the Venetian republice and, it is well for 
us to note, did not prevent others, elsewhere in Italy, from copying the 
works of the original editor-publisher and. making profit at his expense.’ 

In the course of the three centuries that followed, the protection granted ` 
to a special individual soon broadened into a right which any citizen could 
obtain by complying with certain formalities prescribed by custom or 
statute; the territory in which the protection was valid was extended from 
a.city to a whole nation and the time period of protection expanded. 

Finally, in 1710, we have the actual roots of modern copyright legis- 
lation with the passage of the (British) Act of Anne, the first copyright 
law the world has kcown.* The provisions of the statute granted copy- 
right for 21 years for works then in existence anc 14 years for works pub- 
lished after April 10, 1710, with a right of renewal for 14 years during 
the lifetime of the author; before the copyright could be recognized regis- 
tration at Stationer’s Hall in London was required, a printed notice of the 
copyright in the book as a publie notification, and the deposit of certain — 
copies of the book in the Royal Library and in certain universities. Other 
nations in Europe and, as we shall see, in the United States, soon passed 
similar legislation. 
' The first copyright statute to be enacted in the United States was adopted | 
in Connecticut in January, 1783, ‘‘An Act for the Encouragement of Lit- 
erature and Genius.’’ There had been a growing demand in the Colonies 
for such legislation and, in the previous year, a memorial had been pre- 
sented to Congress petitioning it to recommend the enactment of copyright 
law in the several States. Such a resolution was passed on May 7, 1783, 
but before then, Dr. Noah Webster, who ‘‘had just completed his well- - 


4Leon Whipple, «Copyright, = in Encyclopaedia of the Social Sornos, New York, 
1931, Vol. 4, p. 401. 

5 Brander Matthews, ‘‘ Twenty Years of ‘International Copyright,” in The American 
Beview of Reviews, Vol. 43 (1911), p. 721, 

68 Anne c. 19. 
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known spelling took and was concerned to secure protection for this work 
throughout the various States of the Union,’’ was directly instrumental in 
securing action ty the General Court of Connectiea:.7 

Interestingly enough, the nationalism which has served to characterise 
American copyrizht legislation down to th2 vresent day manifested itself 
in that early statute with the provision that statutory protection to ‘‘every 
author’’ ineludec only authors who were citizens of Connecticut and not an 
author ‘‘residing in or inhabitant of any other o2 the United States.” 8€ 
Other states quiczly followed suit and by 1785 all tha States but Delaware 
had passed copyright legislation.’ 

The crystallization of American copyright law fivally een in 1789 
with the adoption of the Constitution and the provision that “The Con- 
gress shall have power . . . To promote the Progress oŻ Science and useful 
Arts, by securing for limited Times to Authors and Iaventors the exclusive 
Right-to their respective Writings and Disceveries.”’* This provision was 
necessary because the laws of the several Scates were limited in operation 
to their respective boundaries, with the result that ic an author in one 
State desired protection for his work throughout the other States he was 
obliged to comply with a multitude of laws. 

On the basis of that provision, Congress passed tha first Copyright Act 
on May 81, 1790, based on similar formalities and restrictions as that of 
the English Statuta of Anne. The statute is especially significant because in 
fundamentals the law remains much the same today, m spite of subsequent 
expanding legislazion enacted in 1802, 1831, 1856, 1£65, and 1870.12 The 
protection, howev2r, was a:torded only to American authors or residents, 
for books printed on American-made paper from czyp2 set by American 
printers. Today there are no State statutes in the field of copyright and 
the courts have interpreted federal power to be exe:tsive. ‘‘Copyright is 
the creature of tie Federal State passed in the exarzise of the powers 
vested in Congress.’ 8 

The English Statute of Anne of 1710 and subsequen: legislation in this 
country led to guie an intense difference of opinior. in legal circles as to 
whether copyright was prctected under common lar. Did the right to 


7 Thorvald Solberg, ‘‘Copyright Law Reform,’’ in Yale Law Journal, Vol. 35, No. 1 
(November 1925), p. <3. 

8 Thorvald Solberg, ‘‘ Copyrighs Reform,’’ in Notre Dame Lawyer, Vol. 14, No. 4 (May 
1939), p. 354. 

s Massachusetts: Mareh 17, 1783; Maryland: April 21, 1783; New Jersey: May 27, 
1783; New Hampshire: Novemter 7, 1783; Ehode Island: Deeember, 1783; Pennsyl- 
vanja: March 15, 1734; South Carolina: March 2€, 1784; Virginia: October, 1785; 
‘North Carolina: November 19, 1785; Georgia: Fekruary 3, 1783; New York: April 
29, 1786. 

10 Article I, Seczior 8, Clause 8. 11 1 Statutes at Large 124. 

122 St. L. 171; 4 S> L. 486; 11 St. L. 188; 13 St. L. 540; 15 3t. L. 212. 

18 Fos Film Co. vs. Doyal, 286 U. S. 123, 127; 52 Sun Ch 546. (1932). 
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literary property depend on statutory protection and hence was it limited 
to the confines of the statute? Or was the author’s right in his property 
guaranteed by common law custom and precedent and hence did it exist ' 
beyond the limitations of statute? 

In the earliest case to deal with the question, Millar v. Taylor,“ 1769, 
an English court held that common law gave authors a perpetual and sole 
right to their works. Furthermore, the court held that the right was not 
lost by publication nor by the passage of the Statute of- Anne, which was 
merely cumulative in effect, and not destructive. 

It seems fairly clear, however, that this judicial concept did not extend 
to these shores. When the Constitution provided that Congress might 
grant the exclusive privilege of publication for ‘‘limited Times,’’ it thereby 
rejected the theory of perpetual copyright and the Supreme Court, in 
Wheaton v. Peters, 1834, refused to follow the Miller decision.® ‘‘Con- 
gress did not sanction an existing right, but created a new one,’’ said the 
Supreme Court again in 1907.17 

Neither did this view remain in effect in England for very long. As 
early as 1774 the House of Lords held that, instead of giving additional 
sanction to rights already held, ths Statute of Anne substituted a new and 
lesser right, with the result, according to one scholar, that ‘‘Literary and 
like property . . . lost the character of copy-right, and became the sub- 
ject of copy-privilege, depending on legal enactment for the security of 
the private owner.” 1€ This interpretation was firmly established by the 
House of Lords again in the case of Jefferys v. Boosey, 1854.8 _ 

This statutory theary helps us understand the purpose of protecting 
literary property. Statutes are passed to protect the autkor upon publi- 

cation, for it was thought that ‘‘the act of publication when voluntarily 

done by the author himself is virzually and necessarily a gift to the pub- 
lic.’’??° But the welfare of the author, it must be understood, is not neces- 
sarily the desired end; rather it is that the publie should thereby benefit. 
“A monopoly in the author was regarded as a means to that end; it was 
emphatically not an end in itself.” 74 

Support for this view was given by a Congressional committee which 
investigated the problem of copyright in 1909: 


The Constitution .. . provides that Congress shall have the power 
to grant such rights ... (it is) not primarily for the benefit of the 


144 Burr. 2303. f 

18 W. P. Holcombe, *¢“nternational i Copyright,” in Law Students Monthly, Vol. 1 
(1890), p. 251. 168 Peters 591. . 

17 American Tobacco Co. vs. Werkmeister, 207 U. S. 284, 291; 28 Sup. Ct. 72, 77. 

18 Richard Rogers Bowker, Copyright: Its History and Law, Boston, 1912, P- 7. 

194 H. L. ©. 815. 20 Holzombe, p. 252. 

21 Wallace MeClure, ‘‘Copyright in War and Peace,’’ in this Founwat, Vol. 36 
(1942), p. 383. 
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authors, but primarily for the benefit of the public (that), such rights . 
are given. Not that any particular class of citizen, however worthy, 
may benefit, but because the policy is believed to be for the benefit of 
the great body of people, in that it will stimulate waung and invention. 
to give some bonuś to authors and inventors. 22 


With each nation going ‘its own way in copyright legislation and with an 
increase of intercourse and communication between nations, the practice of 

‘‘international piracy’’ developed. Publishers reprinted and translated 
works of authors of other nationalities without permision or financial re- 
muneration. : 

The first councry to see the need of rejecting the concept of national 
boundaries in th2 consideration of literary creativity was France, which, 
in 1798, when it was imbued with the revolutionary fervor of human: 
brotherhood, gave equal protection in its laws to residents and non-residents 
alike. In the reaction to the Revolution this liberal legislation was aban- 
doned only to be somewhat revived again in 1852. Denmark acted in 1628, 
Prussia in 1836, and England in 1887, with legislation which extended 
copyright protection to the nationals of those countries which entered into 
reciprocal arrangements. Such reciprocal treaties characterised ‘inter- 
national copyrigtt during the 19th century, down to 1886. 

Such a method of international agreement soon proved to be Whe s un- 
satisfactory, however. Among other things, it resulted in confusion be- 
cause each treaty or convention had to be considered not only. with refer- 
ence to the two negotiating countries but with reference as well to the other 
nations in existing treaty aexeoment with either one of the contracting 
parties. 

Many such treaties also sonia complicated registration and time re- ` 
quirements which had to be observed before recognition would be.extended, 
with the result that, to all practical effects, there was little recognition. 
Commenting on one such treaty between England and Spain, signed on 
August 11, 1680, an English law journal observed: ‘‘It is a treaty on the 
regular Foreign Office lines, and, like the generality of conventions between 
England, and forzign countries, will be more or less a dead letter.’’ 4 

Meanwhile the literary men themselves, led by Victor Hugo, had tran- 
scended national boundaries and, at 1878, in Paris, organized themselves 
into an International Literary Association (Association Littéraire et Artis- 
tique Internationale) to meet annually at various European capitals in 


22 House Report Wo. 2222, 60th Congress, 2nd Session, February 29, 1909. 

23 G. Herbert Thring, ‘‘ United States Copyright Law and International Relations,’’ 
in The North American Review, Vol. 181 (1905), p. 72. During this period France 
entered into 29 such treaties, Great Britain 15, Itely 10, Spain 7, Belgium 6, Bolivia 6, 
Germany 6, Switzerland 5, .Poztugal 4, Holland 3, Luxembourg 2, Norway and. Sweden 
2, Russia 2, Ecuador 1, Mexico 1, and Salvador 1. 

24 ‘(The Anglo-Spanish Copyright Convention,’? The Law Times, Landen, Vol. 70 
(1881), p. 166. ` 
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order to dius domestic and inz serr'ational legislation for protection of 
their works: l 

At their 1882 meeting, held in Rome, they agreed to convene a confer- 
ence to be held at Bern in the following year, for the purpose of adopting 
a program which would serve as a basis for an internaticnal conference 
of states.. At the Bern conference, which met in September, 1883, a draft 
convention was drawn up to serve as an international agreement on copy- 
right. 

To bring the draft convention to the attention of the nations of the 
world the Swiss Federal Council was prevailed upori to act as an inter- 
mediary. On December 3, 1883, the Council addressed a circular note 
to all governments, signed by the President of the Swiss Confederation, 
inviting them to take part in a diplomatic conference on international 
copyright, and enclosing a report of the Bern proceedings and a draft of 
their proposed convention. 

The note was generally well received, although the English Board. of 
Trade first rather curtly advised the Foreign Office that ‘‘in the present 
state of the copyright question it would not be advisable for her Majesty’s 
government to be represented at the proposed Conference.” ` Upon re- 
consideration, however, it agreed that England’s minister at Bern might 
‘attend the Conference ‘‘in a consultative capacity, and with no power to 
vote or to bind her Majesty’s government.’’ 75 

In any event the ccnference met on September 8-19, 1834, after Presi- 
dent Wett of Switzerland had sent out a second appeal on June 28. A 
draft convention of twenty-one articles was, evolved which proposed an 
International Copyright Union and included the text of an additional final . 
protocol to be submitied to each country for consideration and approval.. 

The Swiss Government thereupon called another conference, which met 
at Bern on September 7, 1885, but since not all delegates were authorized to - 
sign for their governments, it agreed to meet again the following year. 
Finally, on September 9, 1886, the formal document creating the Inter- 
national Copyright Union was signed by ten countries: Belgium, France, 

Germany, Great Britain, Haiti; Italy, Liberia, Spain, Switzerland, and 
Tunis. The United States and Japan participated in the proceedings by 
having observers present, but did not sign. The agreement was ratified 
` the following year. ` Eventually 16 states signed this first convention. 

The delegates to the various conferences had two courses open to them. 
They could have adopted the system of a uniform code for all.countries 
joining the Union or the. system of national treatment which would permit 
each country to apply its own laws to the works of foreigners. The German 
delegates proposed that the conference aim at once at a “codification 


25 H. D. Traill, ‘‘International Copyright,’? in Macmillan Magazine, Vol. 54 (1886), 
p. 152. 
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regulating in a uniform manner for the whole of the proposed union.*’ 7 
Such an approach, however, was rejected by the delegates in view of the 
divergent copyright laws within the countries represented at the conference. 

A mixed system was, therefore, adopted. Every state joming the 
Union agreed to accord to authors who were citizens of another country 
belonging to the Union, and who published their works in that country, 
the same treatment and protection as that accorded to their own citizens, 
subject to the condition that the protection afforded need not exceed that 
given in the country where it was first published. The delegates did 
observe in a supplementary statement, however, that an “‘international 
codification is in the nature of things and will be effected sooner or later.’’ 

Toward that end also they laid the fourdation for future international 
copyright law in establishing certain minimum rights to be enjoyed by the 
authors which would prevail over national legislation. These provisions 
dealth with translations, reproduction of periodical articles, public pres- 
entation of dramatic and musical works, reproduction in works intended for 
instruction, and with formalities in. registration. 

Finally a novel feature of the agreement was the creation of an inter- 

‘national office, the Office of the International Union for the Protection 
of Literary and Artistic Works, to be placed under the administration of 
the Swiss Confederation. The duties of the office included the editing 
of a periodical to treat questions concerning the Union and for tkis purpose 
it was to ‘‘collect all kinds of information relative to the protection of the 
rights of authors over their literary and artistic works.’’ 27 

The Union, of course, was by no means a finished body in 1887. The 
International Literary Association continued to meet and to make sugges- 
-tions for improvement. One of the more significant suggestions that came 
out of a meeting at Dresden in 1895 was the proposal that a diplomatic 
congress be called to revise the Bern convention as a means of bringing 
about unified legislation. They asked thai the Bern office be authorized 
to produce an international vocabulary of the equivalent juridical terms 
used in the legislation texts of each country and that official translations 
of those laws be made available by the Office.” 

A congress of the Union was held at Paris in 1896. One of the most 
important changes coming out of the sessions was the provision that authors 
from non-member nations who secured first or simultaneous publication 
in any member country enjoyed thereby in all countries of the Union the 
same rights as nationals of member states. This provision, of course, was 
applicable to Americans. 


26 Same. 

27 ‘¢ The Internaticnal Copyright Convention,’’ in The Irish Law Times and Solicitor’s 
Journal, Vol. 23 (1888), pp. &-9. 

28 ‘f The 1895 Copyright Congress,’’ in The Nation, Vol. 61 (1895), p. 843. 
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American authors, as a result of the Paris provision, now had an ad- 
vantage. To copyright their works abroad they could arrange for the 
simultaneous publication of those works in England and their rights would 
thereby be protected throughout the Union. The law in the United States, 
on the other hand, as we have se2n, extended protection only to citizens 
or residents of this country, and the latter required an intention to make 
the United States the applicant’s permanent abode. 

The result-was great agitation both here and abroad. Many American 
publishers disregarded all codes of ethics in their search for profits by 
freely reprinting standard English works without paying for the right 
to do so. We can better picture the furor thereby created by noting that 
though there are few periods in the history of English literature which 
are as rich as the Victorian, the chief Victorian authors reaped little or 
no financial reward from the fame their works achieved in this country. 
The essays of Macauley, the poems of Tennyson, and the novels of Dickens 
were multiplied in American reprints without the consent cf their authors 
and with little or no recognition of their right to payment. 

This practice hurt American auchors too for their works had to meet the 
unfair competition of British books which were cheaper because they were 
not paid for. American readers were less inclined to read the novels of 
Cooper or Hawthorne for a dollar when they could buy a novel of ‘Scott 
or Dickens for a quarter. The same American writers also, before the 
changes of 1896, mentioned above, were similarly not protected in England. 
Longfellow asserted a few years before his death that he had twenty-two 
publishers in England and Scotland, but that ‘‘only four of them took the 
slightest notice of my existence, even so far as to send me a copy of the 
book.” Harriet Beecher Stowe too is reported to have received no return 
whatever, even though her Uncle Tom’s Cabin sold more than 14 million 
copies in Great Britain during its first year alone.?* 

American men of letters were, therefore, apart frora any other consider- 
ations, unable to rely on literature for a livelihood. Longfellow and 
Lowell were college professors ; Hawthorne was in the government service; 
Emerson engaged in lecturing. And American readers were weaned on 
` a literature not their own. 

Many people on both sides of the ocean protested this state of affairs. 
Maine wrote in his Popular Government: ‘‘. . . the neglect to exercise this 
power for the advantage of foreign writers has condemned the whole 
American community to a literary servitude unparalleled in the history 
of thought.” 3 A Congressional 2ommittee, reporting on the copyright law 
of 1831 commented: ‘‘It is only in the most barbarous and savage coun- 


29 Brander Matthews, ‘‘ Twenty Years of International Copyright,” ” in The American 
Review of Reviews, Vol. 43 (1911), p. 721. 
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‘tries that the inhabitants rob and plunder indiscriminately all foreign- 
ers who come upon their shores.’’ 3 

The movement in the United States for international copyright protection 
was, therefore, not entirely lifeless, although it can aardly be said to have 
begun before 1835. Even prior to that date, however, there weré sporadic - 
appeals for the copyright protection of foreign acthcrs. Tom Paine ap- 
pears to have advocated international copyright as early as 1782. The 
New York Post protested the piracy of Exglish works by American pub- 
lishers in 1810, while The Knickerbocker. claimed it was the first to cham- 
pion the cause.® 

Be that as it way, the first serious attempt to get the United States to 
join in an international copyright agreement came in 1837 when Great 
Britain suggested the conzlusion of a treaty on the matter. Parliament 
had just enactec legislation placing foreigners on the same footing as 
native authors in the event of reciprocity by the nation to which the 
foreigner belonged and Lord Palmeston, who was negotiating for England, 
was anxious to include the United States in an agreement. 

A committee of Congress, headed by Henry Clay and supported by Mr. 
Justice Story, presented a report urging that suck an international con- 
vention be concluded, but strong opposition to it by book publishers led 
Congress to ignore the report and other attempts al- legislation made by 
Clay in 1842, by Rufus Choate in 1843, and oy Jona Jay in 1848, to name 
only a few. 

To assist the advocates of international copyrizat legislation in this 
country Charles Dickens came to America in 1837 At the expense of 
alienating mary interests who resented his interference, he actively cam- 
paigned along the eastern seaboard and wherever he was feted. In Febru- 
ary, 1842, he assisted Washington Irving in drawing up and. presenting a 
petition to Congress through Henry Clay.. But his ectivities were in vain 
and crities today maintain that his untlattering picture of America in 
Martin Chuzelewit can be credited to his spleen in not obtaining an 
international copyright law. 

With legislative. attempts failing, the period between 1852-60 was 
marked by renewed efforts to secure international copyright by treaty with 
England. At the urging of the Copyrigat League, headed by G. P. 
Putnam, one of the few publishers at the time in hermony with this view, 
Secretary of State Edward Everett, acting tarough John F. Crampton, the 
American Minister in London, negotiated a treaty in 1853. providing for 

reciprocal copyright protection between this country and England. The 
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treaty was laid before the Senate in a message from President Fillmore 
` on February 18, 1853, but opposition, arguing that Congress should not 
enhance the price of books by ‘‘taxing them for the benefit of foreign 
authors,’’ was again too powerful and the Senate tab-ed the proposed treaty 
“without a vote.®* , 

In 1883 the advocates of international copyright reorganized themselves 
into a new’ American Copyright League and enrolled in fts ranks the 
majority of American writers. , Lowell became President and composed the , 
quatraine which the League took as its motto: 


In vair we call old notions fudge, 

And bend our conscience to cur dealing; 
The Ten Commandments will not badge, 
And stealing will continue stealing. 


That same year, it may be recalled, the President of the Swiss Confedera- 
tion invited the governments of the world to be represented at the Bern 
conference on copyright. Replying to the circular, Secretary of State 
Frederick T. Frelinghuysen wrote that while the United States was ‘‘dis- 
posed in principle toward the proposition . . . this Government sees grave 
difficulties in the way of a general sreangemeat to embrace all countries 
in one scheme of copyright protection.”’ 

The reply did not express a definite stented, however, and hence elicited 
‘a program of the 1884 conference, whereupon the United States informed 
the Swiss President that it had not construed his letter as an invitation to 
send delegates and nore. had been appointed. In his annual message to 
Congress on December 1, 1884, President Arthur explained that 


The question of securing to authors, composers and artists copyright 
privileges in this country in return for reciprocal rights abroad is one 
that may justly challenge your attention. It is true that conventions 
will be necessary fcr fully accomplishing this result, but until Congress 
shall by statute fix the extent to which foreign holders of copyright 
shall be here privileged, it has been deemed madvisable to negotiate 
such conventions. For this reason the United Stetes-were not repre- 
sented at the present conference at Bern. 


A copy of the Bern conference findings and suggestions for. an Inter- 
national Copyright Union were nevertheless sent tc the United States with 
a further invitation to attend the 1885 conference. Secretary of State 
Bayard on May 21 replied that it would be very gratifying for the United 
States to take part in the-consultative deliberations and on September 17, 
Boyd Winchester, Amevican Minister to Switzerland, went as a delegate and 
explained the American position to the delegates present. 

A report of the conference was again sent to the Secretary of State by 
the Swiss on November 6, together with an invitation to the conference of 
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1886, already mentioneł, and a request that we name a delegate and 
‘furnish him with the powers necessary to sign the Convention.” Secre- 
tary Bayard, on June 29, announced that Mr. Winchester would again 
attend as a delegate, but that he will not be ‘‘empowered to sign the inter- 
national convention,” because under the United Szates Constitution, copy- 
right was a legislative rather than a treaty making function of government 
and Congress alone could act. Meanwhile, on Dacember 8, 1885, in his 
annual message to Congress President Cleveland wrote: ‘‘The interesting 
and important subject of international ecpyright has been before you for 
several years. Action is certainly desirable to effect the object in view; 
and while there may be question as to the relativ2 advantage of treating 
it by legislation or by specific treaty, the matured views of the Bern Con- 
ference cannot fail to aid your consideration of taa subject.’’ * 

Heartened by the new turn of developments, tae movement for inter- 
national eopyrizht grew. In 1887 a group of publishers formed the 
American Publishers’ Copyright League and joined with the authors in a 
campaign to enlighten public opinion and persuade Congress. They were 
aided by Mr. Winchester’s report which recommended that Congress pass 
legislation to permit the United States to join the Jnion. 

The first attempt came in the form of the Chac2 Copyright Bill which 

passed the Senate on May 8, 1888, but failed in the House. Fimally, on 
March 3, 1891, Congress passed a law to go into 2ffect on July 1 which, . 
under certain specified conditions, extended the privilege of copyright 
to subjects of states waich permitted United Scates citizens to enjoy 
copyright benefits on substantially the same basis as its own citizens, or 
‘when such foreign state or nation is a party to an international agreement 
which provides for recipzocity in the grant of copyright, by the terms of 
which agreement the United States of America may at its pleasure become a 
party to such agreemert.’’5° The President, under the Statute, was 
given the authority to issue proclamations raming those states which could 
be considered. to be embraced by the two stipulated conditions. 
. It soon became clear, however, that the passage of the legislation in 1891 
came far from settling the question of international copyright. Congress, 
consistent with the dominant protectionist way of thinking of the day as 
exemplified by cur tariff laws, included a provision in the statute that for 
a book by a foreign authcr to be protected, it had t> be printed from type 
set within the United States. Publication in this sountry also had to be 
simultaneous with its foreign publication. 

This typesetting provision was compared by The Nation-to a provision 
that no foreigner landing in the United States shoud be entitled to the pro- 
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tection of the police and the courts until he had purchased and was actually 
wearing a suit of clothes made by an American tailor.** 

Regardless of the wisdom of the provision, however, its effect was to emas- 
culate greatly the intent of the law. 

The State Departmert, in spite of the apparent fact that Congress had 
the International Copyright Union in mind, held that the ‘‘manufacturing 
clause” prevented membership by ‘the United Statés in the Union. We 
could not at our ‘‘pleasure become a party’? to the Union because it gave 
protection in all member countries ‘‘ whether such works are oz are not pub- 
lished in one of these countries.” We could not, therefore, enter into re- 
ciprocal agreements with members of the Union on the strength of that 
membership alone. We were thus limited in our international copyright 
relations to the alternate stipulations of the statute.** 

On that basis, between July 1, 1391, and August 11, 1908, Presidential 
proclamations granted reciprocity to: Belgium, France, Great Britain and 
its possessions, Switzerland, Germany, Italy, Denmark, Portugal, Spain, 
Mexico, Chile, Costa Rica, the Netherlands and its possessions, Cuba, Nor- 
way, and Austria. Special treaties were also entered into with Spain, 
China, Japan, Guatemala, Salvador, Costa Rica, Honduras, and Nica- 
ragua,” 

The arrangement, however, was not too happy a one for all the parties 
concerned. Opposition in Germary pointed out that we demanded a 
whole in exchange for a part. Racher than the usual provision that the 
privileges guaranteed by a copyright convention should not 2xceed in one 
country the rights secured by that other country to its own citizens, we 
insisted on equal applieation of the respective laws. German legislators 
said our law gave one of the shortess periods of protection in modern legis- 
lation and had onerous technical requ:rements, while their law was very 
liberal and required only registration as a formality.*° 

There was bitter criticism in England too. One British commentator 
declared that the Anglo-American Treaty of 1893 imposed restrictions on 

. England in the interests of the United States and pointed to our laws 
which made the securing of copyright by English pericdicals ‘‘ practically 
insurmountable.” Commenting on the Chicago Graphic which reprinted 
selected articles from English periodicals weekly. without permission or 
payment, he quoted from Montaign:: ‘‘The law of honor seems to me far 
stronger and more weighty than that of legal obligation. I am throttled 
‘less tight by a lawyer than by myself’’; and then pithily concluded on his 
own: ‘‘This is how all men of honour feel.’’ #* 
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In response to much of the criticism from within end without, Congress 
yielded slightly and in 1895 passed an amendment under which proprietors , 
of foreign language books printed abroad could obtain a preliminary copy- 
right good for a.year during which they could begin printing or trans- 
lating the worE in the United States if they wished to secure American 
copyright. 

On March 4, 1909, further slight modifications were enacted in legisla- 
‘tion which revised our copyright law and -basically remains in effect today. 
In its chief international respects it was similar to the 1891 act except for 
the provision that aliens domiciled in the United States at the time of the 
first publication of their work could obtain copyright here even if their 
native countries did not grant reciprocity ta Ameriears.*? , For the purposes 
of the statute, ‘“domicile’’ was interpreted by ‘the coarts to retain its com- 
mon law meaning of residence in the United States with the intention of 
remaining there for an unlimited period of time. 

Meanwhile the Bern Union was continuing its slow but steady growth 
until, by 1901, only Russia and eee VERY of the important’ Euro- 
pean nations stood outside of it. 

After a meeting held at Paris in 1896 to danad certain modifications 
of the original agreement, at which Henry Alexander, the counsellor of our 
Embassy at Paris, represented the United States buz did not take part in 
the proceedings, a conference was held at Berlin in 1908 at the invitation 
of the German government. The purpose of this conference, according to 
a report of British commissioners, was | 


to secure, if possible, a general agreeraent to such a revision of the 
Berne Convention and the Additional Act of Paris as would enable the 
. contracting States to sign a single new instrument containing stipula- 
tions of a more complete and simple character, with a view not only to 
afford a more effectual protection to the author, aut also to remove the 
more salient difficulties which had been encountered in the working of 
the existing arrangements.** 


Non-members of the Union were also invited by the German Government 
and were amorz the 35 countries represented by 8& delegates. Thorvald © 
Solberg, Register of Copyrights of the Library of Congress and leading 
exponent of international copyright, was designated as the American dele- 
gate by Elihu Root, Secretary of State, with the understanding that he was 
to attend the conference solely for the purpose of cbserving the proceed- 
ings and makirg such notes and Teper a as would be useful to this Govern- 
ment. - ` 
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The resultant Berlin Convention of 1908 made two important advances: 
the elimination ‘of all formalities as prerequisites for protection; and the 
> adoption of the principle making protection of a work in a member country 
independent of whether it was protected at its origin. Appreciating the 
difficulty of having all countries accept such comparatively radical sug- 
gestions, the signatories stipulated that nations in ratifying the Berlin 
convention could specify that they chose to be bound by the original con- 
`- vention rather than by zhe revised one. 

The Berlin Conventicn served rather as a guide or goal than a definite 
legal agreement. It was significant both in this way, however, and be- 
cause a number of countries ratified without reservations: Austria, Bel- 
gium, Brazil, Bulgaria, Czecholovakia, Danzig, Germany, Haiti, Hungary, . 
Liberia, Luxemburg, Morocco, Monazo, Poland, -Portugal, Spain, and 
Switzerland. Other countries (Denmark, France, Great Britain, Greece, 
Italy, Japan, the Netherlands, Norway, Rumania, Sweden, and Tunis) 
accepted with specific reservations. 

America, however, continued to remain aloof. Twenty-eight nations 
nevertheless did the unusual and permitted Americans to obtain ‘‘cour- 
tesy” copyright within their borders by ‘‘simultaneous’’ publication and, 
solely upon the payment of Register’s fees.*°. Such, for example, was the 
import of the British Copyright Act of 1911.4 — 

_ Canada, however, alone of the British Dominions, refused to go along 
with the British law: Peculiarly affected as a neighboring country with a 
similar literature, it ecnsidered it unwise to give the United States privi- - 
leges which were not reciprocated. Seeing too that Americans were re- 
ceiving the benefits of the Bern Union withcut membership, Canada an- 
nouneed that it could adhere to the Union only with the provision that it 
need not give protection to nationals of other countries who obtained 
copyright in member countries of the Union.*” 

To deal with this problem, and by now presumably resigned and perhaps 
perturbed at America’s non-participation, Great Britain, on March 20,. 
1914, obtained the unanimous consent of the Union to a protocol permitting 
members of the Union to refuse protection to citizens of non-members who 
are not domiciled in a country belonging to the Union where the laws of 
their native state do not protect ‘‘in a sufficient manner’’ the works of 
other authors. 

Such was the status of international copyright when World War I broke ` 
out in 1914 and so it substantially remained until 1928, except for repeated 
attempts in Congress to enact legislation authorizing the United States to 


45 L. J. DeBekker, “World Copyright,’’ in The Nation, Vol. 127 (1928), p. 253. 
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enter the Union.#* The United States was out of the Union, but it had 
reciprocal copyright relations, under the 1909 statute, with 41 nations.*® 

The next conference of the International Copyright Union took place in 
Rome in 1928. The most significant accomplishment of the meeting from 
our point of view, except for the reaffirmation of the 1914 protocol, was 
the partial abandonment by the member states of their right to ratify the 
Convention with reservations. The Convention was to take effect upon the 
receipt of 6 ratifications and was to apply in full force on July 1, 1981. 
The only exeeption,—again, no doubt, with an eye to American participa- 
tion,—was the provision that 


Those countries foreign to the union will be permitted to join the 
union by way of adhesion until August 1, 1931, under the convention: . 
signed in Berlin, November 13, 1908, or the present convention. After 
August 1, 1981, they will only be able to adhere to the present con- 
vention.*° 


A total of 40 countries ratified the convention.®* 

_ On December 15, 1933, the drive from within the United States was re- 
newed with a petition addressed to the Secretary of State and signed -by 
the presidents of 12 universities, namely, Califcrnia, Columbia, Chicago, 
Harvard, Iowa, Johns Hopkins; Minnesota, Ncrth Carolina, Princeton, 
Texas, Wisconsix, and Yale, pointing out tke ‘‘discreditable position occu- 

` pied by the United States with reference to international copyright” and 
stating that our law ‘‘constitutes a standing affront to friendly powers and 

can not be defended on moral grounds.’’ 5? 

As a result of this and similar pressure. the stage was prepared in 1935 
for the governmental action which would make the United States a 
signatory to the International Copyright Union. Since this would involve 
not only our rejection of the ‘‘manufacturing clause’’ but also the release 
o? foreign authors from compliance with American copyright formalities 
of notice, deposit of copies, and registration fees, the Authors’ League of 
America protested that American authors were thus to be discriminated 


48 1922-HR 11476; 1924-HR 9137; 1925-HR 5841, 11258; 1926-HR 10434. 

49 Australia, Austria, Belgium, Bolivia, Brazil, Canada, Chile, China, Costa Rica, 
Czechoslovakia, Cuba, Denmark, Dominican Republic, Ecuador, France, Germany, Great 
Britain, Guatemala, Haiti, Honduras, Hungary, Italy, Japan, Luxembourg, Mexico, 
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against inasmuch as they were compelled to comply. with these formali- 
ties.’ 

An agreement was, Dodis made between Senator Duffy, of the For- 
eign Relations Committee, whereby domestic legislation putting American 
copyright law into harmony with -hə international provisions would be 
considered together with the proposed treaty. But as a result of prema- 
ture action the treaty making the United States a signatory to the Union 
was approved by the Senate on Apzil 19, 1985, before the domestic legis- 
lation had even received committee consideration. Keeping to his agree- 
ment, Senator Duffy immediately prevailed upon the Senate to reconsider 
and await domestic legislation. But agreement on domestic legislation 
never came about because of differences among the various lobby groups 
and the United States remained out of the Union. 

At about this time a number of Dutch publishers began to ‘‘pirate’’ 
prominent American works by publishing translations- without permission. 
Two outstanding incidents involved The Yeerling by Marjorie Kinnan 
Rawlings and Gone With The Wind by Margaret Mitchell. At the trial 
in the Netherlands involving the latter book, it is interesting to note, the 
Dutch publishers, in the words of the presiding judge, 


stated that they would have been quite prepared to pay for the right 
of translation if it were not for tke fact that works copyrighted in the 
Netherlands are published in the United States time and again without 
any compensation. The only way to compel the United States to accede 
to the Bern Convention is to disregard, in the countries which have 
acceded to that Convention, the copyrights of the einizens of that 
country. 


These incidents disturbed Amean authors and publishers and brought 
renewed efforts on their part for affiliation with the Union. In January, 
1938, the National Committee of the United States of America on Inter- 
national Intellectual Coéperation appcinted a Committee for the Study of 
Copyright, under Dr. James T. Shctwell, to draft domestic reform legis- 
lation and prepare the way for the treaty. Nearly a score of interested 
groups codperated with the work of the committee. As a result of that 
study legislation was introduced by S2nator Thomas of Utah in 1940 and 
hearings were held before a subcommittee of the Senate Committee on 
Foreign Relations on April 14, 1941.55 

Before much could be done, however, the United States was again em- 
broiled in a worldwide war which demanded all of its energies and copy- 
right legislation was put aside ‘‘for sh2 duration.” 

The recent war brought very little changes in the thteiaational copyright 
situation. At its outbreak the United States had reciprocal copyright 


58 ‘í International Copyright,’’ in The Liorary Journal, Vol. 60.(1935), p. 389. 
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agreements with all the important countries of the world except Bulgaria, 

Egypt, Ethiopia, Latvia, Lichtenstein, Lithuania, Persia, Russia, Turkey, 

. Venezuela anë Yugoslavia. A new Treaty of Friendship, Commerce and 
Navigation, Article IX of which dealt with copyright and provided for 
most favored nation treatment, was signed between the United States and 
the Republie cf China on November’ 2, 1946.5" Our relations with Canada 
continued to be unsatisfactory and the Canadian law provided that unless an 
American copyright owner produced a Canadian edition within two months, 
any Canadian could apply for a license to reprint any book not actually pro- 
duced and published in Canada. All the leading countries of the world 
except the United States, Russia, China, Turkey, and ‘all the Latin-Ameri- 
con countries (omitting Brazil and Haiti, which are members) were mem- 
bers of the Union.” 

One of the most interesting byproducts cf the inte: cantonal crisis of 1939, 

` and yet one'not directly attributable to it, was a court decision involving 
the rights to the American edition of Adolf Hitler’s Mein Kampf. The 
principle was there established that a ‘‘stateless’’ author had as much pro- 
tection under our copyright laws as the ‘‘national’’ of any country with 
which we have a treaty. The decision was of extreme importance to 
refugee authors.*?, 

‘Directly a result of the war was the power of the Office of Alien Property 
Custodian to take over the copyright of those works owned by nationals of 
enemy countries which were of a scientific or techrical nature and of use 
to the war program. „Trade publications, such es Publishers’ Weekly, 
carried the following notice: 


“Any person interested in reproducing any STE or technical 
text or treatise the copyright to which is owned by an enemy, or who 
‘knows of any such work which should be made available in the interests 
of the war program, should get in touch with the Alien Property 
Custodian at Washington, D. 0.58 


This prac etice, incidentally, is to be contrasted with that of the previous 
war. Legislation approved on October 6, 1917, excepted copyright from the . 
laws prohibiting trading with the enemy and expressly permitted an enemy 
or an ally of an enemy to file an application for registration of copyright 
in the Unitec States, provided that the nation of the enemy applicant 

‘granted substantially similar privileges to United States citizens. Ap- 
plicants were also given an extension of 15 months after the war if neces- , 
sary to complete copyright formalities. Commentirg on this provision Mr. 


55a Publishers: ‘Weekly, Movember 16, 1946, p. 2813. 

56 Margaret Nicholson, 4 Manual of Copyright Practice, New York, 1945, p. 100. 

51 Houghten Mifflin Co. vs. Stackpole Sons, Inc., decided by the Circuit Court of . 
Appeals in New York on June 22, 1939. The U. 8. Supreme Court on October 28, 
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‘Herbert A. Howell of tae Register of Copyrights in the Library of Congress 
said: : f 

That such reciprocal treatment will be accorded as a matter of course 

seems highly probable, as from the beginning there has been manifested 


in all the beligerent countries a strong disposition to respect all inter- 
national copyrigh; relations.** 


Another byproduct of World War II was an act passed by Congress and 
approved on September 25, 1941; which provided that when authors or 
their assigns are ‘‘temporarily unable to ecmply with the conditions and 
formalities” of our ecpyright law ‘‘because of the disrupticn or suspension 
of facilities essential for such ecmpliance,’’ the President may grant an 
extension of time where the country of which the claimant is a national 
grants reciprocity to American citizens. Such an agreement was entered — 
into between the United States and England to go into effect March 10, 
1944." President Truman’s pro2lamation of December 31, 1946, declaring 
an official ‘‘end of Eostilities’’ cid not end the agreement with England. 
Cancellation of that agreement awaits special proclamation by the two 
countries.’ l l 

Our tax laws also were affectec and special legislation, effective November 
` 1, 1942, provided taat unless there is a special treaty to the contrary 
royalty payments tc non-resident aliens are to be withheld by publishers 
to the extent of 30%. The previous figure was 2714%. Special agree- 
ments were entered into with France, royalty to whose citizens was made 

exempt from taxation, with Sweden, for whose citizens a 10% withholding - 
tax was agreed upon, and a 15% rate was adopted for-Canadian citizens.® 
So far we have b2en concerned primarily with American copyright rela- 
tions as related to the International Copyright Union. For a complete 
. picture, however,-it is necessary that we take notice of the various copyright 
agreements concluded under Pan-American auspices, i 
Although not, strictly speaking, a Pan-American agreement, the Treaty 
on Literary and Artistic Property signed at Mortevideò on January 11, 
1889, at the SoutŁ American Congress on Private Intərnational Law, is 
generally considerəd the first instrument in the development of the Pan- 
American copyright system.. Unlike later agreements it was open to non- 
American states. Consequently in addition to being razified by Argentina 
(1891), Bolivia (1903), Paraguay (1889), Peru (1839), and Uruguay 
(1892) it was agrzed to by France, Spain, Belgium, Italy, Germany, and 
Austria. . l ; . 
Like the Bern Union it contained the beginnings of common international 
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legislation by establishing certain minimum rights irrespective of national 
law. Unlike the Bern Union, however, it adhered to the principle of 
lea loci rather than lex fori, which means tkat the rights of an author are 
determined by the laws of the country of origin where the work is first pub- 
lished and nct where the infringement takes place. 

The first truly Pan-American copyright convention was signed at the 
Second International Conference of American States held at Mexico City 
in 1902. It provides for a Union to protect nationals of the contracting 
parties, but here followed lex fori in that the nature and extent of pro- 
tection was determined by the laws of the country where protection ‘was 
scught. The zonvention was ratified by Guatemala, Salvador, Costa Rica, 
Honduras, Nicaregua, anc the United States. 

The Third International Conference of American States, held at Rio: de 
Janeiro in 1906, affirmed the provisions of the 1902 convention and provided 
further for the establishment of two copyright bureaus fcr international 
registration at Rio de Janeiro and at Havana. Not a sufficient number of 
countries ratified the agreement, however, and the bureau was never 
established. , 

Finally, on August 11, 1210, a basie Pan-American copyright instrument 
was signed at Buenos Aires at the Fourth International Conference of _ 
American States. - 4 

Here too, as in the Bern Union, the principle of lex fori as to the nature 
and extent of protection was established. A work published in a member 
country was thereby protected in all of the countries agreeing to the con- 
vention. The United States adhered to the convention on July 18, 1914.% 
Other ratifying countries were: Brazil, Colombia, Costa Rica, Dominican 
Republic, Ecuador, Guatemala, Haiti, Honduras, Nicaragua, Panama, 
Paraguay, Peru, and Uruguay.** 

The Buenos Aires convention of 1910 remains the basic Pan-American 
copyright instrument, even though an attempt was made in Havana in 
1928 at the Sixth International Conference of American States to revise the 
agreement. Only Colombia, Costa Rica, Guatemala, Nicaragua, and 
Panama ratified the latter. l . 

Since not all Latin American countries are parties to any one agreement, 
therefore, much international protection is ineffective and confusing. 
United States authors, by treaties and reciprocal agreements nominally 
can secure protection in all Latin American countries except Bolivia and 
Venezuela, but the extent and terms of the protection differ widely. The 
‘Mexico City agreement of 1902 governs our relations with El Salvador; 
and we have seen abcve the list of countries ratifying the 1910 agreement. 


63 38 Stat., pt. 2, 1785. 
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Reciprocity with Argentina, Chile, Cuba, and Mexico is governed by 
various Presidential proclamations as provided for'in our laws, described 
above. Finally, Brazil and Haiti are also members of the Bern Union 
and our citizens can secure their protection by publishing in a member 
state. 

The extent of the ineffectiveness of the above agreements, in the absence 
of uniform regulations, may be gleaned from an account in the July 31, 
1942, issue of Mexico’s Tiempo. Ernest Hemingway agreed with a Mexican 
publisher for an edition of his werks, Death in the Afternoon and For 
Whom the Bell Tolls. While the Mexican book was in preparation, a 
pirated Argentine edition appearec. Said the Mexican periodical: 


Mexico, the Latin American country which has shown most respect 
for legal practices in publishing, has been deprived of the privilege 
of publishing two books, rights to which had been acquired by an 
editor of this country. And Ernest Hemingway will wage a futile 
battle against a pirate publishing house.®* 

An example of another type of chaos was well described by a Latin 
American author who printed an English translation cf his work and be- 
cause of our laws could not obtain protection in the United States. He 
said: 

Considering all the wonderful declarations we hear about Pan- 
Americanism it seems peculiar that my efforts in trying to make my 


country better known in the United States should be circumvented 
by: the United States copyright law.** 


To ‘meet this situation the Governing Board of the Pan-American 
Union, on December 5, 1945, approved the calling of a conference of 
special delegates from all Americar. Republics to exchange views on copy- 
right and draw up a treaty on this subject. Such a conference met in 
Washington, D. C., in June, 1945, and, after exploring differences of 
opinion which prevailed on questions of copyright registraticn and the 
inalienability of an author’s rights, member representatives of the Ameri- 
can Republics signed a convention for uniform copyright protection on 
June 22. : 

The agreement, which is intended to replace the 1910 sonvention of 
Buenos Aires and its 1928 Havana revision and all earlier intev-American 
conventions on copyright, must be ratified by the signatory states. Rights 
granted under the earlier conventions would not be affected by the 
agreement. 

The convention provides that an author obtaining protection in one 
country shall automatically be granted protection in the other republics 
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without submitting to any formalities, such as registering or depositing 
his. work. Duration of copyright protection is governed by the law of the 

. country in which obtained, but may not exceed the duration fixed in the 
country where protection is claimed. 

It further recognizes the exclusive right of an author of a literary, sci- 
entific, or artistic work to use and transfer his work in any manner and to 
transmit it by will or by operation of interstate laws. In selling, assign- 
ing, or otherwise disposing of his work the copyright author nevertheless 
retains the right to claim paternity of his work and oppose any modifica- 
tion or use of it prejudicial to his reputation as an author, unless he. con- 
‘sents to waive this right in accordance with the law of the country in 
which the contract is made. ` 

Provision is made for allowing the press'to reproduce articles on current 
‘events from other newspapers and from magazines, unless reproduction is 
prohibited by a special or general reservation. In any case, however, the 
source of a reproduced article must be clearly cited. No protection is 
.given to the factual content of news published in newspapers. 

The scope of the convention is indicated by Article 3 which says: 


The literary, scientific and artistic works protected by the present 
convention eomprise books, writings and pamphlets of all kinds, what- 
- ever the number of their pages; written or recorded versions of 
lectures, addresses, lessons, sermons, and other works of a similar 
nature; dramatic or dramatico-musical works; coreographic works and 
pantomines the stage directions of which are ‘fixed i in writing or other 
form; musical compositions with or without words; drawings illustra- 
` tions, paintings, sculptures, engravings, lithographs; photographic and 
cinematographic works; astronomical and geographical globes; maps,‘ 
plans, sketches or plastic works relating to geography, topography, 
architecture, or any science; and, in short, any literary, scientific, or 
artistic worx that can be published or reproduced. 


Translations, adaptations or other versions of literary, scientific, or 
artistic works, including photographie anc cinematic adaptations, are also 
protected as original works.* 

Public discussion of the convention to precede Senate action on ratifica- 
tion has begun. The American Bar Association has already held a special 
hearing on. the subject, at which support for the treaty was voiced by Dr. 
Luther H. Evans, librarian of Congress, who headed this country’s delega- 
tion to the conference, Opposition to ratification has been expressed by 
representatives of the National Association of Broadcasters, the American - 
Book Publishers Association and several large recording companies.’ 
Final action has not yet been taken. 


Realizing that there are and should be no frontiers to the sphere of the 
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intellect, efforts have been made within the past decade to unite the two 
international systems of copyright in existence today, the Inter-American 
treaties and the original Bern Union. The 1928 Rome conference which 
revised the Bern and Berlin agreements accepted resolutions introduced by _ 
Brazil and France suggesting a study designed to draw the two systems 
together. On September 24, 1928, the Ninth Assembly of the League of 
Nations resolved that the Council of the League:. 


_ have its component organs make all the necessary investigations and 
consultations-regerding the desirability of a general agreement having 
for its object the unification, on an international basis, and in full 
conformity with the wish expressed at the Rome Conference . . . of 
all laws and measures for the protection of intellectual property. 


As a result of these efforts, a committee of experts was appointed jointly 
by the International Institute for the Unification of Privats Law, at Rome, 
and the Internationa_ Institute for Intellectual Coéperation, at Paris; and 
they drew up a proposed draft convention for preliminary discussion. On 
the strength of this work the Belgian Government, in 1956, after first 
calling for a meeting of Bern signatories, agreed to call a conference to be 
held at Brussels in 1938 or 1939, to which all the states of the world would 
be ‘invited, to explore the possibilty of a Universal Copyright Convention. 

On this side of th ocean, meanwhile, the Seventh International Confer- 
ence of American States, meeting at Montevideo in 1933, created a eom- 
mission of five to consider the necessary legislation to unify the two 
systems. At, the same time tke Governing Board of the Pan-American 
Union invited the Executive Committee of the American Institute of 
International Law z0 study the matter and the two committees codperated 
in this effort. As a result of this preliminary study, the Eighth Inter- . 
national Conference of American States, held at Lima, in 1938, recom- 
mended.to members of the Pan-American Union that they send delegates 
to the proposed Brussels conference. l 

In view of the dutbreak of the war, however, the Brussels conference 
` never took place. a. 

‘We have seen the development of copyright law from its infancy, when 
it became established as a principle in the law of nations, down to the 
present time when the states begin to accept the inevitability of inter- 
nationalization. ` ye SE 

Isolation is impossible. Whether the governments of the world come 
to see and act upon that truth in time to avoid further conflict, only time 
will tell. So lonz as the United States, Russia, and China, however, re- 
main out of the International Copyright Union and so long as the bulk of 
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the ee Stites choose to remain by tkemselves, it would appear that 
the lesson has not been adequately learned. 

Secretary of State Cordell Hull, commenting on proposed action where: 
by the United States would join the Union said that it - 


fits definitely into the program of endeavormg fo build up, step by 
step, better international relations in general. J am convinced that 
thus to take advantage of opportunities for the ketterment of details 
is a particularly appropriate way for democratic peoples to make 
their influence effective, and that, in a world zorn by destructive 
efforts, we should let pass no occasion which offers a chance to achieve 
constructive results.” 


Although no action was taken on the proposal, the United States has 
become a part of the United Nations, the attempt of our day to meet the 
needs of internationalism. "Whatever defects exist in zhe United Nations 
organization, and there are many, one of its most effective elements cer- 

_ tainly meriting our endorsement is the encouragemeni it gives, through 
the Economic and Social Council, for functional coéperation among 
nations and peoples. Out of this came the meeting in London establishing 
the United Nations Educational, Scientific and Culture Organization, with- 
in whose sphere will fall the problem of international copyright. The 
UNESCO Constitution, signed by 44 nations ir. Novemker, 1945, includes 
among its purposes and functions, in Article 1, to “ 
ternational agreements as may be necessary to promote the free flow of 
ideas by word and image” and also to ‘‘maintain, increase, and diffuse 
knowledge ... by initiating methods of international coöperation calcu- 
lated to give the people of all countries access to the printed and published 
materials produced by any cf them.’’™ 

In preparing for the first UNESCO conference held in December, 1946, 
at Paris, the United States National Commission for UN4ASCO, acting in 
accordance with a Congressional resolution 7? met in Waskirgton, D. C. in 
September, 1946, and made the following recommendation: ‘‘The Ameri- 
can Delegation should advance and support proposals for action to free 
the channels of international communication of obstacles created by dis- 
criminatory or unduly restrictive copyright legislation.’ ”8 

Similar thinking prevailed in UNESCO’s Preparatory Commision, which 
placed the necessity to correct the present system of international coypright 
protection’ near the top of its work project list and recommended the - 
calling of an international corference on copyright.“ In view of more 
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pressing problems in the minds of the delegates, such as world eduéation, we 


radio, population and nutrition studies, however, such action was post- `- 


poned at the December conference and an announcement was made that 
UNESCO would codperate with -he United Nations in a ad which 
would deal with copyright restriecions.’® 

Again we look with hope. It may well be borne out in the field of 
international copyright too that the equity of one age becomes the lay of 
the next. a Zy 


15 The Department of State Bulletin, 7ol. XVI (January 5,'1947), pp. 20-22. 


EDITORIAL COMMENT 


INTERNATIONAL CRIMINAL JURISDICTION 


The constitution and functioning of tribunals for the trial ia punish- 
ment of war criminals and of crimes directed against the international 
community. as a whole have become subjeczs of primary interest in the 
development of wcrld -organization under the rsign of law. The Inter- 
national Militery Tribunal before which th2 Nuremberg trials were con- 


_ ducted and the cherter of powers and principles under which it operated 


constitute a landmark in the development oZ international criminal juris- 
diction. The jurist, the statesman, and the historian will find a mine of 
source-materia! cortained within its records It is of the utmost impor- 
tance to crystallize the experience of these trials while the conscience of 
mankind in all countries has not yet forgotten tke hideous misdeeds there 


recorded. It now becomes the task of the United Nations. through its vari- 


ous organs to exterd the institutions of -posisive international law as a de- 
terrent against the repetition of such crimes in the future, 

In his report to tae President on June 7, 1345, Justice Robert H. Jackson, 
as chief counsel for the United States in the Drosezution of Axis war crimi- 


nals, said: * A p 


Inertia reste more heavily upon the society of nations than: upon 
-any other society. Now we stand at ona of hose rare moments ‘when 
the thought and institutions and habits >f th2 world have been shaken 
by the impact of world war on the lives of countless millions. Such 
occasions rarely come and quickly pass Wa are put under a heavy 
‘responsibility to see that our behavior dur:ng this unsettled period 
will direct the world’s thought toward a firmer enforcement of the laws 
of international conduct, so as to make var less attractive to those who 
have governments and the destinies of peoples in their power. 


On February 5, 1947, President Truman subm_tted to Congress his frst 


` © annual report on the activities of the United N ations and the participation 


of the United States, in accordance with the provisions of the United Na- | 
tions Participation Act of 1945.2 The Pres:dent reported that the repre- 
sentatives of our government had endeavored constantly ‘‘to support the 
United Nations with all the resources we possess . .'. not as a temporary 
expedient but as a permanent partnership- ?? He recounted the various 
steps taken to perzect the organs and specialized agencies of the United 


- Nations and the pclitical and economic activities of these bodies. It is 


1 This JOURNAL, Vol. 39, No. 3 (July, 1945), Supplemert, p. 188. 
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` notable that the President characterized as ‘‘one of: the important long .- 


range achievements’’ of the General Assembly’s first session the adop- 
tion of resolutions introduced by the United States on the codification and 
development of international law. The President continued as follows: 


The General Assembly unanimously directed its committee on codifi- 
eation to.give first attention to the charter and the decision of the 
Nuremberg Tribunal, under which aggressive war is a crime against 
humanity. for which ‘individuals as well as states must be punished. 
The Assembly also agreed: that genocide—the deliberate policy of ex- 
termination of a race or class or any other human group—was a crime 
under international law. These developments toward the application 
of international law to individuals as well as to states are of profound 
significance to the state. We can not have lasting peace unless a 


genuine rule of world law is established and enforced, 


The use of the controversial phrase ‘‘world law’’ is not to be taken too 
literally. It must be restricted to the context. The great advance in in- 
ternational jurisprudence of the post-war period is thé recognition of the 
principle that certain behavior of individuals violates the common conf 
science of mankind. The advance represented in the Internaticnal Agree- 
ment of August 8, 1945, signed between the United States, Great Britain, 
France, and the Soviet Union, to which nineteen other nations have since 


adhered, is a decisive step in advance of the Hague Regulations and the © 


Geneva Protocol of October 2,-1924. The charter contained in the agree- ` 
ment of 1945 not only specifically describes and defines the crimes within 
the jurisdiction of the Tribunal but also declares that it has the power to 
try and punish persons who were guilty of such crimes ‘‘whether as indi- 
viduals or as members of organizations’? (Art. 6). A further advance is 
represented by the extension of the definition -of the punishable offenses to 
crimes against peace and crimes against humanity which are not war crimes 
in the strict sense. Thus there is a recognition that the punishment of 
such crimes is the responsibility of the international community as such, 
‘against which, in the -last analysis, such crimes are directed. It is in this 
‘sense that we must understand the President’s reference to ‘ “a genuine rule 
_ of world law.” 

© Penologists of recognized ere an have pointed out that the Nurem- 
berg trial, conducted before a military tribunal created ad hoc, should 
have been made possible by agreements before war ensued, thus estab- 
lishing the necessary: basis for the punishment of war crimes-and crimes 
against humanity. This is the contention of Dr. Raphael Lemkin* who 
originated the word ‘‘genocide’’ and also of the eminent Roumanian jurist- 
Professor Vespasien Pella.* Both authors believe that the failure to estab- 
lish the necessary basis for jurisdiction between the two world wars was a 


` 3 Raphael Lemkin, Avis Rule in Occupied Europe, Washington, 1944. 
4 Vespasien V. Pella, La Guerre-Crime et les Criminels de Guerre, Paris, 1946. 
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-- lamentable error of foresight by the statesmen of the world. Judge Megalos 
Caloyanni, the eminent Greek jurist who s=rved in several cases of the 
Permanent Court of International Justice es judge ad hoc, drew to the 
attention of the Academy of International Law at Tne Hague in 1931 the 
danger of losing an opportunity for international soziety to protect itself 
while yet there was time. Judge Caloyanni vleaded for the establishment 

1 ' of permanent penal jurisdiction for international crines because repressive 
‘Jaw and sanctions have always been the preventive and protective methods 

, for every collective society, great.ar small.® ` 

_ The initial problem is whether the ereaticr of an international jurisdic- 
tion competent to punish international crimes should precede the precise 
definition of such crimes or whether such jurisdicticn must await a more 
or less comprehensive codification. One is reminded of the old question 

= whether the egg or the chicken came first. Caloyamni predicted in 1931, 

* “with a remarkable degree of accuracy, that those who would insist wpon 
the rule nulla poena sine lege, would find tke problem insoluble, but that — 
those whose institutions of state recognized the bincing character of cus- 
tomary law would not hesitate to press first for the establishment of a com- 
petent jurisdiction. In this he anticipated she action of the Allied Gov- 
ernments in 1945. - ; 

The plans for an ERE E jurisdiction for the punishment of inter- 

Z national crimes foundered after World War I because of the too ambitious 
nature of the various projects. The Committee of Jurists which drafted 
the statute for the Permanent Court of International Justice in 1920 rec-- 
commended also the establishment of an International Criminal Court. 
The Assembly of the League pronounced the plan premature. Later a 
draft was prepared for the International Law Asscciation by Dr. Bellot 
and adopted at its Vienna Conference in 1226. Ths Inter-Parliamentary 
Union tentatively adopted a draft at its Washington Conference in 1925 
prepared by Professor Pella. The Interrstional Association for Penal 

. Law at its meeting in Brussels in 1926 alsc adopted a resolution for the 
setting up of an international jurisdiction =or the punishment of certain 
violations of the law of nations. These drafts were leter deposited officially 
with the Secretary-General of the League of Nations. While differing in 
detail, they proposed to convey criminal jurisdictior upon the Permanent 
Court of International Justice through the er2ation o= a Criminal Chamber. 

We mention these projects as a reminds> that the problem described 
by President Truman is not entirely a new one to international jurists. 
The fact is that a favorable political backgrcund is necessary for any gen- 
eral grant of criminal jurisdiction and this was lacking during the period 
between the two world wars, notwithstanding the absurdly inadequate 
measures to punish war criminals after World War 2. It 7s doubtful even 


5 38 Recewil des Cours, Académie de Droit International, 1931, Vol. IV, p. 752. 
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after the experiences of World War II whether we may expect the setting 
up of a permanent court. However two events must be signalized which 
may direct the evolutionary process in this direction. The first is the fact 
that the procedure of the Nuremberg Tribunal gave satisfaction to the 
allied participants as measured by the various standards of their systems 
of jurisprudence. The other influence is the realization on the part of the 
United Nations of the necessity for the control by law of all methods of 
mass destruction. The recognition of this has been manifested dy all as an 
essential of self preservation. If the violation of agreements not to use 
nuclear energy except for peaceful pursuits can be controlled by law Pa 
through sanctions operating against individuals as well as against states, 
a road will have been opened for the establishment of international penal — 
jurisdiction generally. 

The International Court of Justice is not the proper forum m imple- 
ment this control as its statute was not designed for penal jurisdiction. 
Sir Alexander Cadogan, in reply to a. proposal to refer the British charge 
against Albania of having laid mines in Corfu Channel, is reported to have’ 
declared that the World Court was not a ‘‘police court.’’® The truth is 
that no such international penal jurisdiction is lodged anywhere. It must 
be created. ` The imperative need for protection against the new forces of 
mess destruction, atomic and others, may eventually lead the way. 

l Artuur K. KUEN 


THE UNITED NATIONS AND INTERNATIONAL LEGISLATION 


The phrase in the United Nations Charter which refers to ‘‘the progres- 
sive development of international law” suggests both an end and a pro- 
cedure. The end includes the conscious development and extension of in- 
‘ternational law to meet new conditions and to serve new community needs. s 


Theoretically, the most efficient procedure for achieving these ends might 
be the enactment of new rules of international law by an international leg- 
islative body, acting by majority vote. The United Nations General As- 


sembly is empowered to act by majority vote, either by simple majority or 
by a special two- thirds majority on im ortant uestions; but the power ‘to to 
o the Daliod Nations wes dented to the e by E 


of the of the Charter. The powers of the General Assembly in this field are ap- 
pa parently limited to the initiation of studies and the making of recommenda- 


tions, but the procedure followed with reference to the Convention on the 
Privileges and Immunities of the United Nations indicates that the Gen- 
eral Assembly is capable of playing an influential role in the development} 
of international law. 

The Preparatory Commission of the United Naticns transmitted to the 


` 3 The New York Times, February 22, 1947, p. 4. 
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General Assembly in January, 1945, a Draft Convention on Privileges and 
Immunities with the recommendation that the General Assembly should 
make recommendations with reference to the application of Article 105 of 
` the Charter or propose a convention for this purpose! A subcommittee of 
the Legal (Sixth) Committee of the Genera. Assembly recommended on 
January 26, 1946, that the General Assemb?y should adopt and propose 
to the Members of the United Nations a general convention. 


The. general convention on immunities and privileges of the United 
Nations (reported the sub-committee) is in a sense a convention be- 
tween the United Nations as an Organization on the one part and each ` 
of its Members individually on the other part. The adoption of a con- 
vention by the Assembly would therefore at ons and the same time fix 
the text of the convention and also import the acceptance by the United 
Nations as a body on their side of that text. On the other hand, each 
‘of the Members individually would only accept and become bound by 
the convention when it had deposited its formal instrument of accession 
or ratification, a step which the Member weuld only take after it had ful- 
filled such requirements as its constitution prescrized.? 


After furtker elaboration and drafting by the Legal Sub-Committee, the 
General Assembly at its 31st plenary meeng on February 13, 1946, 
adopted a resolution reading as follows: ‘‘Ths Generel Assembly approves 
the annexed. convention on the privileges and immunities of the United Na- 
tions and proposes it for accession by each Member of the United Nations.?’ 
The statements that the General Assembly ‘‘approved”’ the Convention and 
‘‘ proposes it for accéssion’’ are repeated in ths preamble of the’ Convention 
itself; and Sections 31, 32, 34, and 35 read as follows: 


Section 81. This -conveftion is submiited to every Member of. the 
- United Nations for accession. 

Section 32. Accession shall be effected by deposit of an instrument 
with the Secretary-General of the United Nations and the convention 
shall come into force as regards each Mensber on the date of deposit of 
each ° instrument of accession. 

‘Section 34. It is understood that, whea an instrument of accession 
is deposited on behalf of any Member, the Member will be in a position 
under its own law to give effect to the texms of this convention. - ~ 

Section 35. This convention shall cortinue in force as between the 
United Nations and every Member which has deposited an instrument 
of accession for 80 long as that Member remains a Member of the 
United Nations. ... .* ` 


1 S20 Report cf the neiti Commission’ of the United Nations, PC/20, December, 
1945, pp. 60, 72 if. 

2 United Nations document A/C. 6/17, 26 January 2945, par. 5. 

8 The French version reads: à la date du dépét par c3 Membre de son instrument Pad- 
hésion. 

4 S20 United Nations document A/64, 1 July 1946, Resolutions Adopted by the Gen- 
eral Assembly During the First Part of Its First Session ..., pp. 25, 27. 
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The adoption and approval of this convention by the General Assembly 
constitutes a special case, since Article 105 of the Charter stipulates that 
the ‘‘General Assembly . . . may propose conventions to the Members of 
the United Nations for this purpose’ and the particular convention runs 
between the United Nations on the one part and each of its Members which 
accede on the other part. However, Article 62 of the Charter provides that 
the Economic and Social Council ‘‘mey prepare draft conventions for sub- 
mission to the General Assembly, with respect to matters falling within its 
competence” and that ‘‘it may call . . . international conferences” on such 
matters, presumably with a view to drafting other treaties or agreements 
between states. Even aside from tke specific authorizations of Articles 
105 and 62, there seems to be nothing in the Charter to prohibit the United 
Nations, its organs and committees, from initiating, drafting, approving, 
“adopting,” and proposing for accession international instruments deal- 
ing with a wide variety of subjects. l 

Admittedly, these procedures fall short ofthe enactment of binding rules 
of international law by an international legislature. Nevertheless, they 
provide a procedure of deliberate law-making such as is described by Judge 
Manley O. Hudson when he writes: ‘‘The term international legislation 
would seem to describe quite usefully both the process and the product of / 
the conscious effort to make additions to, or changes in, the law of nations. 
... An instrument which changes cr adds to the law applicable to the 
relations of the states which are parties to it, may take any cf numerous 
forms.” 5 

International legislation which requires widespread acceptance in order . 
` effectually to achieve its purposes can best be formulated in a multipartite 
instrument by periodic or permanent conferences, or by the organs of the 
the United Nations. Although juridically it might be immaterial whether 
a plan for the international control of traffic in narcotics, for example, were 
formulated in a network of identical bilateral treaties rather than in a 
single multipartite convention, efficiency clearly points towards the latter 
procedure. The United Nations Charter appears to provide adequate pro- 
cedures for the progressive developmexit of international legislation. 

Herpert W. Brieas 


THE TASK OF THE INTERNATIONAL LAWYER 


It is here suggested that the world is not moving toward an international 
legal order, and that the international lawyer, and all lawyers, have a re- 
` sponsibility for educating the people as to the need of such ar order, and 

for concentrated effort toward solution of the problems connected with its 
establishment. 


- 6M, O. Hudson, International. Legislation, Vol. I, pp. xiii, xv. 
ra 
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_ In a speech made at the time of his TEUR Sesretary Byrnes said, 
out of a relevant experience: 


The struggle for peace is the struggle for law and justice. It is a 
never-ending struggle. Law and justice can be developed and applied 
oily through living institutions capable cf life and-growth: And the 
institutions must be backed by sufficient force to protect nations which 
abide by the law against nations which vialate the law. . . 

And we must realize that unless the Great Powers are not only pre- 
pared to observe the law but are preparec. to act in defense of the law, 
the United Nations Organization can not prevent war... . 

istory informs us that individuals abandoneé private wars and gave 

- L/ up their arms only as they were protected by the zommon law of their 

tribe and their nation. So I believe that in the long run international 

peace depends upon our ability to develop a common law of nations 

`. which all nations can accept and which no nation can violate with 
impunity) . 


It is significant that Mr. Byrnes, who had to deal with the political prob- 
lems which harass the world, should have made it his valedictory theme 
that a common law of nations must be developed and given adequate sup- 
port. It is to law and government that all human beings look for personal 
security and justice, and there is little doubt that the American people are 
` in theoretical or vocal agreement with him. 

Yet the trend today is away from an international legal order. ` In spite 
of urgent vocal demands that there be establ:shed a system of law strong 
enough to protect peoples at least against the use cf force—which is a, 
primary function of law—the trend of positive action is in the other di- 
rection. Statesmen follow the old patterns cf conduet, and popular sup- . 
port takes the form of mere words rather than of deeds. 

Various evidences indicate this trend. The makers of the United Na- 
tions—chief among whom was the United States—created a political rather - 
than a legal system. It was only because of the insistence of China that 


the word ‘‘law” is-to_be found i in fhe Charter at ‘all; a a clause: was later 
added sta stating in words as weak as could. be written ths funetion of the 
General Assembly in developing international law. The Charter does not 
change the ancient practice by which a state can be bound by a new rule of 
law only with its own formal consent. In the provisions for the settlement 
of disputes no obligation was put upon any organ of the United Nations or 
upon any Member to submit legal disputes to legal settlement and the 
Security Council is not required to consult law in its aandling of disputes. ° 
The International Court-of Justice was not given by its Charter or Statute 
compulsory jurisdiction over any type of dispute and it was apparently 
intended that any Member could withdraw.a Cispute from consideration by 
the United Nations merely by asserting that it was a “‘domestic question.’’ 
The enforcement measures provided were not put behind law and can only 
_ be used against aggression, in which case they can b2 blocked by a veto. 
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None of the ipida apenas T ihe power to make, administer, or , 
‘enforce law. The World Health Organization was the only one to which 


was given any power to issue regulations, and even this small grant was | 


made subject to veto by any Member. 


The practice of the United Nations has also disregarded law, even the vs > 
constitutional law of the organizaticn itself, and has- rather sought solu- 


tions through political adjustment. The Security Council in its first case 
-overrode the Charter in its desire to condemn the Soviet Union, and when 
the Secretary-General protested this procedure, it overrode his: protest as 
well. In none of the cases before the Security Council has international 
law been called upon. for solution of the dispute’ and no case has yet been 
referred to the Court. The General Assembly disregarded the Charter 
provision concerning domestic questions in the case of Spain and South 


Africa and sought solutions based upon its current emotions. In both. 
- + cases the rule overridden was a restrictive one which perhaps should never 


heve been put into the Charter but it was part of the constitutional law 
of the United Nations. 

Finally, disregard for legal order is shown by the nationalistic conduct 
of various states of which the United States is here taken for illustration. 
/ It was the United States which put into the Charter the veto and the do- 
mestic questions clause, and our purpose in both cases was to.enable us to 
- essape submission to law. When we accepted the obligatory jurisdiction 
of the Court we did so only with reservations, one of which excepted do- 
mestie questions ‘‘as determined by the United States.’ The trusteeship 
system of the Charter was weakened by our demand for ‘‘strategic areas” 
and subsequently by our -insistence upon control for national purposes 
over certain Pacific islands. We are now seeking bases all over the world 
and building up a military system in the Western Hemisphere. In the 
discussion of the grave question of support for Greece the suggestion came 
late that this might be an international responsibility, and the trend of our 
discussions has been toward national rather than international action 
to halt Russia. If it be said that the United Nations is not strong enough 
for the task no one seems to think seriously of making it strong enough. 
Our actions seem to indicate that we intend to rely upon our national: 
strength rather than upon the United Nations and to go our own way rather 
than that of the United Nations. The former path is that of~power poli- 
tics which leads to war but there is no evidence to show that the American 
people are willing to organize themse?ves so as to be prepared for such a 
war. Thus we reach the completely frustrating conclusion that the Ameri- 
ean people will support neither national action nor a wen of qaterbaricna 
law and order. 

International law is. at a critical stage today and its crisis is that of 
evary human being. Like any other system of law; it must depend upon 
the support of those whom it serves and to the average individual inter- 
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national law is still a faraway and mysterious institution which he does 
not relate to his personal situation. He is drawn toward international 
law because reason end experience assure him that law is the answer; he’ 
hesitates to support it partly because he is skeptical of international law 
and partly because he is unwilling to make the concessions of personal or 
national freedom of action necessary to establish the reign of law among 
nations. The eternal struggle of law is here represented, but now in a 
phase surpassing any former instance, for no conflies among individuals 
can equal the terrible cost of conflict among rations. Never in the history 
of law has there been such a need and such ar opportunity. _ 
The problem must be resolved, in the lorg run, by the votes of individ- 
ual citizens, and a large and difficult task of educetinz the people to sup- 
port international lew lies ahead. It would be exve2ted that those who 
practice law as a profession would be leaders in the effort to extend law 
among nations but it is unfortunately true that the average domestic 
lawyer is among those who must be educated. No ore has been more ready 
than he to ask whether ‘‘there is any such thing ås international law’’ and 
to argue that it is not true law. Since lawyers are supposed to know about ` 
- law their skepticism has influenced the masses of the people. The science 
of international law has developed largely outside of the. ranks of the. 
qualified practitioners of domestic law and it is a stranze commentary upon 
the existing situation that rules for the practice of lew forbid experts in 
international law, nct qualified by the requirements far a domestic lawyer, 
to offer professional services, with the result that the practice of interna- 
tional law is limited to domestic lawyers wha, with a few exceptions, have 
had no training in international law and zre incapable of offering i ald 
advice in that field. 

There would seem to be two chief approaches to the education of the 
lawyer as to the need of international law. The law schools have long 
neglected this field and they should be encouraged to offer courses and to 

-require some knowledge of international law from their students. An in- 
creasing number of. law schools are now doing this and others should be 
urged to fall in line. This approach, however, does not reach the lawyer 
who is already practicing, and to await the results of such training would 
be to delay the educational process too Jong. It is therefore desirable 
that law associations of various kinds should call attention to the need for 

development of international law, and the efforts of the American Bar 
Association in this direction are to be heartily praised and encouraged. 

The responsibility for this leadership falls primarily upon the interna- 
tional lawyers and they should devote muck time, individually and col- 
lectively, to the task of popular education. It is they who must furnish 
the explanations, the reasons, the arguments; and it.is they who must show 
how a rule of international law could operate to solve a particular current 
problem. With no purpose of demeaning studies ‘of state succession, rec- 
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ognition, or such topics, it is suggested that it is today more important 
for the international lawyer to go on the radio, to write popular articles, 
and in other ways to show to the people the vital importance in their lives 
of the development of international law, and to show that this law can not — 
grow without their active support. It is important also that they study 
eurrent problems and offer ‘solutions in terms of international law for 
such international questions as aviation, trade, competition between pri- 
vate enterprise and totalitarian systems, and,so on, and the organization 
and constitutional and administrative law needed for each. The effort’ of 
the international lawyer must be more positive, more utilitarian, more 
educational, than it has been in the past. 

CLYDE EAGLETON 


THE ITALO-AUSTRIAN AGREEMENT ON THE AUSTRIAN SOUTH TYROL 


Although Austria is not a Party to the Treaty of Peace with Italy of 
1947, Part I of that document contains in Section ITI special clauses con- 
cerning Austria’ and Annex IV? eontains the text of the provisions 
agreed upon by the Austrian and Italian Governments concerning the Aus- 
trian South Tyrol. This Agreement must be viewed in the light of Aus- 
. tria’s long fight for the Southern Tyrol, which goes back to the Paris Peace 
Conference of 1919 and even to 1914/15. 

Two different problems are involved. The first problem is the terri- 
torial one? Italian irredentism had, leng before the First World War, 
` coveted those parts of the old Austria which were inhabited by an Italian- 
speaking population. That meant, in the case of Southern Tyrol, the 
province of Trento. In 1914/15 Italy, which had remained neutral at the 
outbreak of the war, carried on negotiations with Austria and, on the other 
hand, with Great Britain and France. Austria was unwilling to cede the 
Southern Tyrol but Great Britain and France proraised to Italy in the 
secret London Treaty of April, 1915, among many other things, the cession of 
the Southern Tyrol up to the strategic zrontier of the Brenner Pass as a 
prize for her entry into the war on the side of the Entente Powers. 
President’ Woodrow Wilson’s Fourteen Points, the agreed basis of the 
peace settlement, provided in Point 9: ‘‘A readjustment of the fontiers 
of Italy should be effected along clearly recognizable lines of nationali 
Such clearly recognizable lines of nationality had existed for a thousand 
years. They passed through the Salurner Klause; south of it was the 
Italian-inhabited province of Trento, north of it the Austrian, German- 
speaking, Southern Tyrol including Meran and Bozen. Maly should have 


1 Article 10. 
2 September 5, 1946. 


3 Bee Josef L. Kunz, Die Revision der Pariser Friedensverträge, Vienna, 1932, pp. 
16-18, 209-210. 
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obtained the province of Trento. True, vis-à-vis Great Britain and France- 
she could invoke the secret London Treaty, but the United States was not 
bound by this treaty, and Wilson’s Point 9, in corfcrmity with the basic 
principle of national self-determination, was 2learly in favor of Austria's 
retaining the German-speaking part of the Southern Tyrol. The Italian 
delegation at the Paris Peace Conference prepared for a difficult battle 
with Wilson to obtain the frontier of the Brenner Pass, and was agreeably 
surprised to get it without difficulty, merely tecause President Wilson did 
not know the facts: ‘‘ Already, the President nad, unfortunately, promised 
the Brenner Pass boundary to Orlando, whita gave to Italy some 150,000 
Tyrolese Germans—an action which he subsequently regarded as a great 
mistake and deeply regretted. It had been done befor2 he had made a care- 
ful study of the subject... .’’4 

The Austrian de-egation at the Peace Conference -had fought desper- 
ately, but unsuécessfully, for the Austrian Southern Tyrol. The Austrian 
National Assembly resolved, on September 6, 1919,° that ‘‘ Austria expects 
that the League of Nations will as soon as possible make good the incom- 
prehensible injustic3 inflicted upon the Southern Tyrol.’’ 

This cession of the purely Austrian pars ci the Southern Tyrol, the 
German-speaking ichabitants of which had keen Austrians for centuries, 
the land of Walther von der Vogelweide and of Andreas Hofer, a cession 
without a plebiscite, in-open contradiction to Wilson’s Point 9, remained 
during the whole inter-war period the main obstacle to good-neighborly 
relations between Austria and Italy. This cession led to the Austrian 
demand for territorial revision, to a real popular mcvement, especially in 
the Northern Tyrol, to demonstrations and 3;7mbolical acts, and to a rich 
literature on the subject.” 

The second problem was that of the protection of the Austrian minority. 
The Paris Peace Conference did not impos2 special treaties for the pro- 
tection of national minorities upon the Great Powers. Italy was, there- 
fore, not bound by such treaty and the Leagre of Nations could not inter- 
fere. Democratic Italy had, however, nct only given such promises 
unilaterally; these promises were also made internationally binding by 
their acceptance by the Peace Conference and by their insertion in Clemen- 


4Ray Stannard Baker, Woodrow Wilson and World Settlement, New York, 1922, 
Vol. II, p. 146. 

5 Tétigkeitsbericht der österreichischen Friedensdelegation, Vienna, 1919, Vol. II, pp. 
210-212; see also the Austrian note on the Austrian Southern Tyrol: the same, Vol. I, 
pp. 140-141, 159-160. 

6 Tatigkeitsberioht, Tol. IT, p. ‘629. 

TF. Klein, Die Revision des St. Germainer Vertrages, Vienna, 1920; Grabmeyr, 
Stidtirol, 1919; H. Voltelini, A. Verdross, W. Winkler, Deussc%-Sidtirol, Vienna, 1925; 
A. Verdross, Die rechtliche Lage Deutsch-Siidtirois, 1926; P. Herre, Die Südtiroler 
Frage, Munich, 1927; Mayreiter, Die Literatur über Südtirol, Innsbruck, 1926. 
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‘geau’s note to the Austrian Peace Delegation of September 2, 1919;8 in 
addition the Austrian note of September 6, 1919,° emphasized that ‘‘the 
National Assembly expects that the promises given in the reply will be ful- 
filled by the Powers.’’ 

Democratic Italy kept these promises. But with Mussolini’s fascism 
came one of Europe’s worst examples of forcible denationalization.*° 
Mussolini’s thesis that Fascist Italy is not bound by declarations made by 
pre-fascist governments involved, of course, a violation of international law. 
This policy of Italianizing the German-speaking mountain peasants in the 
Alto Adige; as the Austrian Southern Tyrol was now called, naturally im- 
paired Italo-Austrian relations still further. In the great debate on the 
Scuthern Tyrol in the Austrian Parliament on February 23, 1928, even a 
man so little nationalistic as the Austrian Chancellor Dr. Seipel had, in 
cautious words, to recognize the difficulties arising out of the treatment of 
the Southern Tyrolese by Italy. Mussolini answered immediately by a 
speech in Rome, in which he coined the sarcastic phrase: Austria is what 
she is. 

True, Mussolini’s fear of an Anschluss made him, during the nineteen- 
thirties, the quasi-protector of Austria, end, in 1984, when Chancellor Doll- 
fuss was murdered in the National-Socialist revolt in Vienna, Mussolini 
was ready to march into Austria to prevent her annexation by Hitler. But 
nothing was changed with regard to the Austrian minority in the Southern 
Tyrol. 

When Austria was annexed in 1938 by a powerful Germany, Mussolini 
was unable to do anything against it. But Hitler, the fanatical nationalist, 
was capable of political expediency. In his Rome visit he solemnly prom- 
ised Italy the retention. of the Brenner Pass frontier, abandoning a mis- 
treated German-speaking minority to its fate. By Hitler’s treaties with 
Italy of 1939 and 1941 the Austrians in the Southern Tyrol were free to opt 
for return to the Reich but if they did not so opt they were held to ‘‘de- 


8 Ainsi qu’il résulte des déclarations très nettes faites par le Président du Conseil 
‘des Ministres d'Italie au Parlement de Rome, le Gouvernment Italien ‘se propose 
d’adopter une politique largement Ubérale envers les nouveaus sujets de race allemande, 
pour ce qui concerne leur langue, leur culture et leurs interéts économiques: Tatigheits- 
bericht, Vol. IT, p. 323. 

8 Same, Vol. II, p. 330. 

10 See, apart from the literature quoted i in note 7: 8. M. Bouton and Ch. H. Herford, 
English and American Voices about the German South Tyrol, New York, 1925; Fingeller, 
Die Wahrheit über Siidtirol, 1918-1926; ©. H. Herford, The Case of German South 
Tyrol against Italy, London, 1926; F. E. Hennersdorf, Südtirol unter itelienischer 

errschaft, 1926; Reut-Nicolussi, Tyrol under the Axe of Fascism, London, 1930; see 
also for a brief report, Jcsef L, Kunz, ‘Italian Bale ; in German South Tyrol? ? in 
Foreign Affairs, Vol. V (1927), pp. 500-505. 

11 Fascist Italy pursued the same policy of Italianization toward her minority of 

400, 000 Yugoslavs. 
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serve neither protection, nor the privilege of: claiming collective rights as 
a German minority.’’ . 

It is understandable that Austria hoped thai the present peace settlement 
would correct Wilson’s error. Austria was, therefcre, deeply disappointed, 
as the Paris Council of Foreign Ministers in 1948, waich took from Italy 
such overwhelmingly Italian cities as Pola and Trieste, decided against 
' the return to Austria of the purely Austrian, German-speaking, part of 
the Southern Tyrol. The disappointment and the resentment, grew deeper 
when the Council rejected the case for ‘‘minor frontier rectifications,’’ 
presented by the Austrian Foreign Minister Dr. Karl pene who had- 
been invited to submit this case. ` 

Although the ‘‘Treaty for the reëstablishment of an E and 
democratic Austria” is only in the making, the Peace Treaty with Italy 
of 1947 already lays down that Italy’s frontier will remain at the Brenner 
Pass.*#: The cnly clause in favor of Austria is Part I, Section VIIL, Art. 10, 
par. 1: ‘‘Italy shall enter into or confirm arrangements with Austria, to 
guarantee free movement of passenger and freight traffic between the North 
and East Tyrol.” This ‘clause will remove a longstanding Ansira com- 
plaint." - 

It was under these circumstanċes that Italy and Austria, at the Paris 
Peace Conference of 1946, both on the 'margins of the Conference, both — 
representing countries in a terrible plight, began direct and independent 
negotiations, carried on by the Italian Prime Minister Alcide de Gasperri 
“and the Austrian Foreign Minister Dr. Karl Gruber. These two men ùn- 
doubtedly felt that the time had come to pave the way for good-neighborly ~ 
relations between Italy and Austria. They must have felt that their two 
countries, although divided by historical events long antedating the First 
. World War, were bound by common ties as countries of a great and ancient 
culture, as countries definitely belonging to Western Christian civilization. 

These negotiations led to an Agreement, the original English text of 
which was signed by the two Parties at Paris ‘on September 5, 1946; and 
transmitted to the Paris Conference on the following Jay, and which now 
` eonstitutés Annex IV of the Treaty of Peace with Italy. This brief Agree- 
ment is basically a treaty for the protection of the German-speaking minor- 
ity in the Southern Tyrol. From this point of view clone the Agreement 
is highly interesting. - For current peace settlements have abandoned the 
idea of international treaties for the protection of national minorities. 


12 Part I, Sec. I, Art. L lays down that ‘‘The frontiers of Italy shall, subject to the 
‘modifications set out in Articles.2 (France) , 3, 11 (Yugoslavia } , 4, 22 (Free Territory 
of Trieste), be those which existed on January 1, 1938.’’ 

18 The British Foreign Secretary Bevin had, on June 4, 1946, called the complication 
of Austrian rail transport caused by the amputation of South Tyrol ‘‘silly’’: The New 
York Times, June 26, 1946, p. 10. 

14 See this writer’s Editorial Comment ‘‘The Future of the International Law ‘for 
the Protection of National Minorities’’ in this JOURNAL, VoL 39 (1945), pp. 89-95. 
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The Potsdam Agreement and the attitude taken by the United States and 
the United Kingdom at the Paris Peace Conference of 1946, an attitude in 
favor of assimilation rather than of perpetuation of racial minorities, is 
certainly very different from the attitude taken by the Paris Peace Con- 
ference of 1919. The new idea of the international protection of ‘Shuman 
rights” is a different idea, which does not include specific minority rights, 
although the problem of the protection of minorities is bound to come up 
again within this new framework.*® t 

The first paragraph of the Agreement deals with the proteation of the 
German-speaking minority in the Austrian Southern Tyrol, no longer 
called Alto Adige, but ‘‘Bolzano Province.” The German-speaking in- 
habitants of this province and of the neighboring bilingual townships of 
the Trento Province are assured of complete equality with Italian-speaking 
inhabitants, within the framework of special provisions to safeguard the 
ethnical character and the cultural and economic development of the Ger- 
man-speaking element In particular they are granted elementary and 
secondary teaching in the mother tongue, parity of the German and Italian 
languages in public o-fices and official documents and equalicy of rights 
in candidacy for public office, with a view to reaching a more appropriate’ 
proportion of employment between the two ethnical groups. In order to 
‘abolish Fascist measures, they are granted bilingual topographic naming 
and the right to reéstablish German family-names, which had been italian- 
ized in recent years. There should be mentioned here also point (a) of 
paragraph 3, by which the Italian Government pledges itself, in consulta- 
tion with the Austriar. Government and within one year from the signing 
of the present Treaty, to revise in a spirit of equity and broadmindedness 
tha question of the options for citizenship resulting from the 1939 Hitler- 
Mussolini agreements. — 

The provisions of paragraph 1 are on the lines cf the 1919 minorities 
treaties. The rights transcend ‘‘human rights’’; they are specifie minority 
rights. They reject tke philosophy of assimilation; they are based not only 
on the preservation of the Austrian Tyrolese in their racial, linguistic, and 
cultural character, bub they also provide means. for the cultural and eco- 
ncmic development of the Tyrolese as a different ethnical group from the 
Italians. They are also on the lines of the 1919 minorities treaties in that 
they grant only individual, not collective, minority rights; they protect the 
individuals, belonging to a national minority, but do not recognize the 
minority as such as a egal entity. 

But paragraph 2 of the Agreement goes considerably farther than the 
1919 minority treaties. It grants to the Austrian Tyrolese regional auton- 
omy, the exercise of aatonomous legislative and executive regional powers. 


15 The United Nations Human Rights Commission has appointed a Subcommittee 
for the prevention of discrimination and protection of minorities. 
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Two ways of granting collective minority rights 2rist: cultural autonomy 
and territorial autonomy.*® Political or territorial autonomy, which is 
possible only in the case of a national minority, campactly settled in a 
certain area, was granted after the First World War to the Podkarpatska 
Rus, the Aaland Islands, and the Territory of Memel. It has a territorial 
basis, embraces all individuals, also those not belcnging to the minority, - 
living in this area and extends to all matters, not cnly to strictly cultural 
minority matters. It makes use, for the puzpose of the protection of a 
national minority, of. the device of decentralization by regional autonomy 
within a unitarian State.” Cultural autonamy,’® on the other hand, is 
granted on a personal basis, to all individuals of sh2 minority, wherever 
living in the state. It recognizes the national minority as such, but as a 
personal group, with autonomous competence restricted to cultural matters. 
A cultural autonomy can also be locally determined, as long as it is on a 
personal basis and restricted to all or certaix. culteral matters.?® 

The true nature of the regional autonomy cf paragraph 2 of the Agree- 
ment will depend on the framework within which the said provisions of 
autonomy apply, a framework to be set up ky Ita:y in consultation with 
local representative German-speaking elements. It looks like a new 
combination of cultural and territorial autonomy. Ht is territorial in so 
far as it seems not to be restricted to strictly cultaral matters; but it is 
a locally determined cultural autonomy in so far es it does not apply to 
all, but only to the German-speaking, inhabitants of this area. 
- Par. 3 of the Agreement, apart from the revisicn of 1939 options and a 
pledge for free traffic between northern. and eastzm Tyrol—in the latter 
respect Italy is internationally bound by Article 1), par. 1; of the Peace 
Treaty—, envisages the mutual recognition of the validity of certain degrees 
and University diplomas, and, in the economie field, facilitating of Austro- 
Italian border traffic. But the Agreement contains nothing about an 
Italo-Austrian Customs Union, a project sometimes discussed in England, 
though strongly resented. by the Soviet Union ard the States under her 
influence. 

The Italo-Austrian Agreement was praised as a principal achievement 
during, although outside of, the Paris Peace Conference of 1946, and was 


16 See Josef L. Kunz, Prolegomena gu einer allgemeinen Theorie des internationalen 
Rechtes nationaler Minderkeiten in Zeitschrift fiir Of 2ntlichcs Recht, Vol. XII (1932), 
pp. 221-272. 

17 La Tchécoslovaquie s'engage à organiser le territoir2 des Ruthénes au sud des 
Carpathes sous la forme d’wme unité autonome à l’intérirur de Vetat tchécoslovaque, 
munie de la plus grande autonomie compatible avec l’unité d2 WVetat tehécoslovaque: 
Czechoslovak Minority Treaty, Art. 10. . 

18 Granted by the Esthonian Law of February 5, 1923. ; 

19 Such as the ‘‘loeal autcnomy concerning religious and schocl questions’? granted to 
the ‘‘community of Szekler and Saxons in Translyvania’’ by Art. 11 of the Rumanian 
Minority Treaty. i 
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hailed by the Western Powers as a “‘very constructive step.” But the 
equitable and beneficiel purpose of the Agreement and its success will 
depend on legal prob-ems, influenced -by political considerations. The 
minority rights of par 1 depend on Italian legislation ‘‘already enacted 
or awaiting enactment.” The regional autonomy of par. 2 depends equally: 
on Italian legislation. The carrying out of par. 8 depends on Italian 
action and on the conclusion of further special Austro-Italian agreements. 
The Agreement is thus rather a program, awaiting implementation. 

But the legal status of the Agreement itself has to be considered in the 
first line. This Agreement is, no doubt, an international treaty which has 
been signed, but needs, it seems, ratification by Italy and Austria.: The 
ratification by Austria will not prove to be easy politically. For, after all, 
the Agreement implicitly renounces Austria’s territorial claim, a question 
on which most Austrians and, particularly the North Tyrolese, feel very 
strongly. The Agreement did not encounter a good reception by the 
political parties of Austria and caused resentment in North Tyrol. It is, 
finally, to be noted thas the Agreement is not put under the guarantee of 
the Allies, who, by Artiele 10, par. 2, simply ‘‘take note’’ of this Agreement. 

And yet it is earnestly to be hoped that real good-neighborly relations 
between Italy and Austria can be established. This will be to the benefit 
of the South Tyrolese and to the benefit of the two countries. It will 
promote not only the material but also the spiritual regeneration of Europe, 
of which Austria and Italy form so important a part. It will benefit the 
world and the United Nations. A basic precondition for the success of 
the United Nations, mere vital than discussions about its Charter, is the 
conclusion of sound and just post-war settlements, acceptable to all nations. 
A solid house must be built upon firm ground, not on shifting sand. 

Joser L. Kunz 


THE INTERNATIONAL COURT OF JUSTICE AND THE INTERPRETATION OF 
MULTILATERAL TREATIES 

Cne important function of the Permanent Court of International Justice 
was to interpret multi ateral treaties and presumably the International 
Court of Justice will be called upon to perform the same function. Con- 
struction of the third proviso in the American Declaration of August 14, 
1946, accepting compulscry jurisdiction under Article 36 of the Statute 
of the International Court of Justice, is, therefore, important. This 
proviso states : 


This Declaration shall not apply to .. . (e) disputes arising under 
a multilateral treaty, unless (1) all parties to the treaty affected by 
the decision are also parties to the case before the Court, or (2) the 
United States of America specially agrees to jurisdiction. 


According to Manley O. Hudson, formerly member of the Permanent 
. Court of International Justice: 
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It seeras probable that the Court would be inclined to give to the 
words in the American Declaration the mearing that they have in 
Article 62; t.2., a party to the treaty would ke ‘‘affected by the de- 
cision” when it ‘‘has an interest of a legal natura which may be affected 
by the decision.’ Article 63, read with Artic.e 62, seems to indicate 
that when a treaty or convention is being construed, every. party to the 
treaty or convention is in the position of having such an interest. On 

, this view, it seems necessary to conclude that, whether the phrase 
“affected by the decision” applies to the parti-s to the treaty, or only 
to the treaty itself, the Court would lack jurisd.ction under the Ameri- 

_ean Declaration unless every party to the treaty is a party to the 
proceeding before the Court.: 


Such an interpretation might deprive the Cours of POETA to in- 
terpret any multilateral treaty to which the United States was a party 
unless the United States gave specific consent in the particular case or 
unless all the parties to the treaty became parties to the case. Suppose 
State A, bound by the optional clause, initizies an action against State B, 
also bound by that clause, on an issue involving in-erpretation of a multi- 
lateral treaty to which the United States is also a party. The United 
States is notified under Article 63 of the Statute and has the right to 


‘intervene. Would it have the right, not cnly to intervene, but also to 


insist that the Court cannot exercise jurisdiction because the decision 
would affect its legal interest? Could it claim that State A, in initiating 
action against B, would in effect also be initiatinz action against the 
United States, and that the United States can, therefore, invoke the proviso 
to prevent the jurisdiction altogether? That wovld certainly be an ex- 
treme interpretation, and Judge Hudson suggests that the proviso could 
be invoked only if the United States were the original defendant or 
plaintiff in the case. He believes, however, that if the American reserva- 
tion were generally copied by other states, ‘“‘the nsefulness of the Court 


` as the great interpreter of world law would te greatly curtailed.’’ 


Dr. Francis O. Wilcox, who served as assistant to the. Senate Foreign Re- 
lations Committee during its consideration of the Declaration, thinks that 


_ such an interpretation of the proviso ‘‘undoubtedly goes beyond the intent 


of the Senate’’? and the present writer has sugges-ed that the reservation 

as ‘‘designed to protect the interests of third states, ‘parties to multi- 
lateral treaties involved in a case,’’ an interpretation which might make the 
reservation ‘‘unnecessary in view of the right of ueh states to intervene 
under Article 63 of the Statute.” 5 

Interpretazion of the proviso, which is derai far from dlear, would 
seem to require that its intention be ascertained. ‘Was the intention to 

1 American Bar Association Journal, Vol. 32, No. 12 (December, 1946), p. 832. 

2 This JOURNAL, Vol. 40 (1946), p. 715. 

8 “Toward Eule of Law, in Free World, Octobar, 1946_ p. 50. 

4‘‘The method of interpretation consists in finding out “he connection made by the 
parties to an agreement, between the terms of their contract and the object to which 
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assure reciprocity of obligations in respect to the decision cf the Court 
concerning a multilateral treaty: (1) among all perties to the dispute 
before the Court? (2) among all parties to the treaty? (3) among all 
parties to the treaty who have a legal interest in the dispute before the 
court? 

(1) The first intention seems to have been in the mind of Mr. John 
Foster Dulles, from whose memorandum of July 10, 1946, submitted to 
the Senate Foreign Relations Committee, the proviso arose. Mr. Dulles’ 
statement was as follows: l 


Reciprocity.—Jurisdiction should be compulsory only when all of- 
the other parties to the dispute have previously accepted the com- 
pulsory jurisdicticn of the Court. 

Comment: The Court statute embodies the principle of reciprocity. 
It provides for compulsory jurisdiction only ‘‘in relation to any other 
state accepting the same obligation’’ (Article 36 (2)). Oftentimes, 
however, disputes, particularly under multilateral conventions, give 
rise to the same issue as against more than one other nation.. Since 
the Court statute uses the singular ‘‘any’ other state,” it might be 
desirable to make clear that there is no compulsory obligation to sub- 
mit to the Court merely because one of several parties in such dispute 
is similarly bound, the others not having bound themselves to become 
parties before the Court and, consequently, not being subject to the 
Charter provision (Article 94) requiring members to comply with the 
decisions of the Court in cases to which they are a party.® 


The meaning of this statement is not clear. It is possible that Mr. 
Dulles was concerned with the derogation from the reciprocity contemplated 
- by the optional clause if intervention by a third party not-bound by that 
clause were permitted. In this connection Judge Hudson has written: 


If two states ara before the Court by reason of declarations made 
under paragraph 2 of Article 36 of the Statute, it would seem a 
derogation from the conditions of reciprocity in their declarations 
to allow intervention by a third State which has made no similar dec- 





it is to be applied.’’ ©. C.. Hyde, International Law, 1945 (2nd ed.), p. 1468. Hyde, 
following Anzilloti, insists that evidence of intent ‘should control the meaning. even 
when the instrument appears to be clear. Courts have frequentiy held that evidence 
of intent, external to the text itself, can be used only to discovar the meaning or sense 
of the words or phrases used, that is, the fixed association between the symbol and 
some external objact, not to discover directly the will or intention of the parties. With 
this limitation, courts have tended continually to allow a wider latitude in the use of 
extrinsic evidence. Wigmore, The Law of Evidence, Vol. 4, secs. 2458 and ff.; Hudson, 
The Permanent Court of International Justice, 1920-1942, p. 543 ff. (commenting on 
the frequent absence of intention in the formulas of international instruments); and 
Wright, ‘‘The Interpretation of Multilateral Treaties; > in this JOURNAL, Vol. 23 
(1929), p. 97. 

t Compulsory Jurisdiction, International Court of Justice, Hearings before a Sub- 
committee of the Committes on Foreign Relations; U. S. Senate, 79th Cong., 2nd Sess., 
July 11, 12, and 15, 1946, p. 44. = , 4 
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laration; the situation is not essentially different, however, when two 
States are before the Court under a special agreement and it allows 
intervention by a third State which is not a party to the agreement.’ 


But concern for this situation, which is inherent in the generally recog- 
nized right of interested third states to intervene,” is difficult to construe 
from Mr. Dulles’ words. Rather he seems concernec lest a third state, 
not bound by the optional clause, might present. arguments in a case and 
yet not be bound by the decision. This is impossible under the Statute 
if the third state is a ‘‘party’’ before thé Court. 

States may be parties to a dispute before the Ccurt because of the 
optional clause (Article 36 (2)), o> because they have accepted the juris- 
diction for the particular case or are bound by a special treaty conferring 
jurisdiction (Article 36 (1)). It is clear from Article 59 of the Statute 
that all parties to a dispute before the Court, whatever may have been the. 
basis of the Court’s jurisdiction over them, are bound and are alone bound 
by the decision. Thus the Statute itself provides that there is complete 
reciprocity of obligations in respect to the decision, among all the parties 
to the dispute before the Court. Article 94.of the United Nations Charter 
merely affirms this rule with reference to members of the United Nations 
and authorizes the Security Council to apply sanctions. The question 
whether an intervenor under Articles 62 or 63 of the Statute is a ‘‘party”’ 
remains, however, and this may have been the question on which Mr. 
Dulles wantec clarification. A question may also arise if a third state 
which ought to be bound by the decision fails to intervane. 

(2) Mr. Wilcox specifically states that it was not the intention of the 
Senate to assure complete reciprocity of obligations concerning the Court’s 
interpretation of a multilateral tr2aty among all parties to that treaty.® 
Such an intention would seem to involve a confusion of the infiuence of a 
decision as res adjudicata among th parties and its influence as a precedent 
in future cases involving others. Article 59 of the Statute insists only 
upon the former influence and denies any absolute application of the rule 
stare decisis. It would certainly be extraordinary if the idea of complete 
reciprocity of obligations flowing from a judicial decision concerning a 
statute were held-to apply to all persons bound by that statute. Such 
an idea. would require, for example. that no American court could interpret 
an act of Congress unless all the persons bound by that act, perhaps 
140,000,000, were also parties to the dispute before the court. There has 
been no difficulty in either municipal or international law in recognizing 
that only parties to the dispute before the court are legally bound by the 
decision, althcugh many other persons may be affected by the fact that the 
decision will probably. have an influence upon future interpretations of 

6 Hudson, p. 420. 

7 Several treaties recognizing this righs are noted in Hudson, p. 420, nate ‘81. 

8 Above, note 2. 
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their rights under the law. It does not seem likely that the proviso had 
the purpose of requiring all parties to any ey to become parties to 
every dispute about it. _ 

(3) The writer believes that the proviso was intended to assure that 
states with a legal interest which will be directly affected by a decision 
ecncerning a multilateral treaty become, in every sense, parties to the dis- 
pute before the Court. It was, therefore, intended to clarify Articles 62 
and 68 of the Statute of the Court by requiring (1) that a request under 
‘Article 62 shall not ke decided arbitrarily, but by a judicial determina- 
tion of the claim presented by the requesting state that it has ‘‘an interest 
of a legal nature which may be affected by the decision in the case’’; (2) 
that, if such an interest is found or if a state intervenes under Article 63, 
the intervenor shall have the status of a party to the dispute under Article . 
59 and other articles oz the Statute, and, if a member of the United Nations, 
under Article 94 of the Charter; (3) that a state which has a legal interest 
of such nature that it ought to be bound by the decision may be required 
to become a party; and (4) that if the Court does not apply these rules in 
a case brought against the United States by virtue of its declaration under 
the optional clause, tie United States may deny the jurisdiction. With 
this construction the reservation would be clarified if it were expanded to 
read as follows: 


This declaration shall not apply to... (e) disputes arising under 
a multilateral treaty, unless (1) all parties to the treaty, (with an 
interest of a lega. nature which will be) affected by the decision, are 
also (permitted, or in exceptional circumstances required by the Court 
to intervene and theréby to become) parties to the case before the 
Court, or (2) th: United States of America specially agrees to the 
jurisdictian. j 
It is probable that the first two propositions would be apvlied by the 
Court in any case, but Article 62 and perhaps even Article 63 of the 
Statute could be construed as giving the Court freedom to reject a request 
for intervention on political grounds? and, furthermore, it is not clear 
whether an intervenor is a party to the dispute before the Court in every 
sense of the term. Article 59 of the Statute says only that ‘‘parties’’ are 
bound by the decision Article 62 throws no light upon the effect of inter- 
vention other than what may be drawn from the meaning of the word 


9 The almost identical text of Article 62 of the Statute of the Permanent Court 
of International Justice was designed to exclude ‘‘political intervention’? but it has 
been suggested that intervention might be denied even if a legal interest is shown. 
Hudson, pp. 209, 420. With reference to Article 63, identiral in the Statutes of the 
two courts, Hudson writes (p. 422): ‘‘The action by the Registrar (in notifying states 
under this article) does mot necessarily commit the Court, either to allowing or to 
excluding the intervention.’’ In practice there has been some flexibility in permitting 
intervention under this article. 
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‘“intervene’’ itself.1° Article 68 says that an intervenor under this 
Article is bound only by ‘‘the construction (of the treaty) given by the 
judgment,” not by cther aspects of the decision.1* 

In the writer’s opinion the interpretation here sugzested is supported 
by -the following considerations. . 

(1) With a proper grammatical construction of the proviso, the phrase 
*‘affected by the decision” modifies the subject of the clause ‘‘parties,”’ 
and not the word ‘‘treaty.’’ 

(2) The intention of the state which makes it should be the standard for 
interpreting a unilateral instrument such as this. It is clear that the 
proviso, though a daclaration of the United States, emerged from the 
Senate. Consequently, evidence of the Senate’s intertion should be sought 
and may be provided by extraneous materials such es the statement made 
by Mr. Wilcox and the proposal made by Mr. Dulles from wkich the 
proviso’ developed. This evidence, it is believed, suggests the intention of 
assuring reciprocity of obligation among parties to a multilateral treaty 
with an interest in the dispute greater than that arising from their par- 
ticipation in the treaty. Thus Mr. Wilcox refers 10 a possible zase in- 
volving interpretation by the Court of a treaty of mutual guarantee. 


States A, B, C, D, 'and E are parties to the treaty. State A obtains 
judgment from the court that B has viclated the tr2aty. This decision 
might obligate Siates C, D, and E to join with Stete A in application 
of sanctions against B, even though States C, D, and E were not 
actually involved in the original dispute. Clearly the legal rights and 
duties of States C, D, and E are so materially affected that they might 
well become parties to the case before the Court.” 


Clearly such a situation would not be adequately dealt with by assuring 

that these three states should have the privilzge of becoming parties by 

intervention. State A has an interest that. they shal ke bound by the de- 
cision. 


10 A study of the drafting of this text in the Stazute of tte Permanent Court of 
International Justice does not clarify the intentiou in this regerd, but Hudson writes 
(pp. 209, 421): ‘‘If the request is granted, the intervenor (under Article 62) becomes 
a party to the pending case on'a footing with the other part-es.’’ 

11 An intervenor under Article 63 ‘‘becomes a party ... in so far as the proceeding 
relates to the construction of the convention, and the constrect: on given by she judg- 
ment will be binding upon it; but apparently it does not become a party generally 
for all purposes. 4) Hudson, p. 422. 

12 While the proper evidence for the interpretation cf genera” treaties, like statutes, 
may be general or legal usage, and the proper evidence for the interpretation of bilateral 
treaties, like ordinary ecntracts, may be mutual usaga understcod at the time by the ' 
parties, any evidence of individual intention may be useful fo: the interpretation of 
unilateral instruments like declarations or wills. Wigmere. Sec. 2458; Francis 
Wharton, Commetaries 04 Law, 1884, Sec. 612; Wright, this TouRNAL, Vol. 23 (1929), 
pp. 96-97; Harvard Research in International Law, Treaties, in this JOURNAL, Vol. 29 
(1935), Supplement, p. 57; Hudson, pp. 643 and i. 

18 This JOURNAL, Vol. 40 (1946), p. 715. 
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(3).The broad construction suggested by Judge Hudson would nullify 
such a considerable part of the jurisdiction conferred by the declaration 
that it is not reasonable to assume that the construction was intended. 

(4)The Court can usually assume that a state which fails to intervene 
under Articles 62 or 63 has no legal interest which may be affected by the 
decision of the case. It is certainly outside the usual province of a court 
to hunt for persons who have legal interests which they have failed to assert. 
But a party before it raay, as in the case of a guarantee, have a legal in- 
terest that other parties to a multipartite treaty be bound by the decision. 

(5) The right of intervention under Article 63 shculd not be assumed 
to mean that all parties to a multilateral treaty have an interest of a legal 
nature in every case in which the construction of the treaty is involved. 
The fact that intervention because of a legal interes: in the case and inter- 
vention because of participation in a multilateral treaty are dealt with in 
Separate articles and in & different-manner creates a presumption against 
that construction. In municipal law it has never been held that every 
person who might be bound by a statute has a legal interest in every case 
‘which may involve a construction of that statute and there seems to be no 
authoritative pronouncement that every party to. a multilateral treaty 
necessarily has a legal interest in every case involving its construction.*® 

The conceptions (1) of being a party to a case, (2) of having a legal in- 
terest affected by the decision, and (3) of being a party to a convention 
construed by a decision are distinct. The proviso under discussion does 
involve all of these conceptions but it should not be assumed that it identi- 
fies thé second with the first (which would make the proviso in large meas- 
ure meaningless) or that it identifies the second with the third (which 
would make it in consicerable measure destructive of the declaration). 
should be construed as requiring the Court to treat claims of legal interest 
judicially and to require that a party to a multilateral treaty involved if 
found to have a legal interest becomes a party to the case in the sense of 
‘Article 59 and other articles of the Statute. 

. The second paragraph in the proviso ‘‘or the United States of America 


14 Hudson writes (p. 420) that the ‘‘interest of a legal nature’? referred to in 
Article 62 ‘‘would seem to require a special interest, in addition to a State’s general 
interest in the development of international law’? but suggests ip. 422) that ‘‘Perhaps 
Article 63 may be considered as a special application of the general principle laid down 
in Article 62, and the fact that a State is ‘a party to a convention to be construed 
may be regarded as establishing that State’s legal interest so thab a judgment by the 
Court will not ordinarily be required.*’ See also note 1, above. There was a tendency to ' 
recognize that a state had a legal interest in the observance of Mandates because of its 
membership in the League of Nations even if no special interest of its own or of one of 
its nationals was involved in a particular instance but this may have arisen because of the | 
assumption that all Members of the League had an interes; in the protection of the 
inhabitants of these territories. Parties to the Treaty of Versailles not Members of the 
League had no such interest. Q. Wright, Mandates under the League. of Nations; 
pp. 158, 473-6, 493-5. 
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specially agrees to jurisdiction’’ seems to mean that the United States can 
deny the. jurisdiction of the Court in a case brought against it, if the Court 
has demonstrably failed to act in the manner suggested, that is, if the Court 
has arbitrarily refused to permit the intervention of a party to a multi- 
lateral treaty involved in the case or has refcsed to treat an intervenor as 
& party entitled to the rights and bound by the obligations of a parzy, or has 
failed to require a state which ought to be bound by the decision to become 
a party before it. This does not give the United States a right of unilateral 
veto as does the Proviso in the American Declaration dealing with domestic 
jurisdiction. It might, however, raise an unfortunate controversy between 
the United States and the Court as to whether the Court has prcperly in- 
terpreted the reservation. It suggests inadequate confidence in she judg- 
ment of the Court. 

The veto on matters which the United States considers yiia its domestic 
jurisdiction is absolute; although the United States would be violating a 
moral obligation if it exercised this veto without adecuate grounds for as- 
serting that the matter in dispute was really essentially within its domestic © 
jurisdiction. Under the proviso dealing with multilateral treaties, how- 
ever, the United States can not deny the Courts jurisdiction urless it is 
clear that the Court has failed to live up to tha requirements of the proviso. 
The Court itself has final decision on the meaning of the proviso under 
Article 36 (6) of the Statute: ‘‘In the event of a dispute as to whether the 
Court has jurisdiction, the matter shall be settled by the decision of the 
Court.’? Thus, the United States could not exercise a veto under this 
proviso unless the Court refused to decide the issue, or possibly if it 
reached a conclusion so obviously unjustified by the terms of the proviso 
that it would come within the category of cases in which, under interna- 
tional law a state may reject an arbitral award or judicial decision.’® 

It would, therefore, appear that if the Court gives the consideration to 
intervenors probably intended by Articles 62 and 63 of the Statute, treats’ 
them in every respect as ‘‘parties,’’? and gives heed to direct interests of 
the parties that other participants in multipartite treaties involved be 
bound by the decision, it will be carrying out the requirements of the Ameri- 


pa aki cai Quincy WRIGHT 

15 Do neutral states if parties to the Hague Convention regulating the conduct of 
war necessarily have a legal interest in any dispute concerning those conventions between 
belligerents whe are parties? Before becoming a member of tae League, did Germany, 
a-party to the Treaty of Versailles which included the League of Nations Covenant, 
have a legal interest in every dispute between two members of the League concerning 
the interpretation of the Covenant? Practice suggests a negative answer to these 
questions. On types of multipartite treaties see Hudson, International Legislation, 1931, 
Vol. 1, p. xvi, and Wright, Legal Problems in the Far Eastern Conflict, 1841, pp. 85 
and ff. 

18 Moore, Digest of ‘International Law, Vol. 7, pp. 59 and ff.; Hackwozth, Digest 
of International Law, Vol. 6, pp..125 and ff. Brt see Articles 60 and 61 of the 
Statute. 


CURRENT NOTES 


MEETING OF AMERICAN COUNCIL OF LEARNED SOCIETIES 


The thirtieth meeting of the American Council of Learned Societies was 
held at Rye, New York, on January 80 and 31, 1947. In connection with 
this meeting the twenty-third Conference of the Secretaries of the Societies 
constituting the Council was held on January 29 and 380, at the same place. 
The Society was represented at the Council meeting by Mr. Amos J. Peaslee 


‘and the undersigned, as alternate for Professor G. G. Wilson, and at the 


Conference of Secretaries by its Secretary. 

In addition to routine business the Conference of Secretaries gave a good 
deal of attention to proposed reorganization of the Council and urged 
that in this connection copies of the existing Constitution and Bylaws, to- 
gether with the draft of the new Code of Laws and a clear statement of the 
differences between them and the purposes of the proposed change be placed 
in the hands of the Secretaries for the information cf the Constituent 
Societies. Reference is made to these documents below. The work of the 
Cammittee on Personnel of the Conference Board of the four Research 
Councils (ACLS, SSRC, NRC, ACE) was reported by Mr. L. H. Hattery, 
and the Secretaries recommended, in view of the sericus dearth of new 
recruits in various fields of the humanities and social sciences, that the 
problem of secondary education as a proper basis for college and graduate 
study. be studied by the Council. l 

The activities, of the Societies in relation to the formation of publie 
opinion in their special fields were described by the Secretaries and dis-’ 
cussed at length. The recent activities of the American Society of Inter- 
national Law in this connection were particularly interesting. It was rec- 
ognized that the Societies must preserve their non-partisan and scientific 
character while discharging their responsibility for the proper education 


. and direction of publie opinion. The Secretary of the Conference was 


instructed to conduct an inquiry on this matter in coöperation with the 
Secretaries of the Societies and draft a report on the basis of their replies. 
Recent developments in the field of international cultural relations were 
discussed and the executive officers. of the ACLS were requested to furnish 
all Secretaries with a copy of the results of tke Paris Conference’ of 
UNESCO. It was felt that the American Societies should examine their 
relations with UNESCO and the ways in which they could contribute more 
effectively to the development of international contacts. 

The principal problem for discussion by the Council was inevitably the 
proposed new Code of Laws which had been rejected at a meeting in Boston 
in September, 1946, by the narrow margin of one vote. The new code was 
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recommended by the Executive Committee as a ster calculated: to increase 
the effectiveness of the Council and to incrzase its capacity to meet the 
challenge of the post-war world. For its adaption iS required a two-thirds 
vote of the Council and subsequent ratification by the majority of the So- ` 
cieties. After extended discussion the Council accepted the new Code 
by a vote of forty to two and referred it to the Sccisties for ratification. 
In this connection the recommendations of the Conference of Secretaries 
rave been acted upon and the documents in question have already been 
‘received by the Secretary and distributed to the members of the Executive 
Council. It is expected that the Executive Council will consider the mat- 
ter at its meeting on April 24 and that the questioa will come before the 
Society as a whole at its meeting on April 26. f 

Subsequently the Council discussed various àspeets. of its program, in- 
cluding linguistic research, international intellectual relations, history of 
science, services to the United States Government, especially the Depart- 
ment of State, and other matters. The program of the Council relating to 
fellowships and subsidies for publications was diseussed at some length, 
and the Council adjourned to await ae of the Sosieties’ action on the 
new Code of Laws. 


P. B. P. 


INTER-AMERICAN ACADEMY OF COMPARATIVE AND INTERNATIONAL LAW 


, _ The second session of the Inter-American Academy of Comparative and 
International Law was held at Habana, Cuta, February 8-28, 1947. An 
average of about forty-five students was in attendarce, about half of them 
Cubans and the other half from the United States, Heuador, Guatemala, 
Honduras, Mexico, Panama and Venezuela. Diplomas for attendance at all 
the courses were delivered to thirty students and certificates of assiduity 
for attendance at special courses to fifteen students. Three regular courses 
of an hour’s duration each were given on the week Cays for three weeks. 
They dealt with the subjects of ‘‘Trusts in American Comparative. Law,” 
by Dr. Ricardo J. Alfaro, of Panama; ‘‘ Sources of International Law,” by 
the undersigned; ‘‘Banking Law,” by Ledo. Germain Fernández del Cas- 
tillo, of Mexico ; ‘Principles of the Common Law,’’ by Mr. Phanor J. Eder, 
of .New York; ‘‘Principles of Latin-American Civil Law,” by Dr. Luis 
Machado, of Cuba; ‘‘Formation of American Natioralities,’? by Dr. Victor 
A. Belaúnde, of Peru; and ‘‘ Evolution of the Idea and Policy of Continental 
Solidarity and Defense,” by Dr. Alberto Ulloa, of Peru. The lectures by | 
Dr. Machado and the undersigned: were given in English, the others in 
‘ Spanish. In addition’ to. the regular courses six-round table conferences 
were held in the afternoons on special topics of puklic and private law. 
The lecturers and specially invited guests, as well as the students, partici- 
pated in the round tables. 
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It will no doubt interest the readers of the Journat to learn of the ‘‘con- 
` clusions” of the Academy following the round-table diseissions on the sub- 
jects of public international law. The first of these dealt with ‘‘Diplo- 
matic Protection of Citizens Abroad.” Our fellow Editor, Dr. Edwin 
Borchard, of Yale University, was scheduled to open this round table but 
unfortunately was unable to attend. He sent his paper, however, and it 
wes read and thoroughly discussed. The conclusion reached was as follows: ` 


I. The Inter-American Academy of Comparative and International 
Law expresses its juridical opinion that the diplomatic protection of 
citizens abroad should be incorporated in a general international sys- 
tem for the defense of the rights of man. 


II. Diplomatic protection should be subject to the following limi- 
tations: 


(a) Diplomatic protection can not be initiated unless the alien 
has exhausted his legal remedies. His government shail not adopt 
any measures of coercion nor resort to force. 

(b) In case of international delay in the administration of justice 
or of a judgment contrary to the bill of rights recognized in the con- 
stitutions of a majority of countries or in public international in- 
struments, the protecting government may open direct negotiations 
or appeal to other pacific means authorized by international law, for 
the settlement of the dispute. If such means faii, then the dispute 
may be submitted to arbitration or to a competent international 
court. 


The second subject in this series of round tables was ‘‘International De- 
fense of the Rights of Man.” The opening report was presented by Dr. 
Ricardo J. Alfaro, Minister of Foreign Affairs of Panama. It likewise 
gave rise to animated debate, and the final conclusion reached was as fol- 
lows: . 


I. It is indispensable to define the essential rights and liberties of 
man in an international declaration. 

II. It is indispansable to include in the declaration to be adopted 
the three categories of universal rights: political, social, and economic. 

III. It is indispensable to set up mechanisms fcr the promotion and 
protection of human rights everywhere. 


The final subject of round-table discussion on public law was entitled 
“The Defense of the Constitution.’’ It was presented by Dr. Raúl de 
Cardenas, Vice-President. of the Republie of Cuba and an outstanding 
authority on the subject of constitutional law. Dr. Cardenas dealt with the 
part played by the judiciary in upholding constitutional rights and paid 
high tribute to the contribution of the United States in the mtroduction 
and spread of this vitally important principle of political science. The. 
following conclusions were reached on this subject: ' 
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_1. The system of annulling, through the courts of justice, disposi- 
tions of a general character and acts of authority taat are incompatible 
with the Constitution, is to be maintained. 

2. Arguments of public convenience adduced in accordance with the 


Constitution to limit rights recognized therein, may be impugned on 
the ground of unconstitutionality. 

3. Actions claiming that a given legal provis.on is unconstituional, 
may be public or private. 

4. A declaration of unconstitutionality annuls the provision or act 
that is impugned. ; 

5. The courts of justice should be invested, through some short and 
simple procedure, with power to render null end void any measure 
that is unlawfully opposed to a right enjoyed by individuals. 


The entire proceedings of the meeting, including the texts of the lecture 
courses, the papers presented at the round tables, as well as the discussions 
and conclusions, will be published as soon as the editinz of the Proceedings 
ean be completed. á 

The meeting was solemnly:opened in the Hall of the House of Representa- 
tives at the Capitol building by the Vice-President o? the Republic, who 
substituted at the last minute for the President. A sc in attendance were 
the Prime Minister of Cuba, the Secretary of State, other Cabinet officers, 
and the Mayor of Habana. In addition to the unders-gned, Mr. Carl Rix, 
President of the American Bar Association, made a brief address. The 
round-table discussions were held in a large ccmmittze room in the Capitol 
building. Ths courses of instruction were held in the academy of Sciences. 

‘Plans are being made to hold the third session of tte Academy at Habana 
in February, 1948. In general, students are requir2d to have the equiva- 
lent of a bachelor’s degree in law, political science, government or Latin- 
American relations to qualify for admission to the Academy. Persons in- 
terested in attending the next session should commun cate with Dr. Enrique 
Dolz, Secretary-General, Lamparilla 114, Habana, Cuba. 

‘ Grorce A. Finca 


Editor-in-Chief 


NEW QUARTERLY ON INTERNATIONAL ORGANIZATION 


Readers of this JourNau will be interested in the eppearance of a new 
quarterly published by the World Peace Foundation entitled International 
Organization. Such an event testifies to the great growth of interest in the 
subject, as discussed in these pages already.1 Mr. Raymond Dennett is the 
managing editor of the new publication and there is a very capable Board 
of Editors, mast of whose members are members of the American Society of 
International Law. The new publication is insanded to carry analytical and 
interpretative articles, factual summaries, documents, and bibliography con- 


1 This JOURNAL, Vol. 39 (1945), p. 803. 
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cerning the field with which it deals. Articles in the firs; number deal with 
the transition trom the League of Nations to the United Nations, the peace 
treaties of 1946, and the genesis of the veto power in the Security Council. 
To judge by the first number, issued in February, the factual summaries’ 
are intended to occupy the great bulk of space in the review; indeed the 
reader may wonder whether quite as heavy a load of sw2h matter is useful 
in the long run, inasmuch as. the current factual suramary becomes of 
relatively little importance in a short time. The old question of the value 
of bibliography without critical comment on the works cited arises also, 
The appearance of the new quarterly should serve to relieve this Journal 
of some of the pressure felt recently for space for questions somewhat re- 
moved from the central legal interest of most of its readers; very informal 
working arrangements have already been developed with the new quarterly - 
in this connection. 
P. B. P. 


CHRONICLE OF INTERNATIONAL EVENTS 


For THE PrRiop NovemBrn 16, 1946-Fepruargy 15, 1947 


(Including earlier events not previously rot2d) 
WITH REFERENCES 


Abbreviations: C. I. F. D., Chronology of Internaticnal Events and Documents, Royal 
Institute of Internatioral Affairs; C. S. Monitor, Christiar. Science Monitor; Cmd., 
Great Britain Parliamentary Papers by Command; Cong. Rze. Congressional Record; 
D. S. B., Department of State Bulletin; G. B. M. 8., Great Br-tain Miscellaneous Series; 
G. B. T. &.,,Great Britein Treaty Series; N. Y. T., New Ycrk Times; P. 4. U. Pan 
American Union Bulletin; S. C. O. R., United Nations Security Council Official Records; 
T: I. A. 8, U. 8. Treaties and other International Acts Series; U. N. W. B., United 
Nations Weekly Bulletin. ` 


July, 1946 ` 
-January 2, 1947 PHILIPPINE REPUBLIC—UnITED STATES. Te agreement concerning 
trade and related matters, signed at Manila, July 4, was proclaimed on Dee, 17 
by President Truman. D. 8. B., Dec. 29, 1946, pp. 1190. The supplementary 
protocol of Oct. 22, 1946 was proclaimed by babar Truman on Jan. 1, 1947. 
The Agreement entered into force Jan. 2, Anal D. £. B., Jan. 19, 1947, p. 129, 


November, 1946 

16 PEHIIPPINE REPUBLIC—UNITED Srares. Signed air transport agreement at Ma- 
nila: D. S. B., Dec. 1, 1946, p. 1021; N. Y. T., Nov. 19, 1946, p. 15. Text, with 
annex: U. 8. Aviation Reports, 1946, pp. 570-574. 


16 PHILIPPINE Repustic—Unirep STATES. Signed Treaty o? Conciliation at Manila 
on Nov. 16. D. 8S. B., Feb. 9, 1947, p. 254, Text: Cong. Rec. (daily), Jan. 31, 
. 1947, p- 768. 


16/December 13 REPARATIONS (Japanese). U. S. reparations representative, Edwin W.. 
Pauley, submitted recommendations in a rezort to President Truman. Sum- 
mary: N. Y. T., Nov. 17, 1946, pp. 1, 50; D. 8. B., Nov. 24, 1946, pp. 957-959. 
Additional deteils: N. Y. T., Nov. 29, 1946, p. 16. Axzerpt from Mr. Pauley’s 
report on Manchuria: D. S. B., Dec. 22, 1946, pp. 1184-1155. 


17 France—Siam. Signed in Washington an agreement and protocol annulling the 
Tokyo treaty o2 May 39, 1941, between Siam and Frarce, and laying groundwork 
for the settlemant of all questions at issue tetween thom. N. Y. T., Nov. 19, 
1946, p. 18; Londen Times, Nov. 19, 1946, p. 3. Texts: U. N. Doe. 3/199, pp. 
"8-8; S.C. O. E., ist Fr., 2d ser., Supplement No. 9, pp. 163—167. 


18 Cume—Yvueostavia. Signed treaty at Santiago, establishing diplomatic and 
commercial relations. New Times (Moscow), Dec. 1, 1946, p. 31. 


18/December 5 Canapi—Unirep Srarus. Exchanged notes interpreting the 1817 pact 
(Rush-Bagot) in regard to navies on the Great Lakes. N. Y. T., Dec. 14, 1946, 
p- 6. Text: D. 8. B., Dee. 22, s pp. 1152-1153; Canada Treaty Ser., 1946, 
No. 40. 
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‘19 Narcotic Devas. U. N. General Assembly adopted resolution transferring to 
the U. N. control over the drug traffic, formerly exercised by the League of 
Nations. N. Y. T., Nov. 20, 1946, p. 15. Text of resolution: U. N. Doo. A/64/ 
Add. 1, p. 81. 


_19~December 10 U. N. E. 8. C. ©. General conference opened at Paris on Nov. 19. 

N. Y. T., Nov. 20, 1946, p. 5; London Times, Nev. 20, 1946, p. 3. U. S. dele- 
gates: D. S. B., Oct. 27, 1946, p. 779. Advisers: D. S. B., Nav. 17, 1946, pp. 
894-895. Elected Leon Blum president. N. Y. T., Nov. 21, 1946, p. 3; London 
Times, Nov. 21, 1946, p. 3. Adopted ‘resolution Nov. 21 in the general eom- 
mittee that the '‘Spanish Republic’’ be representad by ‘fan honorary guest.” 
N.Y. T., Nov. 22, 1946, p. 18. Julian Huxley was elected Direetor-General for ` 
a 2-year term. y. Y. T., Dec. 7, 1946, p. 8. He was officially installed Dec. 7. 
N. Y. T., Dec. 8, 1946, p. 18. Approved Dec. 9 a full program for 1947 in which 
mass education 2nd communications were emphasized. N. Y. T., Dec. 10, 1946, 
p. 4. Text of Report of Program Commission: Doe, UMESCO/0/23/46 (Rev.). 
Approved Dec. 1) a budget of nearly $7,000,000. Text: Doc. UNESCO/C/Adm. 
& Jur./8.C.Ad & Fin./26. The 1947 meeting will be held m Mexico City, 
N. Y. T., Dee. 11, 1946, p. 18; London Times, Dec. 11, 1946, p. 3. Radio ad- 
dress by Mr. Benton, chairman of the U. S. delegation, on Dec. 23 summarized 
the work of the conference. Text: D. S. B., Jan. 5, 1947, pp. 20-22. Pre- 
liminary report: D. S. B., Jan. 12, 1947, pp. 58-56. Report on the meeting 
by Congressman Chester E. Merrow: Cong. Rez. (daily) Mar. 6, 1947, pp. 
1815-1820. 


19-December 12 Unimed Nations. Economie and Social. Council.. United States, l 
Venezuela, New Zealand and Lebanon were elected members by the General As- 
sembly on Nov. 19. N. Y. T., Nov. 20, 1946, p. 6. White Russia was elected a 
member on Dec. 7 while Belgium withdrew its memberstip on Dee. 12, followed 
by the election af Turkey and the Netherlands. W. Y. T., Dec. 8, 1946; p. 16; 
Déc. 13, p. 11. 


19-December 16 UNırsp NATIONS. General Assembly. Voted to send back to the Se- 
curity Council fcr reconsideration the membership applications of Albania, Ire- 
land, Outer Morgolia, Portugal and Trans-Jorden. N. Y. T., Nov. 20, 1946, 
p. 1. Adopted m Dec. 11 a resolution on progressive development of inter- 
national law and its codification. Text: U. N. Doo. A/€4/Add. 1, pp. 187-188; 
` American Bar Assoc. Journal, Jan. 1947, p. 91. Text of Secretary Byrnes’ ad- 
dress of Dec. 13 revealing general figures on U. S. forces in non-enemy countries. 
N. Y. T., Dec. 14, 1946, p. 2; U. N. Doc. A/P.V./62, pp. 638-645. Approved 
Dec. 15 establishment of the International. Refugee Crganization. Admitted 
Siam as 55th mamber. Rejected suggestion thaz the 1947 session be held in 
Europe, and decided to convene at Lake Success. Sept. 16, 1947. The session 
was adjourned. N. Y. T., Dec. 17, 1946, pp. 1, 4; London Times, Dee. 17, 
1946, p. 3. Summary of chief results: London Times, Dee. 16, 1946, p. 4; 
U. N. W. B., Tee. 31, 1946, pp. 2-19. Approved Dee. 14, agreements with 
I. L. 0., U. N. E. S. C. O., F. A. O. and International Civil Aviation Organiza- 
tion, ‘‘provided that in the case of the agreement with I. C. A. O. that organi- 
zation complies with any decision of the Assemtly regarding Franco Spain.” 
Text of resolution: U. N. Doc. A/€4/Add. 1, p.78. Texis of agreements: U, N. 
Docs. A/72, A/77, A/77/Corr. 1 and 2, A/78, A/106, A/106/Corr. 1; T/8. 
Disposition of items on the agenda of the 2d part of the Ist session: oy N. 
Doc. A/283. ‘ 
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19-February 13, 1947 Untrer Navions. Security Council. Eelgium, Colombia and 
Syria were elected for 2-year terms beginning Jan. 1947, replacing Mexico, 
Egypt and the Netherlands. N. Y. T., Nov. 20, 1943, p. 1. On Nov: 29 the 
Council adopted a General Assembly recommerdation 2alling on it to reconsider 
the applications of Trans-Jordan, Albania, Ouser Mo.golia, Portugal and Ire- 
land. N. Y. T., Nov. 30, 1946, p. 4. On Dec. 3 the‘Greex Ambassador handed a 
. 40-page complaint to Secretary General Lie asking help in quieting the situation 
along Greece’s northern border, which was due to Yugoslav, Albanian and Bul- 
garian action. Text: U. N. Doe. 8/208; S. C. O. E.. lst yr, 2d ser. Supple- 
ment No. 10, pp. 169-190. Unanimously approveđ Siamese ‘application 
for membership on Dee. 12. N. Y. T., Dez 13, 1346, pp. 1, 5. Although 
Albania and Bulgaria are not members of the United Nations, the Council de- 
cided Dec. 16 to admit their representatives to disctssions of Greek charges. 
N. Y. T., Dec. 17, 1946, p. 1. Voted Dee. 19 to senc a mission to investigate 
the Greek situation. N. Y. T., Dec. 20, 1946, pp. 1, 1€; London Times, Dee. 21, 
1946, p. 3. Text of resolution: D. S. B., Jan. 5, 1947, ap. 23-24. U. N. Doe. 
§/P.V./87, Annex B. Voted Jan. 20 to place on the agenda the British com- 
plaint against Albania, filed Jan. 9. London Times, Jan. 21, 1947, p. 6; N. 
Y. T., Jan. 21, 1947, p. 1. Text of complaint, ete.; N. Y. T., Jan. 12, 1947, 
p. 42. Text of correspondence laid before Security Ccuncil: U. N. Doe. 8/247; 
8. C. O. R., 2d yr., Supplement No. 3, pp. 35-46. Adcptad Feb. 10 a resolution 
that the Balkan investigating commission had exceeded its authority in asking 
the Greex Government to postpone execution of condemned political prisoners, 
N. Y. T., Feb. 11, 1947, p. 8. Text: U. N. Doc. 8/P.V./100, pp. 7-8. Voted 
to set up a/commission on armaments, charged with preparing within 3 months 
a plan fer the general regulation and reductior of armaments and armed forces 
but with proper safeguards. London Times, Feb. 14, 1947, p: 8; N. Y. T, 
Feb. 14, 1947, pp. 1, 4. Text of resolution: p. 4; U. N. W. B., Feb, 25, 1947, 
p. 145. U. N. Doe. 8/268/Rev. 1/Corr. 1. 


20-December 2 WHALING CONFERENCE. Met in Washington with representatives from 
19 nations to amend and codify existing international regulations governing the 
conduct of whaling. D. 8. B., Dee. 15, 1946, p. 1101 At final session 13 na- 
tions signed a convention, designéd to regulate the eaten and eventually to im- 
crease the number of whales in the Antarctic region. wW. Y. T., Dec. 3, 1946, 
p. 11. Text of Final Act, Convention and Protocol: Irte-national Whaling Con- 
ference Doc. 64 (Dec. 1, 1946); G. B. M. S. No. 3 (1947), Cmd. 7043. 


21 NETHERLANDS—-Unitep Erates. Exchanged notes at Washington agreeing’ that 
both countries will abstain from adopting any measures im their commercial poli- 
cies prejudicial to the objectives of the proposed Trade and Employment Confer- 
ence, Text: D. S. B., Dec. 15, 1946, pp. 1102-1109. 


22-January 29, 1947 PoLisH ELECTION. American and Britisk notes of Nov. 22 re- ` 
minded Poland of the pledge in the Yalta agreement fcr ‘free and unfettered’? 
elections. N. Y. T., Nov. 23, 1946, p. 5. Text of U. 3. note: D. S. B., Dee. 8, 
1946, p. 1057; N. Y. T., Nov. 26, 1946, p. 20. Polish note of Dec. 19 rejected 
British note and accused British Government o2 failure to fulfill ‘‘ Potsdam and 

~ Yalta obligations to Pcland ‘in deed or spirit*.’’ N.Y T., Dec. 22, 1946, pp. 
1, 33. Excerpts: London Times, Jan. 15, 1947, p. & On Jan. 5 U. S. sent 
jdentie notes to Great Britain and Russia asking joint action in demanding that 

` the Polish Government permit free political campaign ng for Jan. 19 elections, 
Text: D. S. B., Jan. 19, 1947, pp. 135-136; N. Y. T., Jan. 8, 1947, p. 6. U.S. 
note, delivered to the Polish Government on Jan. 9, charged violation of the 
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agreements of Talta and Potsdam because of coatinued policy of suppression 
and intimidation of certain politizal groups. Text: N. Y. T., Jan. 10, 1947, pp. 
1,7; D. 8. B., Jan. 19, 1947, pp. 184-135; Cong. Ree. (daily) Jan. 10, 1947, PP- 
227-228. Substance of Soviet note of Jan. 13 to U. S.: D. S. B., Jan. 26, 1947, 
p. 164. President Bierut rejected 'U. S. and British charges of political oppres- 
sion on Jan. 14. N. Y. T., Jan. 15, 1947, p. 19. British reply tc Polish note of 
Dec. 19 was del:vered Jan. 14. ` London Times, Jaa. 15, 1947, p. 3. On Jan. 15 
the U. S. received the only Polish reply to 3 U. S. notes. It rejected American 
protests. WN. Y. T., Jan. 16, 1947, p. 17; London Times, Jan. 16, 1947, p. 4. 
Department of State’s formal statement of Jan. 28, based on American Em- 
bassy’s observation, charged intimidation in the elections. Text: N. Y. T., Jan. 
29, 1947, p. 19; D. S. B., Feb. 9, 1947, p. 251. Final official figures“ of allocation 
of Diet seats: London Times, Jan. 30, 1947, p. 3. 


26—January 16, 1947 KOREAN OCCUPATION. U.S. Department of State announced Jan. 
10, an exchange of notes of Nov. 26 and Dec. 24 between Russian and U. S. 
army commanders in Korea on the possibility of re-opening talks regarding a 
trusteeship for Korea prior to self-government. N. Y. T., Jan. 11, 1947, p. 6. 
Texts: D. S. B., Jan. 26, 1947, pp. 168-173. Text of Jan. 4 statement by Lieut. 
General Hodge on U. S. policy toward Korea: D. S. B., Jan. 19, 1947, pp. 128- 
129. Text of General Hodge’s statement of Jan. 16 on activities of dissident 
Korean groups: D. S. B., Feb. 2, 1947, p. 210. 


27 GREAT BRITAIN—BWEDEN. Signed agreement at London relating to air services. 
Text, with annex: G. B. T. S. No. 68 (1946), Cmc. 7008. 


27/December 27 ÅLBANIA—YUGOSLAVIA. Signed economic and financial agreement on 
Nov, 27. London Times, Dec. 12, 1946, p. 4. Ratified Dec. 27 by the Yugo- 
slav Parliament N. Y. T., Dec. 28, 1946, p. 7. The text was published Dec. 
29. It provided for the formation of a common tariff and customs territory, 
unification of state planning and monetary equality. C. I. E. D., Dée. 23, 1946/ 
Jan. 12, 1947, p. 26. 


27—December 13 Untrep Nations. Narcotic Drugs Commission. Representatives of 
15 nations held first session at Lake Success. D. S. B., Dec. 8, 1946, p. 1050. 
Text of resolution adopted Nov. 29 on abolition of opium smoking in the Far 
East: D. S. B., Dee. 29, 1946, p. 1170. Session ended Dee. 13. List of mem- 
bers, and accomplishments of the Commission: D. S. B., Jan. 1, 1947, p. 91~ 
104. Text of Eeport to the Economic and Social Council: U. N. Doc. E/251. 


28-January 22,1947 Fzanom. First National Assembly of the Fourth Republic opened 
Nov. 28. Presijent-Foreign Minister Bidault resigned. N. Y. T., Nov. 29, 1946, 
p. 6. On Dee. & the Electoral College chose most of the members of the Council 
(second part of the Parliament). N. Y. T., Dec. 9. 1946, p. 10. Leon Blum was 
chosen as Presijent-Premier of the interim government on Dee. 12. N. Y. T. 
Dee. 13, 1946, p. 9; London Times, Dec. 13, 1946, p. 4. The Council of the Re- 
public, the upper chamber under the new Constitution, held its inaugural session 
Dec. 24. This meeting marked the end of the provisional régima and the entry 
into force of the Constitution. London Times, Dee. 27, 1946, p. 3; N. Y. T, 
Dee. 25, 1946, p. 10. Vincent Auriol was electei first President on Jan. 16. 
N. Y. T., Jan. 17, 1947, p.-1; London Times, Jan. 17, 1947, p. 4. On Jan. 22 
Paul Ramadier formed a coalition Cabinet, giving the first complete constitu- 
tional government in seven years. N. Y. T., Jan. 23, 1947, p. 1. Members of 
the Cabinet: Lcndon Times, Jan. 23, 1947, p. 4. 
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29 ARGENTINS—Brasit. Signed commercial agreement in Buenos Aires. Text, in 
Spanish: Boletin del Ministerio de Relaciones Exteriores y Culto de la Nación 
Argentina, Nov. 1946, pp. 17-25. 


29  CREDITS—LIECHTENSTEIN. U. 8. Treasury urbloeked essets of Liechtenstein 
N. Y. T., Nov. 30, 1946, p. 23. 


30 Spanish Recoenruon (Republican Govt. in Exile). Announced by Bulgaria 
N. Y. T., Dee. 1, 1946, p. 27. 


December, 1946 ` j 

2 Gepman OccuratTion. Great Britain and Unitel States signed in New York an 
agreement for tke economie merging of their zones of occupation, designed to 
make the areas self-sustaining in 3 years. N: Y. T., Dec. 3, 1946, pp. 1, 12. 
Text of joint Anglo-American statement, containing the Memorandum of Agree- . 
ment: N. Y. T., Dee. 4, 1946, p. 17; London Times, Dec. 4, 1946, ». 3. Text of 
Memorandum of Agreement: U. S. No. 2 (1943), Cmd. 8984; D. S. B., Dec. 15, 
1946, pp. 1102-1104; G. B. T. S., No. 65 (1326), Cmd. 7001. 


2-13 INTER-AMERICAN DOMMISSION oF WoMEN. Firth annual assembly took place in 
Washington. AN member nations were repres2nted for the first time. The next 
meeting will be Leld at Bogotá, December, 1647. N. Y. T., Dec. 14, 1946, p. 4. 
Report on the meeting: D. S. B., Jan. 12, 1947, pp. 59-60. 


3 AusTraLia—Uniren STATES. Signed an air treasport agreement at Washington. 
N. Y. T., Dec. 5, 1946, p. 28; D. 5. B., Dec. 18, 1946, p. 1113. Text with annex’ 
U. 8. Aviation Reports, 1946, pp. 543-561. 


3 FRANCE— GREAT Exiramn. Signed financial agreement in London. N. Y. T., Dee. 
5, 1946, p. 15. Text: G. B. T. 8. No. 57 (19461, Cma. 6988. Also signed agree- 
ment concerning war damage compensation. Text: &. B. T. 8S. No. 60 (1946), 
Cmd. 7012. f 

3 New ZEALAND—Unirap Srarzs. Signed air traasport agreement at Washington. 
D. 8. B., Dee. 15, 1946, p. 1118, Text with annex: U. 8. Aviation Reports, 
1946, pp. 543-561. 


3/5 Prisoners or Wak. U. S. notes to France, Salgium, Netherlands and Luxem- 
bourg requested the release by October, 1947, of all Gezman prisoners who had 
“been loaned to tkose countries. C. I. E.-D, Mov. 25/Dee. 8, 1946, pp. 732, 745. 
Text of Secretary Byrnes’ statement of Dec. 5: D. S. B., Dee, 15, 1946, p. 1106.’ 


-38-6 Inpa. Round ‘table conference of British Goverament, Moslem and Hindu leaders 
took place in Lendon. London Times, Dec. 4, 1946, p. 4 The conference ended 
in failure as Great Britain made i+ clear that xo constitation Sa without the 
participation of the Moslems would be acceptable. N. 7. T:, Dee. 7, 1946, P- L 
Text of British statement: p. 12; London Times, Dec. 7, 1946, p. 4. 


8-18 AUSTRIAN OCCUPATION. Allied Council oe Dee. 3 to reduce occupation costs 
- to 15% of the Austrian budget after Jan. 1 and to divide them nearly equally 
among the Allies. N. Y. T., Dec. 4, 1946, p. 2£. Allied Council reached on Dec. 
13 complete agreement on main issues of the Austrian denazification law and 
food distribution. N. Y. T., Dee. 14, 1946, ap. 1, 5; London Times, Dec. 14, 
1946, p. 8. British decision was announced Dec. 18 to make grants and to offer 
credits up to £10,000,000 for the economic reecvery of Austrie. London Times, 
Dee. 19, 1946, p. 4. ` 


4 Great BEITAIN—NETHERLANDS. Signed agreenent at London concerning ‘the 
supply of certain aircraft and equipment. vets G. FE. T. 8. No. 59 (1946), 


Cmd. 7011, 
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5/11 Tran—Sovier Russia. Iranian note complained, to the U. N. Security Council 


that Russia had issued a warning- against moving troops into the Azerbaijan 
province to police elections there. Text: N. Y. T., Dec. 7, 1946, p. 8; U. N. 
Doe. 8/204. The régime in Azerbaijan abandoned Dee. 11 its defiance ‘of Pre- 
mier Qavam and signified its willingness to allow Government troops to enter 
during the elections. N. Y. T., Dec. 12, 1946, p. 1. 


5—January 17, 1947 Arowc Enerey. Texts of Mr. Baruch’s address to the U. N. 


Dee. 8 


Atomic Energy Commission and altered U. S. proposals for control: N. Y. T., 
Dec. 6, 1946, p. 17; D. S. B., Dec. 15, 1946, pp. 1088-1091. Summary: London 
Times, Dee. 7, 1945, p- 3. On Dec. 12 President Truman named 9 scientists as 
members of the U. S. General Advisory Committee to assist the previously named. 
civilian committee. List: N. Y. T., Dec, 13, 1948, p. 2. The U. N. Commission 
voted Dec. 20 to refer to its working committee Mr. Barnuch’s demand for im- 
mediate approval cf U. S. proposal for international control. N. Y. T., Dec. 21, 
1946, p. 1; Londcn Times, Dec. 21, 1946, p. 3. On Dez. 27 Mr. Baruch Te- 
iterated U. S. position not to disclose atomie secrets ‘‘unjer any system which 
is open to nullification of punishment by what can be called a subterfuge.’’ 
N. Y. T., Dec. 28, 1946, p. 1. Text of remarks: p. 4. By a 10-0 vote the Com- ` 
mission adopted its first report to be sent to the Security, Council. London 
Times, Dee. 31, 1946, p. 4; N. Y. T., Dee. 31, 1946, pp. 1, 2. Text of Mr. Gro- 
myko’s statement: p. 2. Text of recommendations: p. 3. Text of Report: 
U. N. Doc. AEC/18/Rev. 1; Dept. of State. U. S. ana the United Nations 
Report Ser. No. 8. Excerpts: D. 8. B., Jan. 19; 1947, pp. 106-112. On Dec. 
31 President Truman signed Executive Order changing U. S. atomie energy 
production from military to civilian control. N. F. T., Jan. 1, 1947, p. 28, 
Mr. Baruch and fellow members of the U. S. delegation resigned from the 
Commission Jan. 4. N. Y. T., Jan. 5, 1947, pp. 1, 27; London Times, Jan. 6, 
17 in suecession to Mr. Baruch. Cong. Rec. (daily) Jan. 17, 1947, p. 450; 
D. 8. B., Jan. 26, 1947, p. 155. 


ARGENTINA—CZECHOSLOVAKIA. Signed trade agreement. New Times (Moscow), 


Dec. 15, 1946, p. 32. 


Following complaints by India concerning treatment of ics nationals in South 
Africa, the U. N. General Assembly voted to ask both governmants to adopt 
measures in conformity with minority provisions of the Charter and to report 
on these measures ab its next session, N. Y. T., Dee. 9, 1946, PP- 1, 22, Text 
-of resolution: U. N. Doo. A/64/Adid. 1, p. 69. 


8/February 18, 1947 CampBopia.. Announcement of Dee. 8 that the- territories of Cam. 


bodia and Laos would be turned over to France by Siamese troops. N. Y. T., 
Dec. 8, 1946, p. 43. Announcement of Feb. 13 stated that virtual autonomy 
had been granted by the French, partly as a result of elections in Rept. 1946, 
Article: London Times, Feb. 14, 1947, p. 3. 


9-Jonuary 31, 1947 ALsania—Grear BRITAIN. Great Britain demanded of Albania’ 


reparation for damages to 2 ships and compensation for relatives of crew mem- 
bers lost in sinking of British ships in Corfu Channel on Oct. 22: London 
Times, Dee. 10 and 12, 1946, pp. 4 and 4. Text: N. Y. T., Jan. 18, 1947, p. 34; 
U. N. Doc. $/247, pp. 2-8; 8. C. O. R., 2d yr, Supplement No. 3, pp. 36-41. 
Albanian reply, deted Dec. 21 was received Dec. 24, 1946. Summary: C. I. 
E. D., Dec. 23, 1943;/Jan. 12, 1947, pp. 1-2. Great Britain filed complaint with 
U. N. Security Council Jan. 9. London Times, Jan. 18, 1947, p. 4. Text of 
British note to Secrstary General Lie, together with text of Albanian note of 
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Dee. 21 and British reply of Jan. 9: N. Y. T., Jan. 12, 1947, p. 42. Text ‘of 
all correspondence laid before Security Council: U. N. Doc. $/247. S.C. 0. Ra 
2d yr., Supplement No. 3, pp. 35-46. On Jen. 20 the Council decided to place 
the question on the agenda. London Timez, Jan. 21, 1947, p. 6; N. Y. T. 
Jan. 21, 1947, p. 1. On Jan. 24 the Albanien Government asked that proceed- 
ings be delayed pending the arrival of its >epresentative and on Jan. 31 the 
Council voted to defer discussion until a later date, to be set by the President. 
U. N. Doe. 8/262, 


. 10-13 U. N. R. R. A. Councm. Sixth session met in Washington. The Danish Ambas- 
sador was elected chairman. N. Y. T., Dec. 11, 1946, p. 17. U. S. delegates: 
D. 8. B., Dec. 22, 1946, p. 1146. Accepted Mr. La Gaardia’s resignation Dee. 
12 and chose Maj. General L. W. Rooks to suceeed kim. N. Y. T., Dee. 13, 
1946, p. 7. Voted that relief shipments to Europe ard the Far East be eom- 
pleted not later than March 31 and June £3 respectively. N. Y. T, Dec. 14, 
1946, p. 3. Seventh session of tne Council to be corvened prior to June 30, 
1947, unless the Central Committee should decide ctherwise. Article: D. 8. B., 
Jan. 26, 1947, pp. 159-160, 177. Í 


10-14 CARRIBEAN COMMISSION. Third meeting of tre 4 national sections met in Wil- 
lemstad, “Curaçao, Netherlands West Indiex Brief account of the meeting: 
D.S. E., Jan. 26, 1947, pp. 158-159. 


11 GENOCIDE. U. N. General Assembly adopted zesolution defining and condemning 
genocide. U. N. W. B., Dec. 24, 1946, p. 2; X. Y. T., Dec. 12, 1946, p. 2. Tert 
of resolution: U. N. Doc. A/64/Add. 1, po. 188-189. 


11 GREAT BRITAIN—LUXEMBOURG. Signed agreement in London relating to money 
and property situated in Luxembourg and United Kingdom which were sub- 
jected to special measures in consequence c= the enemy occupation of Luxem- 

' bourg. Text, with exchange of notes: G. B. T. S. No. 1 (1947), Cd. 7023. 


1l~February 26, 1947 Uniten Nations—Sire. Joam D. Rockefeller, Jr., offered tract 
of land on the East River in New York City for a permanent home. N. Y. T. 
Dec. 12, 1946, p. 1. Text of offer: p. 4; U. N. Doc, 4/Site/50. The offer was 
accepted Dee. 14 by the General Assembly. 7. F. T., Dee. 15, 1946, p. 1. Presi- 
dent Truman signed bill freeing the property from gift taxes. N. Y. T., Feb. 
27, 1947, p. 10. 


12 Counc or Formar Ministers. Ended its p2ace-making sessions in New York. 
Conclusions reached: N. Y. T., Des. 13, 1946, pp. 1, 10. Report on the meeting: 
D. 8S. B., Feb. 2, 1947, pp. 183-186; Dept. cf State. Conference Ser. No. 93. 


12~January 28,1947 Spain. U. N. General Assembly adopted resolution urging recall 
by U, N. members of ambassadors to Spain and asking the Security Council to 
take up the case again if the Franco régim2 remains in power. N. Y. T., Dec. 
13, 1946, pp. 1, 8. Text of resolution: U. N Doc. A/64/Add. 1, pp. 63-64. On 
Dee. 15 the Spanish Government issued a zote stating that the nations would 
regret the decision to withdraw their Ambasszdors. C. I. E. D., Dee. 9/22, 1946, 
p. 782. Report of action taken by U. N. members up to Jan. 6, as classified by 
U. S. Department of State: D. S. B., Jan. 19, 1947, pp. 115, 122. As of Jan. 
28, 38 nations had informed the United Nations that they had no mission chiefs 
in Spain. N. Y. T., Jan. 29, 1947, p. 19. 


13 ARGENTINA—-CHILE. Signed .economic agreement providing for a ‘‘ customs 
union?’ and opening Pacific ports to each eamtry. N. Y. T., Dec. 14, 1946, p. 8. 
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13 Sours Arrica—Unirep SraTES. Signed agreement at Pretoria for the avoidance 
of double taxation and the establishment of rules of reciprocal administrative 
assistance with respect to taxes on income. N. Y. T, Dec. 14, 1946, p. 6; 
D. S. B., Dee. 29, 1946, p. 1192.. 


184January 21, 1947 TRUSTEESHIP. U. N. General, Assembly approved Report of 
Fourth Committee and 8 trusteeship agreements for League of Nations-man- 
dated territories submitted by Great Britain, France, Australia, Belgium and 
New Zealand. N. Y. T., Dec. 14, 1946, pp. 1, 3. Text of trustaeship agree- 
ments: U. N. Doe. T/8. Text of Committee report: U. N. Doc. A/258. On 
Dee, 14, refused South Africa’s request to incorporate South West Africa in 
the Union and recommended that the territory be placed under .trusteeship. 
Text of resolution: U, N. Doc. A/64/Add 1, pp. 123-124. On Jan. 21 General 
Smuts stated that his Government did not intend to submit to such an agree- 

, ment, but was willing to submit an administrative report. C. I. E. D., Jan. 
18/26, 1947, p. 50. Voted for Mexico and Iraq as 3-year members of the 
Trusteeship Council, completing the action necessary to bring into existence 
the last remaining major organ of the United Nations, N. Y. T., Dec. 15, 1946, 
pp. 1, 2. 


14 OzECHOSLOVAKIA—GzEEAT BRITAIN. Signed agreement providing for Czechoslovak 
purchase of British surplus supplies in the amount of ten million dollars. 
C. I. E. D., Dee. 9/22, 1946, p. 766. 


14 Unirep Strares—Ungevay. Signed air transport agreement in Montevideo. 
D. S. B., Dec. 29, 1946, p. 1189, Text: U. 8. Aviation Reports, 1946, pp. 575- 
581, 


14-February 15, 1947 ANTARCTIC REGIONS. Chilean Foreign Office issued statement 
Dec. 14 on Chilean sovereignty in the area. Excerpts: N. Y. T., Dec. 15, 1946, 
p. 52. Comment on French claim to Adelie Land: p. 52. Map: London Times, 
Dee, 18, 1946, p. 5. United States gave notice Dec. 27 that it reserved all rights 
to claim corned -sxplored territory in the Antarctic. N. Y. T., Dec. 28, 1946, 
p. 16; D. S. B., Jam. 5, 1947, p. 30; London Times, Dec. 28, 1946, p. 4. British 
views: N. Y. T., Dee. 29, 1946, p. 22. On Jan. 5 an Argentine mission left to 
explore the ‘‘ Antarctic sector of Argentina.’’ London Times, Jan. 6, 1947, p. 
3. The New Zealand polar policy was outlined by Prime Minister Fraser. C. 8. 
Monitor, Feb. 17, 1947, p. 10. Chilean expedition renewed Chile’s claim to a 
large area. N. Y. T., Feb. ‘16, 1947, p. 23. 


15 FrntaxnD—UnireD Srares. Finland paid $259,479.74 installment on its World 
War I debt. N. Y. T., Dec. 17, 1946, p. 20. 


15 REFUGEE ORGANIZATICN. Constitution cf the International Refugee Organization 
was approved by the U. N. General Assemby. Text: U. N. Doc. A/284, The 
document contains also agreement on interim measures to be taken in respect 
of refugees and displaced persons. 


16-20 Rerucres. Delegates from 35 countries were present at the 6th plenary session 
of the Intergovernmental Committee on Refugees in London. Withdrawal of 
Soviet Russia from the Committee was announced. London Times, Dee. 17, 
1946, p. 2. Italy and Liechtenstein were elected to membership. ‘Article: 
D.S&. B., Feb. 2, 1947, pp. 200-201. 


17 ` Tran—-Unirep Stares. Effected agreement by exchange of sites granting air- 
lines of the U. S. ai traffic rights in Iran. U. S. Aviation Reports, 1946, p. 582. 
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18 Curmva—Untrer Spares. Text of statement by Presileat Truman on U. S. policy 
toward China: D. S. B., Dec. 29, 1946, pp. 1179-1133. 


18 Curnency: Srarmization. Par values of the curreacies of 82 nations and 52 
colonial areas were announced by the International kata Fund in Washing- ; 
ton. N. Y. T, Dee. 19, 1946, pp. 47, 49. i 


18-19 TRANSPƏRT Organization. Sixth session of the Coaneil of E. 0. L T. o. was 
held in Paris. Report on the meeting: D. S. B., Jen. 12, 1947, pp. 60-61. 


19/January 7, 1947 CHODREN’S Emmraunoy Funp. Executive Board of the Inter- 
national Children’s Emergency Fund held its first meeting Dec. 19. U. N. Doe. 
E/ICHF/1. At the Jan. 7 meeting Dr. Lukwik Rajehman of Poland was elected 
chairman. N. Y. T., Jan. 8, 1947, p. 11. 


20 Cuma—Unrren STATES. Signed air transport agreement at Nanking. D. s. B., 
Jan. 5, 1947, p. 30. Text, with annex: U. S. Aviaticn Reports, 1946, pp. 521- 
530.. 


20 UNITED NATIONS—INTERNATIONAL LABOR ORGANIZATON. Mr. Lie of the United 
Nations and Mr. Phalan for the I. L. O. signed protocol in New York bring into 
force the agreement concluded between the two organizations, whereby the 
I. L. O. becomes a specialized agency of tha U. N. Sconomie and Social Council. 
D. 8. B., Jan. 5, 1947, p. 24; N. Y. T., Dee. 21, 194€, p. 3. ‘Text of protocol and 
agreement: I. L, O. Ofcial Bulletin, Dez. 20, 1946. pp. 3883-393. 


20/30 GERMAN OCOUPATION. The four military governors s:gred a law Dee. 20 prohibit- 
ing the manufacturas, import, export, transport ard storage of war materiels. 
N. Y. T., Dec. 31, 1946, p. 4. The law was published Dee. 30. C. I. E. D., Dec. 
23, 1946/Jan.. 12, 1847, p. 6. Text: Oficial Gazetie 3f the Control Council tor 
Germany, Dee. 31, 1946, pp. 234-239. 


20-January 31, 1947 INDONESIA. On Dec. 20 the second chamber of Parliament au- 
thorized the Eutech Government to sign the agreement, initialed at Cheribon, 
Nov. 15, 1943, by which the Government recognises the Indonesian Republic, 
composed of Java, Sumatra and some small adjacent islands. London Times, 
Dee. 21, 194€, p. 3; N. Y. T., Dec. 26, 1946, p. 12 Tjokorde Rake Soekawati 
was chosen temporary President of the new state of ‘‘Hastern Indonesia’’ on 
Dec. 24. N. F. T., Dec. 25, 1946, p. 30. Queen Wilkelmina proclaimed Dec. 25 
the Provisions: State of East Indonesia, embracing all the Netherlands East In- 
dies, éast of Java and Borneo, except New Guinea. N. Y. T., Dec. 26, 1946, 
p. 19. Announcement was made Dec. 26 of formel mauguration of the. Provi- 
sional State of East Indonesia. C. S. Monitor, Dec. £6, 1946, p. 4. On Jan. 31 
the Netherlanés Commissioner and the Indonesian Premier announced readiness 
to sign the agreement, but disagreed on their conditicns for signing. N. Y. T., 
Feb. 1, 1947, £. 4. 


21 GrrECE. Mark F. Etheridge was appointed U. S. representative on the Commis- 
sion sent by the U. N. Security Council to investigate the situation involving 
Greece and bordering states. N. Y. T., Dec, 22, 1€47, p. 21. Assistants to Mr. 
Etheridge: D. S. B, Jan. 19, 1947, p. 113. 


22 France—Irauy. Signed trade and payments agreem2nz. N. Y. T., Dec. 23, 1946, 
p. 5; London Times, Dee. 23, 1946, p. 4. 

24/27 France—Gerat BRITAIN. Effected agreement by exchange of notes in London 
concerning the mutual abolition of visas. Text: G. B. T. 8. No. 71 (1945), 
Cmd. 7003. 
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25/31 Cura, National Assembly approved the new Constitution containing 175 articles. 
N.Y. T., Dec. 26, 1946, pp. 1, 18. Short summary: p. 18. On Dee. 31 Generalis- 
simo Chiang Kai-shek signed the order promulgating the Constitution. London 
Times, Dee, 31, 1£46, p. 3. 


27 AMERICAN PROPERTT IN Ponanp. Department of State announced «agreement 
was reached on principles in terms of which the procedure of compensation to 
U. S. owners of eaterprises taken over under the Polish Industries Nationaliza- 
tion Act of Jan. 3, 1946 will be implemented.’’ D. S. B., Jan. 5, 1947, p. 28. 


27 Crepirs—Potanp (Nat’l Unity Govt.). U. S. Dept. of State announced that 
Polish assets, tofaling $9,300,000, would be unfrozen as of Jan. 7, 1947. 
N.Y. T., Dec. 28, 1946, p. 1; D. 8S. B., Jan. 5, 1947, p. 28. 


27 Prru-—-Unrrep States: Signed air transport agreement at Lima. N. Y. T., Dec. 
29, 1946, p. 28; D. S. B., Jan. 5, 1947, p. 31. Text, with annex: U. 8. Aviation 
_ Reports, 1946, pp. 562-569. 


30 Prisoners or War. General Koenig (France) announced that between 7000 and — 
10,000 prisoners were being released in France and returned to their homes in 
the Saar. C. I. E. D., Dee. 23, 1946/Jan. 12, 1947, p. 6. 


31 Unire Nations. «atomic Energy Commission. Presented 1st Report to the Se- 
curity Council. Text: Dept. of State. U. S. and the United Nations Report 
Serv, No. 8; U. N. Doe. A. E. C./18/Rev. 1. 


31 Worip War. Presilent Truman issued proclamation (2714) declaring the end of 
hostilities, effective at noon, Dec. 51. Text: D. S. B., Jan. 12, 1947, p. 77. 
N. Y. T., Jan. 1, 1947, p. 1. List cf laws to expire immediately, in 6 months, 
or at other specified date: p. 22. 


31-February 11, 1947 RETUGEE ORGANIZATION. With the signature of the Constitution 
of the Internatioral Refugee Organization on Dec. 31 by Liberia, the creation 
of the Preparatory Commission is now possible, although the necessary funds 
have not yet beer pledged. N. Y. T., Jan. 1, 1947, p. 28. The Constitution 
and Agreement on interim arrangements were signed Feb. 4 by Norway and by 
Great Britain on Feb. 5, making the 10th and 11th signatures. U. N. W. B., 
Feb. 18, 1947, p. 122. By the time the Preparatory Commission met on Feb, 11, 
other signatories were Canada, Dominican Republie, France, Guatemala, Hon- 
duras, Liberia, Netherlands, Philippine Republic and the United States. U. N. 
W. B., Feb. 25, 1947, p. 168. 


31/February 13, 1947 Unirep Nations. Military Staff Committee. Ammounced com- 
pletion of work on the principles covering the composition of the United Nations 
armed forces. N. Y. T., Jan. 1, 1947, p. 27. On Feb. 13 the Seeurity Council 
requested the Committee to submit not later than Apr. 30, 1947, its recommen- 


dations with regard to basie principles which should govern these forces. 
U.N. W. B., Feb. 25, Pree 143. 


January, 1947 
1 CANADA. Canadian Citizenship Act came into force, whereby every natural-born 
Canadian and all who take out naturalization papers, become Canadian citizens, 
although still British subjects. N. Y. T., Jan. 5, 1947, IV, p. 9. 


1 . German Occupatior. Responsibility for the administration of eccnomie affairs 
in the British and American zones was formally transferred to German authori- 
ties. London Times, Jan. 2, 1947, p. 4; N. Y. T., Jan. 2, 1947, p. 18. 
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3 FRANCE—GREAT BRITAIN. Signed agreement in London providing for a‘ final 
settlement in accounting for the reciprocal use during, the war of merchant ship- 
ping. London Times, Jan. 4, 1947, p. 4. 


3-February 14 Unirsp Nations. Security Council. Summery statements by Secre- 
tary General Lie on, matters presented and the stage reached in their considera- 
tion: D. S. B., Jan. 19, 1947, p. 114; Feb. 2, p. 196; Mar. 2, pp. 385-386; U. N. 
Does. 9/238, 8/257, 8/262, $/267, and $/279. 


5 Suam—Sovier Rtssi4. Announced establishment of diplomatic relations. N.Y. T., 
Jan. 6, 1947, p. 3; C. I. E. D., Dee. 23, 1946/Jan. 12, 1947, p. 26. 


7 Cuina. In a persoral statement on leaving China General George C. Marshall 
held that both she Government and Communist leaders were to blame for the 
present conditions. N. Y. T., Jan. 8, 1947, p. 1. Text: p. 3; D. S. B., Jan. 
19, 1947, pp. 83-85. $ 


8 ECUADOR—UNITED Srares. Signed air transport agreement at Quito. D. S. B., 
Feb. 2, 1947, p. 214. 


9/24 Foop AND AGRICULTURE ORGANIZATION. Announcement made that the Prepara- 
tory Commission on World Food Proposals of the T. A. O. had agreed ‘on the 
formation of a World Food Council with executive powers, composed of 18 gov- 
ernments and certain specialized agencies’ representatives. N. Y. T., Jan. 10, 
1947, p. 2. Preparatory Commission at final sessior adopted unanimously a 4- 
point program cf voluntary cooperation to feed needy 2ountries and to stabilize 
agricultural prices. Summary: N. Y. T., Jan. 25, 1917. pp. 1, 5; London Times, 
Jan. 25, 1947, p. 4; U. N. W. B., Feb. 4, 1947, pp. 84-97, 99; D. S. B., Feb. 9, 
1947, pp. 247-250. f 


9-February 15 SPITSBERGEN (Svalbard). Norwegian Foreizn Ministry announced that 
Russia had made wartime requests (1944 ‘and 194&) for special privileges in 
Spitsbergen, sovereignty of which was granted to Norway by treaty at Paris, 
Feb. 9, 1920. N. Y. T., Jan. 10, 1947, p. 1; Jan. 11, p. 2; London Times, Jan. 
10 and 11, 1947, pp. 4 and 4. At the time of signeture, rights of Russian na- 
tionals in Spitsbergen were reserved. In March 1£2&, the Soviet Government 
made application through France for adhesion to the 1920 Treaty. In 1935 the 
Soviet Government extended de jure recognition. London Times, Jan. 16, 1947, 
p. 3. Moscow radio stated Jan. 14 that early in 1545 Norway agreed to joint 
Soviet-Norwegian defense of the island group. N. Y. T., Jan. 15, 1947, p. 20. 
British Foreign Office rejected the Soviet claim Jan 15. U. S. Department of 
State declared consultation with the U. S. would be necessary for modification 
of the 1920 Agreement. N. Y. T., Jan. 16, 1947, p. 13. Norwegian Foreign 
Office commuriqué of Jan. 16 stated Norway’s wilingness to consider the 
possibility of a Russo-Norwegian agreement for miitery bases, provided other 
interested powers consented. Text: London Times, Jan. 17, 1947, p. 3. In 
a secret sessior on Feb.. 15 the Norwegian Parlicmant rejected Russian rə- 
quest for military bases, according to announcement wf March 3. N.Y. T., Mar. 
4, 1947, p. 10. 


-11/February 16 TRANS-JORDAN—TuURKEY. Signed treaty cf friendship at Ankara on 
Jan. 11. N. Y. T., Jan. 12, 1947, p. 29; London Times, Jan. 18, 1947, p. 3. 
The treaty was ratified by Turkey on Feb. 16. London Times, Feb. 17, 1947, 
p. 3. 
12 AFGHANisTan—Sovier Russia. Exchanged ratifications at Kabul of the agrea- 
ment, signature of which was announced June 13, 1945, delimiting the Zrontier 
along she Oxus River. London Times, Jan. 14, 1947, >. 3. 


t 
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12/14-War Crimes. Yugoslavia sent note to U. S. Jan. 12 requesting that Italian erimi- 
nals registered by tae War Crimes Commission be turned over to Yugoslavia.’ 
C. I. E. D., Dec. 23, 1946/Jan. 12, 1947, p. 26. . Yugoslav note to Great Britain, 
complaining of delay in handing over war criminals in Italy, was reported Jan. 

` 14. London Times, Jan, 14, 1947, p. 4. 


13-28 Burma. Burmese delegation and heads of the British Government convened Jan. 
13 in London to diseuss the future status of Burma. N. ¥. T., Jan) 14, 1947, 
p. 21. Text of Mr. Attlee’s addres3: London Times, Jan. 14, 1947, p. 3; Con- 
versations ended Jan. 27. N. Y. T., Jan. 28, 1947, p. 18; London Times, Jan. 
28, 1947, p. 4. Or Jan. 28 Great Britain announced agreement with the Bur- 
mese to grant virtual independence immediately and ordered creation of an in- 
terim government vending the writing of a new constitution. Text of agree- 
ment initialled Jan. 27: London Times, Jan. 29, 1947; p. 4; Cmd. 7029. Sum- 
mary: N. Y. T., Jan. 29, 1947, pp. 1, 21. 


14 Fumanp—Unitep States. President Truman ordered the return to Finland of 6 
ships taken over from their Finnish owners on June 6, 1941. The owners will 
receive compensation for their use. London Times, Jan. 15, 1947, p. 4; N. Y. T. 
Jan. 15, 1947, p. 10. 


14-February 25 Praos Treary (German). Deputy Foreign Ministers of Great Brit- 
ain, France, U. S. and Soviet Russia opened meetings in London Jan. 14, to 
discuss terms of the treaty for Germany. Netherlands submitted a memorandum 
calling for a confederation of German states. N. Y. T., Jan. 15, 1947, p. 11; 
London Times, Jan. 15, 1947, p. 3. South Africa and Australia presented their 
views. N.Y. T., Jan. 25, 1947, p. £; London Times, Jan, 25, 1947, p. 3. French 
proposal for a loose federation of Garman states was handed Jan. 27 to the De- 
partment of State. N. Y. T., Jan. 28, 1947, p. 17. Russia submitted Jan. 27 

. to the Deputies a memorandum outlining procedure for preparing 2 peace treaty 

~ to be presented for ratification by a future German state. Text: N. Y. T., 
Jan. 28, 1947, p. 17. Deputies denied Albania a hearing to present claims 
against Germany. N.Y. T., Jan. 30,1947, p. 6. Session adjourned Feb. 25 with 
no agreement on terms of tha treaty. N. Y. T., Feb. 26, 1947, pp. 1, 4; London 
Times, Feb. 26, 1947, p. 3. 


15 CREDITS—AUSTRIA. U. S. Treasury unblocked Austrian assets ` in the U. 8. 
N.Y. T. Jan. 16, 1947, p. 18. 


17 Unrren Nations. Eccnomic and Social Council, Nominatiors of U. S. members 
of various commissions were confirmed by the Senate. Cong. Ree. (daily) Jan. 
17, 1947, p. 450; D. S. B., Jan. 26, 1947, p. 155. 


18/29 Cuina. Communists rejected on Jan. 18 the Nanking regime’s plans for new 
negotiations. N. F. T., Jan. 19, 1947, p. 1. U. S. Dept. of State announced 
decision to abandon effort to unify China and to stop sivil war. N. Y. T. 
Jan. 30, panels p. 1; London Times, Jan. 30, 1947, p. 4; D. 8. B., Teb: 9, 1947, 
p 258, 


18-February 3 TAARN AONA MILITARY TRIBUNAL (Far East). List of thé judges 
„and the accused on trial; C. S. Monitor, Jan. 18, 1947, p. 9. The prosecution 

rested its case Jan. 24, after presenting more than 2,300 documents as evidence. 

N. Y. T., Jan. 24, 1947, p. 18. On Jan. 27 the President af the Court refused 

to hear defense motions challenging General MacArthur's authority. to set up 

_ the Tribunal, but did allow the chalenge to be placed in tha record of the pro- 
ceedings. N. Y. T., Jan. 27, 1947, p. 4; London Times, Jan. 28, 1947, p. 3. 
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Defense motions for dismissal of charges wate overrnl2d Feb. 8, and the Court 
adjourned for 3 weeks. N. Y. Ty Feb. 3, DRG P- 3; London Times, Feb. 4, 
` 1947, p. 3. 


19-February 8 Great Brirawm—Sovær Russia. Ox Jan. “19 the British Foreign Office 
announced a protest had been sent directly zz Premier Stalin against an article 
in Pravda which alleged that the Anglo-Soviet alliance had been disavowed 
. by Foreign Minister Bevin [in an address broadcast Dee. 22. London Times, 
Jan. 16, 1947, p. 3]. VN. Y. T., Jan. 20, 1947, p. 1. Text of British note: p. 4; 
London Times, Jan. 20, 1947, p. 4. Replying to Mr. Bevin’s note, Mr. Stalin 
accepted Jan. 23 the explanation, and stated that extension of their treaty of 
alliance for 50 years would require changes in the zreaty. Texts of -notes: 
N. Y. T., Jan. 25, 1947, p. 2. Announcemect was made Feb. 8 of additional 
British note: London Times, Feb. 8, 1947, p. 4. 


20 Sovier RUSSIA—UNITED STATES. U. S. communication refused request to tum 
over to Russian authorities one Kirill Aleksee7, on the ground that no extradition 
‘treaty exists. London Times, Jan. 22, 1947, p.d. Text: D. S. B., Feb. 2, 1947, 
p. 212; N. F. T., Jan. 22, 1947, p. 7. 


20-21 U. N. E. S. C. O. Director-General informed. Secretary General of the United 
Nations by notes of Jan. 20 and 21 thaé Italy, Astria, and Switzerland had 
made pplication Zor membership. . Text of Letters: U. N. Doc. B/261. 


20-February 4 Unive Nations. Social, Commiss:on. Frartisek Kraus of Czecho- 
slovakia was elected chairman for the session at the opening meeting. N. Y. T 
Jan, 21, 1947, p. 2. Session ended Feb. 4. U. N. W. B., Feb. 18, 1947, p. 121. 
Text of Report to Economie and Social Counzil: U. N. Doc. B/260. 


20-February 5 Unirep Nations. Economic and Employment Commission. Held first 
session at Lake Success. Elected Ragnar Frisch of Norway as chairman, 
N. Y. T., Jan. 21, 1947, p. 2. ` At-final session adoptad its report to the Heo- 
nomic and Social Council. U. N. W. B., rek, 18, 1947, p. 121. Summary: pp. 
135-138. Text: U. N. Doo, E/255. 


20-February 1G Prace Treaties. Treaties with Iialy, Rumania, Bulgaria and Hun- 
gary were signed by Secretary of State Bymes on Jan. 20. D. S. B., Feb. 2, 
1947, p. 199; N. Y. T., Jan. 21, 1947, 2-1. Texss: Jan, 18, pp. 25-35; 
G. B. M. 8. No. 1 (1947), Cmd. 7022; Dept. o? State. European Ser. No. 21. 
Commentary: G. B. M. S. No. 2 (1947), Ca-d. 7026. The treaty with Finland 
was not signet by Mr. Byrnes. Text: N. Y. T., Jan. 18, 1947, pp. 35-36. 
Foreign Minisser Molotov and Foreign Secrztary- Bevin signed in Moscow and 
London on Jan. 29 and Feb. 4. N. Y. T., can. 30, 1647, p. 6; London Times, 

`+ Feb. 5, 1947, p. 4. The treaties were sigred in Par:s on Feb. 10 by 5 Axis 
states and 20 Allied nations. N. Y. T., Feb. 11, 1947, pp. 1,.3; London Times, ` 
Feb. 11, 1947, p. 4. Text of treaty with Italy: below, Supplement, pp. —. 


22/February 20 Fixuanp—Uniren States. Export-Import Eank authorized credit of 
$2 million dollars and a loan of 234 million dollars to Fimland. N. Y. T., Jan. 
23, 1947, p. 13; Feb. 21, p. 5. 


26-27 Eaypr—Great Sriram. Egyptian Prime M-nister announced that Egypt had 
broken off negotiations for revision of the 1236 treaty of military alliance and 
would submit all ‘‘outstanding problems*- to the U. N. Security Council, 
N. Y. T., Jan. 27, 1947, p. 8; London Times, Jan. 27, 1947, p. 4. Mr. Bevin 
announced failure of talks on Jan. 27. LonZon Times, Jan. 28, 1947, p. 4. 
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27-February 7 Unire Nations. Statistical Commission. Held first session at Lake 


-Suecess. Elected Herbert Marshall of Canada as chairman on the 28th. 


N.Y. T:, Jan. 29, 1947; p. 16, Approved its report to the Economic and Social 
Council at closing meeting. U. N. W. B., Feb. 18, 1947, p. 121. Text: U. N. 
Doc. E/264. The report was intended to advance tha development of a com- 
prehensive system of comparable international statisties. Summary: U. N. W. 
B., Feb. 25, 1947, pp. 165-167. 


' 27-February 10 Unirep Nations. Human Rights Commission. Held first session at 


Lake Success. Elected Mrs. F. D. Roosevelt as chairman. N. Y. T., Jan. 28, 
1947, p. 18; U. N. W. B. Feb. 4, 1947, p. 91. The next session will open at 
Geneva on July 21st. N. Y. T., Feb. 11, 1947, p. 13; U. N. W/B., Feb. 18, 
1947, p. 121. Text of report to the Economic and Social Council: v. N. Doc. 
E/259. - 


27-February 14 PALESTINE Conrsrenos. Re-assembled Jan. 27 in London. London 


Times, Jan, 28, 1947, p. 3. Arab side of the Conterence recessed Jan. 28 
for two days while conversations with the Zionists took place. `N. Y. T., Jan. 
29, 1947, p. 20. British Government compromise plan was delivered Feb. 7. 
Text: N. Y. T., Feo. 11, 1947, p..12. . At final meeting with the Arab delegation 
on Feb. 14 Mr. Bevin announced decision to turn the question over to the United 
Nations. N. Y. T., Feb. 15, 1947, pp. 1, 5. Text of-announcement at close of 
Conference: London Times, Feb. 15, 1947, p. 4. Text of Mr. Bevin’s report to 
House of Commons: London Times, Feb. 19, 1947, p. 4. l 


28 February 6. Pacirio AREA CONFERENCE. Convened at Canberra to consider the es- 


30- 


tablishment of a South Seas Regional Advisory Commission for non-self- 
governing territorizs located in the Pacific, south of the equator, and east of, 
and including Dutch New Guinea. London Times, Jan. 29, 1947, p. 3. U.S. 
delegation: D: S. B., Jan. 12, 1947, p. 51. Great Britain, France, New Zealand, 
Netherlands, Austral and the U. S. were represented. N. Y. T., Jan. 28, 1947, 


` p. 15. Closed Feb. 5. D. 8. B., Feb. 9, 1947, p. 245. 


Foop CounciL. International Emergency Food Council, meeting in Washington, 


voted for the establishment of a small committee to study the best means of as- 
sisting nations nevar before short of food. N. Y. T., Jan. 31, 1947, pp. 1, 12. 


30-February 10 GREECE. The Commission of inquiry, authorized by the U. N. Security 


31 


Council, held its first meeting Jan. 30 in Athens. London Times, Jan. 31, 1947, 
p. 3. On intervention from the Commission Foreign Minister Tsaldaris of 
Greece granted a stay of execution to 5 guerrillas. N. Y. T., Feb. 5, 1947, p. 3. 
The Commission voted Feb. 6 to ask the Council the procedure to be followed in 
requesting a government to postpone execution of political prisoners, and to ask 
the Council what rights it has generally to intervene in the internal affairs of 
the countries being investigated. London Times, Feb. 8, 1947, p. 3. Secretary 
General Lie issued Feb. 8 appeal for postponement of execution of a group of 
convicted guerrillas. N. Y. T., Feb. 9, 1947, pp. 1, 38. Announcement was 
made Feb. 9 that the executions took place before an agreement for a delay was 
reached. N. Y. T., Feb. 10, 1947, p. 12. On Feb. 10 the Council adopted U. 8. ' 


resolution instructing the Commission not to request stays unless wanted wit- 


nesses are concerned. N. Y. T., Feb. 11, 1947, p. 8; Tondon Times, Feb. 11, 
1947, p. 3. 


"ALLIED COMMISSION ‘For IraLy. Was dissolved as of midnight Jan. 31/Feb. 1. 


N. Y. T., Feb. 1, 1947, pp. 1, 4; London Times, Feb. 1, 1947, p. 4. 
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February, 1947 
1 Rone. French memorandum of Feb. 1, handel to Brit-sh, American and Soviet 
Embassies in Paris, was made public on the 3d. Sammary of_French plan for 
international control of the Ruhr’s economy: N. Y. T., Feb. 4, 1947, pp. 1, 6. 
Text: Feb. 5, p. 4. 


4 Fintanp—Sovier Russia. Signed agreement > transfer to Russia German assets 
totalling 6,000 million Finnish marks, and to æll an ere3 near Petsamo to Russia. 
C. I. E. D., Jan. 27/Feb. 9, 1947, p. 64. 


4 UNITED NATIONS—FOOD AND AGRICULTURE ORGANIZATION. Signed protocol, estab- 
lishing F. A. O. in formal relationship with the United Nations. N. Y. T., Feb. 
5, 1947, p 2; U. N. W. B., Feb. 18, 1947, p. 133. 


4 UnrreD Narions—U. N. E. S. C. O. Signed pr=tocol establishing U. N. E. 8. C. O. 
in formal relationship with the United Natims. N Y. T., Feb. 5, 1947, p. 2; 
U. N. W. B., Feb. 18, 1947, p. 133. : 


4-6 AVIATION CONFERENCE. South Pacific Regional Air Nevigation Conference met 
i at Melbourne, with 17 nations represented. W. Y. Z., Feb. 5, 1947, p. 10; Lon- 
don Times, Feb. 5, 1947, p. 3. U. S. delegat-on: D. S. B., Jan. 26, 1947, p. 158. 
At closing plenary session representatives of 3 natioas signed an agreement set- 
ting up the South Pacific Commission. Functions etc., of the Commission: 

N.Y. T., Feb. 7, 1947, p. 2. : 


5 Pouanp. Boleslaw Bierut became President. N. Y T., Feb. 6, 1947, p. 11. 
Cabinet members: N. Y. T., Feb. 7, 1947, p. 3. 


5 UNITED Narions—UNITED STATES. President Trumar. submitted to Congress his 
report on U. N. activities and U. S. participesion. iY. Y. T., Feb. 6, 1947, p. 4. 
Text of report: Dept. of State. U. S. and the Unitec Nations Report Ser. No. 7. 


6 Merxico—Unirep Srares. Mexican Ministry œ Foreign Affairs issued statement 
following conclusion of conversations, regaz=ing illagal movement of Mexican 
workers. Text, including some recommendations: D. S. B., Feb. 16, 1947, p. 308, 


6-18 Unrrep Nations. Transport and Communications Commission. Held first ses- 
sion at Lake Success. U. N. W. B., Feb. 18 1947, 3.121. Session ended Feb. 
18 with acceptance of invitation to hold next session ir Halland, the latter part 
of October or November. N. Y. T., Feb. 12, 1947 p. 17. Text of report to 
Economie and Social Council: U. N. Doe. E,’270. l 


6-19 Unrrep Nations. Population Commission. Held tiret session at Lake Success. 
Members: U. N. W. B., Feb. 4, 1947, p. 90. Text of report to the Economic and 
Social Council: U. N. Doc. E/267. 


8/11 INTER-AMERIOAN ACADEMY OF COMPARATIVE AND INTERNATIONAL Law. Opened 
2d session at Havana. Announced Feb. 11 it had reached conclusion that ‘‘ dip- 
lomatie protection of nationals abroad shomld be incorporated in a general 
international system for the defense of the rights of man.’? N. Y. T., Feb. 12, 
1947, p. 10. 


10 ARGENTINA——CHINA. Signed treaty of friend=hip at Buenos Aires. N. Y. T., 
Feb. 12, 1947, p. 10. 


10 DANUBE River. Freedom of navigation was g-aranteed by Part VII of the Bul- 
garian, Rumanian and Hungarian peace reaties, signed Feb. 10. Texts: 
G. B. H. 8. No. 1 (1947), Cmd. 7022; Dept. = State. European Ser. No. 21. 
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10-14 NON-GOVERNMENTAL ORGANIZATIONS CONFERENCE, Delegates from 190 world-wide 
organizations met at Lake Success, under the auspices of the Urited Nations, 
to establish information outlets throughout the world. N. Y. T., Feb. 11, 1947, 
p. 10. At elosing session adopted several resolutions designed to make informa- 
tion about United Nations activities more readily available. U. N. W. B., Feb. 
25, 1947, pp. 142, 174-175. 


10-24 Unrrep Nations. Status of Woman Commission. Held session at Lake Success. 
U. N: W. B., Feb. 18, 1947, p. 122. Text of Report of Economie and Social 
Council: U. N. Doe. E/281. 


11 CZECHOSLOVAKIA —HUNGARY. Czechoslovakia sent 3 notes regarding exchange of 
populations. London Times, Feb. 13, 1947, p. 8. 


11 REFUGEE ORGANIZATION. Preparatory Commission of the International Refugee 
Organization opened sessions Feb. 11 in Geneva. Elected Lieut. Gen. M. A. 
Pope as chairman. N. Y. T., Feb. 12, 1947, p. 12; London Times, Feb. 12, 
1947, p. 3. 


12 BULGARIAN RECOGNITION. Great Britain announced decision to grant de jure 
recognition. London Times, Feb. 13, 1947, p. 3; N. Y. T., Feb. 13, 1947, p. 14. 


12 Canapa—Unirep Srarzs. Announced informal agreement to continue military 
collaboration. London Times, Feb. 13, 1947, p. 4; N. Y. T., Feb. 13, 1947, p. 1. 
Text of announcement: p. 17; D. 8. B., Feb. 23, 1947, p. 361. 


12 German Occupation. U. S. and United Kingdom decartelization laws became 
effective in their zones of occupation. Text of U.S. law: D. S. B., Mar. 9, 1947, 
pp. 443-447. : 


13 DISARMAMENT. U. N. Security Council voted 10-0 with Russia abstaining to 
create an 11-nation ‘commission for conventional armaments’? excluding con- 
sideration of the atomic bomb. N. Y. T., Feb. 14, 1947, p. 1. Text of Resolu- 
tion: p. 4; U. N. Doc. 8/268/Rev. TED: 1; S. C. O. B., 2d yr., Supplement ` 
- No. 5, pp. "58-59, 


MuULTIPARTITE Conventions 


INDUSTRIAL PROPERTY. London, June 2, 1934, 
Application to: 
‘Western Samoa (by New Zealand). D. S. B., Dec. 29, 1946, p. 1188. 
INTERNATIONAL BANK FOR RECONSTRUCT-ON AND DEVELOPMENT. Washington, Dec. 27, 
1945. 
Signatures: 
Colombia. Dee. 26, 1946. 
Venezuela. Dec. 30, 1946. D. S. B., Jan. 5, 1947, p. 24; Feb. 2, p. 217. 
INTERNATIONAL COURT oF JUSTICE. Statute. Optional Clause. San Francisco, June 26, 
1945. 
. Declaration signed: 
Guatemala (effective Zor 5 years), Feb. 4, 1947. N. Y. T., Feb. 5, 1947, p. 11. 
INTERNATIONAL MONETARY FUND. Washington, Dec. 27, 1945. : 
Signature: ` 
Venezuela. Dec. 30, 1946. N. Y. T., Dee. 31, 1946, p. 4; D. S. B.; Feb. 2, 1947, 
p. 217. 
NORTH AMERICAN REGIONAL BROADCASTING. Interim Agreement. Washington, Feb. 25, 
1946. - g 
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Signatures: 
Canada, Cuba, Dominicar Republic, Great Britain, Great Britain on behalf of the 
Bahamas and Newfoundland, Mexico Cith reservation), United States. 
Open for signature by Haiti. 
In force for 3 years from March 29, 1946, ; 
Text: T. I. A. S. 1553. 
Parents (German-Owned). Londen, July 27, 1946. 
Text: D. S. B., Aug. 18, 1946, pp. 300-301. 
Came into foree Jan. 1, 1947. 
List of countries which signed or accepted the Accord before Jaa. 1, "1947: D. 8. B., 
March 9, 1947, pp. 434-425. 
POSTAL CONVENTION. Buenos Aires, May 23, 1939. 
Adherence: 
Austria. August 28, 1946. D. S. B., Feb. 16, 1947, p. 304. 
Pusiic HeaLTH Orrice. Protocol. New York, July 22, 1946. 
Signatures and Text: Cong. Ree. (daily), Feb. 10, 1947, pp. 953-954. 
TRADE Mark AND COMMERCIAL PROTECTION CoNVENTION AND PROTOOOL: Washington, 
Feb. 20, 1929. 
Denunciation: _ 
Panama (effective Nov. 18, 1947). D. S. B., Feb. 9, 1947, p. 257. 
_ WHALING Convention. Washington, Dec. 2, 1946. 
Signatures: 
Argentina, Australia, Canada, Chile, Denmark, France, Netherlands, New Zealand, 
Norway, Peru, Soviet Russia, Great Britain, United States. 
Signatures as observers: 
Iceland, Ireland, South Africa and Sweden. ` N. F. T., Dee. 3, 1946, p. 11. 
Text: G. B. M. 8. No. 3 (1947), Cmd. 7043, pp. 16-24. ` 


‘Wrptire PRESERVATION IN THE WESTERN HEMISPHERE Wastington, Oct, 12, 1940. 


Ratification dsposited: 
Peru. Nov. 22, 1946. D. S. B, Feb. 16, 1947, p. 302. 
Wortp HEALTH ORGANIZATION. Constitution. New York, July 22, 1946. 
Ratifications: ; 
Iran, New Zealand, Syris. N. Y. T., Jan. 23, 1947, p. 12; U. N. W. B., Feb. 4, 
"1947, p. 77.. ; l oy 
` f Dororuy R. DART 


JUDICIAL DECISIONS . 
THE NORDERNEY 


GREAT BRITAIN; PROBATE, DIVORCE, AND ADMIRALTY * 
[March 5, 1946] 


Prize—Enemy ship and cargo seized—Condemnation—Execution of de- 
cree of condemnation—Delivery of property to Crown in lieu of sale— 
Marshal’s costs and expenses incurred before decree—Form of order—Prize 
Court Rules, 1939, order 27, r. I' (1). i 


Order 27, rule I, of the Prize Court Rules, 1939, provides: ‘‘Where the 
Judge condemns property as prize the decree of condemnation may be en- 
forced—(1) If the property is still under arrest, by sale of such property; - 
Provided that on the application of the proper officer of the Crown the 
Court shall order delivery of the property to the Crown in lieu of sale, and’ 
if at the time of such application an order for sale has already been made but | 
no sale has taken place, the order for sale shall be rescinded for the purpose 
of giving effect to such application, but the order for delivery to the Crown 
may, if the Court thinks fit, be made subject to payment by the Crown of 
such costs, expenses, or other sums other than fee 49 in appendix B, as 
might have been ordered to be paid out of the proceeds of sale if the prop- 
erty had been sold under order of the Court.” 

The German steamer Morderney and her cargo, which consisted of 629 
miles of ‘submarine cable, were seized in Prize. The ship and cargo were 
placed in the custody of the Marshal in accordance with section 16 of thè 
Naval Prize Act, 1864. The cargo was not discharged while the ship was 
in the custody of the Marshal pending an order for condemnation.. The 
ship was requisitioned, and after its requisition the cargo remained on 
board, warehoused in the ship. 

On the application by the Crown for a decree of condemnation of the 
ship and cargo the question was raised whether an order should be made 
in the terms of order 27, rule I (1), that the Crown should pay the costs 
and expenses incurred by the Marshal other than fee 49, the ecmmission 
chargeable on a sale (see schedule B of the Prize Court Rules). Such ex- 
penses would include warehouse charges for storing the cable on board, 
and for discharging it from the ship in which it was stored on delivery. 

Mr. A. W. Roskill for the Crown submitted that, unless an order for sale 
had been made and was rescinded to enable an order for delivery to be 
made to the Crown, the Court could not make it a condition of any order 


* 62 Times Law Reports 275. 
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for delivery that the usual fees paid to the Marskal, and the expenses. 


which he had incurred or might incur in connexion with the warehousing - ` 


and delivery of the cargo, should be paid by the Crown. 

The President.—Where is the money to come from z0 meet such expenses? 

Mr. Roskill.—It is submitted that they covld be obtained from the Prize ` 
Fund Deposit Aecount. : 

The President.—So it might, until there was an audit. What would be 
the position then? The cargo has been allcwed to go, and no provisions 
`- have been made to meet these expenses. What answer would the Marshal 
have? 

Mr. Roskill—On that hypothesis, of course, he wculd have none. . 

The President.—I am quite satisfied that this condition may be imposed 
on an order for delivery where an order for sale has been made and has 
been rescinced, or where an order for sale has not yet been made. As no 
understanding is offered I propose to make an order that this submarine 
cable be delivered, subject to the payment of the costs, expenses or other 
sums incurred by the Marshal, which, of course, means those which have 
been incurred and not those which would rotionally have been incurred. 
The costs, expenses and other sums would b2 limited to what would prop- 
erly be ordered to be paid out of the proceeds of sale if the property had 
been sold. 


C. v. E. 
GREAT BRITAIN; KING’S BENCH * 


[March 29, 1946] 


It is not necessary that a deportation order should be served on the person against 
whom it has keen made before it can be held to be in force. Where such an order has 
been made against an alien, who, subsequent to the date of the order, has married an 
Englishman, and thus acquired British nationality, the effect of article 21 (3) of the 
Aliens Order, 1920, is to disregard the subsequent ckange of nationality by deeming the 
alien to retain the same nationality as she had at the date of the order, which CREER 
remains valid and effective. 

By a writ dated March 17, 1946, the plaintiff claimed a declaration and 
order prohibiting, and an injunction restraining, the defendant from de- 
porting or attempting to deport her out of the United Kingdom. 

The facts are stated in the judgment, which was delivered in Chambers. 
The case is reported with the sanction of the Judge. 

Mr. Justice Sellers—When this matter came befcre me in Chambers on 
an application by the plaintiff for an interlocutory injunction in the terms 
of the writ both parties asked me to treat the summons as the trial of the 


~ action. 


By a writ dated March 17, 1946, the plaintiff claimed a declaration ana 
order prohibiting, and an unjunction restreining, the defendant from de- 
porting or attempting to deport her out of the Unitad Kingdom. The fol- 

* 62 Times Law Reports 326, i 
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Apwing facts are obtained and found ae me from a number of affidavits put 
: in at the trial. The plaintiff was born in Zelosolotvina on June 20, 1909. _ 
At that date Zelosolotvina was in the Austro-Hungarian Empire. On 
’ April 6, 1930, the plairtiff arrived in the United Kingdom with a Czech 
- passport and has resided in this country ever since. In 1943 or 1944 she- 
- was fined for an offense in connexion with registration forms, and in March, 
1945, she was convicted at Marylebone Court of two cffences in connexion 
with the keeping of a disorderly, house, and was fined in each case. 
"On April, 1945, the Home Secretary made a deportation order on the 
plaintiff in pursuance of powers conferred by the Aliens Restriction Acts, 
1914 and 1919, and article 12 of the Aliens Order, 1920. On April 20, 
1945, the plaintiff was warned that a deportation order had been made 
against her, but the order was not then served as it was impracticable to 
carry it out at that tim. 

By letter. of November 9, 1945, to the Home Office the plaintiff asked for 
the cancellation of a restriction order made at the same time as the depor- 
tation order, and by a reply of January 9, 1946, from the Home Office, the 
plaintiff was informed that this would not be done, and that the deporta- 
tion order would shortly be inforced unless she first made her own way 
out of the United Kingdom. About this time the plaintiff approached a 
farmer to marry her for the purpose of giving her British nationality. 
On January 10, 1946, nctice of the intended marriage was given at the 
Marylebone Register Office, and on January 12, 1946, the marriage took 
place at that register ofice. The husband says that after the ceremony he 
returned to his home in the country, that he never lived with the plaintiff 
as man and wife and never had sexual intercourse with her, and that he. 
regarded the ceremony as a business proposition. This evidence was not 
challenged by the plain-iff. 

On March 1, 1946, the Home Office sent the deportation order relating 
to the plaintiff to the Commissioner of Police for the Metropolis and asked 
him to take steps to enforce it, and accordingly, on March 4, a police officer 
called on the plaintiff and told her to get her affairs in order as she might 
be deported on March 7, 1946, to Czechoslovakia. The plaintiff informed 
him that she had married an Englishman on January 12, 1946, and that the 
Russians were now in the place from which she came. The deportation 
order was not served on the plaintiff, as the practice apparently is to serve 
the order when the person concerned is arrested for the purpose of de- 
portation. 

An affidavit of a member of the Gxedhoslovakian Bar appears to establish 
that when the plaintiff was born in 1909 her legal domicile was Hungary, 
that in 1918 that part of Hungary in which she was born became part of 
the Czechoslovak Republic, that when she arrived in this country in 1930 
she was a Czech-national, and that when she married a British subject on 
January 12, 1946, she lost her Czech nationality, if she then had it, but that 
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she had: probably lost it before by a deeree of the Czechoslovak Republic 
of August 2, 1945, which came into force on August 19, 1945. , 
` The present proceedings by the plaintiff arise out-cf these facts, and it is 
necessary to consider the power and authority by which the Home Secre- 
. tary purports to act in enforcing against her the deportation order of April 
. 6, 1945. In the letters and in the police officer’s coryersation it was indi- 
cated to the plaintiff that it was proposed't2 senc her to Czechoslovakia. 


>. On the hearing before me Mr. Slade, for the plaintif, objected that there 


was no power to deport a person to a named counsr7. This was accepted 
by the Attorney-General on behalf of the Hcme Secretary, and no amend- . 
ment of the writ was therefore pressed, and no issu2 on the matter arose 
for my consideration. 
. It is provided by section 1 (1) of the Aliens Restriction es 1914 ‘(the 
principal Act) as amended by the Aliens Restriction (Amendment) Act, 
- 1919, as follows: ‘‘His Majesty may . . . by Order in Council impose re- 
striction on aliens, and provision may be made ky the order.’’ Section 
2 (1) of the Act of 1919 amends section 1 (1) of the Act of 1914 by adding. 
the following paragraph: ‘‘For determininz what nationality is fo. be 
ascribed to aliens in doubtful circumstances, and Zor disregarding, in the 
ease of any person against whom a deportation or expulsion order has been 
made, any subsequent change of nationality.” By tiese two Acts, as con- 
tinued by tke Expiring Laws Continuance Acts, mhe Aliens Order, 1929, 
was made ard was amended from time to time ug to September 1, 1939. 
it was under article 12 of the Aliens Order, 1929, that the deportation order 
_ was made in this case, and the particular ground for the order fell under 
article 12 (6) (e); ‘‘If the Secretary of Stat2 deens it to be conducive to 
the public good to make a deportation order azainst the alien.”’ 

The contentions in the case arise under article 21 (3), which provides 
that where ‘‘any deportation order under the prinzipal Act is in force 
against any person that person shall, unless the Secretary of State other- 
wise directs, be deemed -to retain his nationality as at the date of the order 
notwithstanding any intervening naturalisasion, marriage or any other 
event.’’ ‘It was contended on behalf of the plaintif that she was no longer 
an alien and that the Aliens Order had no application to her now; that by 
section 10 of the British Nationality and Status of Aliens, Act, 1914, the 
plaintiff, as the wife of a British subject, was deemed to be a British sub- 
ject; and that the motive in her marrying had no bearing on the present 
question. It was further submitted on her behalf zhat, accepting that sec- 
tion 1 (1) of the principal Acts as amended, enabled the Secretary of State 
to make orders for disregarding any subsequent change of nationality, even 
for disregarding a change to British nationality, no such order had been 
made, and that article 21 (3) of the Aliens Ordez Joes not achieve that 
object but, using different words from the Act, has a different ee and 
effect. 
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The argument on behalf of the defendant was that article 21 (8) gave 
him clear power to deport the plaintiff because the deportation order was 
still in force against har, and that notwithstanding the plaintiff’s marriage 
after the date of the order she was deemed, under the article, to retain her 
nationality as at the date of the order. 

On this issue I find in favour of the defendant. The effect of article 21 
(2) is, in my opinion, to disregard the subsequent change of nationality 
by deeming the alien to retain the same nationality as at the date of the 
order—that is, to disregard a change arising or intervening between the 
date, of the deportation order and completion of the order by its execution 
‘or other determination. It was argued that article 21 (3) might apply to 
an alien changing from one alien nationality to another alien nationality, 
but not to an alien acquiring British nationality. I find nothing in the - 
language to support this view, and I do not see how the comity of nations 
would be any more or any less affected in the one cas2 than in the other. 

It was further submitted by Mr. Slade that the deportation order was 
not in force against the plaintiff and that therefore article 21 (3) does not 
apply. In my view, the order was in force. It was valid and effective, 
and, if the decision to which I have come on the first question is right, the 
order could be served at any time on the plaintiff and she could be forth- 
with arrested and deported. I see no reason for requiring a deportation 
order to be served in order to be in force, and there are good reasons 
against such a view. It would be impossible to hold that a deportation 
order in the hands of the police who were trying to effect service and arrest 
an alien ‘was not in force. The order is in force because it has been made 
and is still subsisting. It has not been carried out or revaked. j 

In my judgment, the defendant acted within his powers, and the plaintiff 
has not established-any basis for the declaration and the relief which she 
asks. I therefore dismiss the summons and the action, with costs. 


BOOK REVIEWS AND NOTES 


Making International Law-Work. By George W. Keeton and Georg 
Schwartzenberger. London: Stevens and Sons, Ltd.; 1946 (2d ed.). 
Pp. x, 266. Appendices. Index. 12/6. 

This volume is published under the auspices of the London Institute of 
World Affairs as an aid in the preparation for the Diploma in International 
Affairs offerecé by the University of London, in which the authors are re- 
spectively Dean and Sub-Dean of the Faculty of Law. In this edition the 
` text has been somewhat reduced and the appendices greatly enlarged. 

The book is an admirable critical survey and analysis of the development 
and functions of international law and its relation to the historical attempts 
at world organization. It is packed with quotations, allusions, and prece- 
dents but, unlike the first edition, it has no docamentation unless the list of 
“Readings” at the end of each chapter may be called such. 

The title may well have been ‘‘Why International Law has not Worked,’’ 
for the authors find little to commend in its past record. Indeed, the reader 
may be pardoned for wondering how it has worked az all during the 300 
years since Grotius. In this period the world has been an ill-assorted 
heterogeneous group of nations to which the term ‘‘society’’ has been gen- 
erously applied, since, as the text indicates, there has not been sufficient ` 
political cohesion to warrant the term ‘‘community.’’- This society of na- 
tions, the authors say, has been activated chiefly by motives of self-preser- 
vation and self-interest (a process called power polities) and ruled by the 
“supreme law?’ of force to which international law, leavened witt. a sprink- 
ling of international morality in deference to public »pinion, has been a 
‘subservient and useful adjunct. Indeed, did not international law create 
the very bogey of state sovereignty which has been the stumbling block of 
world organization ever since, the cause of the decline and fall of the 
League of Nations and ‘even now an apparition in the United Nations? 

The book contains little optimism for the futare of international law, al- 
though it concedes that the United Nations hold some promise of develop- 
ment through its institutions, especially the World Court. Nothing is 
made of the solid advance in international law since the Hague Conferences 
so eloquently depicted by Judge Hudson in the proceedings of the Ameri- 
ean Society of International Law for 1946. ‘‘Short o? some minimum of 
world federation (say the authors) the world powers may maintain even 
for a prolonged. period an uneasy equilibrium between themselves, but the 
rule of law between nations .. . must remain as precarious’’ as in the 
pest. 
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The-volume closes or the hysterical note, common today, that ‘‘a new and 
terrifying urgency,’’ a threat against ‘‘human existence itself,’’ leaves ‘‘no 
alternative’’ but ‘‘the establishment of a world legislature directly respon- 
sible to the peoples of the world [through elections], a world police, a world 
judiciary—and a world law.” And we are pressed toward these new and 

‘untried experiments because ‘‘the time in which taese ckanges must be 
achieved is short.’’ 

No.suggestions are volunteered, however, as to how this panacea for a war- 
torn world can be compounded, before it is too late, out of the existing 
flux of races, religions, cultures, traditions, aspirations, and ideologies now 
spread indiseriminately over the earth. Ifthey somehow could be fused, one 
may ask, what kind of government would be imposed on the world, what 
principles would it stand for, what limitations would bind it? A world gov- 
ernment could be as unjust and tyrannical as any the world has ever seen 
and new rebellions and conflicts might still arise under the old name of 
‘‘eivil war,’’ as occurred in the United States even under the Constitution. 

The authors, perhaps, sense the difficulties involved, for their final ad- 
monition is that ‘‘theze is no special virtue in legal cr political forms”’ if 
the determination to make them work is wanting. The League of Nations 
failed because this catalyst was lacking and the United Nations may fail for 
the same reason. Would the proposed representative world government 
have any better chance of success? 

L. H. Woousry 
Of the Board of Editcrs 


Mezhdunarodnoe Pravo, Uchebnoe Posobie [International Law. Study 
Aid]. By V. N. Curdenevskii and S. B. Krylov. Ed. by Prof. E. A. 
Korovin. Moscow: Advanced Diplomatie School cf the Ministry of For- 
eign Affairs, U.S.S.R.; 1946. & vols. Pp. 111, 156, and 100. 


These three small volumes represent the first systematic treatment of the 
general principles of international law to appear in the U.S.S.R. since the 
war. Krylov, who is the judge elected to the International Court of 
Justice from the Soviet nominees, and Durcenevskii, who has been a legal 
adviser to the Soviet delegation at the peace conferences and the United 
Nations, have had much experience with their subject. The volumes set 
forth no new Soviet theories, but chronicle in some detail Soviet practice 
in the familiar fields of international law. In this fact the volumes pro- 
vide a convenient source for outsiders wishing to check on the established 
Soviet position. 

Readers who are familiar with the controversy in Soviet legal circles 
during the 1930’s over the nature of international law as recognized and 
practiced by the U.8.3.R. will be interested to find that the authors do not 
enter this controversy. They state that although many articles appeared 
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. in a Soviet journal in 1989 there is as yet no work on the subject. They 
propose no theory of their own, but they discuss the issues which: gave rise 
to the conflict. For example, they consider the fact that international 

- law has been developed. largely as the result of relationships between _ 

bourgeois states. They indicate that with the advent of the U.S.S.R., in- 

ternational law could not remain solely bourgeois.in character but became 

a composite. Bourgeois states recognized some of the principles intro- 

duced by the U.S.S.R., and the latter in the interest cf coöperation recog- 

nized those aspects contributed by bourgeois norms which did not conflict 

. with the interest of the U.S.S.R. Some principles were rejected, such as 
those resting on the thesis that states are not equal, and including even 
ceremonial customs when they were utilized by hostile states against the 
interests of the U.S.S.R. The composite charazter of current international 
law is recognized as of great significance, 

_ The Republics of the U.S.S.R. are declared to have become sere. of 
international law since the law of February 1, 1544, granting them the right 
to form their own Ministries of Foreign Affairs. Recognition by other states 
or its denial is found not to affect the question of whether a new subject 
of international law has come into being. The authors review the. diffieul- 

` ties faced by the U.S.S.R. because, of delayed recognition and the legal - 

consequences, and eharadieriue such as manifestations of a cei de- 
cision. 

The familiar Soviet position as.to the duty o= a successor state to a assume 
the obligations of a predecessor is set forth. Such a duty is found to exist 
only when there-has been no social revolution. Examples from the practice 
of the French Republie following the French revolutior. and the new Soviet 
Government following the downfall of the Frovisioral Government are 
given. It is stated that the U.S.S.R. has accepted obligations under Tsarist. 
treaties in many instances by specific declaration or by tacit admission, as 
with the boundaries between itself and China. It has even consented to 
compromise by paying on new loans a higher rate cf interest than the 
market required in order to provide for small tondholders of Tsarist loans,’ 
but it has refused in general to accept the principle that it should pay 
Tsarist obligations, particularly when they were incurred to resist the revo- 
lutionary movement. i 

Territorial principles are stated with the E E of the familiar Soviet 
thesis that territory within the polar sector extending ‘north or south in 
the Arctic or Antarctic from the boundaries of a state’s mainland belongs 
to the state whose boundaries define the area if the state issues a declara- 
tion to that effect. Recogrition is given to the difference of opinion among 
` Soviet writers as to whether ice is territory. Tərritorial waters are treated 
as involving reasoned consideration in each case rather than the applica- 
tion of a general rule such- as the three mile limit. Soviet treaties with 
- . other powers concerning fishing or navigational rights- are cited as examples 
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of the preferred approach, Soviet support of the principle that dominion 
over air space coincides with territory is also given. 

The instrumentalities through which the U.S.S.R. conducts its foreign — 
relations are described. Emphasis is placed upon the trade delegations 
and the Soviet claim to immunity for these delegations. A list of all 
states with which the U.S.S.R. maintained diplomatic relations on November 

7, 1945, is appended. Existing international conventions are discussed, 
such as those creating international. agencies and regimes and the Soviet 
position on each set ĉorth. When the U.S.S.R. has not adhered, a brief 
statement of the reason is given, as for instance that the U.S.S.R. will not 

. adhere to the white slave trañe convention as it seeks to eliminate prosti- 
tution entirely. 

Arbitration as an institution is described but the Soviet preference stated 
for diplomatic action or conciliatory commissions. Arbitration is wel- 
comed only for commercial disputes involving questions of the conflict of 
laws. The treatment of the new International Court cf Justice is purely 
deseriptive. 

Non-Soviet readers will find these volumes thorough but sri when com- 
pared with American treatises for students. They may worry about the 
concept that international law wid be accepted only when it does not con- 
flict with the principles and interests of the Soviet state, because of its 
composite character. Presumably this concept concerns only customary 
law, for if the U.S.S.R. has signed a treaty, the question falls under the 
chapter which reaffirms the oft-stated principle that the U.S.S.R. considers - 
its own treaties sacred. To avoid confusion as to what principles of cus- 
tomary law are to be accepted or rejected a concerted effort might be made 
to reduce the importent principles of customary law to writing so that a 
multi-lateral treety might be signed. Perhaps the United Nations will 
expand their cocification program beyond its original scope and utilize 
it for the purpose of ereating international legislation. 

JOHN N. HAZARD 
Columbia University 


Le Droit des Gens et le Système du Droit Polonais. By Alexander-Czeslaw 
Melén. Fribourg: St-Paul; 1945. Pp. 120. 


The literature on the relation between international law and municipal 
law is now supplemented by Dr. Melén’s study. of the application ,of publie 
international law by the Polish ccurts under the Constitutions of 1921 and 
1935. Two general conclusions are stated. The first is that the Polish 
courts were enabled to give the fullest possible application to appropriate 
rules of internationa. law and treaty provisions. This conclusion seems 
to be borne out by copious quotations from the decisions of the Polish 
courts but is somewhat weakened by the failure o2 the author to distin- 
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guish holdings from dicta. The work would have been much improved 
if the author, instead of presenting a mass of isolated quotations, had dis- 
cussed the issues and the Cecisions in the most significant of the cases cited. 
.The author is also rather uncritical in his discussion of some positions 
taken by the Polish courts, particularly with respect to the view that the 
Poland of 1918 was not a new state, but a continuation of the Poland of 
1795. 

The second conclusion, that the Polish practice supports the monistic 
rather than the dualistic theory of the relation of international law to 
municipal law, is arrived at by successive elimination of various conceiv- 
able ‘‘transformers’’ of international into municipal law in Poland and is 
not very meaningful or convincing to the reviewer. The Polish practice 
in giving domestic effect to rules of customary international law and to 
treaty provisions does not appear to be basically different from the practice 
in many other states. In this connection, the author betrays lack of knowl- 
edge or understanding of the American practice and sources in asserting 
without qualification, for example, that American courts will not give effect. 
to a rule of international law unless it has been ‘‘accepted’’ by the United 
States and that proclamation by the President is essential in the United 
States to the domestie effectiveness of treaties. Dr. Melén’s dissertation 
is a useful guide to the Polish practice in the period 1919-1939, but must 
be employed with caution. 

` OLIVER J. LISSITZYN 
Columbia University 


Colección de Estudios en homenaje al profesor Camilo Barcia Trelles. Uni- 
versidad Compostelana. Santiago. 1945. Pp. 393 
This is a collection of studies offered to Professor Earcia Trelles at the 
occasion of his quarter century of teaching international law. Barcia 
Trelles, member of the Irstitut de Droit International, is widely known 
through his writings, through his stay in this country and Latin America 
‘and through his lectures at The Hague Academy. Perhaps best known 
are his studies on the Monroe Doctrine. His approach toward the study 
of international law is, contrary. to the Vienna and Italian Schools, closely 
bound up with internaticnal politics. In his treatment of the Monroe 
Doctrine, or recently of the problem of the Mediterranean, and always, 
he is, first, a Spaniard, proud of his great country and of his country’s 
achievement as the founder of the modern Law of Nations. A strong 
believer in international lew and in Spain, he is the d2fender of the ideas 
of Victoria and Suárez, according to which irternaticnal law, necessarily 
based on the rock of an cbjective law of justice, is the law of mankind, 
divided into nations. 
- Of the fifteen contributions the majority bear on problems of interna- 
tional law. Most contributors are, of course, Spaniards. But there is one 
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contribution in Portuguese, and three in English. Yanguas Messia, the well- 
known international lawyer of the University of Madrid, treats the Con- 
flict of Laws in Vatiean City. H. C. Gutteridge, of the University of 
Cambridge, England, writes on the doctrine of the forum non conveniens. 
There are interesting studies on the ‘‘Legislation of the Indies,” on legal 
problems in Visigoth:: Spain. Interesting, also from the point of view 
of literature, is the ssudy of Cacalso’s satire against internationalists in 
the XVIIIth Century. 

Edwin Borchard develops his pessimistic attitude toward an organiza- 
tion to enforce peacz, whereas Frederic R. Coudert writes on world 
organization and the role of the lawyers. Garcia Arias treats the diplo- 
matic immunities in the light of the doctrine of Bynkershoek. P. Venancio 
D. Carro, O. P. gives a highly interesting study on the conception of intèr- 
national law in the Spanish theologists-jurists of the XVIth Century and 
its connection with the teachings of St. Thomas. From these conceptions 
he draws the conclusion that all belligerents have gravely violated the law 
in this war and that all men of the XXth Century have good reason of 
being profoundly ashamed of themselves. As you would expect, the Soviet 
Union is to him the ‘“‘number one enemy”’ of all humanity. 

The introductory words to the volume are writter. by the Rector of the 
University of Santiag= de Corapostela, the leading Spanish philosopher of 
law Luis Legaz y Lacambra. 

Joser L. Kunz 
Of the Board of Editers 


La Juridiction Obligatoire de la Cour Permanente de Justice Internationale, 

By Stévan Glichitck. Paris: Jouve & Cie; 1940. Pp. 184. 

The Process of Internztional Arbitration. By Kenneth S. Carlston. New 

York: Columbia University Prass; 1946. Pages xiv; 318. $4.50. | 

It is to be hoped that a new era is dawning in the history of the judicial _ 
settlement of international disputes. To this end a resurgence is needed 
in our Jiterature on the subject, and these two volumes may be its pre- 
cursors. 

Though the first of the volumes under review was published in 1940, 
it has lost none of its value as a consequence of the revision of the Statute 
of the Court. It gives a competent outline of the compulsory jurisdiction 
of the Court, though with perhaps too little emphasis on the variety of 
instruments which concer such jurisdiction ; and more attention might have 
been given to the limits of the jurisdiction ratione materiae. Half of the 
volume is devoted to procedural matters, proceedings instituted by com- 
promis being considered along wita those instituted by applications. 

The second volumz gives evidenze of painstaking industry in the 
assembling of scattered materials, and it will be particularly useful as a 
bibliographical aid. The handling of the materials assembled, their arrange- 
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ment, and the appreciation of their significance, are tie chief problems in 
such an undertaking, and on this score the volume might have been made ` 
more helpful. The title of ‘‘jurisdiction,’’ the main part of the volume, 
is employed as a catch-all for various topies. For some of the more 
puzzling cases,.such as the later judgments of the Cenzral American Court 
of Justice and the judgments in the Sabotage cases, the facts are set forth 
in detail. A comprehensive history and analysis of international juris- 
prudence since 1794 is much to be desired, and when it is undertaken this 
volume may serve as a useful point de depart. 


i M. 0. H. 
_Of the Board of Editors 


The Alien and the Asiatic in American Law. By Milton R: Konvitz. 
Ithaca: Cornell University Press; 1946. Pp. xvi, 299. $3.00. 


This book is far above the average in its subject; it is unique, I really 
believe. The first two chapters deal with the right to exclude aliens and 
the right to expel aliens. The substance is 3as2d.upon decisions of the fed- 
eral courts, notably the United States Supreme Court in the Harry Bridges 
case. It gives, however, a good survey of the history. The author com- 
mends the Supreme Court in its latest view that deportation is a penalty 
subject to all the safeguards surrounding a criminal prosecution and pun- 
ishment. Chapter IIT is headed ‘‘The Right or Privilege of Becoming a 
-Citizen,’’ which has now been extended to most Asiatic peoples except the 
Japanese. The fourth chapter is ‘‘The Right to Remain a Citizen,” and 
deals primarily. with the Schneiderman, Baursgariner and Knauer cases. 
Chapter V discusses ‘‘The Right of. Aliens to Own Land,” and especially 
the California legislation on the subject. Chapter VI discusses ‘‘The Right 
of Aliens to Work,” and is notable for the exkaustive tables of the statute 
law of the United States furnished by the anthor on peges 190-211. Chap- 
ter VII deals with ‘‘The Right of Aliens to Share in the Natural Re- 
sources.” The author criticizes severely the discriminations found in | 
American law. Chapter VIII deals with ‘‘Foreign Languages and Segre- 
gation in Schools,’’ and insists that the seperation of the races is not equal- 
ity. Chapter IX discusses miscegenation stasutes, Chapter X the regis-, 
tration of aliens, and Chapter XI the Kirabeyashi and Korematsu cases 
and others dealing with the war orders which took persons of Japanese 
extraction, including American citizens, into relocation camps, really con- 
centration camps. 

This is followed by a bibliography, a table of statutes and documents, a 
table of cases and an index. The author produces a critique of the law 
at the end of each.chapter which adds to the value of the factual recital. 
His liberal outlook. will be concurred in by many readers. l 
i : ` Epwin BoRCHARD 
Of the Board of Editors | 
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The General Principles of Law. By A. M. Stuyt. The Hague: Nijhoff; 

1946. Pp. xii, 272. Index. 

The book under review is a Dutch Doctor’s thesis written in English. 
The contents of the book are excellent and valuable. The author inquires 
‘into the general rules of international law, governing the attribution and 
the exercise of a state’s territorial, personal, and administrative jurisdic- 
tion. While much of the relevant literature in the different languages is 
taken into consideration, the book is primarily based on desisions of inter- 
national tribunals ani courts since 1794, ine_uding the decisions of the 
highest federal courts of the United States, Switzerland, and Germany in 
cases between states cf the union, cases which were decided according to 
rules of international law. In this respect the book is excellent. 

But the-author’s insention is, first of all, ‘‘to construct a new method of 
inquiry into the general principles upon which international law is based,’’ 
and to find out how international decisions ought to be analyzed in order 
to arrive at a synthesis of the general principles of international law. The 
book is, therefore, in the author’s intention, an essay in method. The au- 
thor rejects the methcd used by other writers, who studied the problem of 
the ‘‘general principles of law, recognised by civilized nations.’’ He dis- 
trusts as dangerous tke transfer of generally recognised rules of municipal 
law into internationa_ law, or the use of ‘‘natural law.’ Since 1794 no 
irternational tribunal has applied ‘‘natural law”; where ‘‘natural law’’ 
has been invoked before international tribunals it was done to support 
political claims. i 

The inquiry has as its object the analysis of general rules of interna- 
tional law, for international tribunals apply concrete rules, not abstract 
principles. But the ‘nquiry into these general rules is made in order to 
arrive at a synthesis of the underlying general principles. There may be 
a general rule (such as the formula of the Thalweg), not derived from a 
general principle of law; there may be a recognised general principle, al- 
though, in the present state of international lew,.no general rule, deduced 
from this principle, can be defined; deriving all passible rules from such 

principles is the ‘‘fine task’’ of international tribunals. 

` What principles? Of international law or of general law? Principles 
oz general law, the author means. For instance, the rule of municipal law 
oz acquiring property by occupation of things which belong to no one and 
acquisition of sovereignty over terrae nullius, are, in the author’s opinion, 
derived from.a general principle of law, stated in Roman law as Quod 
enim nullius est, id. ratione naturali conceditur oceupanti. But it should 
be said that the fathers of international law simply transferred this rule 
oz positive Roman law, which, at the same zime, was looked upon as ratio 
` seripta, into the new internationa: law. 

The question of the nature of these “‘general principles” is excluded by 
the author from his investigation as metajuridical, but he hopes that his 


488 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


conclusions may have some interest as an introduction to the philosophy 
of law. He concludes that there are general principles of international 
law which arə ultimately based on the two juris praecepta of Roman writers: 
alterum non laedere and suum cuique tribuere. But this result is obvi- 
ously an anti-climax. For the two ‘‘principles’’ are empty formulas. 

Joser L. Kunz 
Of the Board of Editors 


L’Organisation de la Société Internationalz. By Paul Guggenheim. 
Neuchatel: Baconniére; 1944. Pp. 175. Fr. 4.75. 


Published in 1944, this study was particularly timely while the attention 
- of the world was centered on the emerging charter of the United Nations. 
But many of the author’s ideas are equally appropriate coday, for he attacks 
with admirable penetration such timeless problems as the chances for uni- 
versal federation; the limits of international organization; universalism, 
continentalism, and regionalism; the great and small powers in interna- 
tional organization; the principle of unanimity; the orzanization of public 
opinion in the international community; the Atlantic Charter and tradi- 
tional international law; and utopia, reality, and ideclogy in the field of 
international organization. 

A number of the author’s views have a special bearing on current prob- 
lems of world organization. 

Two grave defects in the League system have reappeared, according to 
Dr. Guggenheim, in the system of the UNO. They are, first, the absence 
of obligatory arbitration, and, second, ‘‘machmery of enforcement which 
is both effective and capable of frightening, in time, the eventual offender, 
but without underestimating the primitive nature of the international 
society’’ (p. 19). 

The view according to which the public international unions, such as the 
Universal Postal Union, are natural stepping stones to federation, is re- 
futed by the author, who contends that the real condition precedent here 
is an agreement among the Great Powers on their common interests. In 
fact he reserves for the latter a position of great respansibility, leaving to 
them the right to solve political disputes, witk authority, if necessary, to 
impose their will on smaller powers. Obligatozy arbitration for legal dis- 
putes is recommended, but some method of erforcing the decisions would ` 
be necessary. How this could be worked out in practice the author does 
not explain. Collective security, he believes, can be attained progressively, 
but the principle of sovereignty, and the rule of unanimity for the creation 
of new rules of law, must be maintained provisionally until the world has 
reached a more advanced stage. 

The authoz points out that there are, in present conditions, certain lim- 
its to the effcacy of world organization. Nations, big and small, are not 
likely to give up the right to determine just how far they will go in co- 
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operating among themselves. Nor will they easily surrender the right to 
. say to what extent the world organization may intervene in their internal 
affairs. Furthermore, until international law is considerably improved 
and extended, too much hope must not be entertained fur the enlargement 
of the- scope of obligatory arbitration. Finally, he says, in the effort to 
keep the peace ‘‘it seems much more important to us to solve the problems. 
of emigration, colonies, and raw materials, than to reach an agreement on 
obligatory arbitration, diplomatic mediation, interstate consultations on 
disarmament or the institution of an international police’’ (p. 48). 

Most of the current suggestions for the modification of the dogma of 

sovereignty the author considers premature, except those such as were per- 
mitted under the Covenant of the League o? Nations, and those whose aim 
is to generalize the optional procedure fcr the definitive settlement of 
political disputes. Another legitimate exception. is found in the principle 
of majority vote already functioring in the work of certain administrative 
and financial unions. Further progress in this direction must await im- 
provements in legal techniques, and such changes in the internal culture of 
states as to ensure a minimum of ideological homogeneity. 
' The author maintains that the ‘‘tribune of free peoples’ so dear to 
President Wilson can not be realized without incorporating in the new 
charter, as a sacred individual right, freedom of thought and expression.’ 
He admits, however, that this may require considerable time. 

Taking a stand waich resembles E. H. Carr’s demand for a synthesis of 
power and morality, Dr. Guggenheim warns us against two evils. These 
are, on the one hand, to cling uncompromisingly to absclute sovereignty 
and integral independence of states, and, at the other extreme, to attempt 
to set up at once some super-state provided with centralized administra- 
tive, judicial, and legislative powers like those within the individual states. 
In this order of ideas, he contends that it is futile to plan for a world police 
before we have set up some central organ cepable of determining what acts 
are illicit or aggressive. 

This is a thoughtful book, and while the issues and the arguments are not 
new—for ever since the Atlantic Charter they have been constantly de- 
bated—they are presented here with such admirable objectivity and such 
a keen critical sense, avoiding both the utopian and the reactionary, that 
the book is well worth the study of all stucents of world organization. 


JOHN B. WHITTON ` 
Of the Board of Editors 


La Costituzione deil’ ordinamento internazionale. By Piero Ziceardi. 
Milan: A. Giuffré: 1943. Pp. 457. Index. Lire 100. l 
This big volume, published in Italy in the middle of the war, is a more 

than ample theoretical investigation into the problem of those highest 

norms of general international law which form its constitution and of the 
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basic norm on which all others depend. The author rightly says that this 
investigation is of great theoretical iitegent and of great practical im- - 
portance. 

He starts his investigation with a review and critique of the doctrine. 
The problem was not studied until recently in consequ2nce of the inroads 
made into XIXth century positivism by the newer Italian School and by 
the Vienna School. The author pays tribute to Verdross as the principal 
' and highly influential pioneer in this field. But he rejects the construc- 
tions of both these schools. The basic norm, he states, identifies a legal 
order ; if the basic norm is changed, the old legal order is extinguished, the 
continuity of the legal order is broken. But the basiz norm ean not be 
sought in sociology or ethizs; it can not, contrary to ihe Vienna School, ` 
be sought in a pre-supposed, non-positive norm. All this would destroy 
` the science of law as an independent science, would make it a mere tech- 
nique, a mere appendix of en other science—sociology, ethics or philosophy 
. —, from which it would have to take its object. For the science of law 
_ to be an independent science it must be exclusively a science of positive 

law, excluding not only any notion of natural law bit also any a priori , 
considerations. 

The function of the basic norm, according to the author, is not to create 
the legal order, but to serve as thé fundamental norm of a legal order, the 
existence of which is already given. The constitutional norms, as the high- 
est norms of tlie international legal order, and the basic norm as the high- 
est of the constitutional norms, must be positive norms. The way to de- 
termine these norms is to look at the data offered by empirical, juridical 
experience. The science of law is not a normative science, but a science 
of juridical experience. 

The most important constitutional norms are the norms on the sources 
of the law; the basic norm must be the highest of these norms. Rejecting 
the treaty and the general principles of law for this task, the author finds 
custom to be the Highest source of international law. And he finds this 
to be only natural; for there is a strict connection besween the material 
structure of a society and its constitutional legal order. Rejecting the 
monistic doctrine and holding, with the Italian School. international law 
and municipal law to be toto genere different, the auzhor insists on the 
non-authoritarian character, on the parity-structure of international law, 
on its high degree of decentralization. In consequence, only custom 
can constitute the basie norm, as custom is itself a highly decentralized 

. form of creating law, decentralized to all the sovereign states. The author 
strongly insists on the fundamental principle of the equality of states. 
Not all subjects of international law possess the law-making function, but. 
only those which the author terms ‘‘International Powers’’: sovereign 
states, Dominions, and the Holy See. Of the two elements of customary 
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law, Sapedied péhayice aii Spinio  ditris, the author excludes the first as 
non-essential. 

The author recognizes the existence of particular constitutions; but as 
they consist of treaties, and as every treaty has the reason of its legal 
validity in the norm pacta sunt servanda, which is a customary rule of 
general international law, all such particular constitutions are always 
anchored in the basic norm of general international law. 

‘The book shows the virtues of the Italian School; the theoretical reason- 
ing, the far-flung acquaintance with the whole literature on international 
law in all the great, languages, the strict distinction between international 
law and international politics: Tse book, published in 1948, shows no trace 
either of fascism or of the fact that the Second World War was going on. 
The author gives in a footnote a’careful and rather complete bibliography 
of National Socialist literature on international law only to dismiss it in 
the text as political and, therefore, irrelevant for a legal discussion. 

‘But the author also clings to the dualistic construction, to sovereignty 
and equality. A modification in the sense of maxing international law 
directly binding upon individuals would, he says, necessitate a complete 
change of the presert international law to such a degree that the con- 
tinuity would be broken and the present international law be replaced by 
a totally different intzrnational legal order. 

The book is interesting. and. with many points on2 can be in agreement. 
But this reviewer considers the dualistic ecnstruction as theoretically un- 
tenable, doubts the possibility of basing the whole law on a highest positive 
norm, and can not accept the author’s method of ‘‘juridical experience.’’ 

Joser L. Kunz 





Of the Board of Editors 


Internationale Ordneng. By'Wilhelm Röpke. Zürich: Eugen Rentsch; 

1945. Pp. 355. Index. Fr. 12.00. 

Devoted exclusively to the international aspects of the crisis of society 
and how to overcome it, this penetrating study completes a trilogy of books 
which began in. 1942 with Die Gesellschaftskrisis der Gegenwart and was 
continued in 1944 with Civitas humana. The introduction deals with the 
nature of the international crisis, with false and true internationalism, the 
sociology of war, Mazhiavellism, Realpolitik, and with the implications of 
nations, sovereignty, and community of states. Aż the end of the intro- 
duction and each chapter are assembled notes, suggestive lines of research 
and exposition, and r2cent European and English-American bibliographies. 

Divided into three parts, the.first part covers ‘‘war and peace as economic 
problems’’ embracing three chapters. treating of (1) capitalism and im- 
perialism, (2) the intzrnational raw material and colonial problem, and (3) 
the international population problem. In concise understandable German 
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(not the super-theorizing verbiage), Röpke says whet he wants to say, 
calling a spade a spade. His basic theme is to treat “liberalism’’ and ‘‘col- 
leetivism’’ as the two great contrasis in conflict with each other in the 
domestic as well as in international life. He endeavcrs to prove that an 
international order is only possible on a ‘‘liberal’’ and not on a ‘‘collectiv- 
istic’’ basis. 

The second part is devoted to an analysis of the fears of world economy 
in the light of its recent decline. The obstacles to tke development.of a 
common will in the various nations to overcome this dscline are numerous 
and powerful, observes the author, but the greatest otstacle to be tackled 
is the psychological root of fear. Röpke traces the various origins of such 
fear and in two additional chapters stresses ‘‘the fea? of competition’’ and 
‘the fear of passive balances of payments.’’ 

In the third part he presents ‘‘the path to a new werld economy,’’ with 
its transitory problems of reconstruction and employment, and describes the 
paramount role to be played by the United States; the alien collectivistic 
school ; the place of planned economy; the regional prinziple; and the inter- 
national anc gold currency regulation in world eccnomy. Inseparable 
unity is required to solve all of these vital problems of reform in our time, 
asserts the author. In the concluding chapter, entitled ‘‘the world’s his- 
torical hour,*’ he attacks the current spiritual epidemizs of the masses which 
‘he believes are detrimental to national and internaticnal order. 

i CHARLES KRUSZEWSKI 
Chicago 


Philosophie du Panaméricanisme et VOrganisation ce la Paix. Le, Droit 
Panaméricain. By J. M. Yepes. Neuchâtel: Bacomnifre; 1945. Pp. 348. 


The well-known Colombian international lawyer Jesús Maria Yepes, who 
has given a great deal of his life to studies on Pan-Amevica, presents in the 
. book under review a synthesis. The ‘‘philosophical bases,” the history of 
Pan-America, che ordinary and extracrdinary Pan-American Conferences 
are briefly skesched; the Consultative Meetings are more fully treated as 
well as the Fan-American Union. There follows a Giseussion of what the 
author calls the ‘‘Pan-American law of nations.’’ 

Such synthesis naturally can not be complete; all Inter-American non- 
` political coöperation and the technical conferences are excluded. The book 
has its merits. The author is also critical of the Arbitration Treaty of 
1929, the prohibition of political activities in the Pan-American Union, the 
imperfection and confusion of the Pan-American peace machinery and pre- 
sents at the end of the book a proposal de lege ferexda for the reform of 
Pan-America. , ; 

But the book has its grave defects scientifically and juridically. It be- 
longs rather to the category of Pan-American panezyries. Pan-America 
is praised as a turning-point in history, as a model for other continents and 
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for the future world-wide international organization. The Pan-American 
law of nations, he writes, if made world-wide, would constitute the ideal 
formula, containing the secret of peace. Writing in April, 1945, he severely 
criticizes the Dumbarzon Oaks Proposals, as being opposed in fundamental 
points to the Pan-American law of nations. 

His Pan-America is really only that of 1938-1942: the Pan-America which 
has continental solidarity as its foundation, and the good-neighbor policy 
as its skeleton. And the good-neighbor policy means basically, autonomy 
and full independence—although not absolute sovereignty; equality of 
states, and strictest non-intervention by a single state, whether by force’or 
threat of force, whether direct or indirect, whether into the internal or ex- 
ternal affairs of anotker republic, and includes, therefore, the-abolition of 
diplomatic interventicn for the protection of citizens abroad. The Argen- 
tine crisis, the tension between Argentina and this ecuntry, which has de- 
layed, down to the present time, the Conference on Inter-American Defense, 
and the 9th general Conference, to ne held at Bogota, is passed over under 
discreet silence. The author tells us that the ‘‘balance of power’’ idea has 
never played any role in Latin America, that the few Latin American wars 
were of a “‘strictly juridical nature,’’ that the non-recognition of conquest, 
the principle that ‘‘victory gives no rights” are fully recognized. What 
about Chile’s conquests by war? He tells us that the Americas never re- 
pudiated the democratic and repub-ican spirit, that Latin America ‘‘prac- 
tices rigorously representative democracy,’’ and that, while the President 
has great powers, his term is'fixed in advance by the Constitution and can 
not be altered by him. But Latin America is the classical land of dictator- 
ships. What about Letin American civil wars, presidential ‘‘continuismo,’’ 
the ‘‘Estado Novo” of Getulio Vargas? The author praises America’s 
respect for the dignity of man and human rights, but Ciro Alegria rezently 
wrote that a guarantee of human rights in Latin America exists often 
“only on paper.”’ 

Here we see one of the principal juridical defects of the book. The au- 
thor only quotes and discusses the text of the Constitutions, the text of 
Pan-American treaties and resolutions and never investigates or discusses 
how they work. But a legal order consists not only of general, abstract 
norms, but also of the dynamic totality of its application through con- 
eretisation into individual norms. He who wants to know what the law 
of the Inter-American System is must also study how the abstract norms 
work in practice. There is often e divergence, sometimes a contrast, be- 
tween the principles laid down in adstracto and their application. 

The author asserts that Pan-American resolutions, if unanimously ap- 
proved, are legally binding without ratification but no discussion or proof 
of this crucial problem is offered. The author treats the 1928 tresty on 
the organization of the Union of American Republics as positive law, as the 
institutional basis of Pan-America and affirms that it is for Pan-America 
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what the Covenant was to the League of Nations. his is juridically un- 
tenable. The 1928 treaty has never been ratified by all the 21 Republics, 
has never become positive law. 

Very doubtful is also the author’s conception of a ‘“‘Pan-American law 
of nations,’’ which, he asserts, is totally different from Alvarez’ ‘‘ American 
Inter-national Law.” This conception of. the author is, to a great extent, 
natural law, as he himself says. These principles, he states, rést on nat- 
ural law and are, therefore; even if not codified in Pan-American treaties 
and resolutions, ‘‘morally binding.” But law is not ‘‘morally Penne 
if it is law it is legally binding. ; 

This reviewer is a great friend of Latin America, £ student and admirer 
of the Hispanic culture, a protagonist of the Inter-american System, but 
he is:also a legal scholar. The book under review, valuable in many parts, 
is, in the words of the dedication, to ‘‘teach the grandeur and beauty’’ of 
Pan-Americanism. But the truly objective, scientifiz, and strictly juridi- 
cal work on the Inter-American System remains to be written. 

Joser L. Kunz 


Of the Board of Editors 


Eroberung des Friedens. By Paul- Reiwald. Zurich : Europa - Verlag; 

1944. Pp. 218. 

In this unusually well EEEE volume, referring liberally and si 
cally to psychoanalysis, sccial psychology, history, pclitical science, law, 
criminology, and world literature, the author carefully develops the theme 
of man’s ancient aggressive drives, their sublimation in the individual, and 
their—so far—unsublimated survival in the sovereign state. The psycho- ` 
logical exploration of the dynamics of aggression both in the individual 
and in the group leads to a plea for a new concept and new methods of 
international organization. Preparing the reader fo> the analogy between 
individual and state, Reiwald stresses the fact that the individual, under 
the impact of natural and social forces, developed a ccnscience (super-ego - 
in psychoanalytic terminology)-and a standard of morality. Aggression 
was repressed into deep, unconscious layers of man’s self and, if. it could 
not be entirely repressed, it was turned into. channels which were useful 
and acceptable to the community. Social forces, including such coercion 
as the penal code, serve a twofold purpose: they create in the individual 
the. willingness to forego the gratification of his own aggressive drives and. _ 
at the same time provide a sanctioned and legitimate outlet for aggression 
against the criminal, the nonconformist, the one who does not sacrifice satis- 
faction of his aggressive urges. The state, on the othar hand, the sovereign 
state of our time, has not yet conquered its own aggressions. It lives by a 
double standard: toward its citizens it maintains the standards of lawful- 
ness and morality, towarc its fellow states it persists in aggressive acts and 

under the guise of sovereignty clamors for the aczeptance of the very 
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drives which it punishes within its own jurisdiction. As a result states 
commit aggressive acts against one another and, in the absence of interna- 
tional conscience and morality will continue to do so. 

How then can peace ever be conquered? Reiwald sees the answer in the 
understanding of the psychological processes which socialized the individ- 
ual—sacrifice of individual aggressive drives, identification with other indi- 
viduals of the group, and the collective, justified, and lawful unleashing 
of aggression against any individual who by his aggressive act disassoci- 
ated himself from the group—, and the deliberate application of the same 
development in interrational organization. Reiwald suggests as analogous 
steps (1) partial or total sacrifice of sovereignty on-the part of individual 
states, (2) identification of states oz nations with others to whom they are 
geographically or etknically linked and eventually with all others in a 
world society, and (8) the establishing of an international -penal code to 
act both as an outlet for collective, lawful aggression against any aggressor 
block of nations and as a conscience-building force tc promote international 
morality. 

Despite the somewhat utopian title of the book and the intensity of con- 
viction and presentation Reiwald is no utopist. He develops his theme on 
a single track and brings it to an almost irevitable sclution, which seems 
feasible and even satisfactory because it is unpretentious and essentially 
honest. If the reader is left with a slight feeling of frustration it is not 
because of anything Reiwald has said but rather because of the things he 
has left unsaid. Mor2 than anything else, a discussion of the influence of 
physical, emotional, end economic stress on individual and collective ag- 
gression would seem to have been well within the scope of this excellent 
and comprehensive psychological presentation. 

Heppa BOLGAR 
Veterans Administration, 
Psychological Clime, 
Chicago 


The Danzig Dilemma. By John Brown Mason. Stanford: Stanford Uni- 
versity Press; 19¢6. Pp. xviii, 878. Appendices. Indexes. Maps. 
$4.00. ` 
To those who mighs be tempted to question the timeliness of a book on 

Danzig which is not and does not pretend to be an authoritative exposition 

of the political, economic, ang legal data which make up the history of the 

Free City as an international entity, Dr. Mason aptly replies: ‘‘The full 

story of the Free City is valuable bezause the Danzig dilemma is not unique. 

It exists wherever the desire of one nation for access to the sea clashes 

with the national desires or rights of another people. Trieste is an ex- 

ample and there are others in Europe and South America. The experience 
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of Danzig needs to be studied, pondered, and recallec when the time comes 
to deal with these problems in a strong and effective way’’ (p. 307). 

It is often dangsrous to proceed by analogy im international government. 
The case, for example, of Trieste is more complex than that of Danzig. 
Generally speaking, one should be very cautious in applying the lessons 
of Danzig. Wherever the dilemma cf freedom of communications versus 
- national freedom arises, however, those lessons shou_d be learned. 

Some of them have an even broader bearing. There is, for example, 
the question of the appeal to the Council of the Leagre of Nations from the 

arbitral decisions of the High Commissioner who represented the League 
locally. Both Dr. Mason and, before him, Mr. Morrow, recognize that there 
was room for improvement here. 

The intricacies of the problems connected with Polani’s right to conduct 
Danzig’s foreign relations are very ably presenzed by Dr. Mason. He may 
be right in conzluding that Poland did not gain fundementally in regard to 
a free and secure access to the sea by that rigat (p. 239). However that 
may be interesting possibilities are here revealed, it would seem, for those 
who may be confronted with the wider dilemma: vhather to sse an im- 
mature people entrusted with the responsibility of the untrammeled con- 
duet of its foreign relations or to deny them any Dart in that conduct, 
perhaps in the face of growing national consciousiess and resentment. 
The solutions patiently worked out by the League High Commissioners 
may, perhaps, be adapted to the transitional stage between protectorate 
and independence in a setting very different rom ihat of Danzig where 
two nations with a great history behind them were at ‘oggerheads. 

Ultimately, the lesson of Danzig would seem to be this: where the 
interests of two or more states in an imporzant spLere of action are in- 
extricably interwoven there are only two statesmanlixe attitudes to adopt: 
cut the Gordian knot—subject the people outright zo foreign rule, or 
remove them—or else set up permanent and effective machinery for inter- 
national government, The Governing Commission fcr the Saar consti- 
tuted such machinery. It was successful. To zut th2 Gordian knot means 
human sorrow and distress, a lowering of th2 standerds of justice and 
culture, resentment and the determination tc mend 3y violence what was 
done by force. Inadequate international machinery, however, as at Danzig, 
is hardly better. It begins by raising false Lopes, festering sores are kept 
open, and, above all, reliance upon internacicnal lew and confidence in 
international organization, as an alternative to war, ar2- undermined. 

Dr. Mason’s book is a well written, easily read, substantially accurate - 
survey of the Danzig problems by an impartial observer who is also a man 
of sound judgment. I have only found in it ore statament which I believe 
is inaccurate when he says (p. 118) that, in esteblishing the Harbor Board, 
a joint commissior. headed by an umpire entrusted w-tk the ownership and 

‘the management cf the port and waterways of the Fr2e City, the Treaty 
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of Paris ‘‘negotiated’’ by the Principal Allied and Associated Powers 
greatly curtailed certain rights originally assigned to Pcland: ‘‘Instead 
of gaining complete control of the port and waterways, she was allowed 
only to share that control with Denzig on terms of equality.’’ The Treaty 
of Versailles, in Article 104, did not give Poland any control over the port 
of Danzig; it merely assured to Poland without any restriction the free 
use and service of the port as far as necessary for Polish imports and 
exports. 

‘While the book is an excellent introduction to the subject, it does not 
- quite do justice eithar to the economic issues involved or to the legal 
problems that make the study of Danzig so worth while today. The 
treatment of the prozlem of competition between Danzig and Gdynia is 
much less developed than relatively minor issues such as the case of the 
Polish letter boxes and the dispute about the port d’attache for the Polish 
naval units. There exists a good dissertation by Dr. William Cargo on 
this subject which. has unfortunately escaped Dr. Mason’s attention. 
` There is a good deal of repetition and the sub-titles are sometimes not 
quite accurate—as for example taat on p. 115—but on the whole it is an 
acceptable and well organized book. The formal presentation is good but 
not flawless either: excerpts from the Warsaw Agreement and a couple of 
maps would have much enhanced the enjoyment and profit of the reader - 
and there are two indexes where one would have done beiter service. 


JAN Host 
ECITO * : 


Legal Aid. By Robert Egerton. New York: Oxford University Press; 
1947. Pp. xvi, 160. Appendixes. $3.75. 


This book is one o= a series published by the International Library of 
Sociology and Social Reconstruction. The author is Solicitor of the British 
Supreme Court. He has supplied a Bibliography and three appendices 
dealing with the legal air problem in England. 

The book should be read against the background of the changes now tak- 
ing place in the British Empire. Whether the bar of the future is to be 
socialized or merely to undergo lesser changes is a matter of no mean in- 
terest. One may, on this point, read with benefit such articles as that by 
L. C. B. Gower in 9 The Modern Law Review 211 (October, 1946) entitled 
‘The Future of the English Legal Professicn.*’ 

The task of legal aid work is to make the law and the courts accessible to 
the poor man. As Egerton says ip. 3): 


The problem is not small or unimportant. In 1941-2 only about 
9,000,000 people in England and Wales were paying any income tax; 
in 1938-9 just over 3,500,000. The remainder of the forty-one and a 


* In this review the author expresses only his individual opinions. 
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. half million do not all require legal aid, because some of them are wives 
with husbands, or children with parents, who can afford to pay for 
legal services for their dependents, but the numbers involved are very 
substantial and there are many people wio are et present unable to 
enforce their rights by legal proeess. 


The reader who knows something of legal aid work in the United States 
will welcome a chance to observe the subject from a ecmparative, or inter- 


. national, point of view. He will be interested in the fact that only three 


chapters, V, IX, XII, are needed to cover the provisions for legal advice. 
Seven chapters deal with legal aid in court. Ix the United States less than 
ten per cent of the cases coming to legal aid societies ever get into court. 

The general reader will be attracted by the historical survey of the growth 
of an enterprise designed to make effective in Anglo-Saxon jurisprudence 
the principle that before the law must be equal. He will also find value in 
the all too brief chapter on ‘‘Legal Aid in Other Countries.’’ 

The present reviewer notes that in Englané, as in this country, many 
members of the bar have been reluctant to come to grips with the need for 
legal aid for the poor. The names of those wha, during the last generation, 
have led the fight in England for greater reccgnition of legal aid service 
are. given and the practical suggestions made ky the Rushcliffe Committee 
appointed by the Lord Chancellor in 1944. 

This is a good book, challenging, well written, and persuasive, in sup- 
port of a most important principle of democrat.c life. It should be widely 
read, particularly by lawyers. As to them, Professor Goodhart says in the ' 
introduction : ‘Thé legal profession is open to 2riticism, not because it has 
been ungenerous, but because it has closed its syes to a problem which it, 
in particular, should have recognized.” — l 

. ; coun S. BRADWAY 

Duke Umversity, 
Legal Aid Clinic 
. NOTES 


The Constitution and, What It Means Today. By Edward S. Corwin. 
Princeton: Princeton University Press; 1947 (9th ed.). Pp. xvi, 271. In- 
dex. $2.75. The newest edition of this compact and. authoritative com- 
mentary (which has gone through nine editions since 1220) brings down to 
the beginning of the present calendar year the essential developments re- 
lating to Constitutional interpretation in the Uasited States. In the eighth 
edition, which appeared in 1946, considerable attention was given to war 
powers as seen in executive and ‘legislative azts. In his preface to the 
ninth edition Professor Corwin suggests that rom dezisions affecting or- 
ganized labor and its leadership, and from the publie reaction’ thereto, are 
likely to arise ‘‘the most interesting problems of constitutional interpre- 
tation for some time to come.’ 

With the skill and incisiveness which have zome to be seGocinind with 


. his long-reecognized leadership in this field, the author aas shown what the 


law has come to be, adding critical comments in many instances, and re- 
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ferring to nearly six aundred and fifty decisions, which are listed in the 
table of cases. He offers the opinions, among others, that in the field of 
constitutional law the doctrine of stare decisis is ‘‘very shaky,” and that, 
“In consequence of the modern doctrin2 of due process of law as ‘reason- 
able law,’ judicial review ceases te have definite, statable limits . . .”’ (pp. 
192, 193). 

Specialists in interrational affairs will find in the volume a number of 
references to international law, as in connection with Congressional power 
to determine the rights and duties cf the United States under this law (p. 
56), the status and capacity of States cf the Union (pp. 77, 181), powers 
allowed to a military commander (p. 92), publie debts as affected by gov- 
ernmental succession (p. 147), and sovereignty as an attribute of national- 
ity and as including paramount ownership over tide-water lands (p. 180). 
There will probably be some disagreement with the author’s view that 
“Total War has completely destroyed International Law so far as it for- 
merly attempted to set limits to methods of warfare’’ (p. 95), but general 
appreciation of his timely observations concerning collaboration between the ` 
executive and legislative departments of the United States Government 
under the United Nations Participation Act of 1945 to fulfill engagements 
under the United Nations Charter (pp. 62—63, 102). 

i a G RosrrT R. WrusoN 
Of the Board of Editcrs 

A Diplomatic Histcry of the American Peovle. By Thomas A. Bailey. 
New York: Crofts; 1946 (8d ed.) Pp. xxvi, 937. Tables. Appendices. 
Maps. Cartoons. Index. $4.25. The appearance of the third edition 
‘of this useful diplomazic history should be welcomed by students of Ameri- ` 
ean foreign policy generally. The present reviewer has recorded his esti- 
mate of the original edition, pointing cut particularly its highly readable | 
qualities and its general effectiveness. The same qualities are to be found 
in the new edition, in which Professor Bailey carries the story on through 
six eventful years of American histcry. The second edition (1942) con- 
tained two new chapters, which relazed to the entrance of the United States 
into the Second World War; in the prasent edition the author has added 
two chapters on the diplomacy of that War, which afford a valuable sum- 
mary of the development. Particularly useful are the notes in the Biblio- 
graphical Appendix (which retains, under the classification of ‘‘Recent 
References,’’ the notes which appeared in the second edition, and has as 
“New References’? many books and articles which have appeared since | 
1942), and the Bibliographical Notes at the ends of chapters (also arranged 
so that ‘‘Recent’’ and ‘‘New”’ references are shown separately). There is 
a 387-page index. 

International legal aspects of foreign relations receive considerable em- 
phasis. The author has given special attention to developments relating 
to the international law of neutrakty. There will probably be some dis- 
sent from his view that Hitler ‘‘abolished neutral rights ...’’ (p. 757) 
or ‘‘abolished’’ part of international law (p. 772). Regardless of what 
might be concluded concerning the evolution of the law of neutrality dur- 
ing the period under examination, i> would seem to be paying the leader of 
_ the Reich too high a compliment to give him credit for abolishing law by 
violating it. Of the period following the Spring of 1940, Professor Bailey 
says that, in order to quiet the isolationist minority and give the color of 


1 This JOURNAL, Vol. 34 (1940), p. 543. 
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legality to its course, ‘‘the United States gevernmenit cited international 
law to justify departures from an international law which was now largely 
dead’’ (p. 763). Referring to the atomic bomb exploded at Hiroshima, 
he observes that “‘Many old concepts of . . . interrational law .. . were 
blown up in a billowing cloud’’ (p. §69). 

While giving considerable attention to the Good Neighbor policy as 
affected by the war, and tc such events as the relinquisiment by the United 
States in 1943 of its rights of extraterritoriality in China, and giving some 
attention to the role of the European neutrals, the acthor has not under- 
. taken to go into diplomacy conducted through Protecting Powers on such 
questions as the rules applicable to the conduét of hcstilities, the treatment 
of prisoners o? war and of civilian enemy aliens. There is a passing men- 
tion of the International Civil Aviation Conference at Chicago in 1944 
(p. 843 n.), and a brief summary of accomplishments at the Bretton Woods, 
Dumbarton Oaks, and San Francisco Conferences. 

As in the earlier editions, Professor Bailey has emphasized especially the 
part which public opinion plays in the formulation >f foreign policy. He 
stresses the need for public education in this field and concludes with the 
useful reminder that ‘‘Upon every citizen in cur democracy rests a solemn 
obligation to inform himself, so that he may shape American foreign policy 
` —his foreign policy—elong constructive and far-sighted lines.’’ 


Rozpert R. WILSON 
Of the Board of Editors 


Pearl Harbor: The Story of The Secret War. Br George Morgenstern. 
New York: Devin-Adair; 1947. Pp. xvi, 426. Appendix. Maps.. Index. 
$3.00, This is a sensational book. Persons reading -h= report of the Joint 
Congressional Committee on Pearl Harbor had the =mpression that it was 
a stroke of misfortune that so many errors in humam éaleulation had com- 
bined to make the Pearl Harbor disaster possible. To be súre the minority 
report, signed by Senators Ferguson and Brewster, had already indicated 
that the major responsibility for the success?ul atteck lay at the door of 
the higher offcials of the government in Washingtor who had failed to 
communicate the secre; Japanese messages, intercepted by the Navy De- 
partment, to Admiral Kimmel and General Short az Pearl Harbor. 

Now comes Mr. Morgenstern and with exact citations undertakes to prove 
from the reports of the eight commissions which investigated Pearl Harbor 
that the Washington officials had plenty of notice {rcm Japanese sources 
as to when the attack was coming and, if Captain Sefford’s testimony is 
to be believed, waere it was coming. They wanted Japan to commit the 
first overt act and did nothing to prevent the artisipated attack. On 
November 26, 1941, Secretary Hull knew exactly that h2 was offering Japan 
terms which no nation could accept. The use of the word ‘‘treachery’’ 
seems absolutely unjustified since every person knew that the Japanese en- 
voys in Washington had reached the end of negotiations on November 26 
and remained in Washington solely to kill time. 

Why was the flzet at Pearl Harbor in the first plaze? Was it to defend 
American or foreign interests? Why was it continucusly weakened to fight 
the undeclared war in the Atlantic? What did Franklin D. Roosevelt 
promise Winston Churchill in August, 1941, when they met in the Atlantic? 
It could hardly have been merely for the purpose cf drawing up the ab- 
straction known as the ‘‘ Atlantic Charter.” Why dd General Marshall 
take a horseback ride on the morning of December 7, when he must have 


BOOK REVIEWS AND NOTES 501 


known that the fourteenth part of the vital message was momentarily ex- 
pected? Why, in notifying Pearl Harbor at 11:58 A.M. of the impending 
danger, did he use the commercial radio which fai-ed to reach Honolulu 
until after the attack? Must we believe, as John Bassett Moore says, that 
the Pearl Harbor attack was a godsend to Franklin D. Roosevelt, enabling 

- the United States to enter both the war against Japan and Germany for 
which the president had assiduously labored? Why has tke ‘‘East Winds 
Rain’”’ file disappeared from the Na~y Department since it is crucial in pro- 
claiming Japan’s war ike intentions? 

Hither Mr. Morgerstern is blazmg a false trail or else the war was 
planned by American oficials who deceived their countrymen by making 
Messrs. Kimmel and Short scapegcats for Washington officials. The evi- 
dence must be refuted or convictior. stands. Two things, nevertheless, are 
plain: sanctions mean war and the term ‘‘aggressor’’ is worthless because 
chameleonic. This book should be read carefully by every person who does 
not identify bellecosit7 with patriotssm. The author, a Chicago newspaper- 
man, knowing the sensational character of his story, has fortified himself by 
citations from original sources. It is now tke work of the defenders of the 
official saga to refute his citations and quotations. 


HEpwin BorcHARD 
Of the Board of Editors 


La Conferencia de San Francisco. By Victor Andres Belaunde. Lima: 
Lumen; 1945. Pp. 160. Dr. Belaunde was a delegate of Peru to the 
United Nations Conference on International Organization and he has writ- 
ten what is partly a personal record and partly a commentary on the work 
of that Conference. It is colored dy his devotion to American solidarity 
and by animosity toward Russia: thus he denies, on page twenty-five, Molo- 
tov’s fear that a Latin American kloe would vote against Russia, and, on 
page twenty-eight, rejoices in the wtidad moral del Continente which voted 
Argentine into the Conference. 

Aside from such pzedilections, and even including them, the book is a 
contribution to our understanding of the United Nations. It gives a vivid 
picture of the apprehensions of the small nations as to the dominance 
claimed by the Great Powers, and of their struggle, partly successful, to . 
strengthen the Assemoly and to support international law, judicial process, 
and human rights. The problem >f American regionalism he regards as 
not so difficult in terms of settlement of disputes, but he apparently 
wonders, as do others, how the Declaration of Chapultepec is to be tied into 
the United Nations system in terms oi enforcement or sanctions. The veto, 
he explains, is a reasor: for regional ection ; he is concerned as to an Asamblea 
impotente frente al Consejo paralieado. 

There are numerous suggestive comments which aid in the study of the 
Charter. Belaunde notes that the only principle in the Article entitled 
‘*Principles’’ is sovereign equality, and that few states zre agreed as to 
what it means. He comments just-y on the absurd idclatry of texts, such 
as the Moscow Declaration. He regrets the relegation of respect for treaties 
to the Preamble, which, he says, thould not contain juridical principles. 
He condemns the extension of the range of the ‘‘domestic questions”? clause, 
which he blames upor fear of the United States Senate. 

This is a book useful to students cf the Charter and particularly usefil 
as contributing to understanding of the Latin American viewpoint. 


CLYDE EAGLETON 
Of the Board of Editors 
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A Short History of the Far East. By K. S. Latourette. New York: 
Macmillan Co.; 1946. Pp. xiv, 665, Index. $6.00. At no time since the 
inauguration of formal relations between the East and the West in the nine- 
teenth century has there been a greater need for a frash clarification of the 
basic issues involved in current developments in the Faz East as well as for 
a more realistic appraisal of the rapidly changing situation in'tkat region. 
A series of stirring events is taking place in the lards of the Orient. In 
China a bitter struggle is being waged for the establishment of a genuinely 
progressive representative government. For Japaa, the conclusion’ of 
peace and the proeesses of reform and reéducation await further implemen- 

‘tation. Whereas Korea still remains divided in two separate zones con- 
trolled by two foreign armies, the Philippines have fully attained statehood. 
Although India is promised complete independence in 1948, Indonesia, 
Burma, Indo-China, and other lesser lands are passirg through the agoniz- 

ing transitional period of ‘‘blood, sweat, and tears.’ 

These events are of cataclysmic significance. They not only demand a 
rational readjustment of the relationship between th2 2olonial powers and 
subject peoples, but, more significant, test severely ibe genius and capacity 
of the technologically backward races to govern themselves and to promote 
economic well-being and happiness. The problems cf the Far East today 
are infinitely more complicated than-they were in 18934 or 1905 or 1915 
and they can be adequately understood only througa a knowledge of the 
past. Viewed in this light, Dr. Latourette’s book is & most timely and val- 
uable contributior.. 

The purpose of the work, as stated by the author, is to provide intelli- 
gent Americans, including bot ‘‘ general readers” and college teachers and 
students, with a comprehensive introductory survey of the contemporary 
Far Hast. In a sense a restatement of the author’s learned volumes on 
“The Development of China,” “The Development cf Japan,” and ‘‘The ` 
Chinese: Their History and Culture’? this book covezs a broader field and 

- deals not only with these two:countries but with Korea, India, and South- 
east Asia as well. It is divided into two sections, che first devoted to a 
study of the Orient prior to the middle of the nineteenth century when the 
influence of the West upon Asia began to become pronounced, and the’ 
second to the modern period and the changes brought atout by the invasion 
of Western ideology and technology. 

As a life-long student of the Far Hast, Dr. Latouretze exhibits throughout 
the work a complete mastery of the subject, systematic presentation of facts, 
a succinct analysis of the factors influencing “the course of events, and obvi- 
ous restraint in rendering the verdicts of history. 

. With good reascn the author attaches special importance to China in the 
development of Far Eastern affairs. Speculating over the stream of 
Chinese history, Dr. Latourette noted, as do many historians, that since the 
Ming dynasty the Chinese did fewer new things, sicwed ‘less ability to 
create, and for increasingly long periods were politically under the domina- 
tion of foreigners.. He asked a most pertinent question: ‘‘Does all this 

-indicate that the Chinese were declining in ability to rule themselves and 
to think? If so, are not the disorders of the twentieth century symptoms 
of a further and fatal decay?’’ (p. 138). The signifcence of the question 
thus raised car scareely be over-estimated, if, in our quest for realities, in 
these soul-searching days, the situation brought abort by the unmitigated 
legacy of war-time inflation and the painful acceleration of armed strife 
‘is taken into serious consideration. 


> 
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As a partial explanation, though by no means an adequate answer to this 
vitally important question, the author has written a very suggestive para- 
graph in connection vith the rise of the state cult of Confucianism in the 
Han dynasty: 


This espousal of Confucianism discouraged intellectual originality 
and weakened or obliterated rival schocls. The vigorous debates and 
the throbbing intellectual activity of the Chou pericd declined and 
disappeared. They were not immediately quenched. However, as 

_ Confucianism was more and more sponsored by the state, the road to 
official preferment and so to what ambitious men most desire—wealth, 
power, and prestige—lay through its advocacy. Intellectual variety 
and advance slowed down. China tended to become a static society, 
bound by one set of ideas. Change and progress were sacrificed to 
unity and stability (p. 107). 


It would seem undoubtedly true that the ethical precepts of Confucianism, 
the great emphasis or. filial piety and the exaggeratad sense-of family loy- 
alty, have constituted the foundatior. of an attitude of life of the Chinese 
intellectuals which made for the rigidity of stereotyped thinking and the 
inflexibility of their social and political institutions in adapting to chang- 
ing circumstances. Tne agrarian nature of Chinese economy through-out the 
ages moreover tended to perpetuate conservatism and resistance to funda- 
mental change. 

Finally, a few minor suggestions may perhaps be offered. To character- 
ize Wang An-shih’s reforms as measures ‘‘towards communism”? (p. 180) 
is somewhat misleading; ‘‘socialism’’ or ‘‘state socialism’’ may be a more 
appropriate epitaph. The United States has never been committed to ‘‘pro- 
tecting the territoria: integrity and the political independence of China” 
(p. 186) ; the word ‘‘zespect’’ was used in the Nine-Power Treaty of Wash- 
ington. In the discussion of Japan it would seem helpful to uninitiated 
readers of Far Eastern history if the internal contradictions in the Japa- 
nese social system were brought into sharper focus inesmuch as they con- 
stitute a fundamenal cause for military expansion, as Norman, Lattimore, 
Maki, and others hav2 so ably demorstrated. While the Potsdam Declara- ` 
tion is recorded, no reference is mace to the Important d2cisions of the Yalta 
Conference. 


Porro Dar 
UNERA - 
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THE NEW WORLD EEALTH ORGANIZATION 
By Warrer R. SHARP * 


' The signing of the Constitution for a World Health Organization, on 
22 July 1946 in New York City, is likely to be a landmark in the history 
of international coöperation for public health and medicine. At this 
ceremony the representatives of sixty-one nations affirmed their intention 
of bringing all intez-governmental health action under the aegis of a 
single agency which, it is hoped, will soon embrace the entire family of 
states. ‘The new ‘‘Magna Carta” >f health envisages an organization far 
wider in scope and function than any previous undertakirg in this sphere 
of international collaboration. Still more significant is the new approach 
to the problem of disease embodied in the WHO Constitution—an approach 
which takes full cognizance of the revolutionary advances of the past decade 
in preventive and curative medicire. _ 

The steps leading to the International Health Conference at Hunter 
College last summer constitute equally a landmark in the development of 
the United Nations system. The icea of creating a new world-wide health 
agency had its inception at the San Francisco Conference. At the in- 
stance of the Brazilian and Chinese delegations a resolution was unani- 
mously adopted requesting the United Nations to call as soon as possible 
a confererice with this enc in view. The following February the Economic 
and Social Council initiated action to this effect by establishing a Technical 
Preparatory Committee of Experts. to formulate draft constitutional 
proposals for the new organization and instructing the Secretary-General 
to convene an International Health Conference in New York not later than 
20 June. WHO, when it comes into being, will therefore be ‘‘the first- 
born child’? of the United Nations in the sense of Article 62 of the Charter; 
and once WHO is brought into formal relationship wita the UN, it will be 
the first. ‘‘specialized agency’’ to materialize as a , result of direct UN 
sponsorship. 

In the birth of WHO iat was a further innovation. For the first time 
since the end of hostilities against the Axis representatives of neutral and 
ex-enemy states were permitted not only to participate in a meeting held 
under official United Nations auspices but also to affix their signatures to 
the formal instruments adopted by the Conference. Sixteen countries not 
members of the UN were invited, to send observers to Hunter College and 


* Chairman, Departmeat of Government, College of the City of New York. The 
opinions expressed i in this artiele are those of the author in his private capacity and not 
as a staff official of the Iaternational Health Conference or as Administrative Consultant 
to the Interim Commissicn of WHO. 
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nee alee a organizations namely TAO. ILG, PICAO, 


“UNERCO, UNRRA, the Office international d’Hygiéne publique, the Pan- 
; American Sanitary Bureau, and from three private organizations namely 


ie; League of Red: Cross Societies, the World Federetion of Trade Unions, 


i “and the Rockefeller’ Foundation. These observers, together with voting 
. delegations from all the then fifty-one members of UN, made up the largest 


and most representative gathering of publie health officials ever to as- 
semble under the same roof. All the world bit Spain took part (or was 
invited to take part) in the historic meeting. 

In addition to the Constitution of WHO tkree other instruments were 
signed at the conclusion of the Conference: the Final Act, an Arrangement 
for the immediate establishment of an Interim Commission, and a Protocol 
providing for the gradual liquidation of the Office international d’ Hygiene 
publique.” In accordance with Chapter XIX of the WHO Constitution 
the latter will come into force as soon as twenty-six states members of the 
United Nations formally azcept the instrument.’ Undar the Arrangement 
setting up the Interim Commission, the inaugural session of the World 
Health Assembly (the general policy-determining organ of WHO) must 
be convened not later than’ six months after the Constitution becomes 
effective. 

Pending the establishment of the permanen; Organization, the Interim 
Commission is instructed by the Arrangement to formulate detailed plans 
for its initial administrative set-up and working prcgram.t The Commis- 


‘sion is also entrusted with the task of expediting the transfer of the func- 


tions of the League of Nations Health Organization, the Ojfice, and the 


1 Countries acc2pting were: Albania, Austria, Bulgaria, Eir2, Finland, Hungary, Ice- 
land, Italy, Portugal, Siam, Sweden, Switzerland, and Transjardan. Only Afghanistan, 
Rumania, and Yemen failed to respond. 

2The Final Act, WHO Constitution, and Arrangement were signed on “behalf of 
sixty-one states; the Protocol on behalf of sixty. Among tke signatories to all four 
instruments were the U.S.S.R., Byelorussia, and the Ukraine—subject to - subsequent 
approval. 

8 By 1 June 1947 fourteen states had indicated acceptance: China and the United 
Kingdom (by signature without reservation as to approval), and Albania, Canada, 
Ethiopia, Iran, Italy, Liberia, Netherlands, New Zealand, Szudi Arabia, Switzerland, 


` Syria, and Transjordan (by deposit of instruments of accep-arce vith the Secretary- 


General of the United Natiors). 

4 The Commission consists- of ‘‘eighteen states entitled to Cacimba perscns to serve 
on it,’’? these states having been elected by the Coaferenes. They are: Australia, 
Brazil, Canada, China, Egypt, France, India, Liberia, Mexi-o, Netherlands, Norway, 
Peru, Ukraine, United Kingdom, United States, U.S.£.R., Venezuela, and Yugoslavia. 
In making the selection the Conference gave special regard to the desirability of a 


_ broad geographical representation, particularly since tre memoers of the Interim Com- 


mission are expected to act collectively for all the signetories z0 the WHO Constitution. 
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UNRRA Health Division, as well as Stie itato of negotidtio swith the: 
Pan-American Sanitary organizaticn looking toward ‘ts: even Yin 
with WHO. The Interim Commission has established its “headqiiarters n 
office in New York (Empire State Building) and a working. ċenter ain ‘the na, 
Palais des Nations at Geneva. - S 


At its first session in New York ‘July 1946) the Commission appointed ; te 


Dr. Brock Chisholin, formerly Canadian Deputy Minister of Health and an 
internationally known psychiatrist, as its. Executive Secretary. <A small 
technical and administrative staff was promptly assembled, consisting 
largely of personnel transferred from the League Health Section, the 
Office, and the UNRRA Health Division. Desirous of avoiding any break 
in the continuity of international health coöperation, the Commission, at 
its second and third sessions in Geneva (November 1946 and March—April 
1947), set up a number of expert committees to develop programs of ` 
disease control and biological standardization work and to draft proposals 
for revising existing International Sanitary Conventions. Early in 1947 
the responsibility for continuing through the year the peace-time phases 
of the UNRRA program of emergency assissance to the health services of 
of war-devastated European countries, Ethiopia, and China was assumed 
by the Commission’s staff, a grant of $1,500,000 from UNRRA funds being 
made for this purpose. Other committees of the Commission are now 
actively engaged in the initiation of negotiations with a view to the eventual 
conclusion by WHO of codperative agreements with the United Nations 
and with those specialized agencies (ILO, FAO, UNESCO, and ICAO) 
whose activities overlap the field of WHO’s zompetence. When the World 
Health Assembly meets, probably during the early part of 1948, the transi- 
tion to the permanent Organization should accordingly be effected with a 
minimum of lost motion. 


The Central Institutional Structure of WHO 


If the United Nations may be considered the ‘‘constitutional father” 
of. WHO, the League of Nations Health Organization is clearly its ‘‘ organic 
grandfather.’? The Report of the Technical Preparatory Committee of 
Experts, which served as ‘‘the bible’’ for-the deliberations of the Interna- 
tional Health Conference, borrowed extensively from the experience of 
the League in health matters.® It will be recalled that the health work of 


5 This Report is reproduced in the Journal of the Economic and Social Council, No. 
13, 22 May 1946. The Technical Preparatory Committee consisted of sixteen publie 
health experts designated by the Coune-l from the following countries: Argentina, 
Belgium, Brazil, Canada, Chine, Czechoslcvakia, Egypt, France, Greece, India, Mexico, 
Norway, Poland, United Kingdom, United States, and Yugoslavia. The U.S.S.R. was 
invited to send an expert but did not do 30. Representatives of the Office, the League 
Health Organization, UNRRA, and the ‘Pan-American Sanitary Bureau attend the ses- 
sions of the Committee in a consultative capacity. The Committee met in Paris for 
three weeks during Mareh-April 1946. 
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the League was ecndueted by means of three principal pdi (1) a Gen- 
eral Advisory Health Conneil, whose ‘functions were entrusted to the 
Permanent Committee of the Office, (2) a Standing Health Committee of 
twelve medical experts, and (3) the Health Section o2 the Geneva Seére- 
tariat. Flanking these three bodies was a eluster of expert commissions 
‘and committees set up as circumstances requized to ssudy and report on 
methods of coping with specifie diseases and miscellaneous health prob- 
lems. The Advisory Council met annually as a central planning and 
policy body while the Health Committee, convening four times a year, 
supervised the work of the Secretariat and the expert committees. 

In the new agency these three organs substantially reappear in expanded: 
form as the World Health Assembly, the Executive Board, and the Secre- 
tariat, respectively.’ As the. general policy-determining organ of WHO, 
the Health Assembly is given the specifie functions of appointing the 
Director-General, approving the budget, electing the Executive Board, 
_ sponsoring special health conferences, establishing technical committees, 

making recommendations to Member states, and adopting conventions and 
regulations on a wide variety of subjects® = . 

While the Exezutive Board is analogous in size and function to re 
Standing Health Committee of the League, the expert character of its- 
membership is less firmly assured. The Beard will ‘consist of eighteen 
persons designated by as many Members’? (member states) for ‘over- 
lapping terms of three years. Such states will be chosen by the’ Health 
Assembly, due account being taken ef the desirability of ‘‘an equitable 
‘ geographic distribution.” While the persons designated by these eighteen 
states ‘‘should be technically qualified in the field: of health,” they will 
serve as government representatives and not as experts in their personal 
capacities. As such, they may be changed at the will of the appointing 
governments.® 


e Accounts of the League’s activities in the health field may be found in Mander, L. 
A., Foundations of Modern World Society, Stanford, 941, Chap. I; Davis, H. EB., ed., 
Pioneers in Worid Order. New York, 1944, pp. 193-208 (by Frank'@. Boudreau); de 
Huszar, G. B., ed., Persistent International Issues, New York, 1947, Chap. 4 (by George 
K. Strode) ; and Winslow, C. E. A., ‘International Crganization for Health,’’ in Report 
of the Commissicn te Study the Organization for Peac?, New York, 1944. 2. 

7 Art. 9 of the WHO Constitution. The Technical Preparatory Committee proposed 
‘í Conference’? as the name for the deliberative orgar of WHO—a term which would 
have better conformed to the terminology employed in similar UN specialized agencies; 
curiously enough, the delegates at Hunter College insisted on adopting the term 
‘Assembly’? because, in their view, it connoted a mcre represontative type of organ. 
_ 8 Arts. 13, 14, 18. The provisions dealing with conventions end Tegulations are dis- 
cussed below. 

9 Arts. 24-25. A proposal introduced bý the Ukraine to have zhe e “Big Five’? perma- 

nently represented on the Board’ received the support of only ome other delegation, 
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Some difference of opinion developed in the Conference regarding the 
_ powers of the Board. The United States delegation sponsored an amend- 
ment to the Paris Dreft Proposals which would have in effect limited the 
Board’s role to tkat of a ‘‘standing committee’’ of the Assembly. This 
amendment, seconied by Canada, China, and a number of other delega- 
tions, met with strong opposition from the Soviet and many European and 
Latin-American r2presentatives. Accordingly, in the final text of the 
Constitution, not cnly is the Board designated as ‘‘the exeeutive organ of 
the Health AssemJly,’’ but it is authorized to submit program-proposals ‘ 
on its own initiative, zo convene special conferences, to establish standing 
committees, and ‘ to take emergency measures within the functions and 
financial resources of the Organization to deal with events requiring im- 
mediate action.” The Board, in addition, nominates the Director-General 
to the Assembly aad submits to the Assembly recommendations regarding 
_ his budget. The Constitution further stipulates that the Director-General 
shall be ‘‘subject to the authority of the Board’’ when exercising his 
duties as ‘‘chief technical and administrative officer of the Organization.” 
It is apparent tnat in a fairly wide sphere of activity the functions of 
the Assembly and Board will overlap. Although this overlapping of 
authority has the virsue of flexibility it may possibly give rise to some 
friction and conftsior. Moreover, the Board’s broad powers of supervi- 
sion over the Director-General could be so exercised as to compel him to 
secure its prior consert not merely to the appointment of staff but to cur- 
rent decisions on organizational ard technical matters. To be sure, no 
such tight control is likely to develop, but the fact remains that the execu- 
tive head of the O>ganization may find himself in a position where he may 
be obliged to consult the Board far more often than will be found con- 
sistent with vigorous and. progressive administration. The ‘‘doctors’’ at 
Hunter College, rot unlike certaix American judges and constitutional 
lawyers, evinced a marked aversion to ‘‘executive discretion.” ` 
There is little taat is ncvel in tha provisions of the WEO Constitution 
dealing with the p2rmanent Secretariat, which will comprise ‘‘the Director- 
General and such technical and administrative staff as the Organization 
may require’ (Ait. 30). The Paris Draft proposed a five year term for 
the Director-General but the Conference wisely left to the Health Assembly 
the power to fix the tenure and other conditions of nis appointment. The 
conditions governing the selection of staff substantially duplicate the pro- 
visions of Art. 101 of the United Nations Charter, the parentage of which, 
incidentally, may be traced back through the UNESCO and FAO Con- 
stitutions to the practice of the League and the ILO. Individual integrity, 
_ efficiency, and cor-petence are laid down as ‘‘the paramount consideration 
in the employmen: of staf,” with dne regard also the importance of its 
recruitment ‘‘on es wide a geographical basis as possible” (Arts. 35-37). 
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Controversial Features of the WEO Constitution 


There were two major areas of dispute in the framirg of WHO’s funda- 
mental charter. These had to do (1) with the basis of membership in 
the Organization and (2) with arrangements for operations at the regional 
level. 

(1) Membership. The note of universality recurred time and again in 
the discussion of the conditions which should govern admission to member- 
ship in WHO. ‘‘Germs know no frontiers,” ‘health is indivisible” and 
‘“‘germs carry no passports’’—these were the action slogans of the Con- 
ference. Every delegation readily approved the general principle that 
‘‘membership in the Organization shall be open to al States” (Art. 3). 
Nor was there any appreciable dissent from the view that those neutral and 

-ex-enemy states invited to send observers ta the Conference should be’ 
permitted to become members merely by accepting the Constitution (pro- 
. vided such acceptance is effected before the first session of the World 
Health Assembly).*° Political considerations neverthsless intruded when 
it came to determining the requirement for the admission of states not 
represented at the Conference. It was the Spanish question that precipi- 
tated the controversy—and the closest vote taken during the entire 
Conference. f ` ' 
Here the point at issue, concretely, was whether the Health Assembly 
should be granted power to approve applications for membership by 
a simple majority or a two-thirds vote. Tae three Soviet delegations 
vehemently argued in favor of the latter provision, and the Legal 
Committee incorporated this view in its Report to the full Conference. 
However, when the Conference in plenary session proceeded to consider 
the Report, the Chilean delegate moved an amendment providing for simple 
majority action by the Health Assembly on future membership applica- 
tions. This amendment was supported with lavish oratory by a solid 
Latin-American kloc, effectively aided by Canada. The Canadian delegate 
- explained in moving terms the position of the advocates of easy admission : 
‘We cannot afford to have gaps in the fence against disease; and any 
country, no matter what its political attitudes or affiliations are, can be a 
serious detriment to the effectiveness of the World Health Organization if 
it is left outside. It.is important that health should be regarded as a 
world-wide question, quite independent of political atticudes in any country 
in the world.’’ l 
The chief of the U.S.S.R. delegation led tke onslaught on the Chilean 
‘amendment. Its purpose, in his opinion, was clearly to ‘‘open the doors to 
Spain’’; but ther2 ‘‘are other countries. What about Japan? What about 
Germany? ....Our charter does not have m view separate states. It 


10 Art. 5. States members of the United Nations are not botnd by this time réstric- 
tion (Art. 4). ` 
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has in view the World Health Organization. It is not written to preserve 
health in any particular state. . . . It is written to preserve health inter- 
nationally, in the whole world. . . . If Spain asks to become a member of 
this organization, I will be the first tc accept such a request, but on condi- 
tion that this request be made by a democratic Spain.” Thus drawn, the 
issue provoked several hours of spirited argument before it was settled. 
The Chilean amendment was finally adopted by a vote ot 25 to 22, the 
Ukraine insisted upon a roll call so that every delegaticn’s position might 
be on’ record. Aside from the Latin-American anc Arab League states, 
which unanimously supported the amendment, only Canada and the 
Philippines cast their ballots with the majority. ARN tke “Big Five” but 
China, which abstained, voted against the amendment. 

Associate Members. A second question affecting membership which gave 
rise to considerable debate concerned arrangements for the participation 
of dependencies, protzctorates, and trust territories in the Organization. 
At the instance of the Chinese delegation, a proposal was introduced in the 
Legal Committee of tae Conference for the admission as ‘‘associate mem- 
- bers,” with all rights and privileges except voting and Lolding office, of all 
such territories ‘‘ineligible to separate membership in the United Nations, 
whose areas and populations are large enough, whose health problems are 
of world concern, and which have indigenous health administrations.” 
The United States countered with the suggestion that provision be made 
for direct relationships with these categories of territories ‘‘through special 
agreements with the responsible governments.’’ Still a third solution 
of the problem, brought forward by the United Kingdom and supported 
by France, Canada, Mexico, New Zeeland, and South Africa (all but two 
of them states having colonies or mandates), would have limited the par- — 
ticipation of non-self-governing territories to the regional branches of the 
Organization, ` 

As the discussion progressed, the United Kingdom delegation indicated 
its willingness to aceept the principle of associate membership at the 
central level provided such members be limited in number to a fixed maxi- 
mum of twenty. China lent its support to this solution and agreed with 
the United States that participation by such territories in the central 
organs of WHO should require the consent of the governments responsible 
for the foreign relations of the territories concerned. 

After reference of the issue to a special drafting sub-committee, a 
generally acceptable formula was evolved. The text embodying this 
formula authorizes the Health Assembly by simple majority vote to admit 
to associate membership ‘‘territories or groups of territories which are not 
responsible for the conduct of their international relations” .. . ‘‘upon 
application on behalf of such territories or groups of territories by the 
Member or other authority having responsibility for their international 
relations.” The purpose of the revised wording was to make it possible for 
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trust territories, whether under single-power or United Nations administra- 
tion, to be admitied to WHO as associate members. As adopted the text 
leaves to the Health Assembly the discretionary duty of determining ‘‘the 
nature and extent of the rights and obligations of associate members.”’ 
But there is no constitutional limit on the number of such members. 

(2) Regional Arrangements. By far the most contentious question 
before the Conference was the problem of regionalism. The practical 
solution of this problem was complicated by reason of the existence of the 
Pan-American Sanitary organization and the vigorous support for its 
continued identity which came from the American Republics. Before the 
issue was ironed out, a special ‘‘harmonizing’* subcommittee had to labor 
long and arduously in the search for a formula satisfactory. both to the 

- ‘federalists’? and the ‘‘autonomists.*’ ' 

Spearheading the ‘‘bloe” which urged mediately end complete adsorp- 
tion of the PASB by WHO were the three Soviet delegations. Early in 
the debate they introduced a resolution whick would have empowered the 
World Health Assembly, by unilateral act, to transform all existing re- 
gional inter-governmental health organizations into ‘‘regional committees 
subordinated to the World Health Organization.” No such drastie solu- 
‘tion as this was acceptable to the United States, lst alone the Latin- 

- Americans. The Peruvian delegate pointedly called attention to the fact 
that the Mexico. City Conference of 1945 had resolved that the Pan-Ameri- 
can Sanitary Bureau should continue to act as ‘‘the general codrdinating 
sanitary agency cf the American Republics.” The PASB, in the view of 
the Latin-Americans, constituted the oldest and most successful example 
of international health coéperation—irom which, inc:dentally, they have 
enjoyed substantial subsidies largely made possible by funds contributed ` 
to the PASB by the United States government. Whice the PASB should 
obviously work in the closest harmony with WHO, its operating autonomy 
must be preserved. 

‘As a concrete basis for diseussion, a draft resolution was submitted by 
the Chairman of the United States delegation, Dr. Thomas Perran,™ to the 
effect that regional health agencies should be integrated or- brought into 
relationship with WHO through special agreements providing either that 
such. agencies be transformed into regional offices or that their facilities 
and services be utilized by WHO pending their progressive merger as 
circumstances permitted. Meanwhile, the PASB woulc be expressly recog- 
nized ‘‘as the appropriate body both to promote programs and under- 
takings among the American Republics on regional health problems of 
common interest in continuation of its present work aid in harmony with . 
the general policizs of the World Health Organization, and in addition to 
act, when necessary, as the Regional Committee for the Organization.” 


11 Dr. Parran also served as President of the Conference. 
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Within six months after the coming into force of the WHO Constitution 
the Director-General would be direcżed to enter into negotiations with the 
appropriate authorities of PASB for the purpose of bringing it into formal 
relationship with WHO). 

To the Latin-American bloe this United States proposal appeared to 
provide adequate safezuards for the continuance of a quasi-autonomous 
status for the PASB. Various other delegations, among. them China, the 
United Kingdom, and Norway, nevertheless pressed for an arrangement 
which would ensure ics consolidaticn with WHO as rapicly as possible, 
and Egypt contended that the nascent health bureau of the Arab League 
should be given equal treatment in case the PASB were allowed to main- 
tain its identity. 

After. prolonged argument the principle of ‘‘progressive and ultimate 
merger” was approved. Even so, the language embcdying this principle 
is studiously vague ard it may require tedious and complicated negotia- 
tions before consolidation is completely effected. Accordingly to the ‘‘har- 
monizing”’ formula the PASB and all other inter-governmental regional 
health organizations in existence prior ta the signing of the WHO Constitu- 
tion are ‘‘in due course” to be ‘‘irtegrated with” (not into) the WHO. 
This integration will be effected ‘‘as soon as practicable through common 
action based on mutval consent of the competent authorities expressed 
through the organizations concerned.” =? Clearly a wide area of adjust- 
ment will be open tc the negotiators as a result of these very elastic 
provisions. 

Orice the future status of the Pan American Sanitary Bureau was re- 
solved, the other problems relating to arrangements for regional action 
were adjusted without too much difficulty. It was agreed that the Health 
Assembly might from time to time define the geogrephical areas in which 
it seemed desirable to establish regional committees and offices. With the 
consent of a majority of the Member states locatec within an area thus 
defined, the Assembly is authorized to set up a-regional branch of WHO 
consisting (a) of a regional committee composed of representatives of all 
Members and Associate Members from the area, and (bẹ of a regional 
office to reserve as ‘‘the administrative organ’’ of the regional committee 
(Arts. 44-51). Non-self-governing territories within the region which have 
not been admitted to WHO as Associate Members may, with the consent 
of the controlling governments or authorities, participate in the regional 


12 Art. 53. The Interim Commission ran into certain snags in its initial conversa- 
tions with the Pan American Sanitary Bureau, though there is no reason to suppose 
that, given a spirit of conciliation and good will on both sides, mutually satisfactory 
arrangements cannot eventually be workel out. The Twelfth Pan American Sanitary 
Conference at Caracas (canuary 1947), in authorizing the negotiation of a working 
. agreement with WHO, tock the position that the PASB should retain its present name 
with the subtitle ‘‘Regional Office of the WHO.’’ 
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committee in such manner as may be determined by the Health Assembly 
after consultation with the governments or authoricies concerned. 

The definition of. the functions to. be performed by a regional committee 
provoked some difference of opinion. The advocates of ‘‘centralization,’’ 
led by the United Kingdom and Soviet delegations, tcok the position that 
action by a regional committee should be ‘‘subjezt to the general au- 
thority” of the central policy-making organ of tha Organization. This 
group was eventually persuaded to accept a milder statement to the effect ` 
that the regional committee should be designated as ‘‘an integral part- of 
- the Organization” in accordance with the Constitution (Art. 45). The 
attributions oi the regional commitzee were nevertkelzss spelled out with 
some precision. These attributions will encompass: (a) intra-regional 
activities, including the determination of policies on ‘‘exclusively re- 
gional’’ matters, the supervision of the regional effce, and the calling 
of technical conferences on regional problems; (b) the tendering of 
advice to the central organization, including, ir particular, the recom- 
mendation of additional regional appropriations ky the regional Mem- 
bers of WHO ‘‘if the proportion of the central budget of the Organ- 
ization allotted to that region is insufficient zor th2 carrying out of the 
regional functions”; and (3) the exercise cf any additional functions 
delegated to the committee by the Health Assembly, tae Executive Board, 
or the Director-General (Art. 50). 

The final problem to be resolved was that of how tha head of a regional 
office and its staff should b2 appointed. On one side various proposals were 
submitted which in effect would have given either to the Director-General 
or to the Executive Board the power to select the reg-onal director. This 
procedure, it was observed by the Canadian delegate, would ‘‘permit 
interchange of regional directors’? and ‘‘rroteet regional committees 
against undue political infiuence.’? But because sh:s arrangement was 
objectable to the Pan American bloc an intermediate sclution was proposed 
whereby the Executive Board’s approval of the regional committee’s 
nomination would be necessary. In the end, on zh3 suggestion of the 
United States and Mexico, it was decided that th2 appointment of the 
regional director should rest with the Board ‘‘m agreement with the 
Regional Committee” (Art. 52). Under this formula the initiative in 
nominating a regional director will presumably be taken by the Board 
but the Regional Committee may force the Board to submit an alternative 
name (or names) if it objects to the criginal nomination. There is nothing 
in the Constitution to prevent the appointment of a rezional director from 
outside the regional area in question, nor his subsecuent assignment to 
another regional office cr even to the central headcuarters office, or vice 
versa. An analogous compromise was reached as to the appointment of the 
staffs of regional offices, with a similar alignment of views, the text adopted 


THE NEW WORLD HEALTH ORGANIZATION 519 


providing for their appointment ‘‘in a manner to be determined by agree- 
ment between the Director-General and the Regional Direstor.’’ 13 
Although the prolonged and ofzen heated discussion of the regional 
issue did not yield complete unanimity the ñnal solutions reflect the over- 
whelming opinion of the Conference that WHO should have world-wide 
paramountcy in the future development of inter-governmental coöperation 
on health problems. At the same time it was generally accepted that 
` considerable freedom of action on regional matters should be left to re- 
gional units functioning as organic parts of the general organization. 
Accordingly the provisions dealing with regional arrangements in the 
WHO charter are more elaborate and detailed than are to be found in the 
basic instrument of any of the other specialized agencies to date. The 
successful operation cf the WHO framework of central-regional. relation- 
ships will obviously depend upon the wisdom and skill with which the 
_leadership of the Organization utilizes its policy-shaping and administra- 
tive prerogatives. At the least the plan should make for a much more 
effective codrdination of efort in the international health field than here- 
tofore especially since there will henceforth be only one inter-governmental 
agency of global scope with general jurisdiction over health matters. 


The Ambit of WHO Activity 


The architects of the WHO Consitution were not content merely to carry 
forward the not incorsiderable accomplishments of previous undertakings 
in public health involving internaticnal collaboration. On the contrary, 
their conception of the field of action which WHO should encompass was: 
a broad and progressive one. In the Preamble of the charter health is 
defined not negatively as the absence of disease or infirmity but positively 
as ‘‘a state of complete physical, mental, and social well-being,’’ the enjoy- 
ment of which is ‘‘ore of the fundamental rights of every human being 
without distinction o? race, religicn, political belief, economic or social 
condition.” The attainment ‘‘by all peoples of the highest possible level 
of health,’’ is set forth as the over-all objective of the Organization.* 

Among the fundamental principles upon which an effective international 
health program should be based tha ‘‘healthy development of the child,’’ 
in order that he. mey ‘‘live harmoniously in changing total environ- 
ment,” has an important place in the WHO charter. The introduction 


18 Art. 58. Only the Arab states, Paraguay, and the Dominican Republie refused to 
cast their votes for adoption of the two compromise formulas governing the appointment 
of regional directors and regional siaffs. 

14 Art. 1. The Draft Proposals submitted by the Technical Preparatory Committee 
listed seven different ways by which this broad aim might ke furthered, but the Con- 
ference Committee on Scope and Functions felt that there would be a signal advantage, 
from: the psychological standpoint, if a single, all-inclusive objective were put forward 
at the beginning of the Constitution. 
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‘of psychiatric techniques into public educational systems is clearly im- 
plied by this statement. The Preamble of the Constitution further rec- 
ognizes that the realization. of high levels of health the world over may 
‘have a vital bearing on the quest for peace end security and to this end 
` “the extension to all peoples of the benefits of medical, psychological, and 
related knowledge’’ will be sought in every practicadle manner. It was 
also the consensus at Hunter College that the only effective means of con- 
trolling the international spread o? pestilential disease in our day is to 
strengthen national health services everywhere, because the glaringly low 
standards of sanitation and hygiene which still prevail over two-thirds 
of the globe constitute ‘‘a common danger’’ to all peoples. For the eradi- 
cation of communicable disease, it must be attacked at the source. The 
-older techniques of quarantine, while still necessary, were considered no 
longer adequate for an age in: which air transport may carry bubonic 
plague or typhus fever to the ends of the earth in a few hours. 

‘Such are the basic concepts underlying the formulation of WHO’s aims 
and purposes. It cannot be denied that they are ambitious and sweeping 
in their implications. How are they to be implemerted concrately? No 
more than its predecessors among international health agencies is WHO 
endowed witk independent legislative or executive power. The positive 
obligations assumed by its Members are limited indeed. Aside from agree- 
ing to contribute to its annual budget whatever quota is set by the Health 
Assembly no participating state is constitutionally boand to do more than 
(a) submit to the Organization an annual report ‘‘on the ‘action taken and 
progress achieved in improving the health of its people,’’ including meas- 
ures it may have put into effect with respect to recommendations, conven- 
tions, agreements, and regulations adopted by the Assembly; and (b) 
communicate promptly such statistical and epidemiolcgical information as 
may be requested by that body (Arts. 61-65). Although these obligations: 
admittedly represent .som2 advance beyond the pre-war stage of interna- 
tional health organizatior, their net effectiveness will be conditioned by 
the impact of comparative analysis, research, publicity, and demonstration 
upon national health policies. 

In realistic terms it may be said that WHO will be able to move toward 
its central objective only insofar as it can prod governments and private 
groups to provide services and initiate programs they might not otherwise 
undertake. The financial and technical resources essential to its work 
will be forthcoming only in the degree that Member states, chiefly a few 
of the richer ones, are willing to supply them. During the earlier phases 
of its life the new Organizaticn will probably not heve either the means 
or- the authority to conduct extensive field activities comparable to those. 
of an advanced national health administration thouga such developments 
may come later. The role of WHO. will be primarily that of a catalytic 
agent. : i 
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It is within this context that the various functions conferred upon the 
Organization by its Constitution should be assessed. For convenience, 
` these functions may b2 grouped as follows: (1) administrative and coördi- 
native, (2) technical and research services, (3) informational, (4) assist- 
ance and promotion, and (5) quasi-legislative. 

(1) Administrative and coérdinctive. In the language of its Consti- 
tution WHO is designated as the ‘‘directing and codrdinating authority 
on international health work.” Specifically it will administer the duties 
previously assigned to the Office international d’Hygiéne publique, and 
since 1944 to UNRRA; by existing international sanitary conventions. As 
a continuing part of zhis task the permanent staff and expert committees 
of WHO will have th2 obligation of formulating draft proposals for uni- 
fying, strengthening, and extending such conventions, concerning which 
more will be said below. Seconély the Constitution enjoins the Organiza- 
tion to establish codperative relations with other organizations, both inter- 
and non-governmental, international and national, which are concerned 
with any phase of W=10’s work.* All of this implies that international 
coöperation for health cannot effectively be conducted today, so to speak, 
“functional isolation’’ from the surrounding social and economic environ- 
ment. It is wisely recognized that WHO will need to collaborate closely 
with cognate ‘‘specialized agencies,’’ such as ILO, FAO, UNESCO, and 
ICAO, not only in order to deal effectively with ‘‘borderland’’ problems 
like industrial hygiene, health insurance, nutrition, rural hygiene, re- 
search in the biological and physicel sciences, and the sanitary aspects of 
aerial navigation, but also with a view to minimizing as far as possible. 
duplication of effort and jurisdictional friction. This will be equally true 
of the relations of WHO with various commissions of the Economic and 
Social Council, notably the Social, Narcotic Drugs, Population, and Sta- 
tistical Commissions, as well as with the Trusteeship Council and the. re- 
cently created International Children’s Emergency Fund.** Some of these 
codperative arrangements will doubtless be spelled out more fully in 
formal agreements concluded between WHO and the ted Nations and 
other specialized agenzies. 


15 Arts. 70 and 71, as part of the Chapter entitled ‘‘Relations with Other Organiza- 
tions,’’ stipulate that any formal agreements entered into with other inter-governmental 
agencies shall be subject tc approval by a two-thirds vote of the Health Assembly. 
Consultative arrangemonts with non-gcvernmental agencies, on the other hand, may be 
worked out at the staff level, although, in che case of national organizations, the consent 
of the government concerred must be cbtained. 

16In the enumeration of ‘‘Function3s’’ in Article 2 of the Constitution, reference is 
made three times to ‘‘codperation with other specialized agencies where necessary.’?’ 
Arrangements have alreaCy been initiatec by the Interim Commission for the setting 
up of joint WHO-ILO expert committees on industrial hygiene and medical care and 
a similarly constituted joint WHO-FAO committee on nutrition. 
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(2) Technical and research services. Under this haad a variety of ac- 

tivities are envisaged. First and most immediate is the continuation of 
two services performed by the League Health Section: epidemiclogical in- 
telligence and the: administration cf work in biological standardization. 
The Geneva office of the Interim Commission has already taken over the 
publication of the Weekly Epideniclogical Record formerly issued by the 
League, and provision has been made in the 1947 budget of the Commis- 
sion to maintain the pre-war system of grants-in-aid to the biological lab- 
` oratories at Copenhagen and Hamstead (London). The Organization, 
once firmly established, may, within the limits of its budgetary resources, 
establish such other statistical and research services as it considers appro- 
priate, undertake the technical worz involved in the preparation of pro- 
posals for staadardizing diagnostic procedures and revising as necessary 
the international nomenclature of diseases, causes of death, and publie 
health practices, and assist in developing international standards with re- 
spect to food, biological and pharmaceutical products. 

A sharp division of opinion emerged at the Conference as to whether 
WHO should directly concern itself with health insurance. Although the 
importance of improving the quality of medical care available to low in- 
come groups was not challenged, certain delegations believed it unwise for 
the new Organization to get entangled in the highly explosive subject of 
‘‘state medicine.” As a compromise the Constitution provides merely 
that WHO may ‘‘study and repert on... administrative and social 
techniques affecting publiz health and medical care from preventive and 
curative points of view, including hospital and social security.’’ +7 Con- 
siderable caution will no doubt be exercised in launching any program of 
fact-finding and analysis in this field. 

(3) Informational. Not only can WHO, like its Geneva predecessor, do 
much to facilitate the international exchange of technizal information, but 
its charter pleces special emphasis on popular health education. The de- 
velopment of ‘‘an informed public opinion among all peoples on matters 
of health” appears conspicuously in the impressive list of functions set 
forth in Chapter IT of the Constitution. To this end an ambitious publi- 
eations program dimed at the general public is contamplated. In addi- 
tion—and potentially even more important—the radic and film are to be 
employed as instruments for explaining to the world’s population in simple 
and: graphic terms the implications of preventive mecicine and social hy- 
giene. These informal activities will be articulated closely with the over- 

. all publie relations work of the United Nations Secretariat, particularly 
in the field of films and broadcasting. While opportunities for this kind 
of experimentation are almost unlimited, the long-range results will 


17 Art, 2 (p). Belgium, the Netherlands, and Sweden contend3d that health insurance 
properly belonged to the International Lakor Organization. 
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obviously depend upcn the extent to which the leadership of WHO suc- 
ceeds in mobilizing tie resources cf private as well as public groups in 
scores of countries for a concertec and vigorous attack on superstition and 
ignorance. 

(4) Assistance and romito. Under these two rubrics the ambit of pos- 
sible operations is equally wide. The Organization is directed to furnish 
- assistance to governments upon request for the strengthening of their health 

services—by giving technical advice, lending experts, and organizing field 
missions. In emergencies, such as tre threat or outbreak of an epidemic, it 
may be called upon for whatever aid it can render within the limits of its 
facilities. The long and fruitful experience of the League and the Pan 
American Sanitary Bureau in furnishing assistance to countries whose 
health standards are backward affords a sclid base upon which to build 
this type of work, embracing, inter alia, the sponsoring of fellowships, 
travel grants, and supervised stucy tours for public health personnel. 

The beneficiaries of technical aid are not confined to the governments of 
Member states. Whenever requested by tke United Nations the Organi- 
zation is also directed to assist in improving health services for ‘‘the peoples 
of trust territories.” Since the source of such requests will presumably 
be the Trusteeship Ccuncil, the maintenance of close working relations be- 
tween it and the Health Organization should contribute materially to the 

_ development of the sozial welfare aspects of the trusteeship system. ° 

Over and beyond ation in response to direct appeals for aid in specific 
situations the Organization is authorized to promote on its own initiative 
improved standards, cf teaching in the ‘‘health, medical, and related pro- 
fessions.’’ Further, it is expected to foster the advancement of ‘‘ma- 
ternal and child health and welfare,’’ and, in coöperation with such agen- 
cies as the ILO and FAO, it may pazticipate in promotional efforts reaching 
into the broad domain of social lezislation—housing, recreation, working 
conditions, the prevention of accidantal (chiefly household) injuries, and 
related aspects of environmental hygiene. Finally, it may, in collabora- 
tion with UNESCO, undertake such activities as it: deems advisable in 
the field of mental health, ‘‘especizlly those aifecting the harmony of hu- 
man relations’’—and presumably 2alling for the encouragement of psy- 
chiatric methods in treating the ills of international society. 

(5) Quasi-legislative. Although WHO is not granted by its Consti- 
tution any legislative authority per se, it may nevertheless engage in three 
types of operations of 2 quasi-legislative character for which partial prece- 


18 Among the delegates at the Conferenze there was strong support for including spe- 
cific mention of ‘‘displaczd persons’’ in she section of the Constitution covering forms 
of assistance which might be requested by the United Natiors. Because of the in- 
sistent opposition of the Soviet representetives, however, it was finally decided to adopt 
a more general phraseolozy referring t3 ‘‘apecial groups, such as tke peoples of trust 
territories, ”? 
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dents exist in other fields of international organization notably labor and 
civil aviation. The first of these quasi-lezislative functions consists of 
formal recommendations which the Health Assembly may submit to Mem- 
ber governments ‘‘with respect to any matter within the competence of 
the Organization.” !° The Paris Draft Proposals did not include any 
- provision for recommendations, but the Conference, after some hesitancy, 
voted to accept the substance of a-Belgian emendment to this effect, based 
largely upon the practice of the ILO during the last twenty-five years. 
There is one difference, however, between the WHO procedure as to rec- 
ommendations and that of the ILO: unlike the Members of the latter Or- 
ganization, the Members of WHO will not be constisutionally obligated 
to bring such proposals to the attention of their competent national ‘au- . 
thorities, within a specified period, for the purpose of making appropriate 
legislative or administrative arrangements for their application. An ex- 
plicit requirement covering this point was not believec to be necessary in 
the light of the obligation of every Member government to render an annual 
report to the. Organization on the action taken not only in respect of 
recommendations but also as to conventions and regulations. _ 

The second type of quasi-legislative action includ2s conventions and 
agreements dealing with any matter within WHO’s jurisdiction. Such 
instruments, if approved by a two-thirds majority of tke Health Assembly, 
become legally binding on a Member of the Organization ‘‘when accepted 
by it in accordance with its constitutional processes.” Concerning the 
obligation of Member states to effect such acceptance,-a procedure closely 
resembling ILO practice was embodied in the WHD charter. Within 
` eighteen months each Member must notify the Director-General of the ac- 
tion it has taken, and if it has not acceptec. the instrument in question it 
is required to ‘“‘furnish a statement of the reasons for non-acceptance.’’ 
Once the convention (or agreement) has been accepted, an annual report on 
its application must thereafter be made io WHO i a (Arts. 
19-20). 

The import of the foregoing provisions for the development of an ef- 
fective international health code may be far-reaching. In the past, as the 
Report of the United States Delegation on the International Health Con- 
ference pertinently observes, it has been necessary for governments in- 
terested in a particular phase of international health legislation to convene 
special conferences for the purpose of formulating new or revised conven- 
tions. ‘‘Such conferences have been held at Jong and irregular intervals 
to deal only with particularly pressing problems,” with the result that 
“sanitary conventions have remained unmodified for long periods during 
which scientific advance has often made their provisions archaic.’’?° In 

16 Art. 23. Such recommendations may be adopted by simpla majority vote of the 


Assembly. 
20 Dept. of Stace Publication 2708, Conference Series 91, p. 16. 
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the future there will be a permanent mechanism through which steps ‘can . 
be taken periodically with a view to broadening the scope and strengthen- — 
ing the provisions of world health law. This represents a distinct advance 
in international legislative technique for the health. field. 

Still more significant are the prcvisions of the WHO charter governing 
regulations. By simple majority vote the Health Assembly is. canore 
to formulate, regulaticns on five classes of subject: : 


sanitary and quarantine requirements; 

nomenclatures as to diseases, causes of death, and public health 
practices ; 

standards as to diagnostic procedures for international use; 

` standards affecting the safety, purity and potency of biological, 


pharmaceutical and similar products in international commerce; 
and the 


advertizing and labelling of suzh products. 


The range of this r2gulatory action was extended by the Conference 
beyond the Draft Proposals presented by the Technical Preparatory Com- 
mittee so as to include not merely ‘‘drugs in official pharmacopoeia and ` 
à biological products,” but ‘‘similar products’? as well. Concurrently, 

‘‘advertizing’’ was added to ‘‘label-ing’’ in connection with the regulation 
of all such products in internatione] trade.”: . 

` On the enforceability of regulatzons sne Conterenei accepted the com- 
paratively novel principle known és ‘“‘contracting out.” Accordingly 
regulations voted by the Health Asembly become binding on all Member 
states which do not nctify the Director-General of their rejection or reser- 
vations within the period stated in the notice given of the Assembly’s 
action (Art. 22). This procedure, which places on each Member the 
burden of declaring is refusal to eceept a regulation, was the subject of 
-warm debate. The Ukraine and Feigium spearheaded the opposition to ' 
what was branded ‘‘an infringement on sovereignty,” or, in milder terms, 
.an arrangement by which a state night be bound ,‘‘through oversight.’’ 
In the special subcommittee to which the question was referred, the pro- 
cedure for modifying the International Sanitary. Convention for Aerial 
Navigation of 1933 was cited as a precedent, while certain delegates argued 
with some justification that the Chicago Convention on International Civil _ 
Aviation establishing ICAO contaixed comparable provisions.” > 

After the Ukraine had indicated its willingness to accept the proposed 
procedure provided its application ‘‘were limited, on a temporary basis 


21 Art. 21. On the othe: hand, the Conference yielded to the views of the Soviet and 

Latin-American delegations in refusing to nelude in the regulatory powers of WHO the 

. prevention of the poran of products ‘mot conforming to standards adopted by the 
Health Assembly. ’’ 

22 Under the 1933 Convantion for Aeris] Navigation, the Opice international ad Hy- 

giéne publique could submit to the contracting parties a proposal of amendment sug- 

gested by any one of them and a government’s approval could either be expressly given 
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. 


pending later positive action by governments,” to the employment of new 
techniques for controlling the international spread of disease, a number 
of complicated amendments were evolved by the subcommittee as sub- 
stitutes for the original proposal. In the end all of these were rejected and 
the original proposal was adopted by unanimous vote of the full Conference. 

The American government played a leading rele in developing the 
“contracting out’? concept before the Technical Pzedaratory Committee. 
, To quote again from the Report of the United Stetes Delegation: ‘‘This 
was done in pursuance. of a suggestion made in the Senate Foreign Rela- 
tions Committee that some way be found’’ [to permit the rapid application 
of new scientific techniques] ‘‘without requiring thai Committee to con- 
sider highly specialized technical matters: It is felt that the mechanism 
ineorporated in the Constitution can accomplish this result. In most cases 
it will only be necessary -to modify existing domestic regulations, within 
the scope of the executive branch of the Government, to meet the require- 
ments of international health regulations. When more is required the 
Government can reserve its position . pending ay. reference - to 
Congress. 17:28 

‘The WHO charter does not attempt to define in sabstantive terms the 
difference between a regulation and a convention (o> en agreement). This 
lacuna may conceivably be a subject of dispute whih may some day have 
to be referrec. for settlement to the International Court .of Justice in pur- 
suance of Article 75 of the Constitution.** Nor is taere any constitutional 
sanction in case a Member state is charged by arother Member with 
_ failure to enforce an international regulation which has duly come into 
effect. The only way in which a Member may be penelized direetly by the 
Organization for non-fulfilment of its obligations lies in the discretionary 
right of the Health Assembly to suspend the voting privileges and services 
to which such Member is entitled in the event it ‘‘feils to meet its financial. 
obligations or in other exceptional circumstances.” = In the last analysis 





or implied ‘‘from the fact that it refrains from notifying tae latter of any objections 
within twelve months.’? The Chicago Civil Aviation Conventicn authorizes the Council 
of ICAO, by two-thirds vote, to adopt ‘‘annexes’’ (recommended international tech- 
~ nical standards and practices) which become effective witaix three months, or such 
longer period as the Council may prescribe, ‘‘unlesa in the meentime a majority of the 
contracting Stażes register their disapproval with the Council:’? 

23 Work cited, p. 17. 

24 Article 76 provides further that the Organization, upon authorization by the Gen- 
eral Assembly cr in aceordance with any agreement between WHO and the United Na- 
tions, may request the Court for an advisory opinion ‘‘on ary ‘legal question PA 
within the competence of the Constitution.’” 

25 Art. 7. The point was made by the Canadian delega~e that in the remote’ con- 
tingency of resort by a Member state to bacteriological warfare it would be essential to 
withhold from such Member canoe information wkich might reveal the effee- 
tiveness of its action. 
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. the principal enforeement sanction in the hand of WHO will be the 
mutuality of interest of its Menkers in the world-wide observance of 
agreed minimum protective standards. 


WHO Within the United Nations System 


The Constitution >f the World Health Organization bears the imprint 
of the United Nations specialized agency pattern of inter-relationship 
more fully than is tke case with tke basic charter of any cf the other func- 
tional institutions thus far affiliated with the central UN machinery. The 
. term ‘‘United Natians’’ occurs twenty-three times in. the WHO charter 
and there are seven different references to the Secretary-General. In the 
introduction to the Preamble th2 contracting states proclaim its basie 
‘principles to be ‘‘in conformity with the Charter of the United Nations,’’ 
and the Preamble closes with the declaration that they “hereby establish 
the yold Health Organization as a specialized agency of the United 
Nations.’ 

Many of the atera provisiens of the Constitution were reproduced 
from the UN Chartar with little variation. Two instances. of this have 
been cited earlier in these pages—relative to the appointment and status 
of staff and the suspension of Members’ voting privileges. A further 
example is to be found in the section governing voting procedure in the 
Health Assembly and Executive Beard. At the end of long and snarled 
discussion of this problem the Canadian delegation brought forward a 

compromise formula which was frankly lifted from Article 18 of the 
Charter. Thus in WHO such questions as the adoption of conventions, the 
approval of formal egreements wich the UN and other inter-governmental 
organizations, and emendments t the Constitution will require a two- 
thirds majority vote of the Members present and voting, whereas decisions 
on less fundamental matters, ‘‘inzliding the determination of additional 
categories of questions to be decided by a two-thirds -najority,’’ will need 
only a simple majority (Art. 60). Except gor the absence of the ‘‘Big 
Five” veto, the provision of the WHO Constitution (Art. 73) governing 
the coming into force of amendments conforms to that laid down in Art. 
108 of the UN Charter for the ‘‘>arent’’ organization.. Again, while the 
WHO, like the UN, does not conssitutionally recognize the right of mem- 
bers to withdraw from the Organization, the Health Conference, following 
the example set at San Francisco, inserted into the record of its proceed- 
ings a ‘‘declaratory statement” that ‘‘a Member is not bound to remain in 
the Organization if its rights and cbligations as such. are changed by an 
amendment to the Constitution in which it has not concurred and which it 
finds itself unable to aecept.’” 

It is further provided that the Sezretary-General, or the United Nations 

-in an organic sense, shall be consulted before the Health Assembly may ` 
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make certain procedural and organizational arrang2ments. Such con- 
_ Sultation is mandatory with regard to fixing the date cf the sessions of the 
Assembly (Art. 15), determining the location of the permanent adminis- 
trative seat of WHO (Art. 43), and preparing an agreement which will — 


`. define the privileges and immunities to be accorded to the Organization 


by its Members (Art. 68). The procedure controlling entry into foree of 
the Constitution, moreover, requires that each instrrment of acceptance 
shall be deposited with the Secretary-General who in turn must register 
the Constitution in accordance with Art. 102 of the UN Charter and inform 
the states parties to it of the date it comes into force ‘aris. 70, 81, and 82). 
On the substantive side the Health Assembly is spe:fically directed to 
` consider any recommendations bearing on health made to the Organiza- 
tion by the UN General Assembly, the Economie and Social Council, the . 
Security Council, or the Trusteeship Council, ard to r2port to these bodies 
on the steps taken by WHO to give effect thereto (Art. 18, par. i). The 
obligation to report is reaffirmed in the next clause relating to the provi- 
sions of any agreement entered into by WHO witk the Economic and 
Social Council in accordance with Art. 63 of the UN Charter ‘par. j), 
while Art. 69 makes it mandatory upon the Organization to conchide such 
an agreement. : 
Clearly it is the intent of all these provisions that WHO shall function 
as one of the ‘‘planets’’ in the ‘‘solar’’ system of the United Nations. 
Even so, the founders of the Organization gave emphatic expression to 
their conviction that it must retain substantial cperational autonomy. 
This point of view was notably reflected in the name ihsy selected for the 
new institution, in the position they tock as to tke location of its permanent 
seat, and in the character cf the agreement they had in mind for its af- 
filiation with the UN. E 
Four different verbal combinations were considered for the name of the 
‘new organization. The United Kingdom and Australia, ardent apostles 
of ‘‘centralization,’’ urged: that the phrase ‘‘United Nations’ should 
appear in the title, either as ‘‘UNHO”’ or as ‘“HOUM.” China, taking a 
contrary positicn, stressed the idea of universality ecnveyed by the term 
“World.” The Netherlands, in a move desigmed to satisfy beth camps, 
suggested a cumbersome combination of warde: ‘‘Umited Nations World 
Health Organization’? (UNWHO). The vote on this proposal showed 
seventeen for and thirty against. Having thts rejezted what amounted 
to a reductio ad absurdum, the Conference then adopted the simplest and. 
shortest name as best symbolizing the new ‘‘world age” and expressing the 
conviction that ‘‘health is a fundamental heritage of all peoples.” 

When the question of permanent headquarters aros2 in committee, most 
of the European and Latin-American members went on record in favor 
of a European city, preferably Geneva or Paris. While it was admitted 
that certain administrative advantages would ~esult from locating WHO 
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at the seat of the United Nations special considerations weighed heavily 
against any decision which might dind the Organization a year or so later 
to establish its headquarters in she same place as the UN Secretariat. 
Among such considerations were the difficulties then being experienced 
by UN in securing adequate office and housing facilities in New York, the 
uncertainty as to where the eventual location of UN headquarters would 
be, and, not least, a strong feeling that since the Pan American Sanitary 
Bureau would presumably serve as WHO’s regional base for the Western 
Hemisphere, its central office should be situated elsewhere. .The fact that 
the epidemiological work of the Crganization could bə more conveniently 
handled from a European center also influenced many of the delegates. 
The upshot was the acceptance of a text which leaves the task of determin- 
ing the location of she permanens headquarters to the Health Assembly - 
‘‘after consultation with the United Nations” (Art. 48). 

Prior to the first session of the Health Assembly, the Interim Commis- 
sion is instructed to make studies of possible sites and to submit recom- . 
mendations thereon to the Assembly. During the second session of the 
Interim Commission in Geneva (November 1946), the conflict of views as 
to site broke out aĉresh. Then the point at issue was the location of 
interim headquarters. The protlem was temporarily resolved by the 
adoption of a resolution (1) which took ‘‘note of the establishment of a 
headquarters office in New York capable of assuring indispensable liaison 
with the United Nations and the fulfilment of other functions of the 
Interim Commission,” but (2) which authorized ‘‘the Executive Secretary 
to set up an office in Geneva to facilitate the ectivities’’ of the Commission. 
Administratively this was not an entirely happy soluticn: New York is 
the nominal headquarters but mos: of the Commission’s work is being per- 
formed on the other side of the A-lantic. 

The final point calling for comment concerrs a provision in the Arrange- 
ment setting up the Interim Commission. Article 1 (c) of this instrument 
prescribes that any agreement (cr agreements) negotiated with the UN, 
while providing for ‘‘effective codrdination between the two organizations 
in pursuit of their common purpcses,’’ shall ‘‘at the same time recognize 
the autonomy of the Health Orgarization within the field of its competence 
as defined in its Ccnstitution.’’ Here again may be noted a persistent 
desire that the funecional indeper dence of the new agency should not be 
jeopardized—a desire likely to be asserted with considerable force when 
the UN-WHO negotiations actually get under way.” 


+ 5 5 


26 It should be noted, in passing, that until WHO itself comes into being the prepara- 
tory work is being financed from sums =dvanced by the Secretary-General of UN from 
his Working Capital Fund. The General Assembly, on 14 December 1946, approved 
a recommendation from the Eeonomic and Social Council that a sum not exceeding 
$1,300,000 be lent to the Interim Comm ssion- to meet its budgetary needs for 1946—47, 
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= ‘let alone hazard a prediction as to the long-range prospects for WHO. 





; “Suffice it to say that, given a world politically at peace, an. orderly coördi- 
° ‘nation of codperative efforts in the international health field now becomes 
possible. The unfortunate confusion of jurisdiction and responsibility 


> among separate agencies which handicapped inter-zcvernmental health 


work during the inter-war period will no longe” exis:. The new “‘Magna 
Carta’’ of health, if it receives sustained and genercus support from the 


>" major countries of the world, and if it succeeds in escaping the curse of 


bureaucratic timidity, should afford a powerfcl impetus for progress in 
man’s unceasing struggle against disease, stunt2d growth, and sccial mal- 
adjustment. , 


on condition that the amount actually spent will be repaid to tte United Nations within 
two years after WHO comes into being. Preliminary estimates for 1948, approved 
by-the Interim Commission in April 1947 ‘‘as the best available index to the possible 
cost’? of financing the permanent Organization during its initial year, call for an ex- 
penditure budget of $4,800,000, of which $1,175,000, however, wculd be earmarked for 
repayment of a portion of the UN loan and-the first instalment of a working capital 
fund. The World Health Assembly will in no way be legally bound to accept these 
estimates. 


THE- CHARTER OF THE UNITED NATIONS AND i x 
THE LODGE RESERVATIONS 


: By Lro Gross 
Fletcher School of Law and Diplomacy 


I. INTRODUCTION 


The prompt adoption of the Charter of the United Nations by the ~ 
United States stands in bold relief against the failure to ratify the Covenant 
of the League of Nations twenty-five years ago. The causes responsible 
for the success of the Charter and the failure of the Covenant are probably 
diverse in character and varying in importance. The indorsement of the 
Charter by a virtually unanimous vote in the Senate was probably due in 
no small measure to zhe decision of the Roosevelt Administration to place 
the issue of American participation in an international security organiza- 
tion, almost from the very beginning, on a non-partisan basis.1 The issue, 
however, was not cne of joining an international organization of the 
Woodrow Wilson type. The vote in the Senate, aczorcingly, does not 
necessarily represent a belated conversion to the idealism of Wilson. It 
would seem, on the contrary, that the Roosevelt Administration, drawing 
on the rich experienze of international coöperation Curing the interwar 
period, and more particularly during World War II, had taken care to 
keep from the Charter all the important matters to which the majority of 
the Senate, in voting on the Covenant with the Lodge Reservations on 
March 19, 1920, had taken exception. It may be that this policy was 
merely part of an over-all strategy aiming at bringing the United States 
into some sort of intarnational security organization rather than running ` 
the risk of a repetition of the 1919/1920 drama. It may be, on the other 
“hand, that the Roosevelt Administration, together with the. other sponsor- 
ing governments, had become genuinely convinced that the League Covenant 
represented a type of international organization which, under the prevailing 
circumstances, was unattainable or undesirable or unworkable in practice. 

These are questions which are here posed without any attempt to answer 
them. Without entering into the merits of the Wilson-Lodge controversy, 
this paper will examine the extent to which, in several of its essential 
aspects, the Charter actually conforms to the pattern of international 
organization discernible in the Lodge Reservations, taken in conjunction 
with the Covenant to which they relate. The avowed over-all objective of 
‘Senator Henry Cabot Lodge was to make the League ‘‘safe’’ for the United 
- "1 Report to the President on the Results of the San Francisco Conference, Department 
of State, Publication 2343, Conference Series 71, 1945, p. 24. 
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-States.2 The Charter of the United Nations was apperently also devised 
so as to make it safe for the United States to participase therein. This at 
any rate was acknowledged by Mr. John Foster Dulles when he urged upon 
the Senate’s Committee of Foreign Relations the view that: ‘‘ Actually, the 
document before you charts a path which we can pursue joyfully’ and 
without fear. Under it we remain the masters of our destiny.’ ° Senator 
Vandenberg expressed a similar view when he assured the President of 
the Senate thai ‘‘the flag stays on the dome of the Capitol.’’* As space 
limitations make it impossible to review the Charter in the light of all the 
relevant Reservations, the drawing up of a ‘‘safe’’ international security 
organization will be illustrated by reference to the more important and 
apparently still relevant reservations, namely those bearing upon voting 
strength, the Monroe Doctrine, domestic jurisdiction, the right of with- 
drawal, and the preservation of territorial integrity and political inde- 
pendence.” Fecr the same reason emphasis will be plaeed upon the inter- 
national aspects af the reservations under consideration rather than upon 
their domestic implications. ; 


IL. VOTING STRENGTH AND THE PEACEFUL S2TTLEMENT OF DISPUTES 


The fourteenth Lodge Reservation related to the voting strength of the 
British Empire and the Dominions in the League. Senator Lodge ap- 
parently assumed that the vote of the four British Dominions and of India 
which were to become Members of the League in their .wn right would be 
controlled by the Empire and that as a consequence England would dispose 
of six, votes in the League as against one vote of the United States. It 
would have made little difference in the Council of the League whether the 
Empire disposed of one or six votes since, under Artizle 5, paragraph 1, 


2 Henry Cabot Lodge, The Senate and the League of Nations, 12925, p. 209. 

- 3 The Charter of the United Nations, Hearings before the Committee on Foreign Re- 
lations, U. S. Senate, Seventy-Ninth Congress, First Session on the Charter of the United 
Nations for the Maintenance of International Peace end Security, Submitted by the- 
President of the United States on July 2, 1945, p. 641. 

4 Bee Congressional Record, 79th Congress, First Session, Vol. 91, No. 147, July 23, 
1945, p. 8089; but see Senator Fulbright, at p. 8095. The foHowing is the context: 
‘(The United States retains every basic attribute of its sovereignty. We cannot be 
called to participate in any sort of sanctions, military or otherwise, without our own 
free and untrammeled consent. We cannot be taken into the World Court except at 
our own free option. The ultimate disposition of enemy territory which we have cap- 
tured in this war is dependent solely upon our own wil so far as this Charter is con- 
cerned. Our domestic questions are eliminated from the new organization’s jurisdic- 
tion. Our inter-American system and the Monroe Dcetrine are unimpaired in their 
realities. Our right of withdrawal from the new organization is absolute, and is de- 
pendent solely upon our own discretion. : In a word, Mr. President, the flag stays on the 
dome of the Capitol.’’ 7 

5 The text of the reservations will be found in 59 -Congressional Record, Part V, 
March 19, 1920, p. 4599. 
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all decisions required the agreemert of all the Members and the United 
States was to be a permanent member of the Council. With reference to 
cases submitted to the Council or the Assembly under Article 15 of the 
Covenant it has been said ‘‘that Reservation 14 covers certain cases which 
conceivably might happen, but wich are so remote in probability as to be 
nearly impossible.” ° It was believed accordingly that this reservation was 
“of almost no practical importance ’’* . 

The question raised by the Lodze Reservation with regard to the voting 
strength of the British Empire in tae League might conceivably have been 
raised again in connection with tae voting strength of the U.S.S.R. in 
the United Nations. It is true, o7 2ourse, that, pursuant to Article 18, 
paragraph 1, each Member of the General Assembly, and, pursuant to 
Article 27, paragraph 1, each Menter of the Security Council, has one - 
vote. Following the Yalta Conferemce two constituent republics of the 
Soviet Union, namely the Ukrainian and the Byelorussian Soviet Socialist 
Republics, were admitted to the Sen Francisco Conference and conse- 
quently to membership in the United Nations.™ The question might well be 
asked whether in their conduct of fcreign affairs these two Soviet Republics 
possessed a ‘‘free will’’ of their owa zomparable to that possessed by other 
states of like magnitude. By the Scviet Law of February 1, 1944, all of 
the Union Republics were given ‘‘tke right to enter into direct relations 
with foreign states, to conclude agr2ements with them, and exchange diplo- 
matic and consular representatives with them.” . But, according to Article 
14, paragraph (a), of the Constitution of 1986, as amended, the jurisdiction 
of the U.S.S.R. extends to: ‘‘The representation cf the Union in inter- 
national relations, conclusion and ratification of treaties with other states, 
the establishment of the general precədure in the mutual relations between 
the Union Republics and foreign sazes.” 8 

Aside from considerations arising from the structure and the role of the, 
Communist Party in the Soviet Urion it may be dcubted whether, having 
regard to the above quoted article cf the Soviet Constitution, the Union 
Republics. are endowed with compl2t2 independence in the exercise of the 
powers conferred upon them by the Law of February 1, 1944. It remains 
to be seen, of course, zo what extent the Ukrainian and Byelorussian Soviet 
Republics will conduct themselves within the framework of the United 
Nations, independent_y from the U.SS.R. 


ë Miller, D. H., My Diary at the Conference of Paris, n. d., Vol. XX, p. 591. 

7 Miller, p. 592. 

Ta See Sohn, L. B., ‘‘Multiple Representation in International Assemblies,’’ in this 
JOURNAL, Vol. 40 (1946). p. 71. 

8 Constitution (Fundamental Law) of the Union of Soviet Socialist Republies as 
amended and supplemented by the Firsi, Second, Third, Sixth, Seventh and Eighth Ses- 
sions of the Supreme Sov-et of the USSR. Published by Information Bulletin, Embassy 
of the USSR, Washington, D. C., December 1945, 
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It is rather interesting to note that no apprzhension comparable to that 
of Senator Lodge was vciced in view of the potential unequal voting 
strength of the U.S.S.R. and the U.S.A. This may be explained, at least 
partially, by the structure of the United Nations. Under the Charter the 
Security Council has no power to take decisions binding on any of the 
five Great Powers except in matters of procedure. Tke situation is some- 
what different in the General Assembly where decisions may be made by a 
simple or by a two-thirds majority. This would seem to give to the Soviet 
Union and advantage over the other Members. In some matters of political 
consequence, however, such as the admission of new Members, suspension of 
the right and privileges cf membership, and expulsion of Members, the 
General Assembly cannot act without the Security Council where the 
Great Powers are in a controlling position unde= the principle of unanimity. 
In others, such as those concerning maintenance cf international peace and 
security, the decisions of the General Assembly will be in the form of 
recommendations which are not legally binding upon Member States. The 
powers of the Economie and Social Council may be exercised by a simple 
majority vote but they are- generally speaking of a preparatory. advisory 
or scientific character. Similarly, the powers of the Trusteeship Council 
are narrowly circumscribed although exercisable by a majority vote. Fur- 
thermore, the position of the administering auchorities will be largely de- 
fined and safeguarded in the Trust Agreements entered into pursuant to 
Article 79 of the Charter. 

In the matter of procedures for the pacific settlement of disputes which 
were a prime concern to Senator Lodge in the fourteenth Reservation the 
position of the United States is fully protected and that is so irrespective 
of the voting strength of any Member. For under the Charter the Security 
Council or the General Assembly can at best formulaze recommendations 
which are not legally binding. They do not, moreover, produce the limited 
legal effect attributed to recommendations of tk2 Council and the Assembly 
of the League under Article 15, paragraph 6 and 10, r2spectively. In the 
Security Council it is a moot point whether the operative provision of 
Chapter VI could be applied without the prio? voluritary admission by a 
permanent Member (a) that it was involved in a dispute rather than a 
situation or (b) that it was a.party to the alleged dispute or (c) that the 
dispute was `of the nature defined in Article 33 of the Charter. It is also 
open to discussion, at present, whether the Seczrity Council can be validly 
seized under Article 37, paragraph 1, without prior and voluntery agree- 
ment between both parties. to the dispute.1° It may well be that the self- 


9 Proceedings of the American Society of International Law, 1946, p. 79: remarks by 
Judge Hudson, Mr. Wilcox and Professor Quincy Wright. Se2 also Clyde Eagleton 
‘The Jurisdiction of the Security Council over Disputes,’’? this “OURNAL, Vcl. 40, 1946, 
p. 528. i 

30 Goodrich, L. M., and Hambro, E., Charter of the United Nations, 1946, p. 152. 
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denying ordinance of Article 27, paragraph 3, cannot begin to display its 
beneficial effect until some vital prelminary questicns are cleared up by 
the affirmative vote of all the permarent, and of at least two other, Members 
of the Security Counce. Such a result would, of course, deprive Chapter 
VI of a good deal of -ts apparent strength though by no means of all its 
usefulness. It would also reveal that at the bottom, though not on the sur- 
face, the Charter represents a less redical departure from the voluntary 
character of peaceful procedures for she settlement of international disputes 
which prevails in gereral international law than was tke case in the 
League of Nations. Whether this is so the future practice of the Security 
Council may reveal. In any case, hə essentially advisory nature of the 
Security Council’s function under Chapter VI obviated, presumably, any 
need for special safeguards for the Urited States in case the Byelorussian 
or the Ukrainian Soviet Republics vere to be among the elected Members 
of the Security Counci. and thus perhaps increase the voting power of the 
U.S.S.R. i : 


II. Tae Montoe DOCTRINE 


The fifth Reservation related to Article 21 of the Covenant which was 
intended to safeguard “‘the validity o2 international engagements such as 
treaties of arbitration or regional unce7standings like the Monroe Doctrine, 
for securing the maintenance of peace’’ Although this artic.e was inserted 
at the urgent request of President Wilson,” it was apparently construed by 
Senator Lodge as submitting the Monrce Doctrine to the jurisdiction of the 
League. This danger the fifth Reservetion was intended to remove. It is 
unnecessary to make a detailed examination of Article 21 or of the fifth 
Reservation. It was said that Articl2 21, on the one hand, “neither weak- 
ens nor limits any of the safeguards Drovided in the Covenant,’’ and that, 
on the other, ‘‘it cannot have the effec- cf giving them (viz. the engagements 
referred to in Article 21) a sanction or validity which they did not previ- 
ously possess.” 1? The interpretation was also advanced that while Article 
21 could not completely eliminate the jvrisdiction of the League in disputes 
involving the Monroe Doctrine, the League was bound to grant to the 
‘United States a free hand as soon as i- determined that the dispute in ques- 
tion’ was related to the Monroe Doctrine.’ 

With such interpretazions the Lodze Reservation was not inconsistent. 
It may be doubted whether it was meczessary.1* The League of Nations 


11 Miller, The Drafting of the Covenant, 1€28, Vol. I, p. 444. 

12 Telegram from the President of the Ceurcil of the League to the Government of 
Costa Rica, September 1, 1923, Oficial Journcl, 1928, p. 1608. 

18 Schiicking, W., and Wetberg, H., Die Satrung des Vélkerbundes, 1924 (aa ed.), p 
679; Göppert, Otto, Organisation und Tatigzet des Vilkerbundes, Stuttgart, 1938, pp. 
60, 314. 

14 Miller, My Diary, Vol. XX, p. 580; Feming, D. F., The United States and the 
League of Nations, 1918-1920, 1932, p. 425, 
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could not pass upon policies. . The League was concerned, in Articles 10, 
. 11, and 15, with external aggression, any threat or danger of aggression, 
any war or threat of war, and disputes likely to lead to rupture. Neither 
Article 21 ner presumably the fifth Reservation, if accepted, would have 
precluded the League from the applicaticn of Articles 10 and 11.5 In 
the case of Article 15 a situation might have arisen in which the United 
States or ancther member would invoke Article 21. In that, case, as sub- 
mitted above, Article 21 might have produced a sitvation similar to that 
produced by Article 15, paragraph 8, of the Covenant relating to disputes 
arising out of a matter which by internaticnal law is solely within the 
domestic jurisdiction of one of the parties. In actual practice, however, 
Article 21 constituted no impediment to the procedure under Article 15 
in disputes relating to or between Latin American Republics members. of 
the League. In support of this conclusion it is possible to refer to the 
Tacna Arica dispute between Bolivia, Chile, and Peru, 1920, the Leticia 
-dispute between Columbia and Peru, 1933, and the Chaco dispute between 
Bolivia and Paraguay, 1934.18 
` No explicit reference to the Monroe Doctrine has been included in the 
Charter of the United Nations. In recent years, however, the Monroe 
Doctrine has frequently been defined as a doctrine or policy of self-defense 
or self-protection. Now the Charter of the United Nations recognizes 
in Article 51 the right of individual and collective self-defense. To the 
extent that it expresses no more than the right of self-preservation or sejf- - 
defense, the Monroe Doctrine, it has been said, is implicitly recognized in > 
Article 51. The same has been said of ‘‘the hemispheric policy of self- 
defense against non-American powers’’ as voiced in the Declaration of 
Lima of 1938, the Act of Havana of 1940, and the Act of Chapultepec of 
1945.18 It was so explained in the Senate Forzigr. Relations Committee 
where the Chairman, Senator Tom Connally, insiszed that ‘‘the Monroe 
Doctrine survives in its entirety, unless the Charter somewhere specifically 
limits it, and (that) the purpose of the Charter is zo strengthen the Doc- 
trine rather than to weaken it.” Similarly, Mr. Dulles maintained that 
“there is nothing in the Charter which impairs a nation’s right. of self- 
defense” and ‘‘that there is nothing whatsoever in this Charter that im- 
pairs the Monroe Doctrine as a doctrine which has been proclaimed, sus- 
tained, and recognized by the world as a doctrine of self-defense.’’ 7° 


15 Fleming, D. F., The United States and the League of Nations, 1918-1920, 1932, 

. 424. 
í 16 Hackworth, Green Haywood, Digest of International Law, Vol. I, 1940, p. 752; 
Vol. V, 1943, p. 455; Vol. VI, 1943, pp. 50, 51. 

17 See statements quoted in Hackworth, work zitėl, Vcl, V, pp. 440—462; 

18 Report to the President, p. 107. 

19 Hearings, p. 307. Senator Milliken expressed the view ‘‘that that Doctrine goes 
much further than self-defense against en actual act of aggression’’: same, p. 304.” 

20 Hearings, p. 650. 
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In spite of the determined effort made in San Francisco to obtain for the 
Monroe Doctrine complete recognition ** and thus te realize to the fullest 
extent the idea which animated Senator Ledge in the fifth Reservation, 
there remains some doubt whether this was really achieved. As Article 
51 of the Charter now stands, it provides ća) for the inherent right of 
individual or collective self-defense if an armed attack occurs against a 
member and (b) for a procedure rubordinating, in a sense, the exercise 
of this right to the authority of the Security Council under Chapter VII 
of the Charter. Self-defense, as widely understocd, is ‘‘that form of self- 
protection which is directed agairst an aggressor or contemplated ag- 
gressor.’’ ?? .In the same order of iãeas, the Act of Chapultepec of March 
8, 1945, envisages the use of armeč force and of measures short of force 
‘to prevent or repel aggression.’’?‘ It would seem therefore that tradi- 
tionally, and particularly within tLe American system, the right of self- 
defense is regarded as being appliceble in cases of actual as well as of po- 
tential aggression. 

The Charter of the United Naticns, in Article 51, accepts the right of 
self-defense but only in case an armed attack occurs against a Member 
State. This may be construed as excluding resort to self defense against 
contemplated or impending aggress on.** In this sense Article 51 may be 
deemed to limit somewhat the Monroe Doctrine even if it were understood 
to cover no more than the policy of the United States to resort to self-de- 
fense whenever the peace and integr:ty of the new world is threatened.” 
On ‘the other hand, even if the Unted States invoked properly the right 
of self-defense under the Monroe [octrine—and perhaps under an ex- 
tended Act of Chapultepee—but Gd so improperly under Article 51 or 
any other pertinent provision of the Charter, no action could: be taken 
against it on account of its veto in the Security Ccuncil. It is owing to 
-this circumstance, it is believed, rather than because of Article 51 that the 
Monroe Doctrine may be said to sirvive ‘‘in its entirety.’’** And that 
as a further consequence the ‘‘ Doctrine is te be interpreted ‘by the United 
States alone’’ as postulated in the fifth reservation.” 


21 Statement by Mr. Dules, Hearings, p. 650. 

22 Hyde, C. C., International Law, 1945 (2d ed.), Vol. I, p. 237. 

23 See Part I, paragraph 6 and Part IZ ef the Act of Chapultepee. Inter-American 
Conference on Problems of War and Peace, Pan-American Union, Congress and Confer- 
ence Series, No. 47, 1945, p. 38. See alio the Declaration of Lima of 1938 and the 
Declaration of Habana of 1940 referred io in the Preamble of the Act. ‘ 

24 Hans Kelsen, ‘‘Organization and Precedure of the Security Council of the United 
Nations,’’ 59 Harvard Law Review (19463; p. 1114; Goodrich and. Hambro, work cited, 
p. 178. 

25 See Secretary Hull’s statement quoted in Hackworth, work cited, Vol. V, p. 458. 

28 Senator Tom Connal_y’s statement, Hearings, p. 307. 

27 Goodrich and Hambre, p. 180. 
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IV. Danao qr URISDIOTION i oy 


` -The fourth reservation of Senator Lodge related to Article 15, para- „ 
graph 8, of the Covenant. Its purpose was <0 take the determination of 
the domestic character of a dispute to which the Un:ted States was a party’ 
out of the hands of the Council and the Assembly and to reserve to the 
United States ‘‘exclusively, the right to decide what questions are within -- 
its domestice jurisdiction.’ 28 While this Resarvation was deemed merely, à 
to reiterate ‘‘the antagonism to international arbitration which exists. in’ 
the Senate” and while it was recognized that ‘‘the language used is log- ' 
ically indefensible,’’ it was believed at the time that *‘it sounds much worse - 
than it will prove to be in operation.” 2° It mey wel. te that this judgment ‘ 
would have been borne out had the United States joined the League of 
„Nations; Perhaps the Reservation did not go far enough in order to 
achieve complete protection for the domestic affairs cf the United States. 
This can hardly be said of the sweeping reservation which found its way . 
into Article 2, paragraph 7, of the Charter. Before discussing this clause . 
it may be useful to recall briefly the meaning of the corresponding pro- 
vision of the Covenant to which Senator Lodge took exception. . 

The right cf a party to a dispute to claim that the Council or the As- 
sembly of the League lacked jurisdiction because of tke domestic character 
of the substance of the dispute was limited by the Covenant to the pro- 
cedure under Article 15. This exception, therefore. did not affect the 
powers conferred upon the Council or the Assembly or the corresponding - 
duties imposed upon Members by other Articles of the Covenant. It did, 
in particular, not apply to Articles 10, 11, 12. or 16. Thus the Council’s 
mediatorial mission undsr Article 11 and the Memsers’ obligation under 
Article 12 to submit disputes likely to lead to a rupture to arbitration or 
to judicial settlement or to inquiry by the Council was in principle un- 
affected by the exception contained in Article 15, peregraph 8. 

Furthermore, the exception of domestic jurisdiction in Article 15, para- 
graph 8, related by its terms to the power of the Ccuncil or the Assembly 
to make recommendations in regard to the disputs. As the making of 
recommendations was only one aspect of the Counci!’s powers and only 
one part of the Council’s report under Article 15, tae exception could not 
be said to apply to the mediatorial action of the Counzil under Article 15,. 
paragraph 3, and to the inquiry into the facts of tha dispute made by the 
Council under paragraph 4 of- Article 15. Correspondingly, Members 
were not exempt from the duty. laid down in Article 15, paragraph 2, to 
communicate to the Council “‘as promptly as possitle statements of their 
case with all the relevant facts and papers.’’ 
` Moreover; the Covenant limited the exception in several ways: It could 
validly be raised only with reference to a ‘matter waich was solely. within 

28 Lodge, work cited, p. 185. 

29 Miller, My Diary, Vol. XX, pp. 577, 578-580; Fleming, pp. 422-424, 
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the domestic jurisdiction, which, s2condly, was so by international law 
and which, thirdly, was found to be so by the Council. All these questions 
were strictly questions of international law which lent themselves to jurid- 


-,, ieal determination. It was in this spirit that the Council interpreted 


the exception laid dcwn in Article 15, paragraph 8, in disputes which came 
before it. Thus in the dispute between Finland and Sweden relating to 
the Aaland Islands the Council re“erred the question to a committee of 


-. jurists and in two other cases—the Franco-British dispute concerning the 


Nationality Decrees in Tunis and Morocco and the Greco-Turkish dispute 
relating to the Expulsion of the Ecumenical Patriarch—the Council re- 
ferred the question to the Permanent Court of International Justice. In 
‘the first two cases tie objection founded in Article 15, paragraph 8, was 
overruled. In the third case the dispute was settled through negotiations 
between the parties. ` 

By contrast, the ~eservation of domestic jurisdiction as formulated in 
Article 2, paragraph 7 of the Charter, with one exception to be noted later, 
embraces the whole of the field of action of the United Nations. It may be 
said to restrict the power of all organs of the United Nations and to limit 
the duties assumed by the Members. In particular, it relieves the Mem- 
bers from the duty ` to submit such matters to settlement under the present 
Charter.” They would seem to be released not merely from their duty 
under Article 37 to submit a dispute to the Security Council for action 
under Article 36 or for recommendation of terms of seztlement but also ` 
from the basic duty assumed in Article 33, to ‘‘seek a solution by negotia- 
tion, inquiry, medietion, conciliation, arbitration, judicial settlement, re- 
sort to regional agercies, or arrangements, or other peaceful means of their 
own choice.” The Security Council, on the other hand, it may be argued, 
is restrained in the exercise of the powers conferred upon it by Article 33, 
paragraph 2, and of the basic powe? conferred upon it by Article 34 to in- 
vestigate any dispute for the purpose of determining whether a certain 
dispute or situation *‘is likely to endanger the maintenance of international 
peace and security.” These are some of the significant inroads of the tra- 
ditional sovereignty of states into the security system established by the 
Charter. They do rot, however, exhaust the import of Article 2, paragraph 
7. It has been pcinted out? thas Article 2, paragraph 7, differs from 
Article 15, paragraph 8, of the Covenant in the cmission of international 
law as the yardstick of domestic questions, in the omission of the Security 
Council as the organ competent to determine the validity of an objection 
rounded on Article 2, patagrayli 7, and in the substitution of the adjective 

‘‘essentially’’ for ‘‘solely.’’ 

The elimination of international law was ‘justified on the ground that it 
was ‘‘indefinite and inadequate’’ and ‘‘antiquated.’’34 This view stands 


80 Goodrich and Hambro, work cited, p. 72. 
81 Report to the President, p. 45, 
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in marked contrast to the current notion that international law is a grow- 
ing and expanding body of law. It stands, in particalar, in contradiction 
‘with the extremely dynamic conception of internatienal law relied upon 
by Mr. Justice Jackson in his defense of the United States’ position with 
reference to the Nuremberg War Crimes Trial.*? Tha dynamic concept 
was stressed by the Permanent Court of International Justice in the Franco- 
British nationality dispute when the Court daclarec that ‘‘the question 
whether a certain matter is or is not within the jurisd ction of a state is an 
essentially relative question; it depends upon the development of interna- 
tional relations.” ° Those who advocated the deletior of a reference to 
international law may be disappointed in actual pract.ce. As the domestic 
character of a question can hardly be justified in terms of the municipal 
law of either party to the dispute, internaticnal law as the legal order 
common to both parties in fact must be resorted to ir arder to resolve the. 
controversy.** 

The reason advanced for the substitution of the warc ‘‘essentially’’ for 
“solely’’ disclosed the great desire for a flexible and wider interpretation 
of domestic matters. The Permanent Court of International Justice held, 
on the other hand, that while the question was a relative one, the exception 
of Article 15, paragraph 8, did not lend itself to extensive interpretation. 
The existence of a conventional or of a customary rule of international law 
was deemed sufficient to overrule the contention that a matter was ‘‘solely’’ 
within the domestiz jurisdiction of a state. In the future a party to a 
dispute, without denying the existence of a pertinent rorm of international 
‘ law, may nevertheless be in the position to deny the applicability of the 
procedures for the settlement of international disputes laid down in the 
Charter. All it has to do is to maintain that in spite cf existing interna- 
tional obligations the matter is one that falls ‘‘essentia_ly’’ although per- 
haps not ‘‘solely’’ within its domestic jurisdicticn. 

The extension by comparison with the Covenant cf the sphere within 
which states may claim unfettered freedom of action and avoid essential 
obligations flowing from the Charter is still further emphasized by the 
absence of a named organ competent to decide whether Article 2, paragraph 
7, was properly invoked by a Member Government. Admittedly such an 
organ would have been faced with a difficult though by no means impossible 
task. Its mere existence, however, would probably heve operated as a 


32 Mr, Justice Jackson’s remarks in his Report to the President of June 7, 1945, 
‘Trial of War Criminals,’? Department of State Publication 2420, si p. 9; also 
statements quoted in Hackworth, Vol. I, pp. 39-43. 

33 Permanent Conrt of International Justice, Publications, Series B, No. 4, p. 24. 

34 Preuss, Lawrence, ‘‘The International Court of Justice, the Senate, and Matters of 
Domestic Jurisdiction,’’ this JOURNAL, Vol. 40, 1946, p. 724. 

351A Commentary cn the Charter of the United Nations,’’ in British Parliamentary 
Papers, Mise. No. 9 (1945), Cmd. 6666, paragraph 20 at p. 6. 

36 Permanent Court cf International Justice, Publicaticns, Series B, No. 4, p. 24. 
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restraint upon member governments in making use of Artisle 2, paragraph 
7. If has been contended that in spite of the absence of a reference to a 
specific organ in Article 2, paragraph 7, each organ of the United Nations 
_and notably the International Court of Justice would be competent to 
decide whether it hac jurisdiction.” On the other hand the view has also 
been advanced that each member would decide for itself whether, having 
' regard to Article 2, paragraph 7, it could decline to accept the jurisdiction 
of an organ of the United Nations.** It was perhaps with a view to avoid- 
ing all future controversy -that the United States in accepting the com- 
pulsory jurisdiction of the Internacional Court of Justice under Article 36 
of the Statute made the reservation that it and it alone would determine 
whether a dispute concerned a matter which was essentially within its 
domestic jurisdiction. Such would have probably been the result of the 
operation of Article 2 paragraph 7. For this reason this reservation, as- 
suming that it is a valid exercise of the powers conferred upon states by 
Article 86 of the Statute, was said to have added little to the broad excep- 
tion already contain2d in Article 2 paragraph 7 of the Charter.*® 
The view that it is for each state to determine in appropriate circum- ` 
stances whether the exception of Article 2, paragraph 7, applies may be 
supported by the following reasoning: (1) The Organization, according to 
Article 2, paragraph 1, is based on the principle of the sovereign equality 
of all its Members. One of the elements of sovereignty included in that 
principle is ‘‘that each state enjoys the right inherent in full sovereignty.” * 
One of the rights inherent in full sovereignty is the right of each state to 
interpret for itself the nature, exzent, and meaning of the obligations as- 
sumed in the Charter insofar as this right has not been explicitly sur- 
rendered.*? It may be apposite to recall here the dictum of the Permanent 
Court of International Justice in the Lotus Case that ‘‘restrictions upon 
the independence of states cannot . . . be presumed.’’** (2) The Charter 
confers upon no organ of the United Nations the general competence to 
interpret the Charter authoritatively, that is with binding effect upon all 
member governments as well as organs of the United Nations. It has been 


37 Statement of the Belgian Delegate, M. Dehousse, in Commission I of the San Fran- 
cisco Conference, UNCIO, Documents, Vol. VI, p. 112. 

28 Statement of the Uruguayan Delegate, M. Payssé, in same, p. 110. See also Clyde 
Eagleton, ‘‘Covenant af the League of Nations and Charter of the United Nations: 
Points of Difference,’’ 13 Department of State Bulletin (1945), at p. 268. 

3815 Department of State Bulletin (1946), p. 452. 

40 Wilcox, Francis O., ‘‘The United States Accepts Compulsory Jurisdiction,’’ this 
JOURNAL, Vol, 40, 1946, p. 710. 

‘41 Report of Rapportaur of Committee 1 to Commission I, Doc. 944 (E) 1/1/34 (1). 
UNCIO, Documents, Vol. VI, p. 457. 

42 Lauterpacht, H., The Development of International Law by the Permanent Court 
of International Justice, 1934, p. 34; Goodrich and Hambro, p. 64. 

43 Permanent Court af International Justies, Publications, Series A, No. 10, p. 18. 


` 542 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


said that each organ will interpret for itself those parts of the Charter whieh 
are applicable to its functions.** This presumes, of course, that all Members 
will accept such an interpretation. On the other hand ‘‘it is to be under- 
stood, of course, that if an interpretation made by any crgan of the Organi- 
zation or by a committee of jurists is not generally acceptable it will be 
without binding effect.” 45 Thus if a member state objected to the action 
of any organ of the United Nations including, presumably, the International 
Court of Justice, on the ground that it constituted an infringement of 
Article 2, paragraph 7, as interpreted by itself, it could refuse to be bound 
thereby. The only legal method by which to invest an interpretation with 
binding force is the procedure of amendment laid down in Chapter XVIII 
of the Charter. However, in virtue of an accepted understanding a Mem- 
ber may withdraw from the Organization if it disapproves of an amend- 
ment.*® It would seem, therefore, that ultimately each state member of 
the United Nations may interpret for itself the scope and applicability to 
a given dispute of the exception contained in Article 2, paragraph 7. (3) 
This view finds further support in the deliberate departare from the prece- 
dent of Article 15, paragraph 8, of the Covenant and the resulting omission 
of an organ competent to decide whether a Member properly invoked the 
exception of Article 2, paragraph 7. (4) A possible exception might be 
construed for disputes brought before the International Court of Justice. 
According to Artiele 36, paragraph 6, of the Statute, tte Court has power 
to determine whether it has jurisdiction. In passing upon the preliminary 
objection to its jurisdiction the Court, it is believed, would have to consider 
the provisions of the Charter including notably Artice 2, paragraph 7, 
along with the Statute and applicable treaties and declarations. A party 
to a dispute which disagrees with the Court’s interpretation of Article 2, 
paragraph 7, may find some justification in the conclusions of the Com- 
mittee referred to above for refusing to submit to its jurisdiction and for 
regarding any action taken by the Court as exceeding the scope of its au- 
thority. It seems doubtful whether any ruling of the Court could be 
properly construed as an ‘‘intervention’’ within the meaning of Article 2, 
paragraph 7. It may be, however, that in the absence of a clarifying in- 
terpretation of this ambiguous term each member state. unless willing to 
submit to the Court’s jurisdiction, will deem itself warranted in adhering 
to its own view of Article 2, paragraph 7, and notably of the meaning of 
the term ‘‘intervention’’ which did not appear in Article 15, paragraph, 
8, of the Covenant of the League. : i 
“The exception of domestic jurisdiction, pursuant to zhe explicit terms 
of Article 2, paragraph 7, cannot be invoked in case of the application of 


44 Report of the Rapporteur of Committee IV/2. UNCIO, Dceuments, Vol. XIII, 
p. 709. : 

45 Same, p. 710. 

48 Report to the President, p. 48, 
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enforcement measures under Chapter VII. The phrasiag of this provision 
was, of course, deliberate. It was intended to exclude, in the first place, 
the use of the power conferred upon the Security Council in Article 39 
to make recommendetions. This was an important concession made at 
San Francisco to the view held by the Australian delegation.“ Thus the 
Security Council’s pcwer to deal preventively by way >f recommendations 
with threats to the peace would seem to be seriously curtailed. In the 
second place, the use of the power conferred upon the Security Council by 
Article 40 seems also to be excluded. It was made clear at the San Fran- 
cisco’ Conference that the exception in favor of enZorcement measures 
should be interpreted strictly.4® As the provisional measures which the 
Security Council may enjoin upon the parties cannot, strictly speaking, be 
classified as enforcement measures within the meaning of Articles 41 and 
42, they may become inapplicable whenever a party cleims that the matter 
falls essentially within its domestis jurisdiction. This interpretation can- 
not, it is believed, b2 ruled out im case of a threat 10 the peace as dis- 
tinguished from a br2ach of the peace or an act of aggression.*® By com- 
parison with the Leazue’s broad powers under Articles 10 and 11, to deal 
preventively with a threat or danger of aggression end a threat of war, the 
‘Security Council’s powers in similar cases appear significantly limited. 
In conclusion it may be said that whereas the Covenant, in Article 15, 
paragraph 8, attempted to strike a balance between the legitimate claims 
of state sovereignty and the minimum requirement af collective security 
to restrict the discretionary element inherent in that sovereignty, the 
Charter, in Article 2, paragraph 7, appears, by contrast, to safeguard that 
. discretionary element at the expense of restrictions which are essential 
to any workable system of international security. By placing the domestic 
jurisdiction clause among the Principles of the Organization, which consti- 
tute, in a sense, its fundamental law, the Charter gives expression to the 
desire of the member governments to extend the application of this clause 
‘to the activities of the Organization as a whole.’’ °° By eliminating the 
yardstick of international law, by substituting ‘‘essentially’’ for ‘‘solely,’’ 
by neglecting to name an organ with power to determine the applicability 
of the exception of domestic jurisdiction in internetional disputes, the 
Charter may be said to be fully in line with the principle of Senator 
Lodge’s fourth Reservation. It was Senator Lodge who objected to the 
` term ‘‘solely’’ by stating that domestic or political questions ‘‘relating 
wholly or in part to its internal affairs” should be considered ‘‘solely”’ 


47 Report to the President, p. 44. 

48 Statement of the Rapporteur of Committee I/1 to Commission I. UNCIO, Docu- 
ments, Vol. VI, p. 487. 

491A Commentary on the Charter of the United Nations,’’ :n British Parliamentary 
Papers, Mise. No. 9 (1945), Omd. 6665, paragraph 34 at p. 8, 

50 Report to the President, p. 44; Hearings, p. 310. 
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within the jurisdiction of the United States. It was Senator Lodge who 
desired that the United States and not the Council of the League should 
have the right to determine what these questions were. It was Senator 
Lodge who desired that all questions so determined should be withdrawn 
from the basic obligation to submit disputes likely to lead to'a rupture to 
arbitration or judicial settlement or inquiry by the Council or the As- 
sembly. Article 2, paragraph 7, fulfills all these desires and goes beyond 
them by seriously curtailing the.range and effectivenzss of the- Security 
- Council’s preventive activities in discharging its chief responsibility for 
the maintenance of international peace and security. For all of these 
reasons it may be difficult to disagree with Mr. Payssé of Uruguay who 
observed in the First Committee of the San Francisco Conference that with 
. Article 2, paragraph 7, as adopted, ‘‘a great jump backwards. will be 
taken.” 5! 


V. Tee RiemT or WITAHDBAWAL 


The first Lodge Reservation related to Artizle 1, paragraph 3, of the 
Covenant which provided for the right of withdrawal after two years 
notice and subject to the fulfillment of certain obligations. Under the 
Covenant the right of withdrawal, made explicis at the insistence of Prési- 
dent Wilson,®? was not to be exercised lightly nor was it to be exercised 
in such a manner as to bring about sudden changes in the legal relations 
between the Members of the League.®* The first Lodge Reservation would 
have excluded any jurisdiction by the League and esteblished ike United 
States as ‘‘the sole judge as to whether all of its obHgations under the 
said Covenant have been fulfilled.’’ It has been said that this Reservation 
“‘was.as correct as it was unnecessary,” "t for Article 1. paragraph 3, con- 
ferred upon every Member of' the League. ‘‘an absolite right of with- 
drawal.’’*> Although the intended purpose of Artic'e 1, paragraph 3, 
was to confer no such absolute right upon the Members and, in particular, 
to make ‘‘withdrawal attempted in spite of unfulfilled obligations ineffec- 
tive,’’ 5 in actual practice Members exercised the right cf withdrawal with- 
out any effective control by the League. 
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The Charter of the United Natiens, unlike the Covenant contains no 
regulations in respect of withdrawal The San Francisco Conference after 
an exhaustive discussion approved a zommentary on withdrawal included in 
the Report of Commission I. According to this statement Members may 
withdraw from the Organization (a) if exceptional circumstances occur ; (b) 
if the Organization reveals itself unable to maintain peace or if it could do 
so only at the expense of law and justice; (c) if a Charter amendment were 
adopted changing the rights and chligations of Members and (d) if an 
amendment, adopted by the General Assembly or a General Conference, 
failed to enter into force because o? lack of the required number of rati- 
fications.** 

Assuming that this interpretation will actually guide the Organization 
and the Members desizous of withdiawing from it, it must be said that the 
right of withdrawal is absclute with the possible qualification that the 
withdrawing Member will be expeczed to state its reason.** It was so ex- 
plained and understocd in the Senaie’s Foreign Relations Committee. It 
was particularly underscored that each Member remained judge of the 
circumstances motivating its withd-awal ® and that no sanctions could be 
employed against a withdrawing Member.” The only penalty said Senator 
Vandenberg, could be an ‘‘adverse public opinion.’’ * 

The Charter thus legalized, tacitly, the practice of League Members in 
the matter of withdrewal. In this respect it goes to the full extent of the 
first Lodge. Reservation. It should be noted, however, that it goes beyond 
that Reservation and zhe League Covenant and practice in two ways. First, 
it fails to make withdrawal conditional upon the fulfillment of Charter 
and other internatioral obligations. Senator Lodge did not object to this | 
aspect of the Covenant although he desired it to be clearly understood that ` 
the United States wculd alone ‘‘datermine as to tke fulfillment of its ob- 
ligations.’’ 4 Secondly, both the Charter and the Committee statement 
fail to lay down a time interval fo> the withdrawal to become legally effec- 
tive. Senator Lodge did not object to the requirement of a two years’ 
notice. In the absence of a rule to the contrary, withdrawal from the 
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United Nations will become presumably effective immediately, that, is, even 
if it were announced on the eve of crucial dezisions :n the Security Council 
in connection with the settlement of a disput? or the employment of pre- 
ventive or enforcement measures. No protection is afforded te the Mem- 
bers of the United Nations against sudden changes :n the membership and 
the attendant changes in the burdens and benefits o3 membership. This 
is hardly an improvement on the Covenant. Thus in connection with the 
right of withdrawal as in the matter of domestic jurisdiction the principle 
of sovereignty has prevailed over and against whet many would regard 
as the minimum requirements of an international security organization. 


VI. PRESERVATION AND TERRITORIAL INTEGEITY AND 
POLITICAL INDEPENDENCE 


The second Lodge Reservation, the most controversial of all, related 
primarily to Article 10, the ‘‘cornerstone’’ or the ‘‘h2art’’ of the Covenant 
as conceived by Woodrow Wilson. As to the meaning of Article 10, there 
was hardly ever a general agreement beyond the stasement that it contained 
two distinct obligations, first, the negative duzy to respect, and secondly, 
the positive duty to preserve as against external aggression the territorial 
integrity and the political independence of member states. The first duty 
was hardly open to discussion and it should be novel that Senator Lodge 
raised no objection on this score.** It was the positive duty which almost 
from the very beginning had become the cenzer cf controversy. In the 
view of some writers it implied an absolute, automazie, and unlimited ob- 
ligation to assist the victim of aggression and tc reésteblish the status quo.% 
Others denied that it had any legal meaning at alL® Some decried it as 
a guarantee of existing territorial allignments,®* while others contended 
‘that, far from ‘‘freezing”’ the territorial situation resulting from the Paris 
Peace Treaties, Article 10 merely had the legal effect of making wars of 
conquest illegal.** 
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The prevailing sentiment within the League was opposed to the Canadian 
proposal made at the very first meeting of the Assembly to simply strike 
out Article 10 from the Covenant. But the cverwhelning majority of the 
League Members in 1923 supported an interpretation which was designed 
to adjust the weight and scope of obligations assumed under Article 10 to 
the situation created by the absences of the United States from the League. 
Accordingly, Members remained bound by the basic obligation of Article 
10, but it was for the constitutional authorities of each Member to decide 
in what degree it wes bound to assure the execution of this obligation by 
the employment of military forces. The Members alsa agreed to take into 
consideration the rezommendations of the Council. On-the other hand, 
the Council, in recommending military measures, was to be bound to take 
into account the gecgraphical locetion and the special conditions of each 
member state. It may be said that the League followed the line of 
thought developed by the Commitiee of Jurists of 1920. This‘ Committee, 
it may be recalled, for the first time laid down the view that in Article 10 
the Covenant incorporated a principle the implementation of which was 
to be sought for in the following Articles and notably in Article 16.7 
As Article 16 was not understood to create an obligation to apply military 
sanctions, there appeared no valid reasons for assuming that the draftsmen 
of the Covenant insended to lay down so far reaching an obligation in 
Article 10. Although lacking support in the actual language of Article 10, 
the restrictive view prevailed ix the practice of the League." In no 
small measure the ebsence of the United States from the League may be 
credited with this result. 

The second Lodge Reservation was far from clear.* Jt could be inter- 
preted as simply restricting the commitment of the United States to those 
means for enforcing Article 10 which were not specifically reserved to 
Congress.” It could also be interpreted es denying the binding character 
of the Council’s action under Article 10, This was a position which was 
taken by all but one Member of the League in 1923. But the Lodge Reser- 
vation could also be understood as simply denying any obligation to take 
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appropriate, that is military, measures for the purpose of upholding the 
sanctity of the political independence and territorial integrity of member 
states. The acceptance of this duty has rightly been regarded as the most 
far-reaching single step yet taken in the development oz collective security. 
If it were Senator Lodge’s intent to eliminate ‘‘any opportunity of charg- 
ing the United States with bad faith’’* then certainly the way to do so 
was to refuse from the outset to accept the atfirmative duty of Article 10 
and this is precisely what the second Reservation declares in its opening 
words. On this vital point no compromise appeared possible. Even under 
the 1923 interpretation the Members of the League were bound to take | 
into consideration the recommendations of the Council. Moreover, it was 
made quite clear at the time that while the Members had the right to decide 
upon the method of implementing their duty under Article 10, there could 
be no tampering with the duty itself.7* It would seem, therefore, that the 
chief objective cf the second Lodge Reservation must hav2 been the nullifica- 
tion of the basic duty to preserve League Members against aggression. 
The excision of the positive duty from Article 10 wculd have wrought 
an important transformation of the League of Nations although iz may be 
doubted that it would have deprived the League of all its usefulness as an 
instrument of collaboration. 

The Charter of the United Nations contains no single provision compara- 
ble to Article 10 of the Covenant. Insofar as the first uty of Article 10 
is concerned it has been said that such a duty to respect the territorial in- 
tegrity and political independence of states was implicit in Article 2, para- 
graph 1.785 Efforts aiming at the inclusion in the Charter of a specific’ 
statement ‘‘emphesizing respect for territorial integrity and political in- 
dependence of states” failed at the San Francisco Conference. Agree- 
ment was reached, however, on Article 2, paragraph 4.7 Presumably, 
there is a difference between the positive duty to respect in Article 10 of 
the Covenant and the negative duty in Article 2, paragraph 4, of the 
Charter to ‘‘refrain . . . from the threat or use of force against the terri- 
torial integrity or political independence of any state, or in any other 
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manner inconsistent with the Purpeses of the United Nations.’’ Perhaps 
if disrespect for the integrity and independence of states can be shown in 
some other manner or in a manner rot inconsistent with the purposes of the 
Charter, then the Members may pucsue such policies. 

. Several attempts were also made at San Francisco to introduce into the 
Charter the idea of protecting or preserving the existence of member states 
against aggression. The Charter s, of course, quite explicit in stating 
the chief purpose of the Organization, the maintenance of international 
peace and security. This has beer described as the ‘‘overriding and un- 
qualified purpose’’-of the Charter.*" ‘And so it is. All attempts to attach 
_some condition or qualification to this purpose have been systematically 
defeated.’ Attempts were made, for instance, to add after ‘‘security’’ 
in Article 1, paragraph 1,-the word ‘‘justice’’ or the words ‘‘in conformity 
with the principles of justice and international law.’’ Both proposals 
carried in Committee by a majority failed to obtain the necessary two-thirds 
vote. It was said tiat justice ard international law should wait until 
peace and security were restored." Law and justice, of course, constitute 
the indispensable basis of a sound international organization. Unfortu- 
nately, however, the Organization under the present Charter is neither 
bound, nor equipped with sufficient power, to restore or maintain law and 
justice in all circumstances. 

Another proposal sought to insert after ‘‘security’’ in Article 1, para- 
graph 1, the words ‘‘and to preserve as against externel aggression the ° 
territorial integrity and political independence of every member of the 
Organization.” This proposal was defeated, ostensibly on the ground 
that it would have overloaded the text of the Charter and that a similar 
idea was expressed in Article 2, paragraph 4.8 The New Zealand delega- 
tion moved to add to Article 2, paragraph 4, the following clause: ‘‘ All 
members of the Organization undertake collectively to resist any act of 
aggression against any member.’’*4 This motion was lost as it fell short 
by a few votes of the necessary two thirds majority. The chief purpose of 
the New Zealand amendment like zhat of the other proposals was to qualify 
the overriding purpose of the Organization and to limit the discretion- 
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ary powers of the Security Council. But the Great Fowers were opposed 
to any amendment which would have qualified the purpose and limited 
their freedom of action under Chapter VII. It was fully realized at the 
San Francisco Conference that some of the Great Powsrs would have refused 
to accept a Charter which imposed upon them a duty comparable to that 
contained in Article 10 of the Covenant. The batt.e over Article 10 was 
fought this time on the floor of the San Francisco Conference rather. than 
on the floor of the Senate. The price for the entry af 2ertain of the Great 
Powers into an international security organization, row as then, is the 
elimination of what is widely believed to be the basic notion of collective 
security from its constitution. : 

The deliberate rejection of all proposals to impose upon the Organization 
and its Security Council the duty to preserve agairst aggression the in- 
tegrity and independence of member states, Coes noz, however, constitute 
as radical a departure from the League as may appeer from this verbal 
comparison. Chbviously, there is a great discrepancy besween the Covenant 
and the Charter. But the practice of the League was noz always in harmony 
with its Covenant. The practice of the League gradually came tc be char- 
acterized by the disinclination of member gcvernmencs to execute their 
far-reaching obligations under the Covenant and partigularly under Article 
10 in cases ‘‘noż directly affecting their own immediate interests.” 8° Thus 
in practice. the member governments while paying lip s2rvice to the Cove- 
nant, have shown themselves extremely reluctant to bandon their liberty 
of action in examining each case on its merits. The Charter, it will be said, 
takes note of this attitude and wisely abstains from imposing limitations. 
upon the liberty of governments which they werz unwilling to assume again. 
This, at any rate, seems ‘true of the Great Powers. TEeirs is a great re- 
sponsibility. But it is not part of their responsibiity to preserve the 
integrity and independence of their fellow members. They did not wish 
to assume such a great responsibility. At least it canmoz be said that they 
create illusions about collective security. 


VII., CONCLUSIONS 


Both the Covenant of the League and the Charter of the United Nations 
` belong to the same genus of international organization. They are con- 
ceived within the framework of the existing staze system. They are based 
on the principle of state sovereignty. They provide for collaboration in 
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the maintenance of p2ace. Within this genus itis possible to distinguish 
different types of organizations. Taking the objective as zriterion, multi- 
purpose organizations may be distiaguished from single-purpose organiza- 
tions and political organizations may be distinguished from non-political 
organizations and so on. According to membership, universal and non- 
universal, regional ‘and global organizations may be distinguished. With 
reference to the protlem of enforcing peace three types of organizations 
have been distinguished: the coercive, the non-coercive, and the intermedi- 
ate type. In the coercive type of international organization there are 
definite obligations to apply sanctions; in the non-ccercive type there are 
no such obligations; end in the intermediate type there is no more than the 
obligation to consult but sanctions are possible as a result of consultation. 

The League was conceived as an internaticnal organization of the coercive 
variety: Articles 16 and 10 were originally intended to impose upon the 
Members the obligation to emplcy force in certain cases. The Lodge 
Reservations, if generally adopted, would have transformed the League 
into a non-coercive or an intermeciate type of international organization. 
But President Wilson refused to have his League reduced to ‘‘an influential 
debating society.’’®* It is a moot point whether had the United States 
joined the League with the Lodge Reservations the Lezgue would have 
turned into a mere debating society. It is an historical fact, however, that 
in the absence of th2 United Statas and owing to some other factors, the 
League did degenerzte into a debating society and not a very influential 
society at that. Whereas Senator Lodge opened the attack on the coercive 
features of the-League on the floor of the Senate, th Canadian proposal 
in 1920 to strike ous Article 10 o2 the Covenant was the next major step 
in whittling down th League’s collective security system and the first made 
-of the floor of the League Assembly. This was followed in 1921 by the 
adoption of certain ‘Resolutions Soncerning the Economie Weapon’’ and 
other ‘‘Resolutions for the Amendment of Article 16.778 The Council 
of the League declared in 1921 thet it would be guided by these resolutions 
which had never formally come into force. The lcng-drawn process of 
whittling down collective security alternated with efforts to strengthen it. 
Among the latter, the Draft Trzaty of Mutual Assistance, the Geneva 
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Protocol, and others are worthy of note. In the enc, however, the Copen- 
hagen Declaration of July 24, 1938, by the states of the Oslo Group, and 
the United Kingdom Declaration of September 28, 1£38,°! clearly indicated 
that the unconditional undertaking to apply sanctions had given place to a 
system of consultation. No change, to be sure, was made in the terms of 
the Covenant. But in fact by the unilateral action of individual govern- 
ments and groups of governments, the League had b2en transformed from 
a coercive into a non-coercive or perhaps an intermediate type of security 
organization. Indeed in 1988 the majority of the M2mbers were of the 
opinion that the League had acquired an intermedicte character.°? Thus 
the Members themselves under pressure of ¢:reumszances brought about 
that change in the League structure which Senator Lodge in the interest 
of the security of the United States had deemed necessery from the outset. 
It will be argued that the fatal course of events has vindicated the basic 
philosophy of the Lodge reservations, that the membe? states of the League 
were unprepared for the Wilsonian Covenant, and ‘hat, in practice, the 
idealism of Wilson gave place to the realism of Lodze. Judgments on 
these matters are not attempted here, for what happered at Geneva took 
place in an atmosphere far different from that which presumably would 
have prevailed if American membership in the League end Wilsonian leader- 
ship had materialized. It should be noted, however, that if the realism of 
Lodge is admitted, nothing is granted save the imposs_bility of establishing 
a coercive-type league, and this admission does not deny the realism of 
Wilson that an intermediate or a non-coercive type league would not be 
sufficient to prevent aggression and to preserve peace Confinirig the dis- 
cussion, therefore, to events that occurred, no matter fcr what causes and 
‘with what disasterous results, it is true that the Geaeva League largely 
adopted in practice the limitations advocated by Lodge. In this sense, and 
. possibly in this sense only, it may be said that the ‘‘realism’’ of Lodge 
prevailed. l 
Viewed against the background of the League experience, characterized 
as it was by a sharp dualism between theory and practiee, the United Na- 
tions seem to have adjusted at San Francisco the ‘‘lew in the books’’ to 
the ‘‘law in action.’’ There are no automatic obligazicns to- apply sanc- 
tions. There is, however, an obligation for Memzers of the Security Council 
to consult. In the event that as a result of consultation seven Members of 
the Security Council, including all five permanent memvers agreed to apply 
force, the obligations of Chapter VII become cperative and Members are 
bound to participate in enforcement or prevertive action to the extent 
limited in the Charter and in the military agreements. Thus the United 
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' Nations on the whole appears to conform closely to the intermediate type 
of security organization. One important qualification is called for at this . 
point. The consultation required by the Charter and the ‘principle of 
unanimity in the Security Council exclude all possibility of enforcement 
or preventive action being decided upon against a Great Power. ‘The Great 
Powers are subject of course, to the obligations of membership on a footing 
of equality with all the other Members. But they are beyond the pale of 

' enforcement action; nor can they be subjected to milder forms of disci- 

| plinary action such as expulsion or suspension. In shori, there is rio obliga- 
tion to employ sancticns against any of the Great Powers. To that extent 
it appears that the United Nations partakes of the non-coercive type of 
security organization. ; 

The partly intermediate and partly non-coercive character of the United 
Nations explains, of course, the high degree of universality which has 
already been achieved. Faced with the choice between a universal security 
organization with limited powers and a limited security organization with 
unlimited powers the Jelegates at the San Francisco Conference, admittedly 
exposed as they were to some pressure from the Great Powers, including 
the United States, vcted for the former. In so doing they followed un- 
wittingly, it may be presumed, the pattern of international organization 
broadly outlined in the course, or as the byproduct, of a political contro- 
versy of the first orcer by Senator Henry Cabot Lodge, in his fourteen 
Reservations to the Ccvenant. His price for the participation of the United 
States in the League was the scrapping of some of the League principles in 
order to secure for th United States a greater measure of liberty of action 
and a lighter load of eommittments. President Wilson, rightly or wrongly, 
refused to pay the price. It is a matter of historical record, however, that _ 
the League Members themselves in order to maintain a degree of universality 
have found it imperacive io neglect in practice many aa important League 
principle. The separation of the Covenant from the Peace Treaties, a futile 
gesture, in the interest of universality, may, however, be mentioned here. ` 

When the delegates met at San Francisco they found thet in spite of the 
declared willingness of all the nations to participate in an international 
security organization, there was still a price to be paid for inducing the 
essential powers, that is, the Great Powers, to join the Organization as 
Members. It was th2 old price and they paid it. By sacrificing some of 
the principles on which the League was founded and by thus removing 
the chief obstacle to the participation of some of the essential powers in- 
cluding the United States, at any rate, they secured an impressive degree, 
of unanimity and universality. It is too early yet to say that Litvinov was 
wrong when he said that a League without universality was better than 
universality without League principles. It would be premature also to 
say that the establishment of a League without League principles, of which 
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Senator Lodge was one of the earliest champions, vill secure peace for a 
longer span of time than did the first League. 

An organization so constituted presents no dange:s to its members. It 
is safe. It neither guarantees security nor does it endanger security. 
This at any rate would seem to hold true for the five great powers. The 
Charter does not commit the members to preserve the territorial integrity 
„and political indeperdence of any state, and it should create no dangerous 
delusions on this score. It imposes no onerous obligations on peace-loving 
states, members of the United Nations. It encroazhzs to no dangerous 
degree on the liberty of action of the Great Powers while it confers upon 
them the right to act under certain conditions. The overriding commit- 
ment is to consult. If the Great Powers fail to agree they remain free to 
_act inside and perhaps even outside the scope of the Principles and Purposes 
of the Charter. i 

As Mr. Dulles stated before the Foreign Relations Committee of the 
Senate, the Charter ‘‘engages our Nation to honorable codéperation for peace 
and justice and, at the same time, protects those precious American tra- 
ditions of which the Senate is our principal custodian.” ‘That is why,” 
Mr. Dulles said, ‘‘this Charter can be, and I hope will be approved by the 
Senate without reservation and without dissent.’ °° Without going into 
the question of custodianship, it is possible tc believ2 shat many Senators 
would have welcomed a different type of Charter, but it is scarcely possible 
to doubt that Mr. Dulles correctly indicated the reasons why the Senate 
approved the Charter without reservations and almos; without dissent. 


93 Hearings, p. 645. 


IMMUNITY OF OFFICERS AND EMPLOYEES OF THE 
UNITED NATIONS FOR OFFICIAL ACTS: 
THE RANALLO CASE 


By LAWRaNCE Preuss 


Of the Bocrd of Editors 


The first judicial interpretation sf the immunities of staff members of 
the United Nations is contained in zhe decision of the City Court of New 
Rochelle, New York, in the case of County of Westchester on complaint 
of Walter Donnelly, Complainant, v. William Ranollo, Defendant: The 
opinion in this case, delivered on Ncvember 8, 1946, by Acting City Judge 
Sol Rubin, also contains the first juticial construction of the International 
Organization Immunities Act of Dezember 29, 1945,? which was designed, 
in part, to implement the provisions of Articles 104 and 105 of the Charter 
of the United Nations and any fu-ure conventions or agreements which 
might be concluded pursuant theret.® 


167 N. Y. 8. (2d) 31; for text of opinicn see also United Nations, General Assembly, 
Document A/C.6/57 (Nov. 9, 1946). The aame of the defendant appears as ‘‘Ranallo’’ 
in the letter of Secretary-General Lie, dateq Nov. 29, 1946 (note 9, below). 

2 Publie Law 291, 79th Cong.; ; 59 Stat. GES; this JOURNAL, Vol. 40 tigi Supplement, 
p. 85 (hereinafter referred to as the ‘‘ Immunities Act’’). 

3 The General Assembly ən Feb, 13, 1946 approved and proposed for accession by each 
Member of the United Nations a General Convention on Privileges and Immunities of 
the United Nations (hereinafter referred to as the ‘‘General Convention’’). On the 
same date it transmitted tc the Secretary-General a draft Convention between the United 
Nations and the Governmert of the United States of America, to be used as the basis of 
the negotiations required as a result of the establishment of the seat af the United Na- 
tions in the United States See Privilege: and Immunities of the United Nations, Re- 
port of the Siath Commi-tee to the Genzral Assembly (Rapporteur: W. E. Beckett 
(United Kingdom]), Doc. A/43 (Feb. 9, 194€), with texts as Annexes I and II; texts 
also in Doe. A/64, pp. 25, 28. On the drafting of Arts. 104, 105 of the Charter, and 
of the two conventions, see Henry Reiff, ‘‘Work of tke United Nations ‘Legal Com- 
mittees,’ ’? Department of State Bulletin, Vol. XV, No. 366 (July 7, 1946), pp. 9-10; 
same, No, 372 (Aug. 18, 1946), Ep. 805-3065 same, No. 373 (Aug. 25, 1946), pp. 349-350. 

Negotiations which took place at Washington on June 10-18, 1946, on the basis of 
the Draft Convention of Feb. 13, resulted in a revised draft of June 20, 1946 (herein- 
after referred to as the ‘‘Draft Agreemen-’’). See the Joint Report by the Secretary- 
General and the Negotiatir.g Committee on the Negotiations with the Authorities of the 
United. States of America concerning the Arrangements Required as a Result of the 
Establishment of the Seat of the United Nations in the United States of America, Doc. 
A/67 (Sept: 1, 1946), Annex I-contains tie text of the Convention/Agreement between 
the United Nations and the United States. This revised draft was merely tentative 
in view of the fact that the exact site of the headquarters of the United Nations had 
not yet determined. See, :n general, ‘‘Th2 United Nations under American Municipal 
Law: A Preliminary Assessment,’’ Yale Lew Journal, Vol. 55 (1946), pp. 778-793. 
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The defendant in the instant case was employed by the United Nations 
as chauffeur for the Secretary-General, and his appointment had been 
duly notified to and accepted by the Secretary of State in conformity with 
the provisions of Section 8(a) of the Immunities Act. On October 17 he 
was charged with exceeding the speed limit on the Hutchinson River 
Parkway while operating a car owned by the United Mations. Mr. Trygve 
Lie was himself in the car, and was proceeding tc a conference with 
officials of the city of New York concerning business of the United Nations. 
At a hearing held on November 8 Mr. Oscar Schacater, Legal Counsel, 
United Nations, appeared for the defendant ® and challenged the jurisdic- 
tion of the Court on the ground that the defendant. at the time of the 
alleged offens2, had been performing an.act in his >fficial capacity and 
falling within his functions, and that he was therefor2 entitled to the im- 
munity provided in Secticn 7(b) of the Immunities Act.* 

Judge Rubin’s ruling, the grounds for which will be discussed below, 
was, in effect, that 


. Where immunity is claimed by personnel of the United Nations, 
this Court cannot hold as a matter of law that the defendant so claim- 
ing immunity was engaged in an official act which-.justified the grant- 
ing of immunity, and that such a determiration can only be made after 
the trial of an issue of fact; and if the trial of that issue of fact pro- 
duces a conclusion that the defendant was, at the time of the commis- 
sion of the offense charged, engaged in such an activity as was 
necessary to the proper functioning o? the United Nations Organiza- 
tion, then and only then should immunity be granted, and this, 





Although the Immunities Act was intended primarily to mset the requirements of 
international organizations other than the United Nazions, it serves also as a temporary 
measure for fulfilling the obligations imposed by the Charter, pending accession of the 
United States to the General Convention and conelasion of the special agreement or 
convention with the United Nations. See Lawrence Preuss, ‘The International- Or- 
ganizations Immunities Act,’’ this JouRNAL, Vol. 4) (1946), pp. 332-345. y 

4 Mr. Charles Fahy to Mr. Trygve Lie, Nov. 28, 1946. United Nations, Press Release 
M/178 (Nov. 29, 1946), p. 3. 

Sec. 8(a) provides: ‘‘No person shall be entitled to the benefits of this title unless he 
(1) shall have heen duly notified to and accepted by the Secretary of State as a repre- 
sentative, officer, or employee; or (2) shail have be2n designased by the Secretary of 
State, prior to formal notification and acceptance, as a prospective representative, officer, 
or employee; or (3) is a member of the family or suite, or servant, of one of the fore- 
going accepted representatives, officers, or employees.’’ 

5 The law of New York provides that in prosecutions for a misdemeanor the defendant 
need not be present, -but may appear by counsel. Gil. Crim. Code (1945), s Gr. Pr., Becs. 
297, 356, 434. | ` . 

6 Sae. 7(b): “ee Representatives of foreign governments in or to international organi- 
zations and officers and employees of such organizetions shall bə immune from suit and 
legal process relating to acts performed by them in their offical capacity and falling 
within their functions as such representatives, officers, or emp_oyees except insofar as, 
such immunity may be waived by the foreign goverment or irternational organization 
concerned. ’’ 
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regardless of whether the defendant was a member of the Security 
Council or a minor employee.’ 


The decision of the Court, therefore, was that ‘‘upon the facts in this case 
the defendant is not entitled to immunity as a matter of law without a 
trial of the issue of fact end is accordingly required to pies to the In- 
formation before the Court.” è 

An adjournment having been granted, the sesvatien enira on Novem- 
ber 27 addressed a communication t tae Legal Adviser of the Department 
of State, in which he recited the 2acts of the case as stated above and 
requested an opinion as to whether, under the circumstances, the defendant 
was entitled to the immunity provided in Section 7(b) of the Act.2 Mr. 
Fahy replied on the following day taat the employee in question was in his 
opinion entitled to the immunity cleimed, but added that, ‘‘of course, .. . 
the matter is now pending in Court and my opinion is only that and noth- 
ing more.” 1? Judge Rubin had ia Lis opinion suggested that this pro- 
cedure be followed, and had implied that he would view an opinion or 
suggestion of the Department of State as conclusive upon the Court.” 

Notwithstanding Mr. Fahy’s regly, which was favorable to the claim 
‘of immunity despite the caution of its language, Counsel for the United 
Nations (Mr. Schachter) on Novemt-er 28 wrote to Judge Rubin as follows: 


It will be noted that the legal adviser of the Department of State 
has expressed the opinion thet the defendant, William Ranallo, is 
is entitled to the immunity provided in Section 7(b) of the Immunities 
Act under the facts of this case. The opinion thus covers the issue 
of principle presented. However, the Secretary-General has no desire 
to press the principle of immunity in the instant case, and he has, 
therefore, requested me to inferm the Court that he is prepared, on 
behalf of the defendant, to pay such fine as the Court may levy. 


The grounds for this volte face on the part of the Secretary-General 
can only be conjectured. It is tzue that waiver of immunity in this 
particular case was in conformity with the general policy of the United 


t For the above statement, which is in amplification of his opinion of November 8, 
the writer is indebted to a personal letter from J ndge Rubin, dated Feb. 19, 1947. 

867 N. Y. S. (2d) 31, 35. 

9 United Nations, Press Retecse M/178 - Nov. 29, 1946), p. 2. 

10 Same, p. 3. 

12° This Court feels strongly that the question of immunity under these circumstances 
should be entrusted not to the whim or caprice of any individual or committee that might 
speak for the United Nations, but rather that such immunity should be available only 
when it is necessary to assure the proper deliberations of the Orgarization—a eirenm- 
stance that could be readily brought abort if the granting of immunity were restricted 
to those cases where our own State Deparsment certified that the exemption from prose- 
cution or suit was in the public interest. ’? 

12 United Nations, Press Release M/78 “Nov. 29, 1946), p. 1 
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oy 


558 THE AMERICAN JOURNAL OF INTSXNATIONAL LAW 


Nations as expressed in the Provisional Staff Regulations *? and in Section 
20 oz the General Convention, which provides: 


Privileges and immunities are granted to officials in the interests 
of the United Nations and not for tke personal benefit of the indi- 
viduals themselves. The Secretary-General shall have the right and 
the duty to waive the immunity of any official in any case where, in 
his opinion, the immunity would impede the course of justice and 
can be waived without prejudice to the interests of. the United 
Nations. . . .44 


It may be surmised, however, that the decision not to press the claim of 
immunity in this case, while reserving the principle at stake, may have 
been influenced also by a desire to avoid a controversial issue which would 
endanger the successful conclusion of negotiations on larger issues in- 
volving the legal position of the United Nations and its personnel in the 
United States. Several traffic cases. involving employees** and repre- 
sentatives of Members ** of the United Nations had arisen before New York 


` 38 Regulation 4: ‘‘‘The immunities and privileges attaching to the United Nations by 
virtue of Article 105 of the Charter are conferred in the interests of the Organization. 
These privileges and immunities furnish no excuse to the staff members who enjoy them 
for non-performance of their private obligations or Failure to observe laws and police 
regulations, In any ease where these privileges and immunities arise, the staff member 
concerned shall immediately report to the Secretary-Jeneral, with whom alone it rests 
to decide whethe> they shall be waived.’’ Resolution of the General Assembly, Feb. 13, - 
1946, on Organization of the Secretariat, Annex II, Doc. A/64 (July 1, 1946), p. 18. 

14 Section 21 further provides: ‘‘The United Nations shall codperate at all times with 
the appropriate cuthorities of Members to facilitate the proper administration of justice, 
secure the observance of police regulations, and prevent the occurrence of any abuse in 
connection with the privileges, immunities and facilities mentioned in this Article.’? 

15 The following cases are reported in the press: (1) Andrew Jackson, a United Na- 
tions employee, was charged with speeding in Yonkers, and, no plea of immunity having 
been raised, was fined $35 by City Judge C. W. Boote on Nov. 1, 1946 (The New York 
Times, Nov. 5, 1946); (2) David Sisson, a chauffeur employed by the United Nations, 
was charged with speeding in New Rochelle, and was fined $5 on Nov. 4 by Magistrate 
J. B. Hockert, after an assistant to the Security Odficer cf the United Nations, appear- 
ing before the Ccurt, had stated: ‘‘The United Natiors does not intend to ask immunity 
for chauffeurs ard other staff employees. They are subject to the laws as well as any- 
one else’? (same, Nov. 5, 1946); (3) Rafik Asha, stated to be an employee of the United 
Nations, was fined $10 for speeding by Justice of the Peace Louis Gangano in the 
Greenburgh Police Court, after the Court had been notified by the Security Officer that 
the defendant was prepared to pay any fine assessed (same, Nov. 16, 1946). 

18 (1) Dr. José Arce, Ambassador of Argentina to the United States, and Chief Rep- 
resentative of Argentina to the General Assembly, having received a summons for 
speeding in Irvington-on-Hudscn, offered in a letter ta Judge James J. Lyden to pay 
any fine which might be imposed, in stating: ‘‘I'do not know whether, in my capacity 
of Ambassador, any specifie privileges are granted tc me by the laws of the State of 
New York. Nor am I interested in knowing whether this is so or not, since I am a 
strict observer of the law, within or ‘outside of my country.’’? Construing this as a 
plea of guilty, Judge Lyden imposed a fine of $15 (same, Nov. 14, 1946). (2) On 
‘Nov. 8, Mikhail Ruhachev, driver of a Soviet Embassy ear with a diplomatic license, 
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courts at about the same time as the Ranallo case, and the publie reaction 
to the latter must have indicated the possibility of the growth of a strong 
attitude adverse to a liberal interpretation of the immunities already 
granted, and opposed to the concession of any further exceptions to the 
uniform application of the local law." Such a publie opinion, always sen- 
sitive when the creation of a “‘privileged class’’ appears to be threatened, 
would undoubtedly have had unfavorable repercussions in Congress, which 
will be called upon to approve the results of the negotiations in progress 
for the purpose of settling definitively the legal position which the United 
Nations and its personnel shall enjoy in this country. 

. Although the waiver of immunity by the Secretary-General left the 
principal issue unsettled the reasoning of Judge Rubin’s opinion has 
thereby lost little of its interest and importance since it touches upon 
problems which will be resurrent and possibly adumbrates the judicial 
attitude which will be assumed in future cases. presenting similar or 
analogous circumstances. 

It is apparent that Judge Rubin felt himself free to proceed to a 
judicial determination of the question of immunity only in the absence of 
an authoritative ruling by the political branch of the United States 
Government which would foreclose such action. The certification by the 
Legal Adviser that the defendant hed been duly registered in conformity’ 
with the requirement of the Immunities Act was doubtless conclusive upon 
the Court, and would have been so keld had it been presented at the time 
the claim of immunity was initially raised, or subsequently, had the case 
gone to trial. 

The binding character of an executive ruling under the circumstances 
of the instant case would further have been supported by reference to 
the established practice in analogous cases involving certification by the 
Department of State of the status of foreign diplomatic agents and mem- 


pleaded guilty to speeding in Glen Cove, and was fined $5 by City Judge Reginald 
Moore. The Court in this case indicated that it was prepared to assume jurisdiction 
even in the event that the plea af diplomatic immunity had been raised (same, Nov. 9, 
1946). (3) On Nov. 22, a Dutch Representative to the United Nations (apparently 
` Dr. M. P. L. Steenberghe, President of the Economic, Financial and Shipping Mission 
of the Netherlands at Washington, D. C.) pleaded guilty by telegram to speeding in 
Pelham. Justice Stott, in imposing a fine of 15, stated in reply that ‘‘These immuni- . 
ties, which must of necessity be granted, should not be used lightly. Like the veto 
power in your own [Security] Council, it should only be resorted to under circumstances < 
of the most unusual nature. Our community is based upon the theory that all men are 
equal before the law .. .’’ (same, Nov. 22, 1946). 

17 It is reported in The New York Times cf Nov. 15, 1946, that Judge Rubin. had on 
the preceding day ‘‘displayed a thick shezf of letters received from all parts of the 
country. Each letter, without exception, protested against the granting of immunity 
in the Ranollo case and all similar legal action involving United Nations personnel.’’ 
It is not, of course, to be presumed that the Court would have been irfluenced by this 
novel form of Gallupsjurisprudenz, had the ease gone to trial. 
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bers of their staff. The executive has customarily confined its statement 
to the question whether the defendant had or had not been received in a 
diplomatic capacity by the Government of the United States, thus leaving 
the legal consequences to be derived from the status thus recognized to. 
judicial determination in the usual way." Such a statement, which 
assumes to decide only the status of the defendant, has properly been held 
to be conclusive, and can be justified on obvious grounds of public policy. 
Chief Justice Fuller expressed the accepted principle when he stated, in 
_the case of In re Baiz, that: 


. We do not assume to sit in judgment upon the decision of the 
Executive in reference to the public character of a person claiming 
to be a foreign minister, and therefore have the right to aecept the 
certificate of the State Department that a party is or is not a privileged 
person, and cannot properly be asked to proceed upon argumentative 
or collateral proof.”° 


In eases involving claims of immunity by foreign states and their in- 
strumentalities the Department of State kas in recent years, however, 
frequently gone beyond the mere certificatim of the status claimed, and 


18 Among the cases which established this prinziple, see United States v. Liddle, 26 
Fed. Cas. 936, No. 15, 598 (C.C.Pa. 1808); United States v. Ortega, 27 Fed. Cas. 359, No. 
15,971 (C.C.Pa. 1825); and United States v. Benner, 24 Fed. Cas. 1084, No. 14,568 
(0.0.Pa. 1830). í 

19 The contentions of the Attorney-General, gpproved by the House of Lords in 
Engelke v. Musmenn [1928], A.C. 433, are so cogently stated, and are of such obvious 
applicability in the situation under discussion ‘in the present article that. they merit 
quotation in eatenso; “f... The Attorney-General submits that a statement that recog- 
nition has beer accorded made on behalf of His Majesty either by the Secretary of 
State or by H. M. Attorney-General in person musi necessarily be conclusive on the 
diplomatic status of that person, It must be admitted, however, that such a statement 
is conclusive upon the question of diplomatic status slone; and it is still for the Court 
to determine as a matter of law whether, the diplometic status having been conclusively 
proved, immunity from process necessarily follows. - The Attorney-General desires to 
point out that there may be cases in which, though sae diplomatie status is conclusively 
proved in the marner indicated, yet immunity from process may still‘not exist... . In 
no sense, therefor2, . . . is the jurisdiction of ths Court to determine the existence of 
immunity ousted merely because, as the Attorney-General submits, a particular form 
of proof of diplomatic status is conclusive and cannct be questioned. ... If the’ Court 
can go behind the statement and themselves seek te investigate the facts, compelling 
the person on behalf of whom the immunity is claimed to submit to legal process for 
that purpose, it would be impossible for His Majesty to fulfil the obligations imposed 
upon him by international law and the comity of netions, since the steps taken to in- 
vestigate the claim would in themselves involve a breach of diplomatic immunity which 
in the event the Court might decide to have been sstablished. ...’’ Lord Phillimore 
observed that ‘‘where an applicant is claiming that he is privileged’ from litigation it 
seems a strange result if he is forced to litigate in crder to obtain his exemption from 
_ litigation.’? — [1928], A.C, 433, 449. See also, Phe Amazone [1940], P. 40 (C.A.). 

20135 U. S. 403, 432 (1890). Also, Lehigh Pulley E. Co. v. State of Bussia, 21 F. 
(2d) 896, 400 (C.C.A. 2d, 1987). 
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has undertaken to pass conclusively upon the issue of substantive law 
before the courts. It might have been expected that this expansion of the 
executive power would have encounsered some judicial resistance, or, at 
least, that the application of execrtive rulings would be subjected to 
restrictive interpretation. ` On the contrary, executive intervention. in 
what is normally deemed to be the judicial sphere has been so unreservedly 
accepted by the courts, both federal and state, that it may be suspected 
that they have in some cases welcomed the relief from the necessity of 
judicial inquiry which was afforded by an authoritative executive ruling. 
The courts have on occasion exper_enced difficulty in ascertaining the 
intent of the State Department, in iew of the sibylline language which 
its spokesmen sometimes affect; but they have expressed no doubt as to 
the oracular nature of its pronouncements, once its intent has been, 
discovered.” 

It was, perhaps, with this recent trend in mind that cudge Rubin sug- 
gested that immunity should be gramted to officers and employees of the 
‘United Nations only in ‘‘those cases where our own State Department 
certified that the exemption from prosecution or suit was in the public 
interest.” His acknowledgement tha; certification by the executive would 
be conclusive, not only as to the statcs cf the defendant, but further as to 
the basic legal issue raised by the plea cf immunity, is ix conformity with 
a recent decision of the New York Court of Appeals,” as was his ruling 


21 In Republic of Mexico v. Hoffman, 324 U. 8.30 (1945) [this JournaL, Vol. 39 (1945), 
p. 585], Chief Justice Stone stated: ‘‘It is... not for the corrts to deny an im- 
munity which our government has seen fit to allow, or to allow am immunity on new 
grounds which the government has not seen St to recognize.’? The decision in this case 
has led Philip O. Jessup, in a trenchant crit-cism of the recent tren-i, to answer afirma- 
tively the question: ‘‘Has the Supreme Cou~t Abdicated One of Its Functions??? This 
JOURNAL, Vol. 40 (1946), pp. 168-172. 

22 Compare the writer’s remarks concerniag the varying forms cf State Department 
suggestions of immunity, with citation of eases, in this JOURNAL, Vol. 36 (1942), pp. 
44-46, ; 

28 United States of Mewico v. Schmuck, 2% N. Y. 265 [this JOURNAL, Vol. 40 (1946). 
p. 205], in which Lehman, Ch.J., stated (at p. 272) that: ‘‘An extraordinary situation 
calling for extraordinary remedy may be presented ... when a court assumes to try 
issues which are beyond its competency or bo axercise a jurisdictien which, in accord- 
ance with well established rules of policy whieh have the force o? law, it should de- 
cline to exercise. (Es parte Peru, 318 U. 8.578, ... } [this Jounxa, Vol. 38 (1944), 
p. 132]... . Judicial inquiry may be preckuded of claims of immunity previously de- 
termined by a competent political branch >f the Government upcn the request. of a 
foreign sovereign State. In such cases, as the courts have frequertly pointed out, the 
courts ‘follow the action of the political branch, and will not embarrass the latter by 
assuming an antagonistic jurisdiction.? (UCaitsd States v. Lee, 116 U. 8. 196, 209). 
Then judges who assume a jurisdiction which may embarrass the Department of State 
in the conduet of foreign relations may be commanded to relinquish jurisdiction upon 
the request or suggestion cf the political branch of the Government.’’ Also, Miller v. 
Ferrocarril del Pacifico de Nicaragua, 137 Maire 251 (1941); Ston: Engineering Co. v: 
Petroleos Mexicanos, 352 Pa. 12 (1948). 
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that in default of such certification the Court, could proceed to a trial 
of the issue of fact.” 

The case cf Trost v. Tompkins, decided in 1945 by the Municipal Court 
of Appeals for- the District of Columbia,” although not referred to in 
Judge Rubin’s opinion, is clearly in point. The Assistant, Commission for 
Shipping and Emigration of the Yugoslav Government, defendant in a 
civil suit, raised the plea of diplomatic immunity on the grounds that he 
performed Lis official duties under the sup=rvision.of the Yugoslav Am- 
bassador, and that, his name had been included in the so-called ‘‘ White 
List” of the Department of State.** The Assistant Chief of the Protocol 
Division testified as a witness for the defendant and identified the list in 
evidence, but did not. appear in behalf of, or claim to represent, the 
Department of State. In affirming the judgment of the court below, which 
was adverse to the claim of the defendant, sae Court of Appeals, speaking 
through Richardson, Ch.J., stated (at p. 223) : 


We recognize the importance of the rule that diplomatic immunity 
is essentially a political question; that zonsiderations of policy, often 
involving delicate relations between cur government and friendly 
powers, are so potent that courts properly refuse to lock beyond a 
determination by the executive branch af government. 


The Court found that the duties of the defendant were not of a ioui 
character and that he was not, therefore, entitled to immunity. Like 
Judge Rubin, however, Judge Richardson azknowledged that a ruling by 
the State Department, had such been preænted, would have been con- 
clusive as to the substantive question at issue: 


The delicacy of the question, involving as it does the relations of 
our government with a friendly for=gn nation, is such that the 
absence of a decision by the executive department charged with re- 
sponsibility for the conduct of our affeirs abroad, is to be regretted. 
The usual rule is that ‘Courts have no jurisdiction to decide political 
questions.’ [Citing Sevilla v. Elizalde, 72 App. D. C. 108, 112 F. 
(2d) 29.] But where, as here, the issie is raised as an affirmative 


24 Judge Lehman continued (294 N. Y. 265, at p. 273): ‘The question whether a 
court has acquired jurisdiction over the person of a defendant or the subject matter of 
an action, and the question whether a court should. relinquish jurisdiction, are judicial 
questions which ordinarily must be decided by the ccart whose jurisdiction is challenged. 
Where such challenge is made ..., the court must relinquish a jurisdiction based upon 
service of such process when it appears that the claim of immunity has been recognized 
and allowed by a competent political branch of the government ... ; but the judicial 
‘branch, even în such case, retains jurisdiction to Jetermine any question left open by 
the political branch of our government for decision Sy the judicial branch... .’? 

2544 A, (2d) 226 (1945). 

-26 This is the ‘‘List of Employees in the Embzesies and Legations in Washington 
Not Printed in the Diplomatic List.’’ Since it is zpparently prepared without investi- 
gation or verification, it is not conclusive evidence -f the diplomatic character of those 
whose names are listed, Same, at p. 228-230. i 
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defense in an action over which the court has jurisdiction and there 
is no executive ruling, the situetion requires judicial cetermination.”” 


Still more directly in point is the decision of the Appellate Division of 
the Supreme Court of New York in the case of Girardon v. Angelone, in 
which a motion to dismiss a civil astion against the Commercial Attaché . 
of the Italian Embassy was granted on reargument cf the defendant’s 
appeal.2® The appellant had, upon application for a reatgument, produced 
two certificates from the Departmemt of State, the firs. of which stated: 
“This is to certify that Signor Romolo Angelone is Commercial Attaché 
to the Italian Embassy at Washington, and that he is therefore entitled 
by the laws of the United States to the diplomatie privileges and im- 
munities corresponding to his office’? The second cer-ifieate was to the 
same effect, and was merely submitted as official proof of the recognized 
diplomatic character of the appellant, which was not disputed by the 
respondent. Subsequently the Italan Ambassador requested of the De- 
partment of State ‘‘its authoritative intervention in the case, in order to 
obtain the dismissal of these proceedings against a member of the Italian 
Embassy.” The United States Astorney having corcmunicated to the 
Court a request of the Departmert of State that its opinion that the 
defendant was immune from process be ‘‘taken into consideration,” the 
Court applied to the Department fbr a clarification of its views,. where- 
upon the latter replied through the Attorney General that: ‘‘As such 
attachés are considered to be exempt from judicial process under our laws, 
it is believed that the legal proceedings against Signor Romolo Angelone 
should be dismissed.” The Court, having at last received an unequivocal 
statement, held that it must ‘‘respect the request of tae Department of 
State’? and dismiss the complaint. 

In this case the executive departed from its earlier practice of merely 
certifying the status of the defendart, and further unde-tock to determine 
the substantive legal issue, in conformity with the general trend which has 
already been noted. Such was possibly the intention of the Legal Adviser 
in stating, in response to the request of the Secretary-General in the 
Ranallo ease, that the defendant was, in his opinion, en-itled to immunity 
from legal process. This statement, without more, would have disposed of 
the case at the trial, had not the Secretary-General elected to waive im- 
munity, since it could be interpreted as meaning that the executive had 
“recognized and allowed’’ the claim of immunity as a conclusion of law.” 
The addendum, that as ‘‘the matter is pending in cours ... my opinion 


27 Same, at p. 231. 

28254 N. Y. Supp. 657 (1932). 

29 See Ex parte Muir, 254 U. S. 522, 5386 (1921); The Navemar. 303 U. S. 68, 74-75 
(1938), this JOURNAL, Vol. 32 (1938), p. 8&1; Ha parte Peru, 318 U. S. 578, 581 (1942), 
this JOURNAL, Vol. 38 (1944), p. 182; The Tanko, 54 F. Supp. 241, 243 (1944); and the 
eases cited in notes 21 and 23, above. 
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is only that and nothing more,’’ was, however, expressed in language 
which the courts have in similar cases uniformly interpreted as meaning 
that the Department has merely ‘‘acted as = conduit” in transmitting a 
claim of immunity to the court for ‘‘its respectful consideration,” leaving 
the substantive issues open for judicial determination.®° 

The Legal Adviser’s letter in the instant ease achieved such a precise 
balance of opposing and irreconcilable opinions that it is difficult to ex- 
tract from it any conclusion’ whatsoever. Courteous and diplomatic 
deference was paid both to the United Nations and to the independent 
judiciary of the State of New York, but the solution of the basic issue 
was scarcely advanced, nor were any guideposts set up for the future. 
It may be hoped that the Department of Stete will be able to resolve its 
internal hesitations and doubts and that it.will either evolve some adequate 
machinery—which it does not now possess—for passing upon matters 
which are essentially of a judicial nature,™ or, alternatively and preferably, 


30 In response to a request by the Spanish Ambassador for intervention to secure the 
„release of The Wavemar, the Department of State replied that its practice in such cases 
was ‘‘to refrain fron taking any action which might constitute an interference by the 
executive authorities of this Government with regard to the merits of the controversy,’’ 
a statement which the Supreme Court construed as meaning that the legal questions at . 
issue were ‘‘appropriate subjects for judicial inquiry upon proof of the matters al- 
leged.’’? 303,U. S. 68,.74-75 (1938). In Lamont v. rrevelers Insurance Co., 281 N. Y. 
362, 373-374 (1939), the Department stated, in transmitting a claim of immunity, 
that ‘‘the United States does not intervene as an interested party,’’ and only presented 
its suggestion ‘‘as a matter of comity between tle Government of Mexico and the 
United States Government for such consideration as the Court may deem necessary 
. and proper.’? The Court of Appeals, thus left free to examine the claim, denied the 
motion to dismiss. Also, Hannes v. Kingdom of Xoumania Monopolies Institute, 20 
N. Y. Supp. (2d) 825, 828 (1940); Ulen & Co. v. Bank Gospodarstwa Krajowego, 24 
N. Y. Supp. (2d), 201, 204; The Katingo Hadjipa-era, 1941 A.M.C. 581, 583; The: 

Anghyra, 1941 A.M.C, 1495. 

31 See Girardon v. Angelone, above. The-confusizn and prolongation of litigation i 
which may result from indecision on the part of tie State Department in questions 
relating to claims of immunity may further be illustrated by reference to Sullivan v. 
State of Sãó Paulo, 86 F. Supp. 503 (E.D.N.Y., 1941), aff'd, 122 F. (2a) 355 (C.C.A. 
2d, 1941), this JOURNAL, Vol. 36 (1942), p. 181; The Ioannis P. Goulandris, 39 F. 
Supp. 630 (S.D.N.Y., 1941), rearg., 40 Supp. 924 (1941); and The Maliakos, 41 F. 
Supp. 697 (S.D.N.Y., 1941). In the São Paulo case. the Department stated that ‘‘it 
is the practice of the Department to leave such questions of immunity for determina- 
tion by the courts, applying the principles of interzational law, to the facts and eir- 
cumstances of the particular cases.’? Subsequently, however, it stated that the De- 
partment had not intended to indicate that it had ‘‘recognized and allowed’? the claim, 
but that transmittal of the claim had ‘‘necessarily implied an acceptance, as true, of 
the statements of fact made by the Brazilian Government’’; ‘‘the ultimate decision 
of the question of immunity,’’ nevertheless, ‘‘shou-1 be left to the court.’’ 36 F. 
Supp. 503, 505. The court by labored exegesis was able to conclude that the Depart- 
ment intended ihat immunity be granted. Compare, however, The Maliakos, in which 
the Department ‘‘accepted as true’’ the facts contained in the statement of the claim 
of immunity. This was intended, the Secretary of State later explained, ‘‘to convey 
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permit the courts to develop their own body of jurisprucence and judicial 
policy, while reserving its power of intervention for cases in which there 
may be an obvious threat of abuse œ denial of justice. 

. The immunity from ‘‘suit and legel process” relating to acts performed 
by officers or employees of international organizations ‘‘in their official 
capacity and falling within their furctions,’’ as provided by Section 7(b) 
of the Immunities Act, is not defined therein. The Execaitive.Order which 
extended the benefits of the Act to the United Nations also failed to define, 
limit, or condition the immunities zranted, although the President was 
so empowered under Section 1 of tae Act. In the absence of statutory 
definitions Judge Rubin considered taat he was free to examine the conten- 
tions urged on behalf of the defendant in the light of general principles 
of interpretation, and with a view to the political and social consequences 
which would flow from an acceptance of such contentions. The guiding 
principle Judge Rubin found in Section 21 of the New York Penal Law, 
which provides: 


The rule that a penal statute is to be strictly construed does not 
apply to this chapter [General Provisions] or any of the provisions 
thereof, but all such provisions must be construec according to the 
fair import of their terms, to promote justice and effect the objects 
of the law. 


Mr. Schachter had contended, in a memorandum for the Court,®? that 


There can be no doubt that the defendant was aeting in his official 
capacity when he was driving tke Secretary-General on the Hutchinson 
` River Parkway on 17 October. Mr. Lie was at that time on his way to 
a conference with officials of the city of New York concerning business 
of the United Nations. The act of driving the Secretary-General was, 
of course, performed by the ckauffeur in his ‘‘offizial capacity’ and 
fell within his functions. Accordingly, it is clearly covered by Section 
7T(b) of the Immunities Act. 


To accept this contention, Judge Eubin held, would te to recognize the 
existence of ‘‘a general and unrestzicted immunity from suit or prosecu- 
tion on the part of the personnel >f the United Naticns, so long as the 
individual be performing in his oficial capacity, evem though the indi- 
vidual’s function has no relation tò the importance or success of the 
Organization’s deliberations.” Tc reach such a result, he concluded, 
would be to carry the principle of <mmunity ‘‘completely out of bounds.”’ 
The necessity of ‘‘a certain amount of immunity” to ensure the organs of 
the United Nations and ‘‘their necessary personnel against harassment by 
way of court proceedings, civil or criminal,” was ecmeeded by ‘‘every 
right-thinking. American citizen,’’ but it was evident from the Charter 


the understanding that I recognized as warranted the claim of <mmunity made by the 
Greek Minister. .-..’’ 41 F. Supp. 697 699. 
32 Unpublished, but quoted in extenso in The New York Times (Nov. 11, 1946). 
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itself that immanities should be restricted to those which are essential to 
“the indeper:deat exercise or . . . functions in connection with the Organ- 
ization.” That an unqualified and unrestricted immunity in respect to all 
official acts, wichovt regard to the ecireumstances of the individual ease, 
had been intenced neither by the Charter, by the Act of Congress, nor by 
the Presidential Order is evident, Judge Rubin maintained, from the fact 
that it would, if granted, lead in effect to the creation of ‘‘a large preferred 
class within our borders who would be immune’ to punishment on identical 
facts for which the average American would be subject to punishment,”’’ 
a consequence whieh ‘‘does violence to the American sense of fairness 
and justice and flouts the very basic principle of the United Nations itself, 
which in its preamble to its Charter affirms that :t is created to give 
substance to the principle that ‘the rights of all men and women are 
equal,’’’** The inzerests of the United Nations, therefore, can be recon- 


33 Judge Rubin further observed that ‘‘Our state and national legislators enjoy a 
measure of immunity co as to insure the proper functioning of the Congress and of 
the State Legisiatars, which falls far short of that measure of immunity contended for 
on behalf of the parsonnel of the United Nations, and no vald reason exists why the 
immunity accorded to the United Nations should be greater in scope than that found 
necessary to insure the proper functioning of our own Congrese.’? 

‘This argument is witaout point, since it is the evident inten3 of the Immunities Act 
to confer exemption from suit and from legal process in respect of official acts in all 
cases, -both civil and criminal. The congressional immunity to which Judge Rubin 
refers provides only that members of Congress, during a session, and in going to or 
returning from the sam3, shall be exempt from ‘‘arrest,’? except in cases of ‘‘treason, 
felony or breach cf tke peace.’’ The Supreme Court has held that the expression 
‘‘breach of the peace?’ excludes from the constitutional exemption all indictable 
criminal actions, aad that a member of Congress is not, therefore, privileged from 
arrest for an indiczable offense. Williamson v. United States, 207 U. S. 425 (1908).- 
This limits the exemptien merely to arrest in aid of civil process, and, in view of the 
present unimportanze o7 civil arrest, reduces the immunity almost to a nullity. The 
exemption from civil arrest, moreover, does not confer immunity from the service of 

.. civil process. Long v. Ansell, 293 U. 8. 76 (1934). The Immunities Act, on the other 
5 hand, grants an exenption from ‘‘legal process’? in cases relating to official acts. 

The interpretation which has been placed by tae United States courts on congres- 
sional immunity frem arrest may offer some guidance in construing the provisions of 
the General Convention shat representatives of Members of the United Nations in or to 
the United Nations (Sec. 11(a)}), and experts on mission for the United Nations (Sec. 
22(a)), shall enjoy ‘‘immunity from personal arrest or detent-on.’’ Compare the con- 
flicting interpretaticns placed by the Department of State and by the French Foreign 
Office upon the ex>ressions ‘‘personal immunity’? and ‘‘arrest’’ in the King case 
(1912) and the cas of Princess Zizianoff v. Kahn and Bigelcw (1927). Hackworth, 
Digest of International Law, Vol. IV, pp. 739-745. Campare United States v. Tarcuanu, 
10 F. Supp. 445 (S. D.N.Y., 1985), in which it was held that a eonsul’s ‘personal im- 
munity from arrest, except in ease of crime’? involves only immunity from civil arrest, 
but confers no exemption from civil process. The Supreme Ceurt of Austria in 1928 
held that the ‘‘personal immunity’’ of a consul confers no imnennity from prosecution 
and conviction for a criminal offense, but only rom arrest and execution. Annual 
Digest of Public Inzernctional Law Cases (1927-1228), Case Ne. 267. 
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ciled with the general interest only if 


. .. the application of the principle of immunity [is interpreted 
as being limited] to those persornel whose activities are such as to be 
necessary to the aztual execution of the purposes, and deliberations 
of the United Nations as distinguished from those household servants 
and personnel who merely serve the personal comfort, convenience 
or luxury of the delegates and Secretariat who actually perform the 
true functions of the Organization. 


Judge Rubin maintained in further justification of a restrictive interpre- 
tation that acceptance of a general and unrestricted immunity for all 
official acts would involve the concession to officers and employees of the 
United Nations of a mcre privileged position than that ‘granted to foreign 
diplomatic agents and sheir staffs. The latter, he observed, are ‘‘at least, 
theoretically’’ subject to return to their own countries fœ prosecution and 
punishment,** while the former would enjoy universal impunity, since 
the United Nations possesses no tribunal and no criminal jurisdiction 
over its personnel. This argument somewhat overestimates the importance 
of the jurisdiction whieh sending states assert, to greate> or lesser degree, 
over members of thei? diplomatic missions abroad; and it minimizes 
the significance of the settled policy of the United Nations to waive even 
the limited immunity which its personnel possess whenever this can be 
done without interference with the worz of the Organizetion.** It further 


34 Citing See. 25, New York Penal Law, which provides: ‘‘ Ambassadors and other 
public ministers from foreign governments, aceredited to the president and government 
of the United States, and recognized according to the laws c2 the United States, 
with their secretaries, meszengers, families and servants, are not liable to punishment 
in this state, but are to be returned to their own country for crial and punishment.’’ 

35 There are probably n> countries, including those which assert an extensive juris- 
diction under the principles of active personality, which would undertake to prosecute 
a national for committing abroad so minor an offense as that ckarged in the Ranallo 
case. See Harvard Research in International Law, Jurisdiction with Respect to Crime, 
this JOURNAL, Vol. 29 (1£35), Supplement, pp. 519-527. In an exceptional case, the 
Rumanian High Court of Cassation and Justice in 1928 uphelč the conviction of a 
former Rumanian commercial attaché for accepting and offering bribes in Italy in 
connection with governmert purchases. Silesco v. Ministry of Industry and Commerce, 
Eevue de droit internatioaal privé, Vol. 25 (1930), p. 512. Tke Government of the 
United States has been disposed to place little reliance upon the possible trial in their 
home countries of persons 2harged with the commission of offenses in the United States. 
Secretary of State Hughes to Ambassador Jusserand, Jan, 21, 1924, Hackworth, Digest 
of International Law, Vol IV, p. 59, 

i 36 Judge Rubin’s statement that the question of immunity shovld not be entrusted 

*“to the whim or caprice ož any individual or eommittee that mighs apeak for the United 
Nations Organization’’ appears to be wholly gratuitous in view of this policy, which 
was restated in the Memorandum presented ky Mr. Schachter as follows: ‘The Secre- 
tary-General is aware that even the limited immunity enjoyed by the United Nations 
entails a serious respons-bility to prevent its abuse. He fully recognizes that the 
existence of an immunity cannot be permitted to countenance wilful or reckless viola- 
tions of the law. To this end, he has directed that strict measures be taken to assure 
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ignores the fact that all governments, in granting to foreign diplomatie 
officers and personnel immunity in respect of both official and private 
acts,’ consider the possibility of prosezutzon following waiver or dis- 
missal from the service as constituting a sufficient safeguard against 
abuse.** Officers and employees of the United Nations, on the other hand, 


compliance with the laws of the community on the part of all officers and employees 
of the Organization. The Court may be assured that the violations of local laws, and 
` in partieular of laws relating to safety, are viewed most seriously and that appropriate 
action is taken by the Secretary-General in such cases. These facts are drawn to the 
attention of the Court so that it may be clearly tnderstood that this statutory im- 
munity based on excepted international law.has not operated, and will not operate, to 
sanction or encourage disregard of the laws of the community.’’ 
There is, furthermore, no reason to believe that this policy will be carried out any 
_ less conscientiously by the United Nations than it was by the League of Nations. 
According to a former member of the League Secretariat, ‘‘The waiver of diplomatie 
rights hung like s permanent threat over the heade of officials who might otherwise 
have been inclined to abuse their position. It wes as a whole sufficient to prevent any 
tendency to hide behind immunities.” Egon F. Ranshofen-Wertheimer, The Interna- 
tional Secretariat, Washington, 1945, p. 266. See also the summary of League prac- 
tice by a former Legal Adviser of the League Secrezariat, H. MeKinnon Wood, ‘‘ Legal 
Relations between Individuals and a World Organization of States,’’ Transactions of 
the Grotius Society, Vol. 30 (1945), pp. 163-164. 

37 Mr. Schachter’s Memorandum pointed out that ‘‘it may not be irrelevant to call 
‘attention to tha fact that the immunity involved here is not the same as the broad 
unrestricted immunity enjoyed by diplomatie offcials all over the world. A foreign 
diplomat, as is well known, cennot be subjected to legal process for any act performed 
by him, even though such act is performed wholly in a private. capacity. Even the 
family and servants of a diplomatic official enjoy this sweeping immunity. The United 
Nations, it must te emphasized, has neither requested nor received such ‘unrestricted 

- immunity. Under the law, as already noted, this immunity is limited solely to acts 
performed by, officers.of the United Nations acting in their official capacity. A United 
Nations official engaged in personal and private astiv:ties is subject to legal process to 
the same extent as any private citizen in this country. It is only where, as in the in- 
stant case, the official is carrying out his duties, that the immunity is involved. Thus, . 
it can be seen that there is no claim of ‘extra-territoriality’ here; on the contrary, it is 
an immunity much more limited than that granted traditionally and without question 
to the hundreds of diplomatic officials in this country.’’ 
` 38 The United States has aczorded diplomatie immunity to the subordinate employees’ 
of foreign diplomatie missions, even when they are of American nationality, as is fre- 
quently the case, Since such employees are subject solely to the jurisdiction of the 
United States, they can be prosecuted only if their immunity be waived, or after their 

` diplomatic services have been terminated. See the numerous incidents involving the 

chauffeurs of diplomatice agents collected in Hackworth, Digest of International Law, 

Vol. IV, pp. 522-533, and especially the Mahoney ease (p. 525); and District of Co-. 
lumbia v. Paris (Pclice Court, D. C., 1939), this JouzRaL, Vol. 33 (1939), p. 787. 

Under the Immunities Act ‘the Government of the United States has an additional 
safeguard, since it is therein empowered to limit the enjoyment by officers and em- 
ployees of any privilege, exemption or immunity provided by the Act (See. 1), to refuse 
to accept any person as entitled to the benefits of the Act (Sec. 8(a)), and to withhold 
such benefits from any person whose ‘‘continued presence’? in the United States ‘‘is 

` not desirable’? (Bes 8(b)). The sacral Conventiou, whieh will supersede inconsistent 
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do not now enjoy such extensive exempticns in the United States,** and the 
fact that their immunity is restricted to official acts, and that the scope 
and application of the immunity is subject to jadicial determination, 
should, in addition to the assurance that waiver will be given in all ap- 
propriate cases, afford ample protection for the local legal order, 

In referring to the possibility that efficials and employees cf the United 
Nations might everywhere enjoy impunity, if exemption from jurisdiction 
were granted in such cases as the present, Judge Rubin apparently had 
in mind the situation of persons who are nationals of the ecuntries in which , 
they exercise their‘functions. This may be implied from his reference to 
the case of Avenol v. Avenol, in which the Secretary-General of the League 
of Nations unsuccessfully pleaded immunity in a civil action before a 
court of his own country. The Arznol case presents no analogy with 
that before the Court, since it involved a claim to diplometic immunity in 
an action arising out of a purely personal relationship, that is,-in a suit 
by Mme. Avenol for payment of an allowance for separate maintenance. 
The Secretary-General, and any other higher League official (if not of 
Swiss nationality), would have been entitled to immunity even in such a 


provisions of the Immunities Act, confers no sueh exceptional rights upon any Member 
state. Retention of such rights by the headquarters state would seem to be contrary to 
the principle of the equality of Members aad to the spirit of Sez. 43 of the Draft 
Agreement, which provides: ‘‘This conventior/agreement shall be construed in the light 
of its primary purpose to. enable the United Nations at its headquarters in the United 
States of America, fully anc efficiently to Ciseharge its responsibilities and fulfill its 
purposes,’ 

39 The General Convention provides that representatives of Members (Sec. 11), and 
experts on missions for the United Nations (Sec. 22) shall enjoy, in addition to im- 
munity for official acts, ‘‘immunity from personal arrest or detenzon.’’. By Sec. 19, 
the Secretary-General and al Assistant Seccetaries-General shall, with their families, 
be accorded diplomatie privileges and immunities. Such immunities are also provided 
in Section 27 of the Draft Agreement for eenior resident represen atives of Members 
designated by their governmants with diplomatic rank, and members of their families 
and staffs. These provisions are probably self-oxecuting, althouga they do not, of 
course, extend to any of the above the special protection afforded to members of ac- 
eredited diplomatie missions by the penal pHovisions of the Act of April 30, 1790, 22 
U.S.C. § 253. 

39a Additional protection to the public interest is provided in the resolution adopted 
by the General Assembly on Feb. 13, 1946, instructing the Secretary-General “‘to en- 
sure that the drivers of all official motor-cats of the United Natiors and all members 
of the staff, who own or drive motor-cars, shall be properly insured against third party 
‘risks.’? Doc. A/64 (July 1, 1946), p. 83. Bee Dickinson v. Del Sclar [1930], 1 K.B. 
376, this JouRNAL, Vol. 23 (1929), p. 858; Vorton v. General Accident, Fire and tife 
Assurance Co. (Eire, High Court, 1940), 74 Ir. L.T.R. (1940), p. 123. 

40 Tribunal de paiz du XFIs arrondissement de Paris (1935), Evceuil général péri- 
odique et critique des décisicns . , . relative: aw droit internationai . . . (1935), Part 
III, p. 38. For a brief report of President Mass6’s lengthly and tanpestüons opinion, 
_ see Annual Digest and Reports of Public Icternational Law Cases (1935-1987), Case 
No. 186. 
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personal action as this in Geneva, and, probably, in the territory of all 
Member states other than France.“ On tae other hand, he would have 
been entitled to immunity, had the act in question been of an official 
character, 2ven in his own country,* since this restricted immunity is 
deemed to attach not so much to the person as to the entity of which he 
represents. It is not, therefore, dependent upon the nationality of the 
person coneerned.*® 

The issue in the Ranallo case, however, involved no question of diplomatic 
immunity for private acts. The contentions on behalf of the defendant 
were based entirely upon Section 7(b) af the Immunities Act, which 


41 See Parlett v. Parlett (1927), in which tha Tribunal o? First Instance of Geneva 
held that it had jurisdiction in divorce proceeéings against an official of the Interna- 
tional Labor Office of British nationality, after the Deputy Director of the ILO had 
“waived the diplomatic immunity which he enjoyel as a member of the first or ‘‘extra- 
territorial’? eategory of officials, Annual Digest of Public Internaticnal Law Cases 
(1929-19380), Case No. 207. Compare Assurance Générale des Eaux et Accidents v. 
F. B. (Court of Civil Justice, Geneva, 1929), im which the court held that it lacked 
jurisdiction in a civil action against a first casegary official of the ILO, the Director 
having asserted, and having declined to waive, the immunity of the defendant. Same, 
Case No. 206. 
` 42. Note thet the Swiss Government, which Ce2lined to a2eord diplomatic immunity 
to Swiss nationals, expressly agreed, in Art. IX of the Mcdus Vivendi of 1926, that 
‘Officials of Swiss nationality may not be sued before the local courts in respect of 
acts performed by them in their official capacity and within the limits of their official 
duties.’? League of Nations, Official Journal, 7th year, No. 10 (Oct., 1926), p. 1422; 
Hudson, International Legislation, Vol. I, p. 285. This restricted immunity was, in 
other words, granted to all League sta memters, irrespective of their nationality. 
Officials of tke first category, if not of Swiss nationality, enjoyed diplomatic immunity, 
that is, immunity from civil and criminal jurisciction, inclading immunity in respect 
of private acts. Compare. the original Diplomatic Privileges (Extension) Act, 1944 
(note 39, above), which granted diplomatic immunities to designated higher officials 
of international organizations, if not of British nationality, but gave to all other 
officers ‘‘immunity from suit and legal process in respect of things done or omitted to 
be dons in the course of the performance of cfficial dtties.’’ Sec. 1(2) b, and 
Schedule, Pazt Ii(1) and Part III(1). But see the amendment of 1946 (note 39, 
above). In the ‘Study on Privileges and Immurities,’’ annexed to Ch. VIL of the 
Report of the Preparatory Commission of the Casted Nations (Doc. PC/20, Dee. 21, 
1945), p. 62, it is stated that ‘‘it will clearly b> recessary that all officials, whatever 
their rank, should be granted immunity from legal process in respect of acts done in 
the course of their official duties, whether in the country of which they are nationals or 
elsewhere. ..;.?? See L. Preuss, ‘‘Diplomatic Privileges end Immunities of Agents 
Invested with Functions of an International Interest,’* this JOURNAL, Vol. 25 (1931), 
pp. 703-707; and Martin Hill, Immunities and Friviieges of International Officials: 
The Experience of the League of Nations (to be published SRI by tke Carnegie En- 
dowment for International Peace). 

48 See L, Preuss, ‘‘Capacity for Legation and the Theorstical Basis of Diplomatic 
Immunities,’*? New York University Law Quarterly Review, Vol. 10 (19382-1933), pp. 
173-180; Harvard Research in International Law, Diplomarie Privileges and Immunt- 
ties, this JOURNAL, Vol. 26 (1932), pp. 97-99. 
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relates solely to official acts, a restriction which is made Joudly certain by 
Section 8(¢), which provides that: 


_ No person shall, by reason of the provisions of ihis title, be con- 
sidered as receiving diplomatic status cr as rece-ving any of the 
privileges incident thereto other ihan such as are specifically set fourth 
herein. 


Furthermore, the question of the nationality of the deferdant is irrelevant 
in the instant case. Ranallo is presumably an Americar citizen, although 
it is nowhere so stated. That it was not the intention of Congress to limit 
to aliens the immunities granted in Section 7(b) is evidenced by the fact 
that such limitation is expressly stased in other provisions of the Act.* 
It is possible to draw from Judge Rubin’s opinion the further inference 
that an act, in respect of which immunity may be asserted, must be that of 
‘an official of such rank and importance as to give rise to the presumption 
that its performance has a very direct and necessary ecnnection with the 
successful functioning of the Orgarization. This inference is suggested 
by Judge Rubin’s assertion that he was not prepared to accede to the view 
that immunity must be granted so long as the defendant, at the time of the 
commission of the offerse or the inecrring of the liability, be acting in his 
official capacity, ‘‘witLout regard te the question as tc whether the one 
so involved is the Secretary-Generai himself or an accredited delegate to 
the Organization’s del:berations, or the humblest servant attached to the 
personnel of the Organization, and without regard to zhe importance or 
unimportance of the functions of tae particular individual defendant in 
the deliberations and workings of tke Organization... .’’** This view is 
certainly not an unregsonable one,** and cases in which the claim of im- 


44 This is stated expressly in Senate Report No. 861, 79th Cong. Ist Seas. (to accom- 
pany the bill for the Immanities Act), p. 5: ‘‘ Under section 7 (b), all officials of in- 
ternational organizations, including Amer-can citizens, and representatives of foreign 
governments therein, would be granted immunity from suit and ‘egal process for acts 
performed in their official capacity. ”? 

45 Compare the statement by M. Massé, Juge de pais, in the Arenol case (cited, note 
40, above) that acceptance of the defendent’s contentions would be ‘‘violemment con- 
traire à toutes les notions du Droit qui péniblement se sont imposées à la conscience 
humaine depuis les origines barbares et qw sont devenues la chart? uniwerselle de toutes 
les actions civilisées, qu’é...., placé cu-dessus des juges, plus haut que les Chefs 
d’Etat, . . . serait dégagé, ainsi au surplis et au même titre qus la plus modeste des 
dactylographes et le plus anodin garçon de bureau de toute resrcnsabilité queloongue 

.. 3 Qe’ mest done pas possible que... le Pacte qui régit ia plus haute autorité 
morale et juridique du mande, chargé de “onder le droit des Nations, donne au monde 
cet exemple décevant de reposer sur um satut en contradiction cussi flagrante avec le 
sentiment profond et sacr de la Justice, cette noblesse infinie de Phomme, et qui est 
inserit et reste vivant au fond de tous lec coeurs; Attendu que =æ Pacte de la Société 
des Nations ne mérite pas qu’on lui inflig= cette injure... .”? 

46 Although it would seam to be fully justified on the basis cf the passage quoted 
above, this inference, acccrding to Judge Rubin, is an erroneous one. ‘‘It is not the 
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munity might appropriately be raised on bekalf of a minor employee, ex- 
cept in circumstances similar to those of the instant case, must necessarily 
be rare. It was, however, the intent of the Immunities Act to provide 
immunities’ for all staff members irrespective of their rank, a purpose 
- which is made evident by the addition of tae.phrase ‘‘or employees,’ to the 
term ‘‘officers.”? The General Assembly, furthermore, has, by a resolu- 
tion adopted unanimously on December 7, 1246, approved the granting of 
the privileges and immunities provided by Articles V and VII of the Gen- 
eral Convention to ‘‘all members of the staff of the United Nations with 
the exception of those who are locally recruited and are assigned to hourly 
rates.’’*? Both factors must be present in order to bring, an employee 
within the excepted ecategories,** and according to lists subsequently is- 
sued, employees such as the defendant'in the instant case, are not included 
within this. group.*® 
In making provision for exempting United Nations officers and em- 
_ ployees from the local jurisdiction in respect of official acts the Member 
states had available alternative procedures for determining the jurisdic- 
tional issue raised by the plea of immunity: (1) by granting complete 
immunity while imposing upon the United Nations the obligation to waive 
immunity in respect of private acts; (2) by providing that court action 
should be stayed whenever the plea of immunity in respect of an official 
act is raised and that any resulting dispute be settled by negotiations be- 
tween the United Nations and the government concerned; or (3) by pro- 
viding that the local courts should be empowered to decide the issue with 
provision for the pevrlement of any disputes which might arise from their 
decisions. § 
The case for the first method has bea forcefully argued bye C. Wilfred 
Jenks, who considers that 


If the offisial acts of world authorities are open to question in na- 
tional courts in proceedings against the officials of those authorities, 
every attempt to establish an effective world organization is liable to 
be completely nullified by the interference of national agencies. In 
the nature of things, however, a guarantee of independence from 
national control can never be complete unless it is unqualified. If a 
national court can assume jurisdiction over the private acts of an in- 
ternational official without a waiver of inmunity by the international 
institution concerned, the determination of the official or private 
character of a particular act passes from international to national 


title of the position held that would determine immunity,’’ he states, ‘‘bué the nature 
of the duties being performed at the time of the commission of the offense. Those are 
the questions that would have to be tried, had the Secretary in the Ranollo case not 
elected to waive immunity.’’ Letter cited, note 7, above. ; 
41 United Nations, Journal No. 75: Supplement at, Add. 1 (Jani 1 15, 1947), p. 897. 
.48 Report of the Joint Bubeomnmittee on the Fifth and Sixth Committees, Doc. A/C.5/99 
(Nov. 28, 1946). 
40 Does, A/116 and A/116/Add. 1- (Nov. 9, 1946). 
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control. . In the case of international as in thet of diplomatie 
immunities the only principle which affords real PEoHoene® is that of 
complete immunity from jurisdiction.®° 


Mr. Jenks acknowledges, however, that so wide an exemption would in- 
volve as its counterpart the establishment of adequate machinery for the 
settlement of disputes in cases in which the international organization had 
not elected to waive immunity. Any proposal to create such machinery, 
which might possibly take the form of a United Nations Tribunal"! en- 
dowed with a jurisdiction far wider than that envisaged “or the projected 
Administrative Tribunal," would certainly encounter geaeral opposition, 
and cannot be.considered a practicable plan. 

Some precedent for the second method might be found in exceptional 
treaty provisions, as, for example, Article 4 of the Consular Convention 
between France and Poland, December 30, 1925: 


Should an agent put forward this plea [of immunity in respect of 
acts done by him in the exercise of his functions] betore an authority 
of the country in which he resides, such authority shall not take any 
decision. on the matter, since all difficulties of this character must 
always be settled through the diplomatic channel.®* 


This method is also objectionable, since it would immobdlize every situa- 
tion in which the plea is raised, pending the outcome of pcssibly protracted 
and inconclusive negotiations.*+ 

The third method, which reserves to the local courts the authority to 
determine the issue, is that which has been adopted by th2 Immunities Act 
and by the General Convention. Since the immunity is based upon an 
international engagement, any action by the local courts alleged to be in 


50 ‘Some Problems of an International Civil Service,’’ Public Administration Review, 
Vol. 3 (1948), p. 103. 

51 Mr, Jenks suggests that: ‘‘In the postwar world there should be a single World 
Administrative Tribunal . . . competent in cases in which some oficial act performed 
on behalf of an international institution is alleged to violate a pr-vate right; in cases 
in which international institutions are involved in legal relationships governed by 
municipal law, such as disputes relating to real estate, building consracts, and such 
matters; and in any case involving the private affairs of officials in respect of which 
an international should be thought preferable to a national jurisciction.’’ Same, pp. 
103-104. 

52 The proposed Administrative Tribunal, which is modelled upor that established by 
the League of Nations in 1927, would have jurisdiction over complants alleging the non- 
observance of the conditions of appointment of United Nations off-ciala and employees. 
See Report of the Advisory Committee on a Statute for a United Nations Administra- 
tive Tribunal, Doc. A/91 (Oct. 16, 1946), 

58 League of Nations Treaty Series, Vol. 41, No. 1719. Also, A-t. 15, Convention on 
Consular Officers, adopted at Havana, Feb. 20, 1928, and Hackworth, Digest of Inter- 
national Law, Vol. IV, p. 738. 

54 Harvard Research in International Law, The Legal Position aid Functions of Con- 
suls, this JOURNAL, Vol. 26 (1932), Supplement, p, 341. 
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violation thereof will give rise to a dispute between the United Nations 
and the government concerned. By Sectior 30 of the General Convention 
it is provided that such disputes shall be settled on the basis of an advisory 
opinion of the International Court of Justice, which the United Nations 
and the state party to the dispute agree to eccept as decisive,®® 

The local courts, therefore, will have the primary responsibility for 
determining the szope and application of the immunity for official acts. 
Assuming that the Department of State w-ll not in every instance pass 
authoritatively upon the claim of immunity, this will, in the majority of 
cases, leave the issue to depend upon the result of an investigation ty the 
local judge of difficult questions of international law. It may be pointed 
out that courts of lesser jurisdiction are ncz adequately equipped to deal 
with the novel anc complex legal problems which have been raised as the 
result of the establishment in the United States of the headquarters of the 
United Nations ard of several of its related agencies.°° Guideposts are 


55 The Draft Agreement with the United States provides in Sec. 38 for settlement of 
disputes by arbitration or by other mode of settlement agreed upon by the party. Sec. 
39 provides for requests for an advisory opinion by the International Court of Justice, 
and ‘‘ Pending the receipt of the opinion of the Court, an interim decision of the arbi- 
tral tribunal shall be observ2d by both parties. Thereafter the arbitral tribunal shall 
render a final decision having regard to the opinion of the Court.’’ These provisions 
of the Draft Agreement apply to disputes as to the immunities of resident representa- 
tives of Members of the United Nations (See. 27), but appear to leave disputes ecncern- 
ing the immunities of officers and employees to be settled by the means provided in the 
General Convention. i 

Sec. 29 of the General Convention also provides that ‘‘The United Nations shall 
make provisions for appropriate modes of settlement of: (a) disputes arising out of 
contracts or other disputes of a private law character, to which the United Nations is 
a party; (b) dispates involving any official of the United Nations who by reason of his 

official position enjoye immunity, if immunity has not been waived by the Secretary- 
` General.” 

58 It should be noted that the benefits of the Immunities Act have been extended 
by successive Executive Orders to a wide range of international organizations, in addi- 
tion to the United Nations, and that the problem of immunity for oficial acts will arise 
in connection witk all of them. The projected codriination of the privileges ard im- 
munities of the United Nations and its specialized agencies, in conformity with the 
resolution of the General Assambly of Feb. 13, 1946 “Doc. A/64 (July 1, 1946), p. 33), 
may result in a reduction of the privileged status enjoyed by certain organizations and 
their personnel now designated under the Act, but it will doubtless not affect thé basic 
immunity for official acts. It will not, of course, apply to designated organizations 
unrelated to the United Nations, such as the Pan American Union. 


The following ave tke organizations now entitled to the benefits of the Act: 
By Executive Order 3698, Feb. 19, 1946, Fed. Reg., Vol. 11, No. 36, p. 89: 
The Food and Agriculture Organization 
The International Labor Organization 
The Pan Americar Union 
The United Nations 
The United Natiors Relief and Rehabilitation Administration 
By Executive Order 9751, July 11, 1946, Fed. Reg., Vol. 11, No. 136, p. 7713: 
The Inter-American Coffee Board 
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needed in a field in which the law is undeveloped and un3ertain. It is to 
be hoped that these will be furnished at an early date ir the form of an 
advisory opinion of the Internationa. Court of Justice, or of a general 
statement by the Department of State setting forth the circumstances in 
which it would be prepared to recogn.ze and allow claims of immunity. 
There will be general agreement that any exemption from the operation 

of the local law enacted for the protection of the peace ard security of the 
community should be strictly construed, and that any wilful disregard of 
the criminal law by an officer or employee of an international organization 
is presumably not an act within the scope of his functicns.’” In view of 
the controversial nature of the prcbiem it is somewhat unfortunate that 
the first case to arise before an American court should have involved a 
question of criminal jurisdiction ard that the waiver should have left 
unresolved the principle at issue. Lespite the categorical assertion made 
on this point by the Secretary-General, the grounds for classifying the 
alleged act of the defendant as an official act covered by immunity are not 
altogether convincing. Strong arguments could be advarced in support of 
the contention that the boundary line between an official ect and-a per- 
sonal act involving individual responsibility had been rowed in the in- 
stant case. It is of interest to note, zs indicating the opposing views which 
may be taken in such a case, that Mr. W. E. Beckett, Rapporteur of the 
committee which drafted the General Convention and the proposed Agree- 
ment with the United States, when envisaging on an earlier occasion a 
hypothetical case closely analogous to the present, denied that immunity 
should be allowed. In asserting that it would be for the courts to decide, 
in appropriate cases, whether a given act fell within a consul’s functions 
and was therefore covered by the recognized consular immunity for of- 
ficial acts, he submitted that there would ke ‘‘no damger of any undue 
extension being given to consular. duties such as would lead to a consul 
being held exempt from penalties for driving a motor-car contrary to the 

The Inter-American Institute of Agricultural Sciences 

The Inter-American Statistical Institate, 

The International Bank for Reconstraction and Development 


The International Monetary Fund 
. The Pan American Sanitary Bureau 


By Executive Order 9823, Jan. 24, 1947. Fed. Reg., Vol. 12, No. 19, p. 551: 
The Intergovernmental Committee on. Refugees 
The International Wheat Advisory Committee (Internatione] Wheat Council) 
By Executive Order 9863, May 31, 1947. Fed. Reg., Vol. 12, No 108, p. 3559: 
The United Nations Educational, Seientific, and Cultural Organization 
The International Civil Aviation Organization 
The International Telecommunicatior Union , 
57 See Harvard Research in International Law, Diplamatio Privileges cnd Immunities, 
this JOURNAL, Vol. 26 (1932), Supplemen”, p. 98. 
58 See note 3, above. 
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law because he was on his way to his office and not on the return journey 
home.’? °° 

The clearest justification for immunity.from the local jurisdiction will 
be found (1) in eases in which the immunity of the United Nations itself - 
covers the official acts of its officers and employees, as, for example, in ac- 
tions based upon a contract which an officer has concluded as an agent of 
_the Organization; and (2) in eases concerning the relationship of the 
United Nations and its staff members as regards conditions of service and 
diseipline.*° The General Convention in effect confers upon the United 
Nations a status, as to jurisdictional immutities, identical with that pos- 
‘sessed by states, and Section 2(b) of the Immunities Act provides that 


International organizations [designated under authority of the 

Act], their property and their assets,.wk2rever located, and by whom- 

_ soever held, shall enjoy the same immunity from suit and every form 
of judicial process as is enjoyed by foreign governments. . . . 


$ 
In determining the scope and application- of the immunity for official acts, 
therefore, analogies drawn from the immunity of states and their non- 
diplomatic agents, such as consuls, are permiszible. In view of the scarcity 
of precedents bearing directly upon the immunities of international organ- 
izations and their personnel,®? these analogies will afford guidance to 
courts called upon.to deal-with unfamiliar and apparently novel problems. 
That any question relating to the contractual relations between the United 
Nations and its employees lies outside the competence ofthe local courts 
may, for example, be regarded as establishe on the basis of principles 
laid down in a series of decisions in cases involving suits against consuls 
` arising from the dismissal of employees, from various claims under local 
labor laws, and from anemptea garnishment of official salaries. The- 


59 f£ Consular Immanities,?? British Yearbook of International Law, Vol. 21 (1944), 
p. 50. 

60 For a review of the jurisprudence of the Administz-ative Tribunal of the League of 
Nations and of ather League bodies, see McKinnon W<od, work cited (note 36, above), 

pp. 147-152. 

41 But see International Institute of Agrioulture v. Frofili (Italy, Court of Cassation, 
1931), Annual Digest of Pubtic International Law Cases (1929-1980), Case No. 254. 

62 See cases collectad in Hackworth, Digest of International Law, Vol. IV, pp. 129- 
735. Also, Mazsucchi v. Consul-General of the United States in Naples (Italy, Court of 
Naples, 1930), danucl Digest 1929-1980), Case No. 214; Maszucchi v. American Consu- 
late (Italy, Court of Appeal of Naples, 1931), Annuc-> Digest (1981-1932), Case No. 
186; Little v. Riccio and Fischer (Italy, Court of Cassation, 1934), Anual Digest 
(1983-1984), Casa No. 68. Sze Beckett, work cited (mote 59, above), pp. 38-48 for a 
full review of cases, treaty provisions, and official statements, and, for earlier cases and 
national legislation, sxe Irvin Stewart, Consular Privileges and Immunities, New York, 
1926, pp. 147-155. As to the limits of consular immurity for official acts in courts of, 
the United States, see Lyders v. Lund, 32 F. (24) 308 (N.D. Cal., 1929), and Landley 
v. Republic of Panama, 31 F. Suppl. 230 (8.D.N.Y., 1949). u LS? 
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immunity granted by Section 18(a) of the General Convention to officials 
of the United Nations “in respect of words spoken or written ... by 
them in their official. cepacity’’** mey also be interpreted in the light of 


cases involving proseertion or suite against consuls for defamatory or 


libellous statements alleged to have been uttered by them in their personal 
capacity, and, therefore, not covered by their immunity in respect of 
official acts.%* 

It is a tribute to the ability and willingness of the officials of the Unitea 
Nations and of the loca_ authorities te coéperate in a spirit of tolerance and 


` tact that no serious difficulties between them have resulted from the com- 


plex and novel legal situation created by the establishment of the seat of 
the United Nations in the United States. The presence of a numerous 
class of persons possessing a special status which sets them apart from the 
general population may readily give rise to mutual misunderstanding and 
antipathies which could only prejudice the successful operation of the 
United Nations in this country. The Government of the United States 
could make a contribution toward averting such a consequence by early 
accession to the Generel Convention and approval of the Draft Agreement, 


. and by accompanying ‘its action witk a full publie statement of the reasons 


why the officials of an internationél organization are in no less need of 
protection from interferenze in the performance of their important fune- 
tions' than are those of national gcvernments. It may be. expected that 
the United Nations, in its Yelations with the public at large, will make the- 


68 Compare Section 11(a) which accords a like immunity to representatives of Mem- 
bers to organs of the Uaited Nations and to conferences convened by the United 
Nations; and Section 12, hich further provides that im order to secure for them ‘‘com- 
plete freedom of speech and independeme in the discharge of their duties, the im- 
munity from legal procesa in respect of words spoken or written and all acta done by 
them in discharging their duties shall continue to be accorded, notwithstanding that 
the persons concerned are no longer the zepresentatives of Members.’’ It is not clear 
why a similar provision far survival of immunities for official acts was not accorded to 
officers and employees under Section 18, and to experts on mission for the United Na- 
tions under Section 22. ‘he raison d’éire would be the same in all eases, and the prin- 
ciple has been held to apply to consuls. Dessouki Moustapha v. A. Petrof (Egypt, 
Mixed Court of Appeal, 1927), Annual Ligest (1927-1928), Case Nc.-268. Diplomatie 
officers, furthermore, are zntitled to contimued immunity for official acts after the termi- 
nation of their functions although their immunity for private acta lapses. Harvard 
Research in International Law, Diplomatic Privileges: and Immunities, this JOURNAL, 
Vol. 26 (1932), Supplement, p. 137. 

64 Bee Murphy v. Lee Jortin (France, Civil Tribunal of Dieppe, 1900; Court of Ap- 
peal of Rouen, 1900 (two cases)), Clune-, Vol. 27 (1900), pp. 130, 958; Princess Zizi- 
anoff v. Kahn and Bigeicy (Correctional ‘Tribunal of the Seine, 1927; Court of Appeal 
of Paris, 1928), this JOTRNAL, Vol. 21 (1927), p. 811; Val. 23 (1929), p. 172; and 
United States, to Use.of Parravicine v. Brunswick, 69 F. (24) 383 (App. D. C., 1934). 
Compare cases involving congressional immunities for official utterances such as Kil- 
beura v. Thompson, 103 U. 8, 168 (1860), and Cochran v. Couzens, 42 F. (24) 783 
(App. D. C., 1930). 
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special position accorded to its officials as little conspicuous as possible, for, 
as an experienced international civil servant has said, it is ‘‘not desirable 
that the organization should present itself to the populations of its con- 
stituent States es something alien, privileged and ceremonious, but rather 
that it should be accepted as something necessary anc natural which exists 
to serve their interests and in which they hare as much a part as in their 
national institutions.’’ © 


65 H. McKinnon Wood, work cited (note 36, above), p. 162. 


WAR CRIMES BY ENEMY NATIONALS ADMINISTERING 
JUSTICE IN OCCUPIED TERRITORY 


By Atwyn V. FREEMAN i 


I. INTRODUCTORY 


_ Shortly after termination of the now historic Nuremberg trial of Nazi 
Germany’s arch war criminals, formal proceedings were instituted against 
several other classes of major offenders against the laws of war in Western 
Europe. This second phase of the program included war crimes committed 
in S.S. laboratories, in the name of medical experimen-ation, and the so- 
called ‘‘economic’’ war crimes. Simultaneously with these proceedings 
preparations were made for still a third class of offenders to be brought 
to international justice, and it is this group which has recently been in- 
dicted. Here the charges are predicated upon illegal activity of enemy 
nationals engaged in administering justice in territor.es under military 
occupation, frequently involving the execution of inhab-tants after a sum- 
mary hearing, or after no trial at all. For the international lawyer this 
third category of war crimes contains many stimulating and significant 
elements. It raises highly challenging questions as to the extent to which 
criminal responsibility may be held to axist in cases where enemy nationals 
ticipated in the pronouncement and execution of senteaces, including the 
death penalty, against nationals of the occupied areas. 

The alleged irregularity may be drawn from the fact that (a) a given 
court was illegally constituted, or (b) that gross violations of recognized 
principles of justice took place during the conduct of the trial itself. The 
first category is illustrated by the purported annexation of Luxembourg and 
Czechoslovak territory by the Germans early in the war. Inasmuch as 
the attempted annexation was a wrongful usurpation of scvereignty, were 
the pronouncements of German criminal courts instituted pursuant thereto, 
illegal? And, in consequence, were the judges rendsring them subject 

‘to prosecution and punishment as war criminals? Another category, more 
characteristic of military occupation in the usual sense of the term, is found 
in the action taken by civilian criminal courts ané military tribunals estab- 
lished in other areas under occupation, likewise staffed by enémy officials, for 
the trial of persons charged with violations either of local laws or of procla- 
mations of the enemy military authorities. This activity may have taken the 
form of subjecting relatives of an. accused to punishment, including the 

` death penalty, for violations of military proclamations (as, for example, 


* Member of the Michigan Bar; formerly Assistant to the Legal Adviser, United States 
Department of State. 
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the prohibition against the appearance of male Poles and Czechs on the ’ 
streets: at certain hours). In many such cases relatives were tried, sen- 
tenced, and put żo death. One line of inquiry which immediately suggests 
itself here would ask whether this judicial and administrative action may 
be classified as criminal either (a) because it constituted the imposition of 
a collective penalty in defiance of Article 50 of the Regulations annexed to 
Hague Convention IV; or (b) because it viclated the more obvious pro- 
hibition of a püpikhment which is outrageously excessive. Further grounds 
of complaint against such tribunals might be found in the fact that they 
imposed sentences in excess of the maximum set by the local law (again, 
as in Czechoslovakia) or by the proclamations themselves, that proceedings 
were conducted in accordance with National Socialist doctrines of law and 
justice, and in derogation of fundamental principles of civilized criminal 
administration, as, for example, prohibiting an accused to plead not guilty, 
to introduce evidence, or io present witnesses. 

Basically, the issues in all of these cases are derived from one principal 
inquiry, namely whether legislative and judicial action‘ of a belligerent, in 
violation of that part of the law of nations governing occupation of enemy 
territory, constitutes a war crime for whick officials of the oceupying state 
may be brought to the bar of justice. Stated somewhat differently, it must 
first be inquired whether specific uses of power in the administration of 
criminal and civil justice are proscribed by the laws of war. While the 
‘present paper is primarily concerned with wrongs arising out of the ad- 
ministration of justice it is obvious that the subject cannot remain wholly 
divorced from certain aspects of the oceupént’s general legislative powers. ' 
Violation of some new decree, culminating in criminal proceedings, may 
provide the very basis for charging that the consequent sentence of death 
or imprisonment constituted a violation of international law. A clear 
example of this interlocking effect is furnished by the indisputable power 
which an occupant enjoys to suspend loca: laws on conscription and re- 
cruiting, and to provide severe penalties for infractions in such cases. 
Here it may be the the severity of the penalty which is questioned. while the 
legislative prohib:tion itself is valid. On the other hand, it may be the 
enactment or decree which transcends the limitations of the law of nations. 


Tl. Lparsvanive POWERS UNDER THE HAGUE REGULATIONS 


The principles governing a military occupant’s powers in this domain 
of judicial and legislative action are stated very generally in the preamble | 
to Hague Convention IV of 1907 on the Laws and Customs of War on 
Land + and in Articles 48, 46, 50, and 23h of the regulations annexed 


1 Inasmuch as the Hague Regulations on military oesupation are largely declaratory 
of customary international Jaw as it had developed prisr to World War I, the present 
writer is of the view that the principles which they enbodied were applicable during 
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thereto.? The preamble declares thet ‘‘in cases not included in regulations 
adopted by them, the inhabitants end the belligerents remain under the 
protection and the rule of the principles of the law of nations, as they re- 
sult from the usages established among civilized peoples, from the laws of 
humanity, and the dictates of the publie eonscience.’”** The other pro- 
visions are as follows: 


Art. 43. The authority of the legitimate power heving in fact passed 
into the hands of the occupant, the latter shall take all the measures. 
in his power to restore, and ensare, so far as possible, public order and 
safety, while respzcting, unless absolutely prevented, the laws in force 
in the country. : 

Art. 46. Family honor ana ‘rights, the lives of persons, and private 
property, as well as religious convictions oie practice, must be re- 
spected. 

Private properzy cannot be ronfiseated. 

Art. No general penaltz, pecuniary or oth2rwise, shall ‘be in- 
‘flicted upon the “Sopulation on. account of the acts of individuals for 
which they cannot be regardel as jointly and severally responsible. 

Art. 23h. [It is especially forbidden] to deckare abolished, sus- 
pended, or inadmissible in a coart of law the rights and actions of the 
-nationals of the hostile party. 


Article 43 does not signify that zhe airak authority may introduce 
any legislative change which appears to be desirable or expedient. From 
the proceedings of the Hague Conference of 1899, as wall as of the earlier 
conference at Brussels in 1874, it is clear that the phrase ‘‘unless abso-- 
lutely prevented’? wes meant to require genuine military necessity, not 
mere expediency. Arbitrary chang2s would constitute en unlawful usurpa- 
tion of sovereignty, whereas the sole justification in all cases was considered 
to be a necessity related to the military requirements of the occupant. The 
- original version of the provision in the Russian draft presented at Brussels’ 
as the basis of digenasion had declered (Section I, Chep. I, § 2) that the 
occupant can, ‘‘aceording to the requirements of war and in the public 
interest, either maintain in full force the laws existirg there in time of 
peace; modify them in part; or suspend them altogether.’’* A substitute 





that war irrespective of whether the ‘‘si cmnes’? clause (Article 2) rendered inoperative - 
either the 1899 or the 1907 convention cu land warfare becauss of the non-adherence 
thereto of all the belligerents. See Oppesheim, International Law, 6th ed., Vol. II, pp. 
185-186. The judgment əf the Internatienal Military Tribunal zt Nuremberg expressly 
rejected the contrary view. Nazi Conspiracy and Aggression, Washington, 1947, p. 83. 

2 War Department Technical Manual, TM 27-251, Treaties Governing Land Warfare, 
7 Jan. 1944, pp. 15 ff.; Field Manual, TM 27-10, Rules of Lead Warfare, pars. 282, 
299, and 343; Malloy, Treaties § ete, Vo. 2, p. 2281 ff. 

s Scott, The Hague Ccnventions anā Declarations of 1899 and 1907, pp. 101-102; 

. Malloy, work cited, p. 2272. 

4 Correspondence reapeating the Conference at Brussels, Miscdlaneous No. 1 (1874), 

p- 12. See also Aotes de la Conférence de Bruxelles, Paris, 1874, p. 4. 
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text presented by Baron Jomini (as new § 3) would have permitted the 
laws to be changed only if the occupant ‘‘was obliged to do so.” The 
German delegate ‘Voigts-Rhetz) propesed that this formula be replaced by 
the phrase ‘‘in case of necessity, a view supported by the Swiss and 
Belgian delegates € and finally adopted in the Draft Declaration.” Count 
Lanza of Italy argued that in principle ‘‘civil and penal laws, not of a 
political character, should remain in effect in occupied territory; modifica- 
tions of the legal regime, exceptionally admitted, would be confined to laws 
of a political, acministrative, and financial character.: The Belgian 
delegate (Baron Lambermont) distinguished between laws of a general 
or public interest, and those of a private nature dealing with family matters, 
inheritance, sales, and the like. Only the former would be affected by § 3, 
as the latter were of no concern to the oceupant.® The distinction was in- 
dorsed by the German delegate, who did not feel that the principle of 
“necessity” should be extended to civil laws, it being rather the criminal 
laws which might justify resort thereto.?° Debate in a similar vein was 
continued at the Hague Conference in 1899. Article 2 of the text then 
under consideraticn vested the occupant with authority ‘‘to take all meas- 
ures in his power to restore and ensure, as far as possible, publie order and 
safety.” Article 3 added: ‘‘With this object he shall maintain the laws 
which were in foree in the country in time of peace, and shall not modify, 
suspend them, or replace them unless necessary.’ To the suggestion of 
the Belgian delegate (Beernaert) that the provision ‘‘afforded only an 
apparent guaranty since the invader will have the privilege of modifying, 
extending, and swperseding the existing laws’’ as he pleases, M. Rolin 
(Siam) observed that ‘‘* * * the idea which predominates in these articles 
is to set limits which the victor shall not exceed, except in case of the 
necessities of war.” 1 Adoption of the words ‘‘unless absolutely pre- 
vented” as the definitive text of Article 43 reflected a compromise between 
these two extremes. 

But Article 43 failed to draw a clear line between what is permissible and 
what is not. Premature annexation—that is, while hostilities are still 
_ being conducted and wartime precariousness of control continues—is illegal. 
So, in the glib idiom frequently encountered, is action which amounts to 


5 Correspondence, Miscellaneous No. 1 (1875), p. 228; Actes de la Conférence, p. 58. 

6 Same, p. 23. 

7 Same, p. 61. 

s As cited, 

9 As cited. 

10 Baron Blane took a similar view. Same, p. 49. 

11 J. B. Scott, Proceedings of the Conference of 1895, p. 515. For an excellent dis- 
cussion of the meaning of the phrase ‘‘unless absolutely prevented’? see Schwenk in 54 
Yale Law Journal (1945), pp. 399 ff. Mr. Schwenk’s article contains an exhaustive 
analysis of the oceupant’s powers under Article 43. 
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an ‘‘exercise of sovereignty’’ over she area,!? a vague standard of dubious 
utility when it is realized that many of the powers claimed and exercised 
by belligerents in the past are not readily distinguishable from attributes 
of sovereigniy. Likewise prosczibed by Article 48 is the oezupant’s intro- 
duction of his national legislation ‘into territory under his provisional 
control, a point underscored by several delegates et Brussels.1* The test 
of legitimate action has been whether the laws and regulations enacted are 
justified by military necessity, or by the occupant’s duty’to maintain law 
and order. Changes in the institutions, laws or administration not reason- 
ably related to these purposes arə violative of international law. To this 
extent writers are generally in agreement. Oppenheim is typical: 


Although as regards the safety of his army and the purpose of war 
the occupant is vested with an almost absolute power, és he is not the 
sovereign of the territory he has no right to make changes in the laws, 
or in the administretion, other than those which are temporarily neces- 
sitated by his interest in the maintenance and safety o his army and 
the realization of the purpose of war. On the contrary, he has the 
duty of administering the country according to the existing laws and 

` existing rules of administration; he must ensure publie order and 
safety, must respect family honor and rights, individual lives, private 
property, religious convictions and liberty. . It is clear that these and 
other obligations of the occupant cannot be avoided by dint of the 
additional illegality of prematurely annexing the occupied territory. 


Overtones of discord appear in the literature, however, when an attempt 
is made to reduce this general principle to more precise terms. "Wheaton, 
for example, declares that the Local civil and criminal laws ‘‘ought not to 
be interfered with, unless they are contrary to the martial law enforced.” = 
De Louter comments on Article 43 as follows: 


The exception ‘‘unless absclutely prevented,’’ however rigidly formu- 
lated, nevertheless permits tha occupant to take legislative measures 
which it deems necessary for its military or political interests * * * In 
the War of Secession the victcrious Northern armies, penetrating into 
the revolted States, immediately promulgated the law of June 1, 1863, 
on the abolition of slavery.*® 


12 Feilchenfeld, The International Economie Law of Belligerent Occupation, pp. 7 ? 
110; Oppenheim, International Law, Vol. II, 6th ed., § 169; Spaight, War Rights on 
Land, p. 322; Fauchille, Droit International Public, Vol. II, p. 216; Kunz, Kriegsrecht 
und Neutralitdtsrecht, p. 92; Ruiz Moreno, Guerra Terrestre y Aerea (1926), pp. 191- 
194. 

18 Actes, pp. 35 and 39. 

14 Oppenheim, work cited, § 169, pp. 342-343. Accord: Garner, International Law 
and the World War, Vol. II, p. 77; Pillet, Les Lois Actuelles de la Guerre, p. 243; 
Mérignhac, Le Droit des Gens et la ‘Guerre de 1914, Vol. I, p. 355; Wheaton, Interna- 
tional Law, Tth ed., VoL II, p. 97. Bustamante y Sirven, Droit International Publie, 
Vol. IV, p. 366. 

18 Work cited, p. 244. : 

16 Droit International Public Positif, Vol. I, p. 290; italics supplied. Compare 
Feilchenfeld, p. 39: ‘** * * new laws * * * must be sufficiently justified”? The Rus- 
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Feilchenfeld declares that the general rule of respect for 7undamental insti- 
tutions ‘would seem to prohibit an occupant from transforming a liberal 
into a communistic or fascist economy except so far as military or public- 
order needs should require individual changes; and zhat consequently 
Soviet. Russia was not free to transform the Baltie countries into Soviet 
Republies during the war.’ Disputing this view Schwenk points out that 
the Hague Regulations ‘‘express nowhere the principle that the occupant 
must blindly respect the institutions of the occupizd country,’’ and observes 
that there may be an ‘‘absolute necessity” to abolish a political system 
which offers a continuous threat to the security of the oeeupant’s forces.¥* 
But justification of particular measures solely because they serve the ‘‘ends 
of the war,” or on the basis of an ‘‘absolute necessity,” evokes familiar 
memories of the.German doctrine of necessity (Kriegsrdson) whose logic 
conduces inevitably to the abrogation of all restraints upon belligerent ac- 
tivity.*® The same action which might be legitimate when hostilities termi- 
nate in a subjugation or an approximation thereof (such as in Germany 
. after destruction of the Doenitz government), may be illegal so long as 
belligerent occupation ‘exists, whether it represents a war aim or not. 





sian military authorities, during their occupation of Turkish territery in 1877, redrgan- 
ized the administration of justice in a very fundamental manner, to adapt it to the usual 
level of European customs then prevailing. Korovine justifies this action on the ground 
that the war had been waged precisely to free the Balkan area frcm the ‘‘archaie and 
intolerable forms of Turkish domination.’’ Internationalrechtliche Abhandlungen, Vol. 
II, p. 134. 

The principle stated by De Louter was given application by the Office of the Judge 
Advocate General of the United States in an opinicn rendered in 1945 holding that the 
United States, upon occupying Japan, could lawfully take such measures of education 
and public enlightenment as might be necessary to eliminate fanztical Japanese mili- 
tarism, as this was not only one of the ends of the war, but would be necessary in the 
interest of the occupant’s security. Similar grounds wera invoked to approve reforms 
in ‘the administration of Japanese justice which would provide greater protection for 
the rights of an accused (Opinions of the Judge Advocate General, SPIGW 1945/270, 24 
Feb. 1945). Furthermore, in an earlier opinion of trat octice it was held that changes in 
German law designed to destroy the privileged status of members of the Nazi party and 

- the inferior position of the Jews come within this category (Same, SPIGW 1943/18261, 
. 1 Jan. 1944). 

17 Work cited, par. 331. Davidonis similarly contends that the abolishment of Fascism 
in Sicily and the occupied provinces of Italy. during the Isalian campaign constituted a 
violation of the Hague Regulations. ‘‘Some- Problems of Military Government,’’ in 
American Political Science Review, Vol. 88 (1944), p. 467. 

18 Work cited, p. 403. 

19 Compare the authorities listed in’ Oppenheim, work eited, p. 18s, note, , and Magoon, 
Reports on the Law of Civil Government under Military Occupation, 1902, p. 15: 
‘When a military government continues as an instrument of warfare, used to promote 
the objects of the invasion by weakening the enemy or strengthering the invader, its 
powers are practically boundless.” But New Orleans v. Steamship Co., 20 Wall. 387, 
394, recognizes that limitations on this power exist in the laws andl “usages of war. 


$ 


t SUDICIAL”’ WAR CRIMES “585 


Surely genocide could never be reeonciled with the Hague rules on the 
ground that it was a Nazi war aim! 

Less controversial are other measures obviously necessary to the oceu- 
pant’s security. There is no doubt that local laws on conscription and 
recruiting may. be suspended and severe penalties provided for their viola- 
tion. During the Franco-Prussiar War decrees were issued in Alsace- 
Lorraine subjecting any person leaving the occupied provinces to join tae 
French armies to banishment ‘and confiscation of goods.*° In other areas, 
if persons subject to conscription left their place of residence clandes- 
tinely, or without sufficient motive, their relatives were fined 50 francs for 
each day of absence.” Spaight ** end Hall ?* consider these measures as 
warranted by the acts punished, which were a direct danger to the occu- 
pant’s military interests. Abettors and principals could be punished alike. 
Hall asserts that if milder means arə irst tried, it is hard to say that any 
ultimate harshness is too great,” adding that recourse to vicarious punish- 
ment (such as punishment of relatives) should be had only in the last 
extremity. Fauchille considers the cenalties of banisament and confiscation 
to have been ‘‘iniquitous and exorbitant,’’ but is silent as to the penalty 
egainst relatives.” 

It is also clear that where the local law is ETE bankrupt due to 
enarchical conditions, the occupant may create laws to govern the country. 
A rare example of this situation, which was comparatively uncommon prior 
to World War II, is provided by the creation of a completely new social and 
political regime in Bulgaria during the period 1877-1878.2° 


JIT. CHANGES IN JUDICIAL ORGANIZATION 


It is generally recognized that, when necessary, military courts may be 
set up in place of the ordinary courts; and even where the oceupant allows 
the ordinary courts to administer justice he may, observes Oppenheim ‘‘so 
far as it is necessary for military purposes, or for the maintenance of 
public order and safety, temporarily alter the laws, especially the Criminal 
Law, on the basis of which justice is administered as well as the laws re- 
garding procedure.’’?" That the penalties for violation of the local law 
may be made more severe by the oceupant is admitted by some writers "8 
with the qualification that such changes should not be applied retroactively. 


20 Hall, International Law, Tth ed., pp. 207-508, note. 
21 As cited. 

22 War Rights on Land, pp- 355-356. 

28 As cited. 

24 Work cited, p. 508. 

25 Droit International Public, Vol. II, p. 226. 

28 Spaight, work cited, p. 357. 

21 International Law, 6th ed., Vol. II, p. 349. 

28 Thus Fairman, Law of Martial Rule, p. 275. 
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Westlake appears to accept the view stated by the drafting committee at 
the Brussels Conference, that civil and penal laws affecting the relations of 
the inhabitants with each other ‘‘should’’ not be touched; but the relation 
between tke invaders and the population, so far as it falls within the 
criminal department ‘‘whether by the intrinsic nature cf the acts done or 
in consequence of the regulations made by the invader, ° may be referred 
to martial law. The distinction taken is supported by che Britis; Manual 
of Military Law of 1929 ® and by the United States Rules of Lend War- 
fare,*+ No. 288 of which declares that the occupant 


may create such new laws and regulations as mil-tary necessity de- 
mands. In this class will be included those Laws wh-ch come into being 
as a rasult of military rule; that is. those which establish new crimes 
and offenses incident to a state of war and a?e necessary for the control 
of the country and the protection of the army. 


Halleck asserts that crimes which are not of a military character, and are 
not provid2d for in the military code of the conquering state, may be pun- 
ished by the ordinary courts, or they may be referred to special tribunals 
administering martial law.*? Fauchille flatly states that the jurisdiction 
of the locel courts must not be destroyed; that retention of the criminal 
laws of the invaded state is more necessary than other laws; anc that the 
inhabitants are not subjected to the criminal laws of the invading State, 
except as concerns crimes and delicts against the occupying army, its 
soldiers, and ofticers.2? Even the Kriegsbrauch im Landkriege of the Qer- 
man General Staff recognized that’ the promulgation cf new laws or the 
abolition or modification of existing laws is justified only when imperatively 
demanded by the requirements of war. Since civil and criminal jurisdic- 
tion continues in force—adds the Kriegsbranch—extraordinary justice 
(martial law and courts-martial) is to take place ‘“‘orly where behavior - 
of the inhabitants makes it necessary’’; and any sentence of thase courts 
must be based ‘‘upon the fundamental laws of justice after they have first- 
impartially examined, however summarily, the facts and have allowed the 


29 International Law, Vol. II, p. 96. Also, Rolin, Le droit moderne de la guerre, Vol. 
I, p. 436, and compare Travers, Le droit pénal internatsonal, Vel. ITI, pp. 415 and ff. 

30 Par. 364. 

31 War Department Field Manual, FM 27-10. 

32 International Law, 3rd ed., Vol. II, p. 439. . 

38 Droit Internctional Public, Vol. II, pp. 227, 232. Accord: Jacomet, Les lois de la 
guerre continentale, Art. 77, who, however, admits an exception for cases involving in- 
jury to the security of the oceupant’s army. For Rolin, unless the oecupizd territory 
is of'an inferior civilization, taere can never be an ‘‘absolute necessity’? to modify 
either its civil judicial organization, or its penal laws, except vhere harsher measures 
are required for the protection of its troops. Work zited, p. 437. He consequently 
condemns the institution by Germany in Belgium during the last war of special courts” 
to adjudicate the damage claims of German subjects. Under this view judges of the 
local criminal courts must be retained; arbitrary removal of civil causes to special 
courts would violate international law. Compare Hollend, Laws ef War on Land, p. 53. 
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accused a free defense.’’** American practice has generally been to rely 
upon the existing tribunals, so far as possible, to administer the ordinary 
civil and criminal laws. But, says Hyde: 


It must not be inferred that the occupant is deterred by any rule 
of international law from pursuing a different course if the conduct 
of the inhabitants, or any other consideration, should render such a 
step indispensable to the maintenance of law and order. In such a 
case he may replace or expel native officials in part or altogether, or 
he may substitute-new courts of his own constitution for the existing 
ones, or create such new and supplementary tribunals as may be 
necessary.*° 


These divergences reflect the uncertainties inherent in the language of 
Article 43, which must always provoke varying interpretations as to what 
constitutes military necessity. Or the other hand, Article 43 could only 
trace the broad theoretical principles, no matter how phrased. It re- 

-mained for state practice to breathe more definite meaning into its pro- 
visions. In the light of this practice, Hyde’s position appears as an ac- 
curate portrayal of present law.** 


IV. BELLIGERENT Practice Prion to Worp War I 


Prior to the War of 1914-1918 the practice in modern wars was generally 
to leave such laws in force as were not irreconcilable with a state of oc- 
cupation. During the Mexican War (1846-1848) General Scott organized 
special criminal tribunals called ‘‘military commissions’’ in the territory 
under his occupation and vested them with jurisdiction over specified of- 
fenses of the civil law (such as murder, rape, assault and the like), whether 
committed by Mexicans or other individuals against members of his armed 
forzes, or the reverse.** General Scott’s action was an application of the 


34 “í Fundamentalgesetzen der Gerechtigkeit beruhendes Urte zu sprechen, nachdem 
sie vorher den Tatbestand, wenn cuch nur summarisch, so doch unparteiisch geprüft, 
und dem Angeklagten eine freie Verteid:gung gestattet haben.’’ Kriegsgeschichtliche 
Eingelschriften, 1902, p. 65. ` . 

85 See par. 6 of the Instructions for the Gevernment of Armies of the United States 
in the Field, General Orders No. 100, 24 April 1863; President McKinley’s Letter of 
Instructions to General Shafter, 18 July 1398; Moore, Digest of International Law, Vol. 
7, p- 262; Magoon, The Law of Civil Government under Military Occupation, p. 198; 
Ketchum v. Buckley, 99 U.S. 188; and far the present rule, FM 27-10, Rules of Land 
Warfare, par. 285. à 

36 International Law, 2nd ed., $ 690, and ecmpare Korovine’s extreme view in Inter- 
nationalrechtliche Abhandlungen, Vol. ITT, p. 134. i 

37 The right of an occupant to control or close the local criminal and civil courts, and 
to modify or suspend local eriminal and civil laws, is affirmed in the U.S. Manual of 
Military Government, 22 Dec. 1943, FM 27-5, OPNAV 50-3, p. 15. 

88 Smith, Military Government, 1920, pp. 59-69; Birkhimer, Military Government and 
Martial Law, pp. 138, 147; Winthrop, Mslitary Law and Precedents, 2nd ed., p. 832; 
and Garner, International Law and the World War, Vol. IL, p. 85, note. 
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general right of a military occupant to deprive the existing courts of their 
- jurisdiction of ofenses against the occupying power’s authority as well as 
of offenses against persons belonging to his armed forees. In The Grape- 
shot, the United States Supreme Court upheld the institution in occupied 
territory (Louisiana). of a Provisional Court in 1862 with power to hear 
and dispose of all causes, civil and criminal, including suits in admiralty, 
and to which the litigation at issue had been referred.** During the Span- 
ish-American War judicial administration at Szntiago end Manila remained 
under ‘the occupation much as it had been under Spain.“ While existing 
provincial and municipal laws were continued substantially as before in 
Puerto Rico,*? certain alterations and changes necessary to meet new con- 
ditions were ordered after consultation with prominent Puerto Ricans.” 
Thus the Supreme Court of Justice, which had to be reorganized due to 
departure of personnel when American forzes took control, was given 
cognizanze over appeals formerly devolving upon the Supreme Court of 
Madrid.** The tribunal known as the court of appeels (Contencioso Ad- 
ministrativo) was abolished, and its functions transferred to the Supreme 
Court. The civil courts being overcrowded and uneble.to act effectively 
` against bandits committing crimes of arson and mercer, military commis- 
sions were appointed.** Such commissions giso triec offenses by natives 
_against members of the sccupant’s armed frees. A provisional court 
to replace the military commissions was set up on July 1, 1899.8 But 
by this time the treaty of peace had been ratified. 
During the Boer War (1900) the British authorities dealt with all 
„crimes affecting the occupying army or its interests under the Transvaal 
law.4® Chinese penal law was not changed by the Japanese in Manchuria 
during the Russo-Japanese War, except where it clashed with ‘‘martial’’ 
law. The threaz of collective punishments was i iregqaenily contained in 


£99 Well, 129 (1869). 

20 U. S. v. Raiter, Fed. Casos, 1 No. 16146 (1865), Tecognizeč the jurisdiction of this 
provisional court tc try offenses of murder and arsor committed against Louisiana law. 
Ses also State ex rel. Kain v. Hall, 65 Tenn. 3 (1878); Pennywit v. Eaton, 15 Wall. 382 
(1872); and Burke v. Miltenberger, 9 Wall. 519 (1873). Zozisiana ex rel. O'Hara v. 
Heath (£0 Louisiana Annual, 518 (1868)) afirme the military commander’s power 
to control the exercise of criminal: jurisdiction of the local civil tribunals. 

41 Magoon, work cited, pp. 14, 198; Fauchille, work cited, pp. 233-234. 

42 Gen. Orders No. 1, 18 Oct. 1898; Davis, Report on Civil dffairs of Puerto Rico, p. 
89; and ‘ten. Ordez No. 8, 4 Nov. 1898, ibid., p. 90. 

_ 48 See Ozpo-Rocriguez, in this JOURNAL, Vol. 9 (1215), pp. 883, 905. 

44 Gen. Orders ‘No. 19, 2 Dec. 1898, Davis’ Report, p. 90. 

46 Gen. Orders No. 4, 27 Ost. 1898, Davis’ Beport, as cited. 

46 Gen. Orders No. 27, 8 Dec. 1898, Davis’ Report, pp. 93, 210. 

47 Ex Parte Ortiz, 100 Fed. 955. 

48 Gen. Order Mo. 88 dated June 27, 1899. Davis? Report, p. 117. And see the An- 
nual Report of the Military Governor of Puerto Eico on Ciil Affairs, part 13, 1902, 
pp. 65 ff. 

49 Spaight, work cited, p. 357. 
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proclamations of the Japanese Firs; Army, an attempt being made to side- 
step the prohibition in Article 50 of the Hague Regulations by relying upon 
` a system under which all the inhabitants of a given locality were made re- 
sponsible for certain acts and a collective penalty provided for such viola- 
tions as were: ‘‘collectively’’ attributable to them. One example is the 
proclamation under which all inhabitants had to bear the burden of pre- 
venting destruction of a telegraph or railroad line.” 

Whenever the judicial machinery has become dislocated by events of the 
war, as where judges have fled or declined to sit, the occupant is entitled 
to establish special tribunals to try common penal offenses. In 1914 when 
American forces landed at Vera Cruz, the jefe politico and all other officials 
fled the city. No courts functioned. General Funston, therefore, in Gen- 
eral Order No. 3 of May 2, 1914, appointed his Headquarters Judge Advo- 
cate as Administrator of Justice. Although this order provided that the 
Military Governor was to establish ccurts for the trial of civil cases, the 
expedition was withdrawn before civil courts were in fact set up. Criminal 
(Provost) courts were established, however, with United States Army or 
Marine officers as judges." Lord Roberts found it necessary to establish 
courts in the Transvaal in 1900.5 The difficulties encountered by the Ger- 
mans in 1870-1871 had produced alike problem. When some of the French 
courts suspended their functions on the suspicion that German military au- 
thorities wished to interfere with the freedom of the courts and the ad- 
ministration of justice, German juiges were appointed in their place." It 
is hardly necessary to emphasize tha; when special courts are instituted, 
the procedure and law applied must conform to the standarcs of justice 
envisaged in (a) those provisions of the Hague Regulations enjoining re- 
spect for inhabitants’ lives, as well as in (b) the preamble to Convention 
IV of 1907 which states that they remain ‘‘under the protection and the 


50 Ariga, La Guerre Russo-Japonaise et le Droit International, p. 388, and see Fau- 
chile, Droit International Public, Vol. II, 6 1219. The Germans frequently, in 1914- 
1918, issued analogous proclamations such as that of 1916 at Noyon, under which towns 
and villages were to be fined in case fire-arms were found in the possession of any in- 
habitant after a certain date. Garner, work cited, p. 154. For German practice on this 
question in 1870-1871, see Spaight, work cited, p. 409. 

81 Smith, Military Government, 1920, pp. 66-72; General Funston’s Report on Mili- 
tary Government, 30 June 1914, pp. 2 ff. And see U. S. For. Rel., 1914, pp. 481 f., 600 ff. 
President Lincoln’s Executive Order of 20 Oct. 1862, establishing the Provisional Court 
in Louisiana, recited that ‘‘the civil institutions of the State, including the judiciary 
and judicial authorities of the Union’’ having been swept away, ‘‘it has become neces- 
sary * * * that there shall be some judicial tribunal existing there capable of admin- 
istering justice.’? See Burke v. Miltenderger, 19 Wall, 1873, p. 519. 

52 Spaight, work cited, p. 357. 

58 Fauchille, work cited, pp. 232-3; Calvo, Droit International Public, Vol. 4, §§ 2186 
ff.; Spaight, work cited, pp. 358-359. The failure of judicial organization in Thessaly 
during the Turco-Greek war of 1897 is a further example. Fauchille, as cited, and gen- 
erally Cybichowski, ‘‘ Das vélkerrechtliche Okkupationsrecht,’’ in Zeitschrift für Völker- 
recht (1934), Vol. 18, pp. 295 ff. 
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rule of the principles of the law of nations, as they result from the usages 
established among civilized peoples, from the laws cf humanity, and the 
dictates of the public conscience.’’ °4 


V. Practice Durinc Worup War I 


Germany. German practice in 1914-1918 outed these precepts in sev- 
eral ways apparently contrary even to the Cerman War Manual itself,’ 
and in ways which were condemned by writers on international law. In 
Belgium a new labor code was introduced, along with new laws on health, 
slaughtering of animals, education, crop harvesting, and hundreds of other 
matters which, according to Garner, had little or no connection with the 
maintenance of the public order or the protection and security of the armed 
forees.°° Heavy penalties were provided for violation of these laws, and 
the newly established military courts were given juzisdiction of offenses 
against them almost without exception. As a result most of the ordinary 
jurisdiction previously exercised by the Belgian Courts was vested in the 
occupant’s-military tribunals. Belgian courts were even deprived of suits 
between landlord and tenant, special civil courts being set up to handle 
such cases. This assertion of sovereignty was held by the Belgian Cour 
de Cassation to be a violation of Article 43 cof the Hague Regulations of 
1907. However, the same court admitted thet the ozdinance in question 
was nevertheless binding upon all persons subject to the jurisdiction of the 
occupying power.’? In all cases involving offenses against the German 
_ authority or against the German troops, the German military code was 
applied in Belgium." The jurisdiction of these military tribunals, more- 
over was extended to all cases arising under th2 various ordinances, decrees 
and police regulations issued by the Governor-General in the field of ordi- 
nary criminal justice—which to students of military government practices 
in World War II might seem to parallel rather closely the authority con- . 


54 Above, note 3. 

55 Above, note 34. 

56 Internationc!l Law and the World War, Vol. Il, p. 88. For other examples, see 
Wheaton, international Lew, Tth ed., Vol. II, pp. 242-248. 

87 Decision in International Law Notes, Sept. 1916. See Chinet, Journal de Droit 
International, Vol. 44, pp. 1809 ff., and De Visscher in same, Vol. 45, pp. 1090 ff. Ac- 
cord: Westlake, International Law, Vol. 2, p. 97; Garner, work cited, Vol. IL, p. 89, and 
see pp. 82-84 for the same writer’s view that these special courts and the withdrawal 
‘of a large part of their ordinary jurisdiction from the Belgian courts was an infraction 
of Article 43. See also Fauchille, work cited, § 1166; Mérignhaz, Le Droit des Gens et 
la Guerre ĉe 1914, Vol. I, pp. 387-388. 

88 While this extension of German criminal law has been criticized (De Laval in 52 
American Law Review, 235 ff.; Dumont-Wilden, Du terrorisme judiciaire en Pays d’Oc- 
cupation Allemande, Clunet, work cited, Vol. 44, pp. 51€ #f.), Garner implies that it may 
not. have been objectionable under international law (work cited p. 89, note). 
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ferred upon military courts in the American Zone in Germany." The 
entire Belgian judicial ssructure was even more drastically altered after 
the famous court ‘‘strike’’ of 1918. During the course of proceedings 
against certain German sympathizers before the Brussels Court of Appeals, 
German authorities intervened, arrested the proceedings and deported sev- 
eral members of the Court to Germany fer confinement in prison. The 
remaining members were prohibited from exercising their functions on 
the ground that they had associated themselves in a “political manifesta- 
tion:’? As a consequence the Court of Cassation adopted a resolution de- 
claring that the German interference with judicial admiristration was con: 
trary to the law of nations and suspended its sittings. Similar action was 
taken by other courts until eventually <lmost the entire magistrature had 
ceased to function. Governor-General Falkenhausen thereupon issued two 
decrees providing that criminal justice should be administered by new Im- 
perial German tribunals, that the language used should be German, that . 
while Belgian substantive law should apply, the penalties prescribed were 
to be those of the German Imperial Criminal Code, and that the procedure 
should also be that of the German code. Similar courts were created for 
civil cases.°° Trials before the military tribunals were secret, counsel not 
being permitted to see the accused before arraignment, and there was no 
right of appeal. The procedure followed in the cause célébre of Nurse 
Edith Cavell was typical. There the accused, who was charged with having 
assisted: Allied soldiers to escape, was denied all information concerning 
the charges against her before she was arraigned at the bar; she was not 
even permitted to see her attorney until brought into the courtroom; and, 
as the proceedings were secret, it is impossible to determine whether the 
trial was ‘‘fair’’ or not.* Garner observes that ‘‘to an American or Eng- 
lish lawyer, this procedure sounds like a mockery of justice,’’ € but, before 
condemning it as a violation of international law, one must bear in mind 
that the preliminary proceedings in thas case would seem less offensive to 
a practitioner of the civil law. More objectionable would seem to have 
been the execution of Miss Cavell within a few hours after tke trial, to fore- 

59 Ordinance No, 2, Military Government Regulations (U. S. Zone), Title 23, sec. 215 
(MGR 23-215), 


60 Garner, work cited, pp. 88 ff.; Wunderlich, Der Belgische Justizstreik, 1930, passim ; 
Oppenheim, International Law, Vol. II, 6th ed, p. 350, note; Mérignhac, Le Droit des 
Gens et la Guerre de 1914, Vol. I, pp: 381 £.; Wheaton, dnternational Law, Tth ed, Vol. 
TI, p. 245, 

61 Bee Garner, work cited, pp. 97 fE.; ; Oppenheim, International zaw, 6th ed., Vol. II, 
p. 457, note; Kunz, Kriegsreekt und Neutralitatsrecht, p. 97, note. For aiplomiatie cor- 
respondence concerning action of the American Legation in Belgium on Miss Cavell ’s 
behalf, U. S. For. Rel., ‘‘The Lansing Papers,’’ 1941-1920, Vol. 7, pp. 48-67. 

62 Work cited, p. 100; and aee Mérignhae, wcrk cited, pp. 378-888, who deseribes the 
institution of special tribunals as a kind of ‘‘juđicial terrorism’? vnder which the penal 


provisions were unknown, and the decisions arbitrary and unrelated to military se- 
„curity. 
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stall an appeal. Deprivation of adequate opportunity to prepare a defense 
is a rezognized ground of peacetime; state-to-state responsibility founded: 
upon a denial of justice,** but conducting proceedings secretly before a 
military tribunal during’ war’ would not neeessarily stigmatize them pro- 
“vided it can be demonstrated that the ascu3zed was tried fairly. Where, 
as in the Cavell case, a foreigner is involve, full records should be furnished 
to his state prior to execution of the sentence. In cases affecting nationals 
of the territory, the lack of a protective systəm for civilians comparable to 
that furnished by the Geneva Convention 3f 1929 for prisoners of war 
should encourage judicial officers to preserve complete records for use in 
their defense against possible later war crimes eharges. 


‘The validity of German judicial action in occupied territories was tested 
in several cases arising after the war. In May, 1919, the French Court. 
of Douai held that the action of the German military governor at Maubeuge 

' in November, 1914, in creating a tribunal charged with applying French 
law in civil and correctional matters was eontrary to Article 43 of the 
Hague Regulations, and hence its judgments were invalid.* In In re X, the 
defendant, who was prosecuted for infanticide committed during the ene 
in France, contended that since she had heen acquitted of the same charge 
by a court established in the name of the German Empire in occupied 
France, the previous (German) judgment should bar a second trial. 
This contention was rejected by the Court of Appeal of Nancy, which, 
noting that the German Court had been established for the purpose of 
suppressing the legally constituted court, held that its judgments could 
produce no legal effect in France. In its cpinion Article 43 did not au- 
thorize the occupying authorities to suppress Frerch courts which safe- 
guarded public order. Moreover, said the court: 


* * * the crime of infanticide is not among zhose reserved in prin- 
ciplé by the law of war to the cognizance of the enemy as being likely 
_to jeopardize the security of his army. 


68 Freeman, International Responsibility of States for Denial of Justine pp. 277 ‘ff. 

64 Olunet, Journal du Droit International, Vol. 46, p. 770. 

85 Since the miitary tribunals of the armies which oceupied Germany during 1918- 
1923 were regarded as foreign courts, neither they nor the German courts themselves 
recognized the plea of double jeopardy as a defense. For eases dealing with this prob- 
lem, see Fraenkel, Military Occupation and the Rule of Low, p. 164, and in particalar, 
a decision of the Reichsgericht of Feb. 23, 1920, holding that the same’ criminal act was 
` a violation of both German and oceupational law. 
` e6 Lauterpacht, Annual Digest of Public International. Law Cases (cited hereafter as 
Annual Digest), 1919-1922, Case No, 334; Hackworth, Digest of International Law, 
Vol. VI, p. £97. In Milaire ce. Etat allemand, the Germano-Belgian Mixed Arbitral 
Tribunal ‘‘queried’’ whether the German Goverameut could have introduced its law on 
responsibility for labor accidents into Belgium, in ebrogatior of the local law of 1903, 
without violating Article 48. Recueil des Décisions des Tr-bunauz Arbitrauz Mixtes, 
Vol. TI, pp. 715, 719; Haeckworth, work cited, p. 3&4. : 
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In Ville d'Anvers c. Etat allemand awards had been made’ against the city 
of Antwerp by a tribunal established under a German decree of 1915. 
This deeree modified an old Belgien law by which municipalities were 
made responsible for certain acts of violence committ2d by mobs against 
persons or property. The new tribrnal was composed entirely of German 
subjects, Belgians having refused tc serve. It was held by the German- 
Belgian Mixed Arbitral tribunal that this material change in the law under 
which German arbitrators favored the claimants was a violation of Article 
48 since no empêchement absolu existed, there being no military motive 
for the decree.*? On the other hand, a German decree abrogating a mora- 
torium established by Royal Decree of the Belgian King on August 2, 1914, 
wes held valid by the District Court of Rotterdam, which stated that 

_ Article 48 did not contemplate speciel laws enacted during the war, but 
only those in force prior thereto. The German measure was regarded as 
serving the reéstablishment of publiz orcer.°* 

By way of contrast to some of the Freach and Belgian decisions relative 

to judicial powers under Article 4€, the Lithuanian Supreme Court held © 
that a judgment by a court instituted by the Polish military authority was 
not invalid because the judges had been appointed by the occupant *°— 
a fair application of the general principle that the cccupant may set up 
his own courts when military necessity or the maintenance of public order 
and safety so warrants. The German Reichsgericht in 1920 similarly ree- 
ognized that while an occupant was bound ‘‘except for compelling rea- 
sons’’ to leave the local courts intact, it might set up its own tribunals 
for the prosecution of criminal acts against the occupying power, against 
the persons and property of the oczupying authorities and of the occupa- 
tion forces, or, generally, against the ~egulations issued for security of 
the occupation.” 


67 Annual Digest, 1925-1926, Case No. 361; Hackworth, Digest, Vol. VI, pp. 395-396. 
See also Rolin, Le droit moderne de la cuerre. Vol. 1, p. 498. Compare Commune de 
Grace-Berleur e. Charbonnages de Gossoaz Lagasse et Consoris, Annual npes, 1919- 
1922, Case No. 326. 

o8 Cillekens o. De Haas, work cited, Case No. 336; Hackworth, work cited, p. 395. 
Compare Mathot c. Longué (German, or€er protibiting sale of vegetables before they 
were grown held illegal by Liège Court of Appeal, as Art. 43 gave oceupant no right to 
legislate. Annual Digest, 1919-1922, Cas2 No. 329, and the note at p. 455 to the effect 
that this ruling is contrary to most others); and Malines c. Société Central... du 
Gaz (oceupant’s increase in cost of gas held custified by population’s wartime needs), 
Annual Digest, 1925-1928, Case No. 362. 

69 Antanas and Jadviga Gumbiai v. Be-nataviciai, 6 June 1929, Annual Digest, 1929- 
1930, Case No, 293. . 

10 Annual Digest, 1919-1922, Case No. 325; Hackworth, Digest, Vol. VI, pp. 397-398. 
See also Fraenkel, Military Occupation anc the Rule of Law, 1944, pp. 165-166. Com- 
pare the position of the Supreme Administrative Court of Czechoslovakia (1928), which 
observed that although ‘‘application of tha lews of the occupying State do not * * * 
extend automatically to the occupied tezritarr,’’ the occupant, to maintain and safe- 
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Great Britain, British practice in World War I is illustrated by their 
administration of Mesopotamia ard Palestine after withdrawal. of the 
Turkish forces. When Basrah was occupied, practizally all judicial off- 
cers had fled. The remaining jurists refused] to əxercise their functions, 
and personnel exp=rienced in Turkish law was unavailable. To prevent 
community activities from coming to a standstill, the Army Commander 
in 1915 promuigated the ‘‘Iraq Occupied Territories Code,’’ based upon 
-the Indian Civil and Criminal Codes. This substitution introduced an 

‘efficiency in justice theretofore unknown to the people. But the Iraq 
code was not extended to Baghdad when that city was occupied. Here 
again, because. the Turkish judges had fled with the more recent records, 
the courts ceased sisting. With the exception of a Court of Small Causes 
directed to apply existing civil law, a Mohammedan Law Court, which 
reopened in July, 1917, and a special administrative procedure adopted for 
urgent cases, there was no way of enforcing civil rights by action between 
the departure of the Turkish rulers and the end of 1317. Administration 
of the criminal law was vested in the Military Govermor and political off- 
cers. Sweeping reforms in the system of justice were effected during the 
years 1918-1919. a Court of Appeal was establish2d at Baghdad, and 
the right of appeal to the Court of Cassation in Constantinople abolished 
in favor of a pcewer of revision conferred upon the Senior Judicial Officer 
and the Court cf Appeal. Later a Judicial Departm2nt was created. 

In gereral ths civil. courts continued to administer Turkish Law, pro- 
cedure being governed by the Turkish Code of Civ:l Procedure. How- 
ever, as the Ottoman Penal Code and Code of Crim-nal Procedure were 
found to be unscientific, incomplete, and over-20mplicated, the former was 
replaced by the Baghdad Penal Code (which embodied amendments based 
upon the Egyptian Penal Code) and the latter by the Baghdad Criminal 
Procedure Regulaticns which were based upon the Sudan Code.” Sir 
Edgar Bonham Carter, the Senior Judicial Officer, further justified these 
measures as follows: 


According to the theories of international law, upon the occupation 
of ar enemy country local criminal law should be continued if.this is 
possible and corsistent with the welfare of the ermy of occupation. 


guard his army or for prosecuting the war, could extend his ovn national law to the 
area occupied. -dnaual Digest, 1927-1928, Case No.’ 378; Hackworth, work cited, p. 
400. Accord: Occupation of Cavalla case, Annual Digest, 1929-1930, Case No. 292. 
In Republic v, Ofeynski, the Polish Supreme Court ccustrued Article 43 as prohibiting 
the ocetipant from irying by his own courts and withim his own territory, crimes com- 
mitted in o2eupiel territery. Annual Digest, 1919-192, Case No. 338. 

The German practice in oceupied Poland (1915-1916) of effecting penal confiscations 
without judicial prozeedings is discussed by Sachocki, in Revce.Général de Droit Inter- 
national Public, Vol. XXXV (1928), pp. 411 ff. 

71 Review -of the Civil Administration of Mesopotamia, Cmd. 1€61 (1920), p. 14. 

* 72In 1919 the system af justice in Baghdad was extended to Easrah: same, p. 96. 
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In Iraq this was obviously impossible both because few British sie 
are acquainted with Turkish and because Ottoman Jaw requires a 
multitude of courts, enquiring magistrates and prosecutors, much in - 
excess of what could be provided, whether from the army, or from 
the officials of the former Government." 


In Palestine ‘‘martial law’’ (military government) was enforced by 
military courts, while the civil courts dealt with other offenses according 
to Ottoman law. Disappearance of all the Turkish jadges and court rec- 
ords provided an occasion for improving the judicial structure. Local 
courts were left in the hands of judges of the country, subject to British 
inspection. Whereas Ottoman law prescribed a five-man court in criminal 
cases, the British established a three-man court. The substance of the 
law was, according to Bentwich, amended only slightly. Punishments 
were made more humane by abolishing minimum penalties prescribed by 
the Ottoman Penal Code, and by increasing the discretion which a judge 
might exercise in the case of a juvenile offender in order to keep him out 
of prison. Among other innovations calculated to secure expeditious 
justice, certain features of English practice were introduced in criminal 
matters. Witnesses were examined in the presence of the accused; con- 
fessions had to be proven to have been made voluntarily; and commercial 
suits were handed over to the same courts that tried civil suits, rather 
than being dealt with by special tribunals. Finally, one large class of 
cases were withdrawn altogether from the Courts: no action concerning the 
ownership of land could be heard and no judgment was given for execu- 
tion upon immovable property. Only possessory rights were adjudicated. 
The reason for this was removal of the land registers by the Turks; but 
the prohibition was retained even after these records had been recovered.” 

United States. American occupation of the Rhineland after hostilities 
ceased in 1918 has been described as ‘‘freer of abuses than any other mii- 
tary government ever exercised by man.” The Rhineland situation 
anticipated in some respects that now existing in Germany. Four armies 
of different nations, under the supreme command of Marshal Foch, wielded 


73 Same, p. 95. 

74 British Yearbook of International Law, 1920-1921, p. 147. 

75 Bentwich, work cited, p. 146. Compare the decision o? the Belgian Cour de Cas- 
sation, cited in note 57 above. In Ochoa v. Hernandez y Morales, 230 U. S. (1913), the 
United States Supreme Court held that a judicial order of General Henry, the military 
governor of Puerto Ricca in 1899, which retroactively reduced the prescriptive period of 
Jand ownership from twenty years to six, was a deprivatior of property without due 
process. Said the court: ‘** * * our government was bound by * * * international 
law to * * * secure publie safety, social order, and the guarantees of private property?’ 
(p. 159). United States military forces in occupation of California introduced the 
custom of transferring real estate by deeds commonly used in the United States, sus- 
pending the Spanish form of conveyancing. Halleck’s International Law, 4th ed., Vol. 
II, p. 484. 

76 Smith, Military Government, 1920, p. 57. 
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control over four separate zones. Instructions issued by Foch on No- 
vember 15, 1918, to the commanding general of each zme ™ provided that 
laws and regulations in force át the time of occupation were to be re- 
spected in so far as they did not affect the occupying pcwer or compromise 
its security; that all German civil officials were to be confirmed tempo- 
rarily in their offices, but that replacements and transZers would be per- 
mitted whenever such action was deemed nezessary or advisable by the 
military authorities." In the terms of General Pershing’s proclamation 
of instructions for the American Army entering Germany, 


* * *'so long as the inhabitants conduct themselves peaceably and 
quietly the ordinary civil and criminal laws will be continued in force 
and ‘will be administered by the local officiels, *.* * and private prop- 
erty and personal rights will be respected.*® 


The German courts continued to exercise both civil and criminal 1 jurisdic- 
tion in the American Zone, just as before the occupation. A system of 
Provost Courts was instituted to try offenders against the military govern- 
ment for violations of our laws and regulations, but the maximum penalty 
which they were empowered to impcse was six months -mprisonment and 
a fine of 5,000 marks.® This order also provided that military commis- 
sions could be convened for the trial of inhabitants violating the laws of 
war or of the military government.** While the latter zould impose any 
penalty dzath sentences had to be approved by the commander in chief.** 
It was required that every person tried by a Frovost Ccurt should be in- ' 
formed of the charges against him, that he should be present in person at 


the trial, and that he should be confronted witk the witnosses against him. . ` 


He was p2rmitted to be heard either in person or by counsel. Bail was 
denied but a speedy hearing was guaranteed. All evidence had to be 
given under oath. Sentences were put into immediate execution, without 
awaiting ection by the reviewing authority. When a conviction appeared 
to be erroneous it could be set aside by the Commanding General, whose 
Officer in Charge of Civil Affairs examined the Provost Court report in all 
cases.*® In April, 1979, the substance of this policy was adopted by Mar- 
shal Foch, who granted to each ecnvicted person the righz of informal ap- 
peal to the highest commander of the army’ coneerned.** 


71 American Military Government of Occupied Germeny, .1918-1922 (‘‘The Hunt Be- 
port’’), pp. 45-48, : 

78 Same, p. £6. l 

78 Smith, work cited, p. 31; aleo General Pershing’ 8 Eee to the inhabitanta, 
Dee. 9, 1918: The Hunt Eeport, p. 8L } 

80 General Orders No. 285, Dee. 10, 1918. 

81 The Hunt Report, p. 92. 

82 Only a- few cases were tried by commissions. Smith, work cited, p. 36. 

98 The Hunt Report, as cited. ù 

84 Fraenkel, Military Ocoupation and the Rule of T; p. 22. 
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No special tribunals were eréazed for civil cases during the period of the 
armistice. As the German courts then lacked jurisdiction over members 
of the occupying forces, the latter could not be sued there at all. But 
it was found necessary to deny jurisdiction to the local criminal courts in 
several ozher instances. Thus, when treason proceedings were instituted 
against one Hedwig, who had been distributing Rhenish independence prop- 
aganda in Coblenz, American atthorities intervened, prohibited the courts 
from trying cases under German and Prussian treason laws, and proceeded 
against the accused before the Provost Courts for violation of American 
regulations.®* It will be recalled that during the German occupation 
Belgian courts had attempted to maintain their right to prosecute for high 
treason Belgian participants in the German-sponsored Flemish autonomy 
movemert, and that German occupation officials had prohibited the local 
courts from exercising judicial functions in these cases, precipitating the 

- famous ‘‘strike’’ of the Judges.” Americans are hardly in a position to 
condemn German officials for something which we ourselves found necessary 
to do in an identical situation. A recent writer has expressed the view 
that :— 


oceupation authorities enforcing a state of martial law are entitled to 
restrict the jurisdiction of the occupied country’s courts in high trea- 
son cases. High treason proceedings represent, in legal form, political 
measures taken by a government against those whom it considers ene- 
mies of the state. * * * An occupying power, enforcing a regime of 
martial law, cannot allow its friends to be treated as enemies by the 
authorities of the occupied territory.® 


The position taken is believed to be sound. 

Marskal Foch’s basic instructions provided that no penalty should be 
inflicted except by ordinary court procedure. This, however, did not 
deprive military commanders of the right to impose administrative pun- 
ishments for ‘‘reprehensible’’ conduct, such as expulsion from the occu- 


85 Same, p. 167; Niboyet, in Revue de droit international privé et Ce droit interna- 
tional, Vol. 16, 1920, p. 51, See Fraenkel, work cited, pp. 167-171, for practice during 
the peace period under the Rhineland Agreement. 

For limitations upon the jurisdiction of the Japanese courts with respect to United 
Nations Nationals generally, see the policy statement adopted by the Far Eastern Com- 
mission on August 15, 1946, in Department of State Bulletin, Vol. 25, No. 375, September 
8, 1946, p. 455. i 

36 The Hunt Report, p. 289. The right of local officials te extradite persons -for the 
purpose of trial by courts outside the occupied area in treason cases was likewise denied. 
Same, p. 289. 

87 See above, note 60, and for the Germar position, Kohler, The Administration of the 
Occupied Territories, Vol. I (Belgirm), 1942, p. 68. 

88 Fraenkel, work cited, p. 44. ‘‘Coblenes was under American jurisdiction and 
therefore we could not recognize treason against an enemy nation as a crime in our 
own country”: The Hunt Report; p. 289. 

8 De Jaer, L’arme bolge d’ocoupstion et son droit de juridiction, Liège, 1928, p. 72. 
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pied territory, the closing of shops, or the levying oz « collective fine upon 
municipalities. None of these acts was reviewable.” The general policy 
of the Allied Forces on collective fines is indicated in a special instruction 
of Marskal Foch of March 26, 1919, suggesting to commanding generals 
that imposition of such fines be restricted to setious cases in which citizens 
of the municipality in question had either assisted or sympathized with 
perpetrators of hostile azts. In the Americar Zone cnly one instance of 
a collective punishment wes recorded. 


~ 


VI. Practice Durme Woru War H 


German. German practice during the present wer is so familiar as to 
require little extended deszription. Some of its typical features are sug- 
gested in the opening paragraphs of the preseat paper. Among’ changes 
introduced into occupied areas either directly or through puppet govern- 
ments were: Modification cf the Dutch law on 2itizenship; invalidation of 
that provision of the Polish Criminal Code whereby a judge could defer 
execution of penalties or exercise mercy; changes in the family law of 
Luxembourg, especially as to illegitimate children; and substitution of the 
consent o= the Reich Commissioner to marrieze of Dutch girls for the 
parental approval required by the Netherlands Civil Code.*? In districts 
forthwith annexed by Germany German law ard courts were introduced.®8 
But the most startling innovation of all was th= principle of ‘‘punishment 
by analogy’? which was applied when German Cz-minal Law was introduced 
into the incorporated areas, and in non-incorporated areas where German 
law was applied by German courts when trying inhabitants of the occupied 
countries. Under this principle an individual night ke punished for an 
act he could not know was a crime at the time it was committed, if that 
act seemed merely analogous to any other act which was punishable by 
law., To determine this, the judge was directed to apply ‘‘sound popular 


90 Fraenkel, work cited, p. 24. 

91 In the town of Kell on three successive nights rceks were thrown at American 
soldiers and the culprits could not be discovered. All irhabitants were ordered to re- 
main in their houses between 7:00 P.M. and daybreak she next morning. After two 
weeks no further trcuble was experienced. But when = French liaison officer whose 
suitcase was stolen from an automobile applied to the Civil Affairs Department to have 
a collective fine of 300 francs levied on the town to zover his loss, the Department 
promptly replied that such a levy would be improper. Snäth, work cited, pp. 22-23. 

92 Lemkin, Avis Rule in Occupied Europe, pp. 26-27. É 

83 Oppenheim, International Law, 6th ed., Vol. II, p. 343. In Poland the adminis- 
trative courts which dealt with complaints against administrative abuses were sup- 
pressed. Segal, Nazi Rule in Poland (1943), p. 23. Foc measures taken‘by Germany 
in annexing portions of oceupied Belgium (Eupen, Ma-médy, Moresnet) and France 
(Alsace, Lorzaine), see The Trial of Germer, Major War Criminals, Proceedings at 
Nuremberg, London, 1946, Part 5, pp. 342 and f. 
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feeling” (das gesunde Volksempfinden).* Guarantees provided by spe- 
cific wording in a statute were thus <estroyed and the gates thrown open 
to all manner of judicial caprice and arbitrariness in aid of political ends. 
Adoption of two decrees containing this principle in Danzig prior to World 
War II was held by the Permanent Court of International Justice to be 
inconsistent with the Danzig constitution.” Writers outside Germany con- 
sider that such a statute, if applied to aliens in time of peace, would violate 
international law.°* There is no doubt whatsoever that it also violates the 
international law governing the treatment of individuals in occupied areas. 
As Lemkin has pointedly observed: 


If the occupant considered that the local law did not give sufficient 
protection to his military interests, he could lawfully introduce only 
` the provisions of the German Criminal Code aiming at the protection 
of such interests. He certainly was not entitled to introduce the 
Criminal Code in toto relating to non-military matters such as family 
relations, morality and property rights * * * 

The introduction of German law into the occupied countries cannot 
be justified by the occupant on tae ground of military necessity. The 
purpose [was] * * * to assimilate these areas as soon as possible with 
the Greater German Reich * * * [This] is obviously a political ob- 
jective and has no realistic relation to the needs of the army * * * 
German law is nct conceived as human justice * * * It has divorced 

. law from morality and merey.’’ £1 


He therefore concludes that this practice contravened the Hague Regula- - 


- tions as well as the laws o? humanity. It may be added that the execution 
of an individual under the ‘‘analogy’’ principle would also violate Article 
46. Lives are not ‘‘respected’’ thereby; they are on the contrary profaned 
and destroyed by processes not truly legal. 

Similar drastic modifications were effected by the Germans in judicial 
organization. The rights of an accused were prejudiced by tae absence of 
preliminary investigation in some cases; by denial of appeal from decisions 
of special courts, even from sentences of death, as in Poland; by serving 
notice upon a defendant in as short a period as twenty-four hours before 
trial; by exclusion of members of the local bar as counsel unless specially 
permitted by the authorities; by administrative revision cf a criminal 
judgment ;°* and by the vesting of, judicial functions in military com- 

94 See, generally, Preusa, in Journal of the American Institute of Criminal Law, 1936, 
p. 857, and also in this JOURNAL, Vol. 29 (1935), p. 217. The original German act was 
dated June 28, 1935, and was published in the Reichsgesetebdlatt, Teil L p. 844, Art. I. 


35 Case of the Danzig Decrees, Series A/B, No. 65, p. 51; Hudson, World Court Be- 
ports, Vol, ITI, p. 513. i 

9 See Freeman, International Responsibility of States fer Denial of Justice, pp. 
551-552; Lemkin, work cited, p. 28, note. 

97 Axis Rule in Occupied Europe, pp. 27-31. 

98 Opinions of The Judge Advocate General, SPIGW 1945/2849, 6 March 1945, and 
Wolff, ‘Criminal Justice in Germany,” 43 Michigan Law Review, 1944, pp. 171-173. 
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manders, in District Governors, and in S.S. Offieers who could inflict: 
penalties without judicial procedure. Special courts (Sondergerichte)— 
organized by the Gestapo and the S.S. as an instrument of terrorism— 
tried violations of the law requiring the wearing o2 Jewish insignia, and 
among other things, of the regulations concerning the use of the German 
salute. To the extent that a defendant in ordinary criminal proceedings 
has been shorn c= the safeguards generally deemed essential to the ad- 
ministration of civilized justice, action of the German military authorities 
in destroying the local judiciary and creating new 2ourts must, again, be 
regarded as a violation of Article 43.9 Such outrageous devices as refusal 
of counsel and prohibition of any plea other than guilty in abrogation of 
essential rights guaranteed by the local law; the exclusion of entire groups 
of the population frcm legal recourse; and the application of retroactivity 
of the criminal law could also be viewed as a violation of Article 23 (h) of 
the regulations. - 

In addition to these aspects of judicial aeien, the Germans in- 
troduced the principle of extra-territoriality, under wkich German inhabi- 
tants of the occupied territories were excludeé from the jurisdiction of the 
local courts. Thus, Zor example, in Poland, a system of general German 
courts was established covering criminal cases of citizens of the Reich and 
of racial Germans, azts committed by Poles against the life, property or 
honor of'a German, and acts committed by Poles while in the service of 
the German administration. In civil litigation the jurisdiction of the gen- 
eral German courts extended primarily to cases where one of the parties was 
a German from the Reich, or a racial German. The German courts had 
jurisdicticn in the case even where the other party was not a German, and 
no German could de sued except before a German court, which followed 
German law and proceedure. All infractions agains: decrees issued by 
the Governor General, and all acts considered. to be egeinst the interest of 
the German State or nation were within the jurisdiction of the German 
courts. However, it can hardly be said that adoption of the principle 
of extra-terzitoriality per se contravenes the limitations imposed by Article 


43. Considerations of public order, and the prestige and welfare of the 


. % For an exposition of German judicial measures in occupied territory, see generally, 
Lemkin, Avis Rule in Ocoupied Europe, pp.-33-35, and the same writer’s comments in 
The Judge Advocate Journal, Vol. .II (1945), p. 10. 

100 See above, note $. In the tribunals employed by the Javanese during the Russo- 
Japanese wer, the accrsec was given means to defend himself, but contrary to the ordi- 
nary rule his guilt was assumed in the absence of proof of innocence. Ariga, La 
Guerre Russo-Japponaize et le Droit International, p. 385. Spaight considers this trans- 
fering of the onus of proving innocence to be a ‘‘necessary principle of martial law 
justice,’’ justified in the interest of law and order. War Rights on Land, p. 349. Sed. 
quaere. 

101 Segal, Nazi Rule in Poland, p. 19. 

102 Work cited, p. 20. 
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occupying forces may justify a withdrawal of jurisdiction over the occu- 
pant’s subjects from the local courts. But as related to the cverall aim 
of suppressing: the rights of the inhazitanis, operation of the system in 
Poland could well be viewed as excessive. ; 

Allied Practice. (a). Italy. The occupation of Sicily afforded the 
Allies their first experiment in joint administration. It also gave a pre- 
view of principles later to be applied in Germany. General Alexander’s 
first proclamation announced that existing laws would remain in effect 
except in so far as it might be necessary to change or supersede: them by 
orders of the Commanding General.%* A second proclamation listed erimi- 
nal offenses and the penalties therefor, and provided that any offense under 
the Italian Penal Code might be tried by a military government court, if 
the Military Governor should so direct. While this, in effect, incorpor- 
ated the entire Italian criminal law into the law of military government, it 
was not intended that military courts should normally try offenses under 
Italian law.*°° General, Superior, end Summary military courts, differing 
from each other in their powers of punishment, were established under 
Proclamation No. 4, which also guaranteed to an accused the fundamental 
rights of defense later provided for eases before military government courts 
in Germany.’ Proceedings were to be public except when otherwise 
ordered by the Chief Civil Affairs Officer or the Court, which was never 
done in Sicily. Proclamation No. 1& prohibited the fining or imprison- 
ment of any person by Italian officials without trial, abrogating Fascist 
laws to the contrary.2 Members of the Allied Forces were not subject 
to the jurisdiction of the Italian civil or criminal courts. Proclamation 
No. 7 dissolved the Fascist Party," confiscated its property, and suspended 
dis¢riminatory laws based on differznces of race, color or creed. Finally, 
after unconditional surrender, the Allied Control Commission became the 
organ through which United Nations policy to the Italian Government was 
expressed. 

(b). Germany. Effective guarantees for individual rights—the antith- 
esis of “the laws in force in the country’ were prescribed for Allied 
Military Government Courts when Germany was occupied during World 
War II. Every accused before such courts was given the right to have 
in advance of trial a copy of the charges upon which he was to be tried; 

103 See Dept. of State Bulletin, Vol. XV (1946), p. 455, for similar Allied practice in 
Japan. Se . 

its Paragraph 8. Italy Gazette, p. 1. 

105 Article IV. Same, p. 3. 


106 Smith in British Yearbook, Vol. XXT (1944), p. 153. 
107 See (b), below. 


108 Holmes, in Proceedings of the American Society of International Law, 1945, p. 24. 

109 Italy Gazette, p. 37. 

110 Italy Gazette, p. 25. The corporative system was abolished in Sicily by an order 
of Oct. 1, 1943. United States and Italy, Washington, 1946, p. 225. 
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to be present at his trial (trials in absentia being permitted if the’decused ` 
was believed to ke a fugicive from justice) ; to give evidence and to examine 
or cross-examine any witness; to be represented at the trial by a lawyer of 


his own choice; to presert witnesses in his defense; to have the proceedings `” 


translated if nezessary; and to petition for review of any conviction. ™ 
The reviewing authority was given power <o set aside or modify any finding 
of guilty, and to order a new trial, but not to set aside a finding of not 
guilty.? Death sentences were not to be executed unless confirmed in 
writing by the Supreme Commander. 

Some of the cther fundamental features of present occupation practice 
in Germany and Japan merit particular notice. Upon the entry of Allied 
Forees into Germany Proclamation No. 1 vested in the Supreme Com- 
mander ‘‘supreme legislative, judicial, and executive authority within the 
oceupiel territories.’? All German courts therein were suspended, . the 
Volksgerichtshof, the Sondergerichie and the S.S. Police Courts were de- 
prived of authority; and it was announced that the criminal and civil 
courts would be reopened when circumstances permitted.* Military Gov- 
ernment Courts were empowered to punish by death or other penalty such 
offenses as espionage, communicating with the enemy, attack upon or armed 
resistance to the Allied Forces; acts in violation of the surrender terms; 
pillage, looting, and a variety of other offanses prejudicial to public order. 
Some 23 additional offenses were punishable by penalty less than death.*** 
Collective fines (Gesamigeldstrafen) were instituted, it being provided that 
the Burgermeister or otker principal representative of a community could 
be charged and tried, in his representative capacity, with any offense for 
which the residents or a substantial number thereof were alleged to be 
collectively responsible; and in the event o? his conviction and the estab- 
lishment of colleztive responsibility, a collective fine might then be imposed 
upon the community.%* A system of General, Intermediate and Summary 
military courts was set up and their jurisdiction defined.” Various funda- 


111 Mil. Govt.—Germany, Supreme Commander’s Area of Zontrol (hereafter desig- . 
nated as ‘*8.C.A.C.’’), Ordinance No. 2, ‘‘ Military Government Courts,’? MGR 23-215, 
Artiele V. See alsa Military Government Gazette, 21st Army Group Area of Control, 
No. 2, p. 7. : 

112 Ordinance No. 2, Artiele VI, as cited. 

118 Article VIL. 

114 §.C_A.C., Proclamation No. 1, MGR 23-200, Section IIT. Law No. 2 subsequently 
abolished the Volksgerichtshof, the Sondergerichte, and NSDAP Courts. MGR 23-202. 

115 Ordinance No. 1, ‘‘Crimes and Offenses,’’ 3.C.A.C., MGR 23-214, Artieles I and 
IT. See also the Military Government Gazette, as cited. ‘‘There have actually been 
very few death penalties imposed by Military Government Courts. More serious offend- 
ers have been sentenced to prison terms of from ten to twenty years.’’ Nobleman, in 
Fed. Bar Journal, Tol, VIII (1946), p. 71, note. 

116 Ordinance No. 1, Article IV. 

117 Ordinance No. 2, 8.C.A.C., MGR 23-215, Articles I md II. On the functions of- 
these courts, see No>leman, work cited, pp. 84 and ff. 
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` mental`Nazi laws were abrogated in the interest of restoring justice and 
equality before the law.48 The bringing of charges based upon ex post 
facto laws was prohibited, along wich the punishment of offenses by 
analogy. Law No. 2 prescribed the qualifications of judges and at- 
torneys ;}#° \it prohibited German C ‘curts from exercising jurisdiction in 
any case involving the armed forces or nationals of any cf the United Na- 
tions ;?72 and vested in thé Military Government the pcwer to (a) dismiss 
or suspend any German judicial offizer and to disbar any attorney; (b) 
supervise the proceedings of any court and review adreinistratively, nullify 
or modify any finding or judgment thereof; and (c) transfer to the juris- 
diction of the Military Government Courts any case or class of cases.'” 
All German Courts-martial other than Field Courts-martial were abol- 
ished. Parallel implementing laws were enacted in the several zones of 
occupation administered by the Allies.-*4 

With the final military collapse o2 Germany, the disintegration of its 
government and economic system, and he creation of the Control Council 
as the paramount governing body of all of occupied Germany, a more 
definitive and comprehensive program. to achieve the aims of the war was 
put into operation. Never in the history of military occupation have 
such extensive powers been wielded ky a military government as are now 
being exercised in Germany. Findamental principles of judicial re- 
form were proclaimed cn October 2), 1945, reaffirmirg the doctrine of 
equality before the law along with the independence of the judiciary, 

„and restoring guarantees for individual rights of tae type indicated 
above. Pursuant thereto a reorgarization of the entire judicial system 
was enacted which revived the structura of January 27, 1877, reestablish- 
ing the Amtsgerichte, Landesgerichte, and Oberlandesgerichte.2" Legisla- 

118 Law No. 1, Article I, S.C.A.C., MGR £3-201. And see the provisions of Control 
Council Law No. 1, repealing a list of 26 laws for all occupied Germany. Department 
of State Bulletin, Vol. XV (1946), No. 384, p. 859. 

119 Law No. 1, Article IV. 

120 Articles I-II, MGR 23-202. ‘See -also M-litary Government Gazette, British Zone 
of Cantrol, No. 3, p. 4. 

121 Article VI. 

122 Article VII. : 

123 Law 153, Article 1. Of. Military Goveran-ent Gazette, No. 8, p. 182. 

124 In the British Zone of Contrcl British ecvilians guilty of offerses which would have 
been a crime in England, were subjected to the jurisdiction of the “Military Government 
Courts. Penalties in such cases were to be the same as those provided by English law. 
See Ordinance No. 5, British Zone of Control Military Government Gazette, No. 4, p. 5. 
Military Government Courts in the U..8. Zone heve relinquished jurisdiction to try Soviet 
citizens living there. MGR &-381.1, and fcr comment, Nobleman; werk cited, p. 82. 

126 Or, for that matter, in Japan. ` See (e), below. 

126 Above, notes 111-113. 

127 Control Council Law No. 4, October 30, 1345, MGR 23-124; Military Government 


` Gazette, No. 5. For the principle accepted at Potsdam on this matter see Dept. of 
State Bulletin, Vol. XIII, August &, 1945, -p. 155. 
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tion was likewise adopted to punish persons guilty of war crimes, as well 
as crimes ageinst peace and humanity, and setting up a procedure for the 
prosecution of such cases.128 Numerous provisions of the German criminal 
law wer2 repealed ;??° income, corporation, excess profits, and property laws 
were amended ;'® and a comprehensive marriage and divorce code was 
enacted.**1 . . 

(e). Japen. Similar fundamental changes are being made in: the 
social, economic, and gcvernmental structure of Japan, the most far-reach- 
ing of which was the promulgation of anew Constitation on November 3, 
1946.132 The Ministries of War and Navy were dissolved; State Shintoism 
was abolished by depriving its priests and institutiors of government sup- 
port; the ‘‘thought police” was eliminated ;? suffrege was broadened by 
lowering the voting age from 25 to 20, and by extending the franchise for 
the first time to women.**%* The Japanese Governmert has been prohibited 
from exercising criminal. jurisdiction over United Nations nationals or 
organizations, as well a3 over acts prejudicial to the security of the occupa- 
tion forces.2 Civil jurisdiction over United Nations nationals attached to 


‘Celebrated Law No. 5 relative to German external essets was adopted on the same date. 
It provided that all rights in respect of any proper-y outside Germany which is owned 
or controlled by any persor of German nationality whether residing inside or outside of 
Germany ‘‘are hereby vested in the [German External Propertr] Commission.’’ Articles 
IL and OI, MGR 23-125. See also Military Government Gazette, No. 5. This law was 
aimed at divesting such assets of their German ownership to eliminate Germany’s war 
potential in accordance wich the Potsdam Declaration. See Department of State Bul- 
letin, as cited, p. 156, 

128 Control Gouncil Law No. 10, December 20, 1945. For text see Department of State 
Bulletin, Vol. XV, Nov. 10. 1946, p. 862. By Control Council Directive No. 18 of Nov. 
12, 1945, the German Armed Forces were ‘‘disbanded and Gissolved.’? Military Gov- 


ernment Gazette, No. 9. C£. also the Journal Officie:, Gouvernement Militaire de la zone , . 


Française (hereafter referred to as ‘‘J.0.’’), May 11, 1946, >. 181. 

129 Law No. 11, January. 30, 1946; Military Goverament ‘Gazette, No. 7, p. 96: 

130 Laws No. 12 and 13, February 11, 1946; work cited, p. 106. 

131 Law No. 16, February 20, 1946; worx cited, p. 110. For similar broad measures 
in the French Zone, see: Arrété No. 7 de l'Administrateur ‘Géréral, July 23, 1946; J.O., 
No. 30, August 2, 1946, p. 256 (creating an administrative tribunal for the Saar); 
Ordonnance No. ô, September 10, 1945 (reéstablishmant of law relative to trade-unions) ; 
Ordonnance No. 49, J.O., No. 32, August 10, 1946 (to ensure secrecy and freedom of 
ballot in German elections: $ 

132 The official English languagə translation of this constitution (which was passed 
by the House of Peers on October 6, 1946) was released by the Far Eastern Commis- 
sion on November 19, 1946, as FEC Document 087/14. The J apaness text is available 
as FEC 087/15. 

188 Article 19 of the new Japanese Constitution, and MazArthur’s directive to the 
Japanese Govt, Ozt. 4, 1945, State Department pud. 2423, p. 115. 

184 Constitution, Article 15. 

185 SCAPIN—7&6, February 19, 1946, AGOIS. - Military commissions (empowered 

to impose the death penaly) and Provost courts were established as a ak courta 
under this directive. i 


‘T JUDICIAL’ WAR CRIMES 605 


or accompanying the armed forces has likewise been withdrawn from the 
Japanese courts, and decisions in all civil cases affecting other United Na- 
tions nationals made subject to review, including such revision or other 
action considered necessary by SCAP. Provision has also been made for 
review by him of sentences imposed by Japanese criminal courts upon ~ 
Koreans and other nationals formerly under Japanese domination. 
Numerous other measures of a financial, social, and economic nature aimed 
at the democratization and demilitarizaticn of Japan are being directed and 
enforced. 


No pretense is here made that all of the practices summarized above are 
reconcilable with the limitations imposed by the Hague Regulations. Some 
of the measures taken in Germany prior to liquidation of the Doenitz Gov- 

. ernment might seem, so far as the bare extent of the powers exercised, on 
a plane not far removed from those asserted by the Germans during their 
occupation of Allied territory. There is evident, however, a considerable 
difference between pernicious legislation which violates the rights of the 
‘inhabitants and legislation designed to secure to them that respect for 
lives, persons, and property which the Nazis abjured. On the other hand, 
a distinction is clearly warranted between measures taken by the Allies 
prior to destruction of the German Government ** and those taken there- 
after. Only the former need be tested by the Hague Regulations, which 
are inapplicable to the situaticn now prevailing in Germany. Disappear- 
ance of the German State as a belligerent entity, necessarily implied in the 
Declaration of Berlin of June 5, 1945,” signifies that a true state of war 
—and hence belligerent occupation—no longer exists within the meaning 
of. international law. The occupying authorities are exercising and are 
entitled to exercise all the attributes of scvereignty over the area. While 


138 SCAPIN—776, February 26, 1946. 

187 Among these are revision cf the educational system (cf. SCAPIN Directivé 178 to 
the Japanese Government, October 22, 1945); dissolution of monopolistic Japanese com- 
bines (the Zaibatsu interests) pursuant to par. 11 of Potsdam surrender terms (The 
New York Times, Nov. 28, 1946); termination of feudal system of land tenures (same, 
Dee. 10, 1945). See also same, April 9, 1946, reporting the abolition of compulsory 
loans urder Government blanket guarantees. Under the Hague Regulations, modifica- 
tion of the system of landholding would be unlawiul according to McNair, Legal Effects 
of War, pp. 838-339. 

188 í Unconditional surrender of t tke German and Japanese forces which resulted in 
their laying down arms without the special reservations usually inserted in armistice 
gonventions, does not ipso facto imply that the capitulating power ebandons all claim 
+o the benefits of the Hague an Geneva Conventions in favor of its nationals’? (Let- 
ter dated September 6, 1946, from Max’ Huber, President of the International Committee 
of the Red Cross, to Secretary of State Byrnes, unpublished). Compare Hyde, work 
cited, $ 701A. 

189 Department of State Bulletin, Juna 10, 1945, p. 1052. 
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the feetual situation in Japan is differant inasmuch as a Japanese Gov- 
ernment remains in being, the Hague rules are no more applicable to that. 
defeated enemy than zo its former ally. Japan’s status is governed by cer- 
tain sweeping prerogetives vested in the victorious b2lligerents under drastic 
surrender terms defined at Potsdam +° on July 26, 1945, and without 
which military operaiions against the enemy would not have been arrested. 
The Hague Rezulations do not purport to limit a eonqueror’s power to im- 
pose conditions upon a vanquished foe, nor do they exclude the exercise of 
such power unless provision is made therefor in a tzeaty of peace. 


VII. SOME SPECIAL PROBLEMS; CONCLUSIONS 


Prior to World War II. the rules on belligerent occupation were rarely 
discussed on che basis of whether their violation constituted punishable 
‘war crimes.’’ Auchorities generally spoke in zerms of an occupant’s 
powers and of the legal effect of measures taken. In this respect the Report 
in 1919 of the Commission on Responsibilities of the Authors of the War 
was a significant advance over previous doctrine, at least in so far as the 
oceupant’s legislativ2 and judicial excasses are concerned. In its list of 
82 separate headings on violations of the laws of war to be invoked for 
criminal prosəcutiors, was included ‘‘Usurpation of Sovereignty during 
Military Occupation ’**! Particulars thereunder set out in part, (1) the 
insticution of German civil courts in Roumania to try disputes between 
subjects cf the Central Powers, or between a subzect of these Powers and 
a Reumanian. a neutral, or subjects oè Germany‘s enemies; and (2) sus- 
pension of many Serbian laws and substitution cf Austrian law therefor 
in penal matters, in procedure, and in judicial ozganization.7*? But does 
it follow thet every ‘‘usurpaticn of sovereignty’’ is something which 
should be classed eo ipso as a war crime? Or ws it not more consistent 
with previous practize to inquire further as to the effects of alleged excesses 
on rights of persons and property? Some caution clearly appears war- 
ranted by the evideace examined herein, which attests that broad twilight 
zones separate the corbidden from the permitted. On the other hand, a 
weighty responsibility rests upon those who prosecute not to stretch the 
Hague Rules beyord their true intent. Archaic and inadequate though 
they appzar when tested in the crucible of total war and the organization 
of modern society, they were nevertheless the law applicable to World 
War IT. ' i 

There are still ozher hazards to an accurate application of the Hague 
Rules, however. At the opening of the present paper reference was made 


140 Same, for August 12 and August 19, 1245. ; 

141 Pamphlet No. 32. Carnegie Endowment for International Peace, p. 38; and this 
JOURNAL, Vol. 14 (19£0), p. 114. 

142 Carnegie Pamphizt No. 32, as cited. 
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to a category of judicial crimes involving the punishment of relatives of 
an accused inhabitant where curfew regulations were violated. Aside 
from the possible allegation that a vicarious punishment of this kind con- 
iets with the letter of Articles.43 and 46 of the Regulations when read 
separately, or with their spirit when read together, would the charge that. 
these facts constitute a collective penalty (Article 50) be properly drawn? 
For example the 1919 Commission on Responsibilities included in its sum- 
mary of offenses ‘‘the imposition of collective penalties,’’*** specifying 
that German military authorities ‘held families responsible for the escape 
of Belgians liable to military service.” 144 However, it :s questionable 
whether this is a reasonable construction of Article 50 ani whether this 
type cf penalty is contemplated by Article 50 at all. That article declares 
that “no general penalty (peine collective), pecuniary or otherwise, shall 
be inflicted upon the population on account of acts for which they cannot 
be regarded as jointly and severally (sctidairement) responsible.” 1*5 It 
may be conceded that while Article 50 is located among the provisions rela- 
tive to levies in money or kind and the treatment of enemy property, it 
was not intended to exclude punishments other than pecuniary, but on the 
contrary, embraces every type of collective penalty. Nevertheless, the 
basic purpose was to prohibit a belligerent from fastening xpon an entire 
community responsibility for acts which were purely individual, and for 
which, therefor, the whole population should not be made t suffer. This 
is clear from the proceedings of the First Hague Conferemce.*** Article 
50 was concerned with general penalties in the social group sense, not in 
the narrow sense of punishing A for & crime committed by B. The latter 
type of viscarious penal responsibility, as noted above,“ was deemed 
unobjectionable by Spaight and Hall in commenting upor the Prussian 
practise in 1870-1871 of fining relatives 50 frances a day fœ each day an 
individual subject to conseription was absent from his place of residence. 


148 Same, item, 17, p. 44. 

144 As cited. For a detailed survey of the German theory and practice on collective 
penalties for wrongs committed by individuals, see Garner, Internatiowl Law and the 
World War, Vol. II, Ch. XXVI; Mérignhae, work cited, Vol. I, p. E95, and compare 
Fauchille, work cited, Vol. 2, p. 293. 

145 See above, p. 581. i 

146 J. B. Scott, Proceedings of the Hague Conference of 1899, p. 55; and see also 
Spaight, War Rights on Land, p. 408; Westlake, International Law, Vol. IL, p. 106 
Feilehenfeld, International Economic Law of Belligerent Occupation, pp. 47-48; Rolin, 
Le droit moderne de la guerre, Vol. 1, pp. 481 ff. Neither the questior of reprisals nor 
that of hostages was prejudged by this article. Proceedings, as cited; Hyde, Inter- 
nationa} Law, 2nd ed., $ 692; War Department Field Manual, FM 27-10, Rules of Land 
Warfare, par. 334, recognizing that Article 50 does not prohibit ‘‘reprisals by the oceu- 
pant for violations of the laws of war or treach of the occupant’s proclamations or 
regulations by enemy individuals not belonging to the armed fo-ces.’’. See also 
Wheaton, International Law, 7th ed., Vol. II, p. 251. 

147 See above, notes 22 and 23. 
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But even were that practice regarded as reasonable, it would hardly follow 
that the execution of relatives in such cases conforms to international law. 
On. the other hand, to charge excessive penalties under Article 50 would 
certainly be cpen to criticism. A sounder basis for prosecution would 
seem to be Articles 43 and 46, as well as the principles incorporated into 
the preamble of Hague Convention No. IV of 1907.18 


kd kd 4 


In view of the uncertainties reflected above, therefore, it may, be danger- 
ous to rest a case against judicial or administrative officials solely upon 
the ground that every action of a tribunal illegally instituted under in- 
ternational law automatically entails the crimiral liability of all persons 
concerned. Moreover, so to hold would inject the element of criminality 
into a class of cases in which, while a belligerert may have technically 
exceeded his powers under international law, the fundamental rights of 

‘an aecused were at all times respected. It might involve the unreason- 
able proposition that, irrespective of the guilt of an accused, a judge who 
impartially presided at proceedings which proviced adequate safeguards 
for the defendant’s rights and which terminated in a just sentence, was 
nevertheless a war criminal. The situation may be wholly hypothetical 

‘but {t assumes greater significance when it is r2alized that the powers 
of an occupant in the domain of legislative and judicial action are ex- 
tremely broad and that while, for policy reasons, he may refrain from in- 
terfering in local administration, he is rot recuired to do so. The eir- 
cumstances confronting military authorities (refusal of local judges to 
serve; breakdown of local justice, and so on) may leave no other alter- 
native than tc create new courts staffed with enemy personnel. Certainly 
the creation cf military tribunals manned by enamy judges in occupied 

` areas is an acknowledged right of every belligerent,?* as is the right to 
refer to them offensas committed by his armed forces. While numerous 
text-writers, interpreting Article 43, accept as a general rule that the or- 
ganization of the occupied country’s courts should remain intact, the 
practice of be_ligerents even prior to World War I recognized that special, 
tribunals could be established to deal with offenses by the inhabitants 
against (a) the authority of the occupant, or (>) against persons belong- ` 
ing to his armed forces, or (e) in violation of the occupant’s decrees and 


148 Wheaton, International Law, .7th ed., Vol. II, pp. 268-263, where the author con- 
demns the execution of whole families of Yugoslavs beearse a son attacked the oceu- 
pants, as contrary to the law of nations. 

149 Spaight, War Righte on Land, p. 357; Halleck, International Lew, 3rd ed., Vol. 
II, p. 439; Fauchille, Drott International Public, Vol. II, po. 227, 232; Westlake, Inter. 
national Law, Vol. IL, p. 96; Relin, Le Droit Moderne de le Guerre, Vol. 1, p. 436; FM 

. 37-10, Eules of Land Warfare, par. 288; Oppenheim, worz cited, p. 349; Kunz, werk 
cited, p. 93. ‘ . ` 
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regulations.° On the other hand, there may be cases in which the es- 
tablishment of new couris or vesting of jurisdiction in enemy appointees 
is clearly unrelated to military necessity. But the limitations imposed 
upon a belligerent’s conduct are not sharply defined by international law. 
It may not be easy to determine objzctively whether an alleged ‘‘usurpa- 
tion’’ was an excessive exercise of power. Similar observations apply 
with respect to modifications of the local criminal law and procedure. 
The general principle of respect for existing laws and institutions does 
not require a belligerent to retain such judicial impedimenta of the po- 
litical system in the occupied area as might seriously threaten the security 
of tke occupation. Accordingly Article 48 was not infringed by the 
abolition of such Nazi institutions as the People’s Court (Valksgerichtshof) 
or by the abrogation of those civil and criminal laws whose ‘retention 
. might furnish an incitement to disorder and hamper the successful admin- 
istration of the territory." As already intimated, the Hague injunctions 
with respect to lives and persons of all the inhabitants may compel the 
occupant to annul laws which contemplate the degradation and spoliation 
of individuals as a class. 

To sum up: action of a court itself, rather than any alleged illegality in 
its inception, should furnish the test 2f judicial criminality. The decisive 
consideration would seem to be whether trial of an accused by such a court 
deprived him of the protection to which-he is entitled under international 
law, that is, whether judicial action produced either a violation of some ` 
specific prohibition in the regulations. or was in disregard of those funda- 
mentel principles of human justice recognized by civilized peoples and which 
are incorporated in the preamble of Hague Convention IV of 1907.1 Thus, 
for example, denial to an accused of the right to plead not guilty, to intro- 
duce. evidence or to present witness2s, application of principles of law 
sondemned by the practice of civilized nations such as punishment by 
analogy ; imposition of an outrageously excessive penalty in relation to the 
offense alleged; imposition of harsh penalties upon relatives of a person 
charged with acts in whica their participation is not established; and such 
draconic action as execucion of the relatives of one who is aczused of 
violating curfew regulations, all are properly classed as war crimes subject- 
ing every judicial or administrative official associated with the proceedings, 
the Judgment, or execution of the sentence, to punishment as a war criminal. 

150 See Schwenk, in Yale Law Journal, Vol. 54 (1945), p. 405; also paragraph 42d of 
the United States Manual of Military Government, War Department Field Manual, 
FM 27-5. 

151 The validity of such measures can be sustained solely with reference to interna- 
tional practice under the Hague Regulations, irrespective of the larger powers enjoyed 
by the victorious belligerents under the Berlin and Potsdam Declarations of June 5, 1945 
{this JOURNAL, Vol. 39, supp., p. 171) and August 2, 1945 (same, p. 245). See also Kel- 


sen in this JOURNAL, Vol. 39 (1945), pp. 518-519. 
152 Scott, The Hague Conventions and Declarations of 1899-1907, pp. 101~102. 
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The summary execution of individuals without any judicial proceedings 
whatsoever likewise provides an unquestionable basis of guilt.°° Nor 
should any greater weight be given to the pleas of ‘‘act of State” and 
“superior orders’’ than is given in other cases of illegalities by members 
of enemy forces.*** Analogous principles should govern the problems. 
raised by illegally constituted civil and commercial courts, whose action 
results in illegel conderanations, seizure or destruztion of a litigant’s prop- 
erty and judicial process in aid of the ‘‘economic’’ war crimes. In all 
eases the deceptive cloak of a formalistic legality may be pierced to de- 
termine whether substantive rights have been violated. And the reason- 
ableness of a given measure, in relation to the ozeupant’s security and to 
public order and safety defines its propriety under irternational law. 

For some, no doubt, this general approach to the problem of ‘‘judicial’’ 
war ‘crimes may appear to be a rather complex and laborious method of 
establishing guilt, less convenient than a doctrine which would derive 
individual criminality merely from the fact that a given court was illegally 
constituted (tkat is, pursuant to a usurpation of sovereignty or some other 
violation o? the law of war). Under that doctrine it would presumably be 
sufficient to demonstrate (a) that creation of the 2ourt was illegal under 
international law, and (b) that alleged war criminals X, Y, and Z at some 
time or other were members of this court. Whatever the technical warrant 
for such a theory, justice to an accused, no less thar. € proper solicitude for 
the judgment of history, would seem to require something more than dis- 
posal of these cases on so formalistic and over-simplified a basis. Even 
under the view here taken a tribunal might regard, as sufficient for estab- 
lishing guilt, & showing that a given judicial body was organized, and in 
fact regularly conducted its proceedings, in such manner as to infringe 
- the rights which international law guarantees to an accused; that, at a 
given date, X, Y, and Z sat upon such a court; and that penalties were 
executed purst.ant to judgments thus rendered. Waie such evidence might 
justify a showing that the accused participated in the proceedings, the 
presumption could, of course, always be overcome by the presentation of 
appropriate proof. 

368 On German practice of summary police justice in occupied Holland see The Trial 
of German Majcr War Criminals, Proceedings at Nuremberg. London, 1946, Part 5, 


pp. 308-11, 316. 
154 FM 27-10, Rules of Land Warfare, par. 345, C-1, Nov. 15, 1944. . 
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THE PROGRESSIVE DEVELOPMENT OF INTERNATIONAL LAW 


The General Assembly of the United Nations, on December 11, 1946, ap- 
pointed a committee consisting of the representatives of seventeen states to 
study the methods which might suitably be adopted to implement the obli- 
gation of the Assembly imposed by Article 13 of the Charter to initiate 
studies and make recommendations to encourage the progressive develop- 
ment of international law and its codification. The original members of 
the Committee were: Argentina, Enrique Ferrer Vieyra; Australia, W. A. 
Wynes; Brazil, Gilberto Amado; China, Sku-hsi Hsu; Colombia, Antonio 
Rocha; Egypt, Wabid Rafaat; France, Henri Donnedieu de Vabres; India, 
Dalip Singh; Netherlands, J. G. de Deus; Panama, Roberto de la Guardia; 
Poland, Konstanty Grzybowski; Sweden, Erik Sjoberg; Union of Soviet 
Socialist Republics, Vladimir Koretsky; United Kingdom, J. L. Brierly; 
United States of America, P. C. Jessup; Venezuela, Carlos Eduardo Stolk; 
Yugoslavia, Milan Bartos. 

The Committee met at Lake Success on May 12 and elected the representa- 
tive of India, Sir Dalip Singh, Chairman. The representative of the 
United Kingdom, Professor J. L. Brierly, was elected Rapporteur. Dr. 
Yuen-li Liang, Director of the Division of Development and Codification 
of International Law of the Legal Department of the United Nations Sec- 
retariat, acted as secretary of the Committee. 

The General Assembly resolution of December 11 directed the Committee 
to study inter alia ‘‘the methods of enlisting the assistance of such national 
or international bodies as might aid in the attainment of its objectives.’’ 
The names of such bodies have been collected by the Committee and the 
American Society of International Law is natarally on the list. On May 
9, three days before the Committee’s first session, a meeting was held in 
the Department of State in Washington upan the invitation of the Honor- 
able Charles Fahy, Legal Adviser, of representatives of the following 
seven American organizations interested in codperating in the work of 
the Committee: American Bar Association, American Branch of Inter- 
national Law Association, American Law Institute, American Society of 
International Law, Carnegie Endcwment for International Peace, the 
Federal Bar Association, and the National Lawyers Guild. The repre- 
sentatives of these organizations met with Dr. Philip C. Jessup, the United 
States representative, Mr. Fahy, and other rapresentatives of the Legal 
Department of the State Department. In an all-day session they discussed 
the problems involved in the progressive development of international law 
and its codification, and the methods to be followed. The Chairnian of 
. the Society’s Committee on the Codification oÈ? Internaticnal Law, Judge 
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Manley O. Hudson. has since been in communication with the United Na- 
tion’s Committee in New York. 

After holding thirty meetings, the General Assembly’s Committee agreed 
upon a final report and adjourned on June 17. Tke report will be sub- 
mitted to the next regular session of the General Asdembly. : It is printed 
in the Supplemant to this number of the Journau.* Professor Jessup 
- submitted his report as the United States representative on June 19. When 
the General Assembly approves the procedure, the next step will be to 
determine the matters of substance involved in the progressive develop- 
ment of mternational law and its codification. 

The terms of reference to the General Assembly are not explained in 
Article 13 of tbe Charter. On reading the Preamble of the Charter we 
find it statec thet the peoples of the United Nations are determined to save 
‘succeeding generations from the scourge of war by, :nter alia, establishing 
“conditions uncer which justice and respect for tie obligations arising 
from treaties and other sources of irternational law can be maintained.”’ 
Article 13 may be interpreted as a logical consequence of this general 
declaration ; thus in the progressive development of imternational law, those 
rules of conduct which have a direct bearing upon international peace are 
entitleé to receive primary consideration. Such a conclusion is in accord 
with the views of great jurists who have expounded the principles of inter- 


~: national law and upon whose works we are dependent for its history and 
“past davelopmeat. For example, Immanuel Kant, the philosopher of 


, Konigsderg, in his essay entitled Perpetual Peace, published in 1795, con- 
tended that peace is the final goal of international law, and he proposed to 
` -preserve interneticnal peace by forming a voluntary, permanent congress 
of nations. ‘‘It is only in this way,” he said, ‘‘that the idea can be realized 
of -establishing a publie law of nations which may determine their differ- 
ences Ly a civil method, like the judicial proceedings among individuals, 
and not by a barbarous one (after the manner of savages), that is to say, 
by war.” Again, a great English jurist, Sir Robert Phillimore, sonie 


ninety years ago emphasized the analogy between tke subjection to law of. 


the individual within the state and the subjection to law of the states them- 
- selves within the international community. . Certain of his sentences are 
worth repeating here: : i 


` To clothe with reality the abstract idea of justice, to secure by law 
within its cwn territories the maintenance of right against aggression 
of the individual wrong-doer, is the primary object of the state, the 
great duty of each separate society. To secure by law, throughout the 
world, the maintenance of right against the aggression of the national 
wrong-doer, is the primary objeet of the commcnwealth of states, and 
the great duty of the society of societies. Obedience to the law is as 

` necessary for the liberty of states as it is for the liberty of individuals, 


i x Belew, Supplemert, p. 13. 
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The first World War, like the second World War, was initiated with a 
disregard of the rights of nations recognized by both customary and con- 
ventional international Jaw. Speaking of the situation as it existed in 
1915, Elihu Root, then President of the American Society of International 
Law, declared at its annual meeting in Washington, ‘‘To give international 
law binding force, a radical change in the attitude of nations toward viola- 
tions of law is necessary. Up to the present time breaches of international 
law have been treated as we treat wrongs under civil procedure, as if they 
concerned nobody except the particular nation upon which the injustice 
was inflicted and the nation inflictirg it... . There must be a change in 
theory, and violations of the law o? auch a character as to threaten the 
peace and order of the community sf rations must be deemed to be a viola- 
tion of the right of every civilized nation to have the law maintained and a 
legal injury to every nation.” Mr. Root then asserted that ‘‘Rules may 
be so framed that a policy of aggression cannot be worked out except 
through open violation of law which will meet the protest. and condemnation 
of the world at large, backed by whatever means shall have been devised 
for law enforcement.” _ 

When the Covenant of the League of Nations was adopted at the end 

_ of World War I, it contained for ths first time a conventional recognition 
thet ‘“any war or threat of war, whether immediately affecting any of the 
Members of the League or not, is hereby declared a matter of concern to 
the whole League, and the League shall take any action that may be deemed 
wise and effectual to safeguard the peace of nations” (Article II). The 
weakness of the League which finally led to its dissolution is a matter of . 
history. The unanimity rule, based upon the theory that sovereign states 
are not bound by new law to which shey have not consented, coupled with 

the flagrant disregard of their covenanted obligations by large powers 
which were members of the Council of the League, frustrated the primary 
purpose for which it was formed, namely, to achieve international peace | 
and security. The United Nations kas been substituted for the League as 
a more effective organization to acecmplish what the League failed to do. 
So far as concerns the preservation of international peace the main differ- 
ence between the two organizations is the modification of the unanimity 
rule so that in the United Nations the unanimous vote of only the.five great 
powers is necessary In decisions involving the peace of the world and the 
suppression of aggression. Since world wars are not conducted by the 
small powers but only by the greet powers, the futility of the change is 
obvious. 

The first requisite of every civil soc.ety, beginning with the most primitive 
and progressing through the ages to-the most civilized, is to safeguard the 
public peace in order to assure the security of its members. When, how- 
ever, we step beyond national bouncaries, we find that the community of 
states is totally deficient in the meens of preventing or punishing breaches 
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of the international peace as such. Our modern world with all its advances 
in other respe3ts is juridically impotent to preserve its own existence except 
by the primitive methods of self-redress discarded centuries ago in the 
evolution of rational societies. Hence, the policies of the great powers to 
build great armaments and to form alliances to protect what they have, and 
the cries for security of every small and threatened state. 

This deficiency in the Cevelopment of the law of the international com- 
munity is something more than a gap to be casually filled in the strengthen- 
ing of international law by the slow processes of time and eustom. The 
atomic bomb and other lethal weapons of mass destruction have out-moded 
such processes. The threats to the continuance of our civilization become 
more and more dangerous in the ruthless and widespreed character of every 
recurring war. Conditions in the world today shoulc make it clear to every- 
one that the most fundamental and vital international problem is the pre- 
vention of international aggression by legal prezept and organized procedure 
freed from the delaying tactics of international debate or from frustration 
by the veto of a potential or actual aggressor. f 

The peace of the world today depends upon these words in Article 39 
of the Charter of the United Nations: ‘‘The Security Council shall de- 
termine the existenc2 of any threat to the peace, breach of the peace, or act 
of aggression and shall make recommendations, or decide what measures 
shall be taker’? and those decisions must be made by the unanimous vote 
of the five great powers. This is a fundamental structural weakness upon 
which it will never be possible to build a world based upon law and order. 
What is needed is: 


First, a clear and unambiguous denunciation of aggression as a crime 
against international peace. Many such denunciaticns are already em- 
bodied in treaties and resolutions of international conferences, but without 
implementation they are useless. A statement to tais effect was made 
recently by Mr. Warren R. Austin, chief representative of the United States 
to the United Nations, when he said: ‘‘Nothicg happens as a result of con- 
ferences, proposals, recommendations and votes in the United Nations ex- 
cept as the memker nations implement their talk and their votes with in- 
dividual action.’' The International Military Tribunal at Nuremberg 
hanged some Nazi leaders for planning and engaging in international aggres- 
sion. In the universal satisfaction with the retributory justice meted out 
to these captured enemies some would have us believe that the job of out- 
lawing aggression has been completed; but the judgment of Nuremberg 
is a weak reed upon which to lean.. Its chief value as precedent is that 
in case of another war, and we are victorious, and we catch the enemy 
eriminals, we will try and execute them. The precedent, therefore, en- 
visages another war. Cur duty is to try to prevent another war. l 

Secondly, we must have a definition of aggression which the peoples of 
the world cax understand. It cannot be left to the ex post facto delibera- 
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tions of a political body such as the Security Council of the United Nations. 

Up to the present time the great naticns, including the United States, have 
deliberately refused to consider a definition of aggression on the ground 
that it is too dangerous because ‘t might omit conditions that cannot be 
foreseen. This argument was advanced by Secretary of State Kellogg 
when he declined the French proposal that the Paris Paet for the Renunci- 
ation of War be limited to aggressive war. It was rep2ated by, Secretary 
of State Stettinius in defense of the attitude of the delegation of the United 
States to the United Naticns Conference at San Frane:sco. World peace 
and the preservation of our civilization cannot be mace to depend upon 
the possibility of securing a perfect definition. We must start’ somewhere. 
As a beginning, the dropping of an atomic bomb in time of peace should: 
be declared an act of aggression. Wemight goa step fazther and incorpor- 
ate in universal law the definition already agreed to by the United States 

and the other States of America in the Act of Chapulcepec. Should our 
Soviet allies object to an American definition, we might. suggest their own 
` definition in non-aggression pacts which they concluded in 1932 and 1933 . 
with Afghanistan, Czechoslovakia, Estonia, Finland, Latvia, Persia, Poland, 

Rumania, Turkey and Yugoslavia, that is, with all neighboring states ex- 
cept China and Japan. 

Finally, ‘the international act outlawing aggression should expressly 
state that the prevention or suppressicn of aggression should be the concern 
of every other state of the international community acting either collectively 
or separately. Experience with the League of Nations now being repeated 
with the United Nations has demonstrated the practical impossibility of 
obtaining international agreement for the application of sanctions against 
a law-breaking state, especially if a great power is concerned either directly 
or indirectly. It is essential that preventive or remedial action by any state 
or group of states should be legalized whenever it appeacs that the interna- 
tional security organization is impotent or unwilling to act. 

It seems advisable to recall in this connection the lezal position of the 
Government of the United States during the period frcm the outbreak of 
World War II on September 1 until. we entered the war as a belligerent 
following the attack on Pearl Harbor. .There is no doubt that at the 
beginning of the war we were and intended to remain neutral. In his 
message. to Congress on September:21, 1999, President Roosevelt requested 
that the neutrality law of 1937, which had placed an embargo on the export 
of war munitions to any belligerent, be modified so that we might return to 
our historic foreign policy based upon the age-old doztrines of interna- 
tional law, that is, upon the solid footing of real and traditional neutrality. 
However, when Congress passed the Lend-Lease Act on March 11, 1941, 
we not only departed from our real and traditional neutrality but repudi- 
ated the principles of neutrality under which, in the Alabama claims case 
following the Civil War, we had held Great Britain Lable and collected 
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_ an indemnity of over $15,000,000. These facts are mentioned, not for 
the purpose of criticism, but to add force to the argument that if we intend 
to abandon our traditional policy of neutrality permanently and take an 
effective part in maintaining peace and suppressing aggression throughout 
the world, we should not remain in the dubious position in which we found 
ourselves in the year 1941. Our position, as well as that of every other 
signatory, should be made clear that, in case of violacions of the interna- 
tional agreement against aggression, we retain the right to act separately. 
against any law-bzeaking state or in concert with such other states as may 
wish to join us in any case where the United Nations fails to act. 

The most forceful argument that has been made by erities of our so-called 
isolationism is that our policy has encouraged war because of the belief 
that we would not take sides. It is further argued chat if our eventual 
participation had been foreseen, the wars would noz have started. An 
international orgenizaticn in which one powerful member is capable of 
paralyzing collective action against aggression is as dangerous to the preser- 
vation of peace as any other form of isolation. If we must help police the 
' world in order ta save ourselves and our civilization, we should be free 
to do so without incurring the reproach from any quarter that our action 
is in violation of international law or treaties. 

Georee A. FINCH 
Editor-in-Chief 


PROPOSED INTERNATIONAL LEGISLATION WITH RESPECT TO 3USINESS PRACTICES 


That agreements between private business enterprises engaged in inter- 
` national trade, which regulate the terms of competition between them, can 
have important effects upon the flow of that trade has long been apparent. 
During the period between the two World Wars, agreements of this nature 
were entered into on a broad scale, particularly ir Western Europe. 
Often these’ agreements were supported by government policy and some- 
times supervised or participated in by government egencies.2 The Nazi 
totalitarian state, as it prepared for World War II, utilized the position 
of German industry in many of these combines or cartels to the fullest. 
extent pcssible for its pclitical and military purposes.' 

In the years 1935-1940, enforcement action under the anti-trust laws in 
the United States, with its traditional anti-trust policy and emphasis upon 
competition, was increasingly directed against these cartels, particularly 
where American companies had any share.therem. Svits were commenced 


1 Edward S. Mason, Controlling World Trede, 1946, p. 11 (hereinafter referred to as 
Mason); Ervin Hexner, International Cartels, 1945, po. 3-18 (hereinafter referred to as 
Hexner). j 

2 Mason, p. 14; Hexner, pp. 12, 28-29. 

3 Wendell Berge, Cartels, Challenge to a Free World, 1944, p. £14; Mason, pp. 96-132. 
See also Joseph Borkin and Charles A, Welsh, Germany’s Maste- Plan, 1943. 
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by the Department of Justice to enforee the anti-trust laws against any 
agreement or course of business cperations which restrained either the 
export or import trade of the United States. The courts, departing fur- 
ther and further from their original limits of jurisdiction as laid down in 
the American Banana Co. Case,* rendered decisions upkolding the appli- 
cation of the anti-trust laws when it could be shown tha: any agreements, 
wherever made, respecting goods, wherever produced, ix their effect cur- 
tailed or limited what came into or went out of the United States.° Dur- 
ing the war years this anti-trust policy and these decisions were utilized in 
an affort to break agreements which were deemed to hamper the war effort 
of the United States.° 

In 1944 President Roosevelt wrote Secretary Hull asking that the State 
Department prepare itself for international consideration of the cartel 
problem.” With the close of the war the State Department announced its 
Preposals for an International Trade Organization ® and these Proposals 
contained a Chapter dealing with the problem of business agreements.° 
Modified at the preliminary conference in London, this chapter? forms a 


4 American Banana Company v. United Fruit Compcny, 213 U. S. 347 (1909). 

5 United States v. Aluminum Company of America, 148 F. 2d 416 (1945); United 
States v. National Lead Company, 63 F. Supp. 513 (1645). 

6 Annual Reports of the Attorney Genera! of the United States, 1941-1944. A typi- 
cal statement of this policy is found in the 1944 Report, p. 19: 


The enforcement of the Anti-trust Law during the fiscal year has been directed at 
those strategic points in the economy where the removal of restraints and monopo- 
listie conditions would have the greatest effect in aiding war production and in 
preserving for the post-war period the opportunity for free and competitive enter- 
prise. 

7In a letter of September 6, 1944, to Secretary of State Hull, President Roosevelt 


said in part: 


During the past half century the United States has developed a tradition in oppo- 
sition to private monopolies. ... This policy goes hand in g-ove with the liberal 
principles of international trade for which you have stood through many years of 
public service... . Unfortunately a number of foreign countries, particularly in 
continental Europe, do not possess such a tradition against cartels... . I hope that 
you will keep your eye on this whole subject of international cartels because we 
are approaching the time when discussions will almost certainly arise between us 
and other nations. Department of State Bulletin, Vol. 12, p. 254. 


To this letter Secretary Hull replied on September 11, 1944: 
I shall continue to follow closely tha progress of this work on the subject of inter- 
national cartels, .". . in the near future, and consistent with the pressing demands 
of the war upon your time, I want to present to you in more detail plans for dis- 
cussion with other United "Nations in respect to the whole stbject of commercial 
policy. Same, p. 292. 

8 The United States Proposals for Expansion of World Trade arà Employment were’ 
originally announced in connection with zhe public announcement of the British Loan 
Agreement on December 6, 1945 (Depart-nent of Stare Bulletin, “Vol. 13, p. 913; Pub. 
2411, Commercial Policy Series 79, 1945). 

3 Chapter IV. 

10 Chapter IV of The Proposals became Chapter V of the Suggested Charter for an 
International Trade Organization (Pub. 2598, Commercial Policy Series 93, September 
1946), whieh, after the preliminary conference in London between October 15. and 


618 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


part of the Revised Charter for an Interaational Trade Organization 
which. is now under discussion at Geneva. 

The Chapter im question deserves a fuller consideration than it has per- 
haps rezeived. Comments have tended to t2 of a rather general nature 
reflecting little more than a judgment as to whether the United States was 
Winning or losing its fight against cartels. To those interested in the 
spreading development of international crgznizatior and the attempt to 
foment the progressive development of international law, this chapter de- 
serves more intensive consideration. Here is an attampt to obtain inter- 
national agreement and make it effective with regarc to a matter of basic 
economic theory and policy. To tke extent shat it should be made effec- 
tive, it would have its impact upon business arrangements all over the 
_world. This particular chapter reflects the economic thinking of one 
country. che United States, which is almost the only country in the world 
in whica there exists at present legal and administrative machinery ade- 
quate tc carry it out." 

It is proposed that the participating naticns shall first of all agree to 
take appropriate measures to prevent, in international trade, restrictive 
business. praztices whenever such practices have harmful effects. on the 
expansion. of production and trade and the maintenence of high levels of 
real income or on any of the purposes of the Orgarization. Im addition 
there is a specific agreement by the member nations that certain specified 
practices shall be subject to investigation i? the Organization considers 
them to have such harmful effects.2? Provision is then made for the Or- 


November 26, 1946, became Chapter VI of the Revised Charter for an International 
Trade Organizction. (Department of State, December, 1946). The official text of the 
Charter as revised will be found ae the appendix to the ‘‘Report of the First Session 
of the Preparatory Committee of the United Nations Conferance on Trade and Employ- 
ment,’’ London, October, 1946, U.N. Document -E/PC/T/33. 

11 The other country whose economic thinking is most closely represented in this chap- 
ter of the Charter is Canada. For a discussion of Canadiar ftatutes and cases in this 
field seo Herry A. Toulmin, Jr., International Contracts and the Anti-Trust Laws, 1947, 
Chapter V, - 

12 The practiees referred to are: 


(a) fixing prices or terms or conditions to be observed in dealing with others in the 
purchase, sale cr. lease of any product; 

(b) exaluding enterprises trom any territorial merket or feld of business activity, 
allocating or dividing any territorial markets or fields of business activity, allocating 
customers, or fixing sales or purchase quotas; 

(e) bovesttizg or discrimirating against particular enterprises; 

(å) limiting production or fixing production quotas; 

. (e) suppressing technology or invention, whether, pabented or unpatented ; 

(£) extending the use of rights under patents, trade marks or copyrights to matters 
not properly within the scope, or to products or conditions o? production, use or sale 
which are not the immediate subjects, of the authorized grant. Revised Charter for An 
International Trade Organization, Chapter VI, Article 59, 3. ; 

In the prior Suggested Charter, there was a presumption that these practices had such 
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ganization to receive complaints, to investigate them, make findings, and 
“request” the member to take every possible action against harmful prac- 
tices, including recommendation of specific remedial measures. The Or- 
ganization is also authorized to conduct studies on its cwn initiative, both 
with respect to business practices and with respect to the domestic laws 
of the member nations relating therzto and to make its recommendations.** 

Each member nation, in its turn, agrees to take all possible steps by leg- 
islation or otherwise to prevent harmful business practices; to take the 
fullest account of the Organization’s findings in considering the initiation 
of action in accordance with its system of law and economic organization 
to prevent, within its jurisdiction, the continuance or recurrence of ‘any 
practices which the Organization finds to have been harmful; tò establish 
procedures to deal with complaints; to conduct investigations and to fur- 
nish the Organization with requested information or reports. Finally 
members are authorized to codperate with each other in making effective 
any remedial order issued by one of them, and any member is free to act 
on its own account in enforcing any national statute or decree directed 
toward preventing monopoly or restraint of trade. 

Certain features of this proposal are notable. In the first place, it is 
clearly designed within the framework of international agreement rather 
than of world government. The law which determines the validity or in- 
validity of any particular business arrangement or practice is still the 
national law of the nation having’ jurisdiction. 

Nothing contained in this propcsal tends-to resolve or even improve 
‘the pressing and difficult problem of overlapping national jurisdiction. 
Undoubtedly, in theory, the proposal is designed to reduce some of the 
jurisdictional difficulties by bringing na‘ional policies closer. into line, but, 
to the extent that they remain divergent, the jurisdictional issue must re- 
main a paramount one: It would appear that some method should be 
worked out for settling this problem. i 

The exact nature of the obligation which the member natiors are as- 
suming is far from clear. One feature of this problem is presented by 
the question undér discussion in the United States as to whether the 
Charter, if adopted, would or would not be a treaty. If it is a treaty 
under Article II, Section 2, of the United States Constitution, its provisions 
would be the supreme law of the land, overriding: existing legislation. 
However, the indications are that-our gcvernment regards it merely as an 


harmful effect, and member nations agreed not merely to investigate, but to take cor- 
tective action. , 

- 18 This Chapter of the Charter was extensively revised by the Preparatory Committee 
at its meeting in London, and now represents = compromise between conflicting points 
of view. The effect of this revision has been to reduce considarably the rigidity of 
prohibitions contained in previous drafts and elso to curtail certain powers originally 
given to the proposed International Trade Organization. 
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executive agreement, which would not affect our existing law, however much 
it mighs place this nation under obligation to adopt the requisite legislation ` 
to make our laws conform to the provisions of the Charter. 

Assuming that the latter is the true interpretation of the Charter, we 
find what appeazs to be rather clear and definite agreement among the na- 
tions as to the kinds of practices which are to be outlawed. (Since the 
amendment proeess is quite cumbersome—approval of two-thirds of the 
member nations is required—it may well be that the definition is too pre- 
cise and rigid.) 

This precision of definition is lacking, however, in the statement of what 
action the member nations are obligated:to take.. The obligation given 
strongest expression is the general one ‘‘to.take all possible steps to in- 
sure’’ that the prohibited practices are not engaged in. When, however, 
the findings or recommendations of the Organization itself are involved 
the members are only cbligated ‘‘to take the fullest account of them in 
considering whether to initiate action in accordance with their own systems 
_ of law and economic organization.’ 15 : 

The heart of the measure seems to be sonsained’ in the provisions author- 
izing the Organ‘zation itself to investigate ‘‘complaints’’ and make studies 
and to submit finding and recommendations.’ In this area the Organiza- 
tion is comparatively free to go its own way, subject to the important 
reservation that the subject matter is so complex and often so highly tech- 
nical that the procurement of a staff of adequate size, disinterestedness, and 
competence may well present budget problems of rzal importance. Hav- 
ing in ming the enormous burden which the process of investigation im- 
poses upon the investigated, this power could be easi:y abused and éould 
even more easily be made the basis of extensive an burdensome but futile 
academic investigations. 

The problem presented by international business PERTE I is one of 
immense complexity. It is one in which there is a wide divergence of 
-opinion between nations, a divergence based sometimes on pure economic 
theory, sometimes on differences between economie situations or legal 
systems.. Clear agreement between thé nations on any parts of the prob- 


14 The United States. Tariff Commission published, in March, 1947, a document of 
149 pages which analyzes the Charter provisions and comments on them. This com- 
mentary indicates the various ways in which the statutes ‘of the United States would 
have to be amended to bring them into conformity with tha Charter. 

46 Prior to the London meeting, member nations were obligatel to ‘‘Take action, after 
recommendation by the Organization, to terminate and prevent the recurrence of a par- 
ticular restrictive business practies or a group of practices. . . .’’? Suggested Charter, 
Article 37 (53. Mow, members are only obligated ‘‘to take the fullest account’? of such — 
recommendations. Revised Charter, Article 42,1 <b). — 

1¢ Prior to the London Meeting the Organization did not have to await complaints 
from member nations but had power to eall general consultative conferences on its 
own initiative. Suggested Charter, Artiele 36. 


EDITORIAL COMMENT 621 


lem, with resulting uniformity of policy and practice, is mmquestionably a 
much-to-be-desired goal. It is to be hcped that an attempt will not be 
made to conceal a real absence of agreement behind generalizations which 
can be the subject of multiple interpretations or behind tke authorization 
of comprehensive studies which cannct be adequately conducted and whose 
recommendations have no reel prospect of being carried out. The twin 
causes of international organization and international law can. perhaps | 
be best served by pursuing limited but attainable objectives. 

-  Joun H. Locxwoop 


WHEN DID THE WAR BEGIN? 


Captain Bennion, in command of the battleship West Virginia, was killed 
at Pearl Harbor on December 7, 194i, ir the Japanese attack on the ship 
and the harbor. The New York Life Insurance Company paid the prin- 
cipal sum of $10,000 due under the polizy he had ‘taken cut in 1925 but 
refused to pay the $10,000 demanded és a double indemnity in ease of death 
by accident. The reason for this refusal was the fact that the policy ex- 
cluded an accident which occurred in ‘‘ wer or an act incident thereto.”’ 

Mrs. Bennion sued for the double indemnity in the State Court of Utah 
from which the case was removed by the company on the ground of diver- 
sity of citizenship to the United States District Court. The District Judge, 
Honorable Tillman Johnson, directed a verdict in favor of the plaintiff, a 
judgment which was reversed on appeal by the Circuit Court of Appeals, 
Judge Murrah for the majority holding that the attack on Pearl Harbor 
“commenced” a war with Japan.! Certicrari was refused Ly the Supreme 
Court and a petition for rehearing was also denied. 

Thus the opinion of Judge Murrah in the C.C.A. is the final judicial 
utterance in the case. It would be easy tə agree with this opinion but for 
the fact that four cases in lower courts * have decided against the insurance 
company and in favor of the plaintiff. 

It was the contention of some of the justices writing the opinions in these - 
cases that war did not begin until Congress declared war on December 8, 
1941, at 4:10 P.M. Hostilities, however, had begun on the morning of 
December 7, and the Japanese had issued a declaration of war two hours 
and forty minutes after the attack begar. It may be asked why a declara- 
tion of war by the United States was issued at all, since most wars have 
commenced without a declaration of war. The answer is tha: the President 


1 Louise C. Bennion v. New York Life Insurance Company, No. 3308, OCA, 10th, 1946; 

eert, denied by the Supreme Court April 28, 1647. For text of decision see p.. 680, below. 

2 Savage v. Sun Life Ins. Co., 57 E. Supp. 620 (W.D. La.). Pang v. Sun Life Assur. 

- Co., Cireuit Court, lst Judicial Cireuit, Territory of Hawaii, dated Aug. 2, 1944, appeal 

87, Hawaii 208 (1945). Rosenau v. Idaho Mut. Benefit Assoc. (Idaho) 145 Pae. (2d) 

227. Weat v. Palmetto State Life Ins. Co., 202 B.C 422, 25 S.E. (2d) 475, 145 A.L. R. 
1461. 
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desired to hav2 the support of a unified country and obtained it by the 
declaration of war. All the congressmen who spoxe before 4:10 P.M. on 
December 8 assumed that war was in existence and the request of the 
President had read ‘‘I ask that the Congress declare that since the unpro- 
voked and dastardly attack by Japan on Sunday, December 7, a state of 
war has existed between the United States and the Japanese Empire.” A 
mass of evidence was introduced to show that Congress and the Depart- 
ments. considered war to have begun on December 1, so that Judge Murrah 
felt obliged to decide the case in line with some previous eases.?. When a 
foreign country invades the United States the President does not have to 
wait “or a declaration by Congress in order to beg-n hostilities. The Acts 
of 1796 and 1802 prescribed that course. 

It zhus appears that a declaration of war by Congress was in this case 
unnecessary to create a state of war. War is a fact which may begin by the 
invasion of another power, a fact which the Court can determine either by 
accepting the determination of the political department.of the government, 
in this case the President, or oe taking account for itself of historical facts. 

Epwin PORCHAES 


NATICNALITY AND OPTION CLAUSES IN THE ITALIAN PEACE TREATY OF 1947 


Although general international law, in order to delimit the spheres 
of validity of individual national legal systems, Celegates in principle to 
the sovereign states the power to determine the rules for the acquisition 
and loss of their nationality by their own mumicipal law, so that the 
matter of nationality is, likewise in principle, with-n the exclusive jurisdic- 
tion of the states,’ these states can, of course, conclude treaties on the sub- 


. 3 Prize Cases. ‘‘If a war is made by invasion of a foreign nation, the President is 
not only authorized but bound to resist force by force. He ioes not initiate the war, but 
he is sound to aacept the challenge without waiting for any special legislative authority, 
and whether the hostile perty be a foreign invader or states organized in rebellion, it is 
none the less a war, alihough the declaration of it be umilateral. . . . However, long 
may have been its previous conception, it nevertheless springs forth from the parent 
brain, a Minerva in the 2ull panoply of war. The President was bound to meet it in the 
shape it presented itself, without waiting for Congress to baptize it with a aene, and 
no name given ta it by kim or them could change the fact.*’ 

Dole v. Merchants Matual Marine Insurance Co. ‘‘War is an existing fact and not 
a legislative deeree. Ccngress alone may have power to declare it beforehand, and thus 
cause or commence it. Eut it may be initiated by other nations, or by traitors; and 
then it exists, whether there is any declaration of it or not. It may be prosecuted 
without any declaration; or congress may, as in the Mexizan war, declare its previous 
existence. In either case it is the fact that makes ‘enemies’ and nct any legislative 
Act”? 5 

1 But not whelly; for the freedom of the states is limite] by a superior norm of gen- 
eral international law, prescribing that individuals, on which the states confer their 
nationslity, must have qualified points of contact with the state in question. National- 
ity ‘Draft 2f the Harvard Research in International Lay (in this JOURNAL, Vol. 23 
(1929), Special Supplement); Convention on the Conflict of Nationality Lawa, 1930, 
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ject and thus create norms of particular international law. concerning 
nationality. This is being done especially in cases of transfer of territory 
by treaty and consequent change in the territorial jurisdiction of the 
states involved. . 

From feudal times onward the inhabitants of ceded territory shared its 
fate and owed allegiance to the new scvereign.? After the seventeenth 
century, however, we observe tendency to protect the persons coming 
under the new allegiance. The means employed was the institution of op- 
tion, first appearing in the Capitulation Treaty of the. City of Arras of 
1640. The option was originally no mcre than a beneficium emigrandi, 
granted to all ‘“‘inhabitants”’ of the ceded territory. After 1815 the newer 
form of option developed into a faculty granted to the nationals of the 
ceding State to retain their old naticnality by an act of their own free 
will. From that time on option, although still based only on treaty law, 
became more and more frequent* and played an enormous role after the 
First World War, as millions of persons were involved in the new ter- 
ritorial settlements.* 

As Italy suffers severe losses under the Peace Treaty of 1947, it is perti- 
nent to inquire concerning the nationality and option clauses of this Treaty. 
The purpose of this paper is to analyze these clauses as they stand, to study 
them in the light of the long history of the option clause and of the ex- 
perience of the Paris Peace Treaties of 1920, and to investigate the 
extent to which they follow traditional lines or reveal modifications and 
innovations. 

The territorial losses of Italy under the Treaty are of different kinds. 

I. Of no importance in the Treaty are Italy’s ephemeral annexations 
of the Province of Ljubljana *® and of Dalmatia,® nor the setting-up of the 
‘Independent State of Croatia,’’ where Italy had ‘‘ protective rights’? and 
the nominal King of which was the Duke of Aosta.’ 

II. As to Ethiopia, Italy recognizes by Article 33 the sovereignty and 
independence of that state. Under Article 36 Italian nationals in Ethiopia 


Art. 1 (L. of N. ©. 351. M. 145. 1930. V.); Verdross, Völkerrecht, 1937, p., 183; H. W. 
Briggs, The Law of Nations, 1938, pp. 157, 165. That is why the language of the 
P.C.LJ. in its Advisory Opinion No. 4 is not wholly unobjectionable. 

2 This was common juridical doctrine; see the règle de Pothier: Lorsque unz province 
est démembrée de la couronne, les habitants changent de domination. Even in England, 
notwithstanding the dogma of perpetual allegiance, ‘‘ When the King cedes by treaty, 
the inhabitants of the ceded territory become aliens. ?’ 

3 For a full historical and theoretical study of optionsee: Josef L. Kunz, Die Völker- 
rechtliche Option, 1925, Vol. I, pp. 1-170, 301-325. i 

4For a full study of nationality and option in the Versailles and St. Germain Peace 
Treaties see Kunz, work quoted, Vol. I, pp. 171-300, 326-328 and Vol. II (1928). 

5 Annexed by Royal Decree-Law cf May 3, 1941 (Text in Raphael Lemkin: Axis rule 
in occupied Europe. Washington. 1944, pp. 584-85). 

6 Annexed by Royal Decree of May 18, 1941 (Lemkin, work quoted, pp. 587-88). 

7 He never went there and resigned on July 31, 1943. 
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-will enjoy the same juridical status as other foreign nationals but Italy 
‘recognizes the legality of all measures of the Ethcopian Government an- 
nulling or modifying concessions or specific rights granted to Italian 
nationals, provided such measures are taken within a year from the coming 
into force of tke present Treaty. | 

III. Identical norms are laid down with regard to Albania.® Italy 
recognizes also that the Island of Saseno is part of the territory of Albania 
and renouncees all claims thereto.® 

IV. Italy renounces all right and title to the Italian colonies in Africa, 
namely Likya, Eritrea, and Italian Somaliland.° According to the Treaty 
the final disposal of these colonies shall be made jointly by Russia, the 
United States, Great Britain, and France within on2 year from the coming 
into force of the Treaty. Pending final disposal the colonies shall continue 
under their present (British) administration. Nothing is'said as to na- 
tionality or a right of option of the inhabitants, nazives or Italian citizens. 

` Under the Versailles Treaty Germany ceded her colonies to the ‘‘Prin- 
cipal Allied and. Associated Powers’? and undertook the obligation to 
recognize the final measures taken by these Powers. The natives, it was 
laid down, should be entitled to the diplomatic protection of the Govern- 
ment which exercised authority over these territorizs. The colonies rested 
therefore, under the sovereignty of the Principal Powers, exercising. this. 
sovereignty in eccndominium until final disposition, which was made by 
granting these colonies as B and C Mandates to certain Mandatory Powers 
under the League of Nations. 

The regulation in the Treaty of 1947 is not so clear; Italy only ‘‘re- 
nouncees all right and title” to her colonies but does not cede them to any ` 
particular Power or Powers. It is thus clear that Italy loses her ‘sover- 
eignty over her former colonies with the moment of the coming into force 
of the Treaty. Who is the sovereign of these colcnies from this moment 

“pending final devision’’? The Treaty is concladed between Italy and 
21 ‘‘ Allied and Associated Powers.’’ Nevertheless it seems to follow from 


Article 23 and Annex XT that the ‘‘Big Four’’ are sovereign over the ceded . - 


territories, Great Briiain only ‘‘administering’’ tham. As Italy loses her 
sovereignty with the coming into force of the Treaty she can no longer 
exercise any dipl-matic protection over- the natives. Is this protection 
to be granted by reat Britain, which administers these colonies as the 
agent of the four condominium sovereigns? Italian nationals in -the 
former colonies will remain Italian nationals, subject perhaps to expulsion 
by th2 administering Power. 

The final decermination can only be brought iien by the final disposal 
of the colonies. Should they be given to one or more UN Members in 

3 Arzicles 26, 80. - 

2 Ariicle 23. l 

10 A-ticle 23, Annex XI. ey ere 


EDITORIAL COMMENT ; 625 - 


trusteeship + everything will depend cn the trusteeship agreements; if 
the model of the League Mandates is fo_lowed the natives will not become 
nationals of the trustee but merely ‘‘persons under the protection of the 
trustee.” Should Libya, for example, be made into an independent 
State 1? the natives would become nationals of the new state. In both 
cases Italian nationals resident there will probably remain Italian na- 
tionals. 

V. Although the Austrian South Tyrol remains Italian Italy has pledged 
herself, under the Italo-Austrian Agreement, reproduced in Annex IV 
of the Treaty,* ‘‘to revise in a spirit of equity and broad-mindedness the 
question of the option for citizenship resulting from the 1939 Hitler- 
Mussolini agreements.” 

VI. As to territorial cessions properly speaking Italy cedes certain small 
but strategic areas to France,?* the Dodecanese Islands +o Greece,® and 
vast areas—the greater part of the Istrian Peninsula, the island of 
Pelagosa and the adjacent islands, as well as the community of Zara and 
all islands and adjacent islets—to Yugoslavia. It is with regard to 
these ceded territories that the clauses concerning nationality and. option 
are of particular significance. Whereas the Versailles Treaty gave these 
clauses separately in the case of each single cession, the Treaty of 1947 
has adopted the technique of laying down these clauses in a special part of 
the Treaty *? in a uniform way for all cases of cession. 

Contrary to earlier treaties, but following the system of the Paris Peace 
Treaties of 1920, the Treaty of 1947 rezulates first the legal consequence of 
the cession of territory, as far as the nationality of the persons involved is 
concerned. This is theoretically correct and apt to avoid difficulties. For . 
the right to.opt is a means to escape a change of nationality; the circle 
of persons entitled to opt can only be clearly determined on the basis of 
the knowledge of the circle of persons changing their nationality in con- 
sequence of the cession. In this respect Art. 19, par. 1, provides that 
Italian citizens who were domiciled in a eeded territory on June 10, 1940, 
and their children, born after that data, become citizens of the State to 
which the territory is transferred, with the exception of those who, under 
par. 2, are entitled to opt: This change of nationality is automatic ipso 


11 Although under Art, 77, par. 1 (b), of the UN Charter the trusteeship system is to 
apply to ‘‘territories which may be detached from enemy States as a result of the Sec- 
ond World War,’’ par. 2 of this Article leaves it entirely ‘‘ for subsequent agreements 


as to which territories in the foregoing categor-es will be brought under the =o 
system and upon what terms.’’ 


12 UN Charter, Art. 78. 
18 See this writer’s Editorial Comment in this J OURNAL, Vol. 41 (1347), p. ae 
14 Treaty of 1947, Articles 2 and 6. 

18 Article 14, 

16 Articles 3 and 11. 

17 Articles 19, 20, further Annex XIV, pars. 10-12, 
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_ jure and takes effect at the date of the coming into force of the Treaty. As 
a measure to prevent dual nationality the Treaty provides that these per- 
sons upon hecoming citizens of the successor state lose their Italian nation- 
ality. The change of nationality hits, of course, only Italian nationals; 
beyond this the standard adopted is the pure principle of domicile, the 
classic principle which seems.to be the most just. Birth in the ceded 
territory, without domicile there at the critical moment is, therefore, 
irrelevant. 

Whereas normally the critical moment is that of the coming into force 

of the treaty, zhe Treaty of 1947 follows the example of the Versailles 
Treaty * by asxing domicile in a critical moment long before the date of 
the coming into force of the treaty, here Jnue 10, 1940, the date of the . 
Italiar declarazion of war on Great Britain and France. Thus Italian 
nationals domiciled in a ceded territory after thet date remain Italian 
nationals; the reason for this innovation is, of course, political. The new 
institution of ‘‘reclamation of the nationality of the Successor” only by 
special authorization of the ‘‘Successor’’ has not been adopted by the 
Treaty of 1947. 
_ It is interesting to note that the Treaty of 1947 zests on the traditional 
positicn according to which individuals are no subje2ts in international law 
and acquire no rights under.a treaty, which is binding only upon States. 
Art. 19; par. L preseribes that the acquisition of the nationality.of the 
Successor is brought about only ‘‘in accordance with legislation, to be 
introduced by that State within three months from the coming into force 
of the Treaty.’' In consequence it is municipal legislation which operates 
the change, but France, Greece, and Yugoslavia are internationally bound 
to enact corresyonding laws. 

The persons thus acquiring the new nationality have the guarantee 
that their property, rights, and interests in Italy-must be respected by 
` Italy in the seme way as that cf United Nations nationals and have a 
right to effect the transfer and liquidation of such property, in accordance 
with a special agreement to be concluded between Italy and the successor 
state.?? . - 
` The determination of the conditions of the acqvisition of the new na- 
tionality, namely ‘‘Italian nationality,” and ‘‘domicile’’ at the critical 
moment is governed by Italian law. 

Contrary to all precedents, not all the perscns (Italian nationals, 
domiciled in tke seded territory at the critical moment) acquire the new 
nationality but only those who are not entitled to ont. 

The Treaty cf 1947 recognizes two very different xinds of option: 


18 Versailles Treaty, Art. 36, par. 2; Art. 91, par. 3; Art. 112, par. 2. 
19 Annex XIV, par. 11. 
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1. There is, first, what this writer has called the ‘‘genuine option,” 
under Article 19, or option of the nationals of the ceding state in favor 
of the nationality of the ceding state, and only of such nationals, directly 
involved in the cession of territory. Here again, it is provided that the 
successor state enacts appropriate municipal law concerning the option. 

Traditionally all the persons determined, as here, by Italian nationality 
and domicile on June 10, 1940, who acquire the new nationality, are 
entitled to opt, so that.the circle of persons changing their nationality and 
the circle of persons entitled to opt were identical. Exclusions from the 
right to opt were rare.” In this resvect the Treaty of 1947 involves a 
profound innovation: of Italian nationals domiciled in a 2eded territory on 
June 10, 1940, only those are entitled to opt ‘‘whose customary language 
is Italian.” Whereas option was traditionally a means to enable the per- 
sons involved in a territorial cession to show their fidelity to the losing 
state, regardless of blood and larguege,”* the option is here what this 
writer has called an ‘‘ethnical option.’ Such ‘‘ethnical option,’’ ?? intro- 
duced by the Paris Peace Treaties of 1920 only in cases of ‘‘non-genuine 
option,’’ has here been, for the first time, made the basis of the genuine 
option. This ‘‘ethnical option’’ is, of course, an expression of the prin- 
ciple of nationality, of an era in which nationalism yrecedes state al- 
legiance. The Treaty of 1947 has dropped the criterium of ‘‘race’’ and 
-has decided the problem of ‘‘language’’—mother tongue or customary 
language—in the latter sense. On the other hand this criterium may in 
certain cases not express the ‘‘ethnic’’ character. We see here, therefore, 
an emphasis on language alone and on the subjective side of the ‘‘ethnic”’ 
character, as the customary language depends on the will of the individual. 
Thea criterion of- Italian as ‘‘customary language’’ must exist at the time 
of the coming into force of the Treaty.** 

The Treaty recognizes, therefor2, only a restricted or ethnical option 
which, in the case of the Dodecanese Islands, is a right of an ethnical 


2) No option in the case of Alsace-Lorraine (Vers. Tr., Annex to Art. 79) and Neutral 
Moresnet (Versailles Treaty, Art. 32). 

21 It is well known that many Alsatians, Garman in blood and language, opted under 
the Treaty of 1871 for France. 

22 The ‘‘ethnical option’? was newly introduced in the Versailles Treaty only in cases 
of ‘‘non-genuine’’ option, either for naw States (Czechoslovakia, Versailles Treaty, 
Art. 85, par. 1, par. 3; Poland, Art. 91, par. 4, par. 9) or, further developed as ‘‘ option 
according to race and language’’ by the St. Germain Treaty, Art. 80, and the Trianon 
Treaty, Art. 64, finally only as an option fo> the ‘‘State of the -ace’’ in the Turkish 
Peece Treaty of Lausanne 1923, Art. 32, 34. 

23 An Italian national, domiciled on June 1), 1940, in a territory ceded to Yugoslavia, 
who is, perhaps, a Slovene in bleod and has Slovene as his mother tongue, is entitled to 
opt for Italy if his ‘‘customary’’ language is Italian. 

24 Persons, ‘‘who were domiciled cn June 10, 1940,’’ but ‘‘ whoss ey language 
is Italian.’? 
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minority, but in the case- of ¢ cessions to ‘Yugoslavia may be a right of the 
ethnical majority. 

Because .of this innovation the mars of 1947 also takes a new stand 
concerning the much discussed question of whether pzrscns entitled to opt 
retain or reaequire their old nationality. Under the Versailles Treaty the 
change of nationality was automatic, so that option meant a reacquisition 
of the old nationality, although the problem of a possible retroactive effect 
of the option came up. Under the Treaty of 1947 only the persons not 
entitled to opt acquire the new nationality, whereas the persons entitled 
to opt and who have opted ‘‘shall retain Italian citizership and shall not be 
considered to have acquired the citizenship of the Successor State.’’ * 
Such persons will become citizens of the successor only with the expiration 
of the time-limit for option, without having exer reised the right to opt. In’ 
any case only one change of nationality is involved. 

Many of the detailed norms concerning option follow traditional lines. 
‘The remarkable innovation of the Paris Peace Treaties of 1920, creating 
a special age for the capacity to opt, namely 18 years, is here adopted, 
with the further innovation of an individual right to opt for all married 
persons—men or women—whether under or over that age. Option on the 
part of the father or, if the father is not alive, on thə part of the mother, 
is automatically to include all unmarried children ander the age of 18 
years.” As to the technique of option, the action must be exercised 
through a deelaration.”* : 

The norms'concerning property rights of optants** follow traditional 
lines: freedom to take out movable property and transfer funds, provided 
—a new rule hitting Fascist measures—thevy were lawfully acquired, in 
the case of emigration to Italy ; freedom also to sell mcvable and immovable 
property; such sale is, therefore, in the traditional way, merely a right, 
not a duty. 

The. Treaty of 1947 contains also certain innovations : 


(a) Contrary to all previous treaties ‘‘the option sf the husband shall 
not constitute an option on the part of the wife’’; in consequence an in- ; 
dividual right to opt on the, part of married women arises, an expression‘ 
of the movement for ee emancipation of women; (b) contrary to the 


25 Art. 19, par. 2 

26 This formula is s clearer aad better than the Nematlles fornula: aphionso on the part 
of the ‘‘rarents.’” 

27 The term'‘‘right to opt? ? can mean either the fulfillment of all the requirements 
for a valid option or merely the declaration. In the first case a declaration not fol- 
lowed by emigration would not be an ‘‘exercise `” of the righs to opt, or an agere in 
fraudem legis, co that the person in question would remain-2 rational of the successor. 
Under the secord hypothesis the successor could expell the person in question as an un- 
desirable alien. Tha Treaty oz 1947 calls the mere declaration the ‘‘exercise of option.’’ 

28 Annex XIV, par. 10. : 


` 


- 
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Paris Peace Treaties cf 1920 which gave, generally, two years for the 
exercise of option, the time-limit is here one year from the coming into 
force of the Treaty, and may in fact te only nine months, as the successor 
has to enact corresponding legislazion within three months; (e) contrary 
to all previous treaties which prescribed emigration of the optants, the 
Treaty of 1947 leaves it to the discretion œ of the successor, whzther it will 
require emigration. If so, the time-limit for emigration is one year from 
the date when the option was exercised and does, therefore, not coincide 
with the time-limit for option, an innovation introduced by the Paris. 
Peace Treaties of 1920. But, if preseribed, the emigration must be to 
Italy, and must be actual emigration. a giving up cf the domicile in the 
ceded territory with an animus now revertendt. This is certainly the sense 
of the phrase: ‘‘move to Italy.” 

As to juridical persons, Annex XIV, par. 12, gives certain companies- 
the right to remove their siège social to Italy with the benefits of par. 11 of 
this Annex, provided they fulfill the following conditions: having been in- 
corporated under Italian law; having cheir siège social ir a ceded territory; 
having more than 50 percent of their capital owned by persons who opt 
for Italian nationality under the Treety and move to Italy; finally having 
the greater part of their activity carried on outside the ceded: territory. 

As in the Paris Peace Treaties so ix the Treaty of 1947 there are impor- 
tant lacunae: no norms concerning the right to opt of illegitimate children, 
of unmarried persons under 18 years of age who have no parents, of 
adopted children, of insane persons, and persons in jail. Contrary to most 
of the Paris Peace Treaties the Treaty of 1947 contains no norms guaran- 
teaing the exercise of the right to cpt. Many problems of opticn procedure 
are not dealt with, problems of examining and verifying the prerequisites 
for option, and so on. In these and other matters differences and difficulties 
may arise. Much is left to the munieipal law of the successor states. No 
doubt special agreements between Italy and each successor state for carry- 
ing-out these treaty norms will be necessary. 

2. Art. 20 of the Treaty grants a ‘‘non-genuine’’ option. This writer 
speaks of a ‘‘non-genuine’’ option because it is not connected with the terri- 
torial cession ; it is an option of persons, not connected with the ceded terri- 
tory and in favor of the successor state. This new type of option was in- 
troduced by the Versailles Treaty ir favor of new states on an ethnical 
basis and developed in the case of the dismemberment of the Austro-Hun- 
garian Monarchy. 

Under Art, 20, par. 1, all Italian citizens domiciled cn Italian territory, 
whose customary language is Serb, Croat, or Slovene, have a right to opt 
for Yugoslavia. All the cther norms concerning this option are. identical 
with those concerning the ‘‘genuine’’ option under Art. 19. But there are > 


29 Whereas they ‘‘shall’’ provide for other rules, they ‘‘may’’ require emigration. 
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important differences: (a) the critical moment is kere the date of the 
coming into forze of the Treaty; (b) it is no real optior, or a unilateral, 
constitutive azt of the optant, but rather what the Versailles Treaty called 
a ‘‘reclamation of nationality,” an innovation of that treaty. The per- 
-sons in cuestion have only a right to file a request with a Yugoslav diplo- 
matic or consular representative in Italy. They acquire Yugoslav na- 
tionality only if the Yugoslav authorities accept their request, which is 
entirely discretionary with them. Yugoslavia will diplomatically com- 
munieate to Italy lists of persons who have thus acquired Yugoslav na- 
tionality; from the moment of this communication these persons auto- 
matically lose their Italian nationality. 

Taly kas no right to enact municipal law with regard to this option, but 

‘““may’’ require emigration from Italy.®° . 

VII. A special case is that of the ‘‘Free Territory cf Trieste.’ 3! It is, 
under ths Treaty, not a case of a ceded territory, but of the creation of a 
new state. Under Art. 6 of the Permanent Statute, Italian citizens, domi- 
ciled in the area of the Free Territory on June 10, 194), and their children 
born after that date, become ipso jure original citizens of the Free Terri- 
tory and in tke same moment lose their Italian nationality. Although the 
Permanent Statute will come into force only as determined by the UN 
‘Security Courcil, Italian sovereignty over that area comes to an end with 
the coming inzo force of the Treaty; at this date, therefore, the change ie 
nationalicy of the persons involved will take place. 

Art. 6, par. 2, of the Permanent Statute grants a restricted right of 
“‘ethnical option’’ to those persons whose customary language is Italian. 
All the other rules are identical with those under Articles 19 and 20, but 
there are the following differences : 


(a) The conditions for the exercise of this right of cption are to be laid 
down, in accordance with the norms of the Permanent Statute, by the Con- 
stitution of the Free Territory. 

(b) The time-limit for this option is only six months, running from the 
date of the coming into force of the Constitution. 

(e) Contrary to Art. 19 all persons, Italian nationals and domiciled there 
on June 10, 154C, acquire the new citizenship, whether they are entitled to 
opt or not. Ia eonsequence those entitled to opt for -taly who do so opt 
reacquire Italian nationality; hence a change of nationality twice. For 
this’ there are good reasons, as the overwhelriing major-ty have Italian as a 
customary language. If the norm of Art. 19 had been adopted here the 


30 The questior of interpretation comes up. The Treaty uses the phrase ‘‘transfer 
their residence tc Yugoslavia.’* Does that mean emigration? Is ‘‘residence’’ equiva- 
lent to domicile? Dces the phrase of Art. 20 (‘‘transfer thir residence to Yugo- 
slavia’’) have the same legal meaning .as the phrase of Art. 19 (‘‘move to Italy?’) 9 

31 Art. 4, 21, 22, Annex VI. 


Be 
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Free Territory might, at the momeri of the coming into force of the Treaty, 
have no original citizens at all. 

(d) Again the option is limited end constitutes here a right of the ethni- 
cal majority. Italian nationals, domiciled there on June 10, 1940, whose 
customary language is for example, Slovene, are excluded from any right 
to option, not only for Italy, but alse for Yugoslavia. 

Joser L. Kunz 


CRUCIAL PROBLEMS IN THE DEVELOPMENT AND CODIFICATION OF INTERNATIONAL LAW 


Now that work has been resumed on the elaboration and statement of 
international law under oñicial international auspices, it is presumably 
permissible to suggest some of the more crucial issues involved in that 
activity, as far as they can be detected by study of the problem from the 
outside. In view of the ignominicus collapse of this effort over seventeen 

` years ago it is obviously desirable that any possible aid should be given 
in the renewed attempt ate what is by almost universal consent an ex- 
tremely urgent task, namely the revival, revision, and restatement of inter- 
national law for the future. 

A slight change has been made in the formulation of the problem today. 
More emphasis has been placed upon the development of international w” 
law, in contrast to its codification. And more recently reference has been 
made, in connection with tae secord point, to this or that portion of inter- 
national law being ‘‘ready’’ rather than ‘‘ripe’’ for codification, as the 
point was stated in the language employed under the League of ‘Nations. 
The first shift of emphasis is undoubtedly intentional and significant; the 
second may be merely a chance choice of words but serves to expose an 
issue of very serious import. 

Thus by the ‘‘development’’ of international law. reference is almost 
certainly made to international legislation, either by multipartite unani- 
mous conventions or by statutory actian by some degree (simple, two-thirds, 
three-fourths) of majority vote. And this international legislation must 
almost certainly fall in the fields of international economic and social prob- 
lems (health, communications, tred2 and finance, morals) rather than in 
the subjects covered by tke customary common international law (recog- 
nition, jurisdiction, diplomatic privileges, conduct of hostilities, neutrality). 
Tae law on the latter topics coud conceivably be developed by interna- 
tional legislation also, but they are probably not the subjects in the minds of 
those speaking of ‘‘development”’ of the law, and it is a matter of historical 
record that development in this aed has normally been achieved by practice 
rather than by legislation. 

If this is true, however, certain inferences follow. . One is that the task 
of international legislation is radically different from that of codification. 
It deals with different subjects, it proceeds. by different methods, it aims 
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at different results. Consequently it has to be carriec on by very different 
types of persons—health experts, transportaiion experts, economists, pe- ` 
nologists, anë so on, rather than by lawyers end diplomats (except for its 
formal aspects). No alert student of internetional crganization could be 
opposed to this kind of activity, and must, indeed, be strongly in favor of 
it, but it is indispensable to make note of and emphasize the vital difference 
between the job of codification of customary law on basic phases of state 
_ organization and action, on one hand, and the development of new state 
` organization and action on more far-reaching social problems on the other. 

The League formula, ‘‘ripe for. codification,” to return to that aspect 
of the maiter, was never explained with precision. Obviously codification 
of presumably existing international law might be undertaken either becaiise 
of the existence of such an amount of agreement on this, that, or the other 
topic that codification would be more. practicable there than in other cases. 
Or it might ke undertaken because of the existence o? such an amount of 
disagreement on a given important subject that it wculd seem imperative 
to secure a reconciliation of divergent views. And the degree of consensus 
might be such on one side, or the degree of discord such, on the other, that 
various topics might seem to be distinetly overripe for codification. The 
adoption of the term ‘‘ready’’ in place of ‘‘ripe,’’ in current usage, does 
not necessarily commit us to one or the other of the two interpretations 
mentioned. It does seem, however, to point rather in the: direction of 
topics on which a considerable degree of agreement already exists. Where 
does that leave us with today’s problems? 

Actually thəre are few questions or topics in common international law 
in respect to which sharp and strong: differences of national policy do not 
exist. The tkree questions—territorial waters, nationality, responsibility 
of states—submitted to ihe League codification conierence at The Hague 
in 1930 were chosen largely on the presupposition that agreement could be 
reached on those topics. The result was catastrophe. Thė fact is that it 
had been almost completely overlooked that radical disagreement, the hold- 
ing of definite divergent views, on the subjects mentioned would be the 
actual state o= affairs, rather than agreement, and that the necessity for 
some techniqie for securing agreement in such conditions had been still 
more completely disregarded. It was not an eCort to reform the law which. 
wrecked the Hague conference but simply the effort to get agreement on 
what the law was in the face of radical disagrzement, or rather failure to 
develop any technique for that purpose. And no change in these matters 
is perceptible today. Unless something i is done to remedy this situation we 
shall run squarely into exactly the same kind and dezree of conflict and 
frustration as before. Whether an adequate <echnique can be found for 
producing agreement out of disagreement in such cases is very eon 
but the problem must be explored. 


EDITORIAL COMMENT | 633 


One attempt to meet this situation has been suggested. A ‘‘new’’ ap- 
proach to the problem of codification of international law has been recom- 
mended, namely unofficial codification. Of course this is not new at all, but 
the oldest of all methods, practiced fcr generations befcre the states got 
around to official codifization. It is retreat and evasion. It may be un- 
escapable, and it does retain some value—such unofficial codes do exercise 
some influence. But it is far from the level of codification in the national 
sphere. It is not clear that it is necessary to give up the effort at official 
codification quite yet although we should know where we stand fairly soon. 

‘Similar to the device of unofficial codification, or taking refuge in that 
device, is the concept of gradual or ultimate codification. There is no doubt 
that complete or overall codification o? international law presents a tre- 
mendous task, and that codification by portions is perfectly feasible and 
even sound theoretically, provided it is carried into all important sections 
of the law, ecodrdinated properly, and carried out within 2 reasonable time 
—not unimportant stipulations, however. On the other hand it remains 
true that much of the value of codlification,—in so far as such action has 
any practical value at`all, and even in its moral, psychological, and political . 
implications,—depends precisely upon comprehensive rather than fractional 
application of the method. It might also be suggested thet, if comprehen- 
sive codification did not seem too great an effort to Justinian and Napoleon, 
not to mention numerous other similar figures throughout legal history, 
perhaps a little more courage and loyalty to the task might be expected of 
our international jurists and our governments today. 

Incidentally it will be necessary in this connection, if the effort at codifi- 
cation under United Nations auspices goes very far, to straighten out the 
situation produced by codification action under, Pan-American auspices 
while the League program was collapsing. The Pan-American action con- 
trasted strongly on the surface witk League failure. On the other hand 
the Pan-American effort may indeed have been more superficial than real. 
The whole situation calls sharply for clarification. 

Finally it is impossible to disregard the need for revis‘on and restate- 
ment of the law of war aad neutrality. Confusion as to the content of the 
law is worse here than anywhere in the law of peace. The eifects of World 
War I were almost completely ignorec in the period 1919-1939 ; still further ` 
confusion was created during World War II. It is by no means certain 
that there will be no neec for law concerning the conduct of hostilities and 
even concerning neutrality in the future. Rules may be needed for the 
operation of international police fore2s. The war crimes trials and recent 
efforts to restate the law relating to prisoners of war indicates that these 
branches of the law are by no means dead. United Nations efforts for de- 
velopment and codification of international law are intended to deal with 
these subjects only at very special points. We seem to be standing—nay 
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lying—with regard to the great bulk of the law of war and neutrality, just 
as still and lifeless today, as we did during -he period 1919-1939. 

It was well known thet resumption of the ccdificaticn effort under United 
Nations auspices was hazardous but the decision to resume was made—and 
justifiably made. Now, however, superhuman efforts must be made to 
avoid failure along any essential line. 


Pitwan B. POTTER 
Managing Editer 


CURRENT NOTES 


SOME ASPECTS OF THE WORK OF THE LEGAL COMMITTEE OF THE GENERAL ASSEMBLY 
DURING THE SECOND FARTOF THE FIRST SESSION 

The Sixth Committee (Legal Committee), one of the six main com- 
mittees of the General Assembly, was charged with the task of dealing with 
items of a legal nature on the agenda of the General Assembly, as well as 
with such legal questions as might arise in the consideration of other items 
by the other main committees. The Sixth Committee was, at the com- 
mencement of its work, comprised of representatives of fifty-one Members 
of the United Nations: and had as its Chairman Dr. Roberto Jimenez of 
Panama,? whose chairmanship carried over from the First Part of the 
First Session of the General Assembly which had been held earlier in the 
year in London. 

In all, the Legal Committee sat through a total of thirty-three meetings, 
from November 5 to December 18, 1946, during which time it dealt with 
some twenty-two items comprising its agenda,* as well as with a number 
of items which were referred to it from. other committees. 

Organization of Work. Working under considerakle pressure as a re- 
sult of the compact schedule of the General Assembly, the Sixth Committee 
nevertheless managed to complete its work on time and dispose of a num- 
ber of items whose significance is nat limited to the field of law alone and 
which also affect the United Nations as a whole. 

The procedure which it adcpted zomtributed largely to the expeditious 
manner in which it was akle to get through its agenda. The Secretariat, 
in conjunction with the Rapporteur, made a preliminary analysis of the 
items assigned to the Sixth Committee and separated them into three cate- 
gories: (1) those items which would not require lengthy debate and which 
‘could most profitably be discussed in the full committee itself; (2) those 
items which would require minute examination and lengthy debate and 
which could best be disposed of in a small sub-committee; these items were 
then regrouped so that half of them could be assigned to one sub-commit- 
tee and the rest to another; (3) those items which required prior considera- 
tion by other committees and which would only come to tke Sixth Committee 
in respect of such legal questions as might arise in connection therewith. 

1 Three Members were added to it wish the admission of Afghanistan, Iceland, and 
Swaden to membership in the United Nations. (Journal No. 37, Supplement A—A/PV/ 
48 ~ 
ee rest of the bureau of the Committze was as follows: Vice Chairman, The Hon. 
Per Federspiel (Denmark) ; Rapporteur, Professor K. H, Bailey (Australia); Secretary, 
Dr. Yuen-Li Liang, Director of Divisicn o? Development and Ccdification of Inter- 


national Law of the United Netions. 
8 United: Nations Document A/C.6/40. 
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The Sixth Committee also created two sut-commitzees of ten members 
each * which enabled the full committee to proceed w-th its agenda simul- 
taneously with the consideration of more deta-led matters by the two sub- 
committees. 

Many of the matters actually considered by the Sixth Committee were 
of a strictly technical nature, affecting, in the ain, orly the internal oper- 
ations of the United Nations. Not a few were of a wider nature, how- 
ever, and were of major importance in implementing the terms of the 
-Charter. 

Registration of Treaties. A good example of such an item may be found 
in the drafting of the regulations governing the registration of treaties and 
international agreements * which were adopt2d by the Sixth Committee 
only after the most minute scrutiny of each article. At first glance such 
regulaticns might seem to be largely administrative and technical in na- 
ture but behind the purely formal aspects c= the rules there lies the im- . 
portant principle first enunciated by Presidert Wilson of ‘open covenants 
openly arrived at.” 

Article 102 of the Charter provides that every treaty and every interna- 
tional agreement entered into by any Member of the United Nations coming 
into. foree after the Charter shall be registered with the Secretariat and 
published by it. In seeking to give effect to this Arvicle it was necessary 
that regulations be drawn up and adopted for the guidance of the Secre- 
tariat ard the States. 

The General Assembly, by a resolution of 10 February 1946,’ requested 
the Secretary-General to submit proposals for <etailed segulations and other 
measures to give effect to Article 102 of the Czarter. 

By th2 same resolution the Secretary-Gereral was instructed to invite 
Member Governments to transmit to him, for filing and publication, treaties 
and international agreements entered into before the coming into force of 
the Charter which had not been included in the League of Nations treaty 
series. He was also to indicate his willingness to receive, from non-Mem- 
ber Governments, for filing and publication, any treaties and international 
agreements entered into before or after the coming into force of the Char- 
ter and not included in the League of Nations treaty series which they 
were willing to transmit to him. 

' 4 Sub-Committee 1 was composed of the Representatives of the following countries: 

Belgium, Canada, China, Cuba, Czechoslovakia, Egypt, Norway, Union of Soviet So- . 
cialist Republics, United Kingdom, United States of America. 

_ Sub-Committee 2 was composed of the Representatives of the following courttries: 

Australia, Colombia, France, Greece, Tadia, Netherlands, Peru, Syria, Ukrainian Soviet 
Socialist Republie, Yugoslavia. 

5 United Nations Document A/266. 

6 Articls 102, Charter of the United Nations. . i 

7 Resolctions of the General Assembly, First Parc of the First Session, Resolution 

adopted an the Report of the Sixth Committee No. T. p. 33, 
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Pursuant to the resolution mentioned, the Secretary-General prepared 
a set of draft regulations § which were submitted to the Sixth Committee 
for consideration. The Sixth Committee referred the draft regulations to 
its Sub-Committee 1, delegations nat represented on the Sub-Committee 
being invited to submit written proposals regarding the draft regulations.’ 

In a total of nine meetings the Sub-Committee settled the terms of the 
regulations having regard to the following considerations :** 


ʻa) the importance of the orderly registration (or filing) and publica- 
tion of treaties and international agreements and of the maintenance 
of precise records; 

(b) the desirability of adhering closely both to the Charter and to 
the General Assembly resolution of 10 February 1946, particularly to 
the distinction drawn in the resolution between registration (appli- 
cable only to treaties and international agreements subject to Article 
102) and filing (applicable to ozher treaties and international agree- 
ments covered by the regulations) and to the special provision therein 
contained with respect to Franco Spain; 

(ec) the undesirability of attempting at this time to define in detail the 
kinds of treaty or agreement requiring registration under the Charter, 
it being recognized that experience and practice would in themselves 
aid in giving definition to the terms of the Charter. 


The Sixth Committee in adopting the report of its Sub-Committee thought 
it necessary to stress the following points embodied ir the regulations, 
which serve as important guides to the interpretation of the text of the 
regulations themselves: 1 l 


` (a) the Sub- Committee agreed that registration is effected by the act of 
cne of the parties (or by an international organization pursuant to 
Article 4 of the Regulations) and not by any initiative taken by the 
Secretariat ; 

(b) the Sub-Committee recognized that, for the purpose of Article 1 
of the Regulations, a treaty comes into force when, by agreement, it is 
applied provisionally by two or more of the parties thereto; 

(c) Article 10 of the proposed regulations is intended to carry out the 
recommendations made by the General Assembly in its resolution of 
10 February 1946, on the filing of treaties and international agreements 
not subject to Article 102 of the Cherzer. This provision does not apply 


8 United Nations Document 4/138. 

9 The Sub-Committee considered written oroposals submitted by the following dele- 
gations, not represented on the Sub-Committee: Argentina, France, Poland, Saudi 
Arabia, Uurguay, Venezuela and Yugoslavia. Two of the proposals submitted were re- 
garded as beyond the competence of the Sub-Committee namely a proposal that an effort 
should be made to interpret the meaning of paragraph 2 of Article 102 of the Charter 
and a, proposal that the regulations should specifically provide that all agreements con- 
‘eluded with Quisling Governments cre void ani so not registrable under the Charter. 

10 United Nations Document: A/C.6/125. The discussions in Sub-Committee 1 with 
respect to the Preamble and each of the Articles are summarized in a memorandum 
prepared by the Secretariat: Document A/C.6/124, 

11 United Nations Document A/266. 
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tc_any tresty or agreement concluded by one or more members of the 
United Nations after 24 October 1945, the date on which the Charter 
came into ioree; 

(d) with respect to treaties and agreements received from non-Member 
States pursuant to Article 10 of the proposed regulations, the Sub- 
Committee included a proviso designed to make it clear that the ar- 
rangements provided for by this article do not extend to Franco Spain 
(see the Resolution of the General Assembly of 10 February 1946). 


Development of International Law and its Codification. Of more gen- 
eral interest and of wider import, perhaps. was the adoption by the Com- 
mittee of a resolution concerning the implementation of Article 18, para- 
graph 1 (a), o2 the Charter which imposes upon th2 General Assembly the 
obligation to ‘‘initiate studies and make recommendations for the purpose 
of Scouse me the progressive development of inzernational law and its 
codification.’ 

As the result of a request from the United States Delegation,” such 
implementation of the Charter was placed upon the agenda of the second 
part of the first session of the General Assembly. When the matter came 
before the Legal Committee for discussion the Committee had before it a 
joint proposal by the Delegations of China and the United States.* At its 
twenty-first meeting the Sixth Committee referred the question to Sub- 
Committee 1 for detailed discussion.“ 

Sub-Committee 1 of the Sixth Committee considered the matter at its 
ninth meeting, on 25 November 1946. At that meeting certain delegates 
expressed the view that the present: political situetion was not favorable 
for the codification of international law. Other members of the Committee 
pointed out that the work of codification itself wes not immediately con- 
templated in zhe draft proposal submitted jointly by the Chinese and 
United States Delegations, which was limited to the question of the study 
of methods. . 

At the folloving meeting the Delegate of China submitted an amendment 
to the original joint proposal. _Tae amended proposal took cognizance of 
the objections which had been voiced in the previous meeting by including 
the word ‘‘eventual’’ before the word ‘‘sodification’’ and by omitting a 
paragraph in the original joint proposal which would have obligated the 
General Assembly to consider the ‘‘best procedure for deciding what spe- 
cific subjects should be first considered.’ This amended proposal by the 
Chinese Delegation was adopted by the Sub-Committee with some Breen 
amendments. 

“The Sixth Committee adopted the report of its Sub-Committee 1 and 
recommended that the General Assembly should establish a governmental 


12 United Nations Document A/98.- Text of the United States Letter to the Secre- 
tary-General. 

18 United Nations Document A/C.6/54. 

14 United Nations Journal No. 39, Supplement 6—A/C.6/77. 
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committee 15 of sixteen members ** which would have as its terms of refer- 
ence 1 the study of: 


(a) the methods by which the General Assembly should encourage the 
progressive development of internazional law and its eventual codifi- 
cation ; 
(b) methods of securing the coéperation of’ ‘the several organs of the 
United Nations to this end; 
(ec) methods of enlisting the assistanze of such national or international ` 
bodies as might aid in the attainment of this objective. 
The Sub-Committee devoted considerable discussion tc the method of 
selecting the members to be represented in the committee, and it was finally . 
agreed that it would conserve the time of the Sixth Committee and of the © 
General Assembly if the sixteen members were appointed by the Gen- 
eral Assembly on the recommendation of the President. When the re- 
port of the Sixth Committee came before the Fifty-fifth Plenary Meeting 
of the General Assembly, it was decided to increase the number from six- 
teen to seventeen through the addition of Brazil. The ad hoc Committee . 
on Development and Codification of International Law as established by 
the General Assembly is composed of the representatives of the following 
seventeen Members: Argentina, Australia, Brazil, China, Colombia, Egypt, 
France, India, Netherlands, Panama, Poland, Sweden, U.S.S.R., United 
Kingdom, United States, Venezuela, Yugoslavia. This was done át the 
Fifty-fifth Plenary Meeting of the General Assembly, and the Committee 
held its first meeting on May 12 at the headquarters of the United Nations. 
Affirmation of Principles Recognized. in the Charter of the Nuremberg 
Tribunal. Closely related tc the question of the development and codifi- 
caticn of international law was the queszion of the drawing up of a resolu- 
tion to be submitted to the General Assembly affirming the principles of 
international law recognized by the Charter of the Nuremberg Tribunal. 
This matter had not been included in the provisional agenca of the General 
Assembly but was brought to the attention of the Sixth Committee on 15 
November 1946 ° by the delegation of the United States, within the frame- 
work of the proposed resolution implementing Article 18, paragraph 1 
(a), of the Charter. The Sixth Committee referred the matter to its Sub- 
Committee 1 which considered the matter in conjunction with its discus- 


15 €f The Sixth Committee felt that since the proposed committee would be concerned 
with methods and procedures basic to the development and formulation of international 
` law, it should be composed exclusively of governmental representatives of. Members. of 
the United Nations’’: United Nations Documert A/222, Report of the Sixth Committee. 

16 ‘Tt was felt that this number was nct so large as to impair the efficiency of the 
Sub-Committee, nor so small as to prevent she principal legal systems of thé world from 
being represented’’: the same. 

17 Resolution 94 (1). Resoluticns of the General Assembly, A/64/Aad.1. 

18 United Nations Journal No. 58: Serr A—A/PV/55, pp. 470-473, 

19 United Nations Documert A/C.5/69. 


640 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


sion cf the resolution concerning the dzvelopment and codification of 
international lew. The Sub-Committee was not ‘ab_e to arrive at a unani- 
mous decision with regard to its report ard proposed resolution both of 
which were sutmitted to the Sixth Committee of 4 December 1946.?° 

In the discussion in the Sixth Committee the delegate from Cuba indi- 
cated that he would not vote for the proposal because ‘‘it affirmed the 
principles of international law by a mere reference to them without enu- 
merating them explicitly.’ The Cuban Delegation shought that the adop- 
tion o2 principles of such importance should not bə based on mere refer- 
ences, but should be the outcome of a thorough study of each- of the 
principles concerned.’ ** 

The delegate of the Soviet Union also said that he could not accept the 
report and resolution as drafted by the Sub-Committee. His objections 
“were confined to the second point of the draft resolution, because in the 
opinion of the Soviet delegation ‘‘at the present state the Committee on 
Codifieation ought not to deal with concrete proklems. The Committee 
has been instructed: only to define methods af develaping international law. 
When those methods were approved by the General Assembly, it would 
have to underiake the codification of international law. At the present 
time the first paragraph of the resolution’ seemed sufficient.’’ 2? 

When the matter came to a vote at the Thirty-Second meeting of the 
Sixth Committee the preamble and the first paragraph were adopted with 
the representatives of Cuba, Argentina, anc Peru voting against the reso- 
lution for the reasons put forward by the Cuban delegate. The second 
paragraph of the resolution was adopted by twenty-two votes to four with 
four abstentions.* 

The Crime of Genocide. Similar, though not related to the resolution 
affirming the principles recognized in the Charter of the Nuremberg Tribu- 
nal, was the resolution drafted by the Sixth Committee relating to the 
erime sf genocide.* , 

The General Assembly, at its forty-seventh Plenary Meeting on 9 No- 
vember 1946 referred to the Sixth Committee? a draft resolution sub- 


20 Un:ted Nations Document A/C.6/116. 

21 Journal of the United Nations No. 56, Supplercent 6—A/C.6/123, p. 127. 

22 Tho same, ani Journal of the United Nations No. 58, SERE EESR 6—A/C.6/127, 
p. 129. 3 

28 Journal of tha United Nations No. 58, as cited 

24 Mr. Fahy (United States) stressel the simfarity between paragraph 1 of this 
resolution and the resolution on the principles recognized by the Charter of the Nurem- 
berg Tribunal; neither of them accepted as a defence that those accused of the crimes 
in question acted on the orders of superior officers ’’ Journal of the United Nations 
No. 58: Supplement 6—A/C.6/127, p. 131. 

25 United Nations Document A//C.6/64. Letter from M. P. H. Spaak, President of 
the General Assembly, to Dr. Roberto Jimenez, Chairman of the Sixth Committee, dated 
13 November, 1945. 
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mitted by the delegations of Cuba, India, and Panama Crawing the atten- 
tion of the Economie and Social Council to the crime oi genocide and in- 
viting the Council to study. this problem and to report on the possibility 
of declaring genocide ‘‘an international crime.’’ 7° 
This draft declaration ‘was debated in three meetings >f the Sixth Com- 
miitee.27, An amendment was presented by Sir. Hartley Shaweross (United 
Kingdom) at the twenty-second meetirg which reads as =ollows :?8 


Declares that genocide is an international crime, for which the prin- ` 
cipals and accomplices, whether private ‘Persons or Peaponaimiers states- 
men, should be punished. 


At the twenty-fourth meeting of the Sixth Committee the delegate of 
France, in collaboration with the delegate of the Unised Eingdom, proposed. l 
a new text to the Sixth Committee which 


distinguished clearly between responsibility of individuals and that 
of states while at the same time zaking care to ensare the repression 
of the state as a collective entity, which point had been the basis of the 
United Kingdom amendment.”* 


The new amendment was as follows :*° 


Declares that genocide is an international crime entailing the re- 
sponsibility of guilty individuals, whether principals or accessories, 
as well as states on behalf of which they may have acted. 


At this same meeting the Chilian delegate also put forward an, amend- 
ment which was intended as a summary of the various amendments that 
had been proposed.*! The amendment and the debate in the Sixth Com- 
mittee indicated that there was unanimous agreement that the General 
` Assembly should affirm that genocide is a crime under international law, 
and it was decided to appoint a sub-committee to dra=t a resolution for 
submission to the Sixth Committee. After some discussion it was decided 
to create a new sub-committee for this purpose composed of the delegates 


26 United Nations Document A/BUR/50. The operative part of the resolution reads 
as follows: ‘‘Be Ir Resotvep that the United Nations Assembly draws the attention 
of the Social and Economie Council to the crime of genocide ard invites the Council 
to study this problem and to prepare a report of the possibilities of declaring genocide 
an International Crime and assuring international co-operation for its prevention and 
punishment and also recommending among others that genocide and related offenses 
should be dealt with by National Legislations in the same way as other international 
crimes such as piracy, trade in women, children, and slaves, and others.’? 

27 Journal of the United Nations No. 41, Supplement 6—A/C5/84. Journal of the 
United Nations No. 46, Supplement 6—A bead Journal of the United Nations No. 
47, Supplement 6—A/C.6/94, 

28 The text of the amendments presented by the United Kingdom, India, France, and 
the U.S.S.R. are all contained in United Nations Document A/C6/83. 

29 Remarks of M. Chaumont (France). United Nations Document A/C.6/96, as cited. 

30 United Nations Document A/C.6/95. 

21 United Nations Document A/C.6/94, 
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5 1 J 
of Chile, Cuba, France, India, Panama, Foland, Saudi Arabia, United 
Kingdom, U.S.S.2., and the United States of Americe. _ 
- This sub-committee met’ on 2 and 5 December 1946 under the chairman- 
ship of Mr. E. Gajardo (Chile), with Mr. Charles Fahy (United States) 
as its Repporteur, to consider the draft proposals of the crime of genocide. 
The sub-committee was unanimous in its opinion that the resolution of the 
-. General Assembly should affirm that genocide is a erime under interna- 
tional law condemned by the civilized world and that provision should be 
made for the punishment of principals and accessories who may participate 
in the commission of this crime. The sub-committee also considered the 
question of the responsibility of States in relationship to the crime of 
genocide but it was the concensus of the sub-committee that because of 
special problems relating to the question of state r2sponsibility, as dis- 
tinguished from the responsibility of private individuals, public officials, 
or statesmen it was a matter which would more properly be considered at 
such time when a' convention on the subject of genocida might be prepared. 
It.was also thought desirable to incorporate in the resclution a clause invit- 
ing Member States to enact legislation for the prevension and -punishment ` 
of the crime of genocide. The Sub-Committze, however, considered it un- 
necessary to compare genocide with other crimes such as piracy and trade 
in women as had been suggested in some of the proposals before it. 

The Sub-Committee felt that it was important that there should be early 
action w.th a view to the preparation of a draft convention on the subject 
of genocide. It was therefore proposed in the draft resolution that the 
General Assembly should request the Economic and Social Council to un- 
dertake the necessary studies and to prepare a draft convention for sub- 
mission to the next regular session of the General Assembly. Some mem- 
bers of the Sub-Committee expressed a preference for the creation of a 
small Spacial Committee of Jurists to prepare the convention, while others ` 
felt that the Economic and Social Council should secure the coöperation 
of the committee which would be set up by the Generel Assembly to study 
the methods of encouraging the progressive development of international 
_law and its codification. It was firally decided thet the responsibility 

should be placed solely with the Economic and Social Council.%? 
The Sub-Committee’s report was unanimously adopted at the thirty- 
second meeting o2 the Sixth Committee, § December 1946.33 The Sixth 


32 By its Resolutior of March 28, 1947, the Economic and Social Council instructed the 
Secretary-General of the United Nations to undertake the necessary studies with a 
-view to drawing up « draft convention on the sub ect, and, after consultation with the 
Committee on Development and Codification of International Law set up by the General 
Assembly, and after reference to all Memter Governments for comment, to submit a 
draft convention to the next session of the Economic and Social Council. United Na- 
tions Document E/325, p. 5. 

33 Journal of the Jnited Nations No. 58: Supplement 6—A/C, 6/127. 
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Committee presented:its report ** at the Fifty-fifth Plenary Meeting of the 
General Asembly where it was adopted unanimously without debate.* 

Treatment of Indians in the Union of South Africa. The Sixth Com- 
mittee also participated in the consideration of an international dispute 
which involved legal qnestions of vital importance to the future of the 
United Nations itself. This was tke case of the treatment of Indians in 
the Union of South Africa, As the result of an application made by the 
delegation of India in June of 1946 the matter had beən placed on the 
provisional agenda of the General Assembly." Because of the legal issues 
involved in the Indian complaint the matter was referred co a joint meeting 
of the First (Political: Committee and the Sixth (Legal) Committee.** 

The issues arose out of certain alleged discriminatory treatment of In- 
dians in the Union of South Africa and more specifically concerned certain 
laws promulgated. by the Union Government in 1946 regarding the landed 
property of Asiatics an‘ the representation of Indians, which the Govern- 
ment of India claimed to be discriminatory in charecter. While the 
political issues involveé. were beyond: the scope of the work of the Sixth 
Coramittee, nevertheless certain important legal arguments were made by 
the Union Government in their rebuttal of the resolution proposed by the 
Delegation of India, waich sought to have the General Assembly declare 
that the actions of the Union Government were a violation of the Charter 
and recommend that tae Union Government revise its policy and legis- 
lation.®° 

The original resolution proposed by the delegation of India was amended 
by a proposal submitted by the delegations of France and Mexico, as 
follows :*¢ 


The Gefieral Assembly, having taken note of the application made 
by the Government of India regarding th2 treatment of Indians in the 
Union of South Africa, and having considered the matter: 


1. States that, because of that treatment, friendly relations between 
the two Member States have been impaired, and unless a satisfac- 
tory settlement 3 reached, these relations are likely to be further 
impaired ; 

2. Is or THE OPINION that the tréatment of Indians in the Union | 
should be in conformity with the interzational obligations under the 
agreements eone_uded between the twc Governments, and the rele- 
vant provisions œ the Charter ; 


3s United Nations Document A/221, 

35 Journal of the United Nations No. 56: Supplement AAT, /55, p. 476. 

36 United Nations Documents A/149, Phare A/6&/Add.1, A/68/Aad.2, A/167, A/ 
167/Adda.1, A/C.1 and 6/1£. $ 

87 United Nations Document. A/66, Item 31. 

38 United Nations Docur.ənbt A/C.6/40, as cited. 

39 United Nations Documsnt A/C.1 and 6/3 (A/C.1 and 6/3). 

40 United Nations Document A/C.1 and €/12. 
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3. Therefore Requests the two Governments to report at the next 
` session of the General Assembly the measures adopted to this effect. 


One of the major contentions of Field Marshal Smuts, speaking for the 
Union of South Afriea, was that the instant case involved matters which 
were essentially within the domestic jurisdiction of the Union of South 
Africa, and that the United Nations did not have the right to interfere in 
the matter, although the Union Government had no objection to the case 
being discussed. Field Marshal Smuts relied especially on Article 2, para- 
graph 7, of the Charter, which states that: 


Nothing conzained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the do- 
mestie jurisdiction of any state or shall require the Members to submit 
such matters to settlement under the present Charter ; but this principle 
‘shall not prejudice the application of enforcement measures under 
Chapter VII, 


In view of the fact that the competence of the General Assembly to deal 
with the matter had been called into question, the delegates of the United 
States, United Kingdom, and Sweden submitted a joint amendment to the 
original resolution proposed by the delegation of India. The resolution 
proposed jointly by the three delegations recommended that the General 
Assembly resolve that 


the International Court of Justice be requested to give an advisory 
opinion on the question whether the matters referred to in the Indian 
application are, under Article 2, paragraph 7, of the Charter, essenti- 
ally within the domestic jurisdiction of the Union.“ 


At the Sixth and last meeting the Chairman stated that he would sub- 
mit the resolutions to the vote in the following order: 


1, That proposed by the delegations o France and Mexico; 
2. That proposed by the delegations of the United Kingdom, United 
States, and Sweden. 


This ruling by the Chairman did not gc unchallenged but it served to 
settle the difficult procedural question as to the order of voting. The 
committee adopted the French-Mexican amendment to the draft resolution 
proposed by the delegation of India by twanty-four votes to nineteen, with 
six abstentions.*” 


41 United Nations Document A/C.1 and 6/20. 

42 Votes in favor: Byelorussian Soviet Socialist Republic, Chile, China, Colombia 
Cuba, Czechoslovakia, Egypt, Ethiopia, France, Guatemala, Haiti, India, Iran, Iraq, 
Mexico, Philippine Republic, Poland, Saudi Arabia, Syria, Ukrainian Soviet Socialist 
Republic, Union of Soviet Socialist Republics, Uruguay, Venezuela, Yugoslavia. Votes 
against: Australia, Belginm, Brazil, Canada, Costa Rica, Deminican Republic, El 
Salvador, Greece, Iceland, Luxembourg, Netherlands, Nicaragua, Norway, Paraguay, 
Peru, Sweden, Union of South Africa, United’ Kingdom, United States of America. 
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In adopting the French-Mexican proposal the Committee was making 
an essentially political decision giving voice to a general disapproval of 
discriminatory practices.** - The fac’ that rejection of the Indian complaint 
- would have conveyed an impressicn of*condoning discrimination doubtless 

loomed large in the minds of many delegates. Furthermore, in ‘order to 

‘have voted for the amendment submitted by the Unid States, United 
Kingdom, and Sweden, it would have been necessary, under the ruling 
of the Chairman, to have first voted down the French-Mexican proposal. 
Although, legally speaking, there were good grounds for referring the 
jurisdictional question to the International Court,‘ -he Committee, in 
making its decision, was primarily concerned with those articles of the 
Charter relating to human rights and fundamental freedoms, rather than 
with giving an exact definition of the scope of Artick 2, paragraph 7. 
Notwithstanding this primary interest in the political aspects of the 
question, however, it would seem correct to say that the General Assembly 
has implicitly recognized that any ac; in violation of the principles set forth 
in the Charter is a matter of concern to all the Memters of the United 
Nations and falls within’ the competenze of the General Assembly irrespec- 
tive of the nature of origin of the situation. 

The General Assembly considered the matter at its Fiftieth, Fifty-first, 
and Fifty-second Plenary Meetings.** Before the matter could be voted 
on by the General Assembly, a pricr decision had to b2 taken regarding 
the vote necessary for adoption of the report of the Joint First and Sixth 
Committee.*® Under Article 18, parazraph 2, of the Cnrarter, ‘‘Decisions 
by the General Assembly on important questions shall te made by a two- 


Abstentions: Denmark, Ecuador, Honduras, New Zealand, Panama, Turkey. Journal 
of the United Nations No. 48: Supplement Nos. 1 and 6—A/C.1<6/23. 

43 See for instance the remarks of Mr. Gromyko, Delegate of the Soviet Union, who 
said: ‘‘To treat the Indian question as a legal matter would fend to minimize the 
political importance and weaken the prestige of the United Netions, one of whose 
noblest tasks was to promote respect for human rights and fundemental freedoms for 
all.’ Journal No. 44: Supplement No. 186—A/C.1 and 6/9, pags 30. 

4t Dr. van Roijen (Netherlands) ‘‘notec that there were three types of exceptions 
to the inviolability of domestic jurisdiction zeferred to in the paragraph in question: 

(1) Exceptions expressly recognized by the Charter of which there was at present 
only one, relating to enforcement measures imposed by the Szcurity Council. 

(2) Exceptions derived from the general rules of internationa” law, for instance in 
eases of extreme persecution of minor-tias. 


(8) Exceptions estabiished by special rales of international law, that is to say, 
those arising from treaty obligations. 


The present case did not some into the frst of these categories, ncr, in his opinion, into 
the second; he was not, however, convinced . . . that the Agreements of 1927 and 1932 
did not amount to treaty obligations, waich might lift the matter out of the sphere 
of purely domestic affairs.’?? The same, page 24. 

4¢ Journal of the United Nations No. 54: Supplement A—A/PV/50, A/PV/51, Jour- 
nal No. 55: Supplement A—A/PV/52. 4 

48 United Nations Document A/205. i i 2 
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thirds majority cf the Members present and votinz.’? The Assembly 
decided, by a vote of twenty-nine to twenty-four, with one abstention,*’ 
that a two-thirds majority was required. The resolution as drafted by the 
Joint First and Sixth Committee was then put to the vote and adopted by 
‘thirty-two votes in favor, fifteen against, and seven abstentions.** 

. Modifications of Rules of Procedure of the General Assembly. The 
Sixth Committee also dealt with a number of items cor.cerning the internal 
functioning of the United Nations. In this connection it modified certain 
of the Provisiona. Rules of Procedure of the General Assembly. One of 
these related to the terms of office of the members elested to councils. In 
order to clarify the Rules of Procedure regarding the cate when such terms - 
of office eommence and regarding the date when such serms of office would 
expire, the Sixth Committee recommended the following rules :*° 


Rute 87 


The term of office of Members shall begin on 1 January following 
theiz election by the General Assembly, and shall end on 31 December 
following the election of their successors. 


i ; Supplementary Rule J — 


Members of Councils elected for one, two and thrae years during the 
first part of the first regular session of the Generai Assembly shall hold 
office until 31 December 1946, 1947, and 1948 respectively. Their suc- 
cessors shall be elected during the. seeond part of the first regular 
session and during the second and third regular sessions of the General 
Assembly ,respectively, and shall take and continue in office in accord- 
ance with Rule 87. 


These rules were adopted at the Forty-seventh Plenary Meeting of the 
General Assembl:7, November 9, 1946.5° 

' Another rule cf procedure modified by tke Sixth Sommittee related to 
the opening date of the annual session of the General Assembly. The 
matter was dealt with by the Joint Sub-Committee of the Fifth and Sixth 
Committees which recommended that ‘‘The General Assembly shall meet 
every year in regular session commencing on the third Tuesday in Sep- 
tember.*? 51 

In view of a procedural difficulty which had arisen during the meetings 
of the General Committee of the General Assembly im connection with the 
order of voting when several proposals relating to one and the same question 


47 Journal of the United Nations No. 55: Supplement A/EV/52. 
48 Same, -i 

49 United Nations Document A/182. 

50 Journal of the United Nations No. 29: Supplement A—A/PV/47, p. 80. 
51 United Nations. Document A/C.5/98 or A/O.6/103.. 
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are put to the vote, the matter was submitted by the President of the Gen- 
eral Assembly to the Sixth Committee. The Sixth Committee turned the 
matter over to its Sub-Committee 2 for consideration. The Sub-Committee 
examined this question at its Fifth meeting held on 24 November 1946, and 
submitted a somewhat equivocal report to the Sixih Committee. The 
Sub-Committee was ‘‘of the opinion that there could be anly one resolution 
relating to one and the same question. All other proposals must be in the 
nature of amendments to the maix resolution. Therefcre, Rule 75 ** can 
be given effect to in all cases where there are more proposals than one re- 
lating to one and the same question.”’ 

After considerable discussion ‘in the Sixth Committee, the delegate of 
France submitted an amendment as follows :** Co’ 


- The first in point of date of the resolutions presented shall be con- 
sidered as a draft principle resolution. The President of the As- 
sembly or the Chairman of a Committee shall decide, if there were 
no objections, the order in which amendments shal be voted, by ap- 
plying Rule 75. 


The French proposal was accepted with fifteen votes for and fourteen votes 
against, with eight abstentions, a vote being taken by rol-call after a vote 
by a show of hands had proved indecisive (twelve to twelve). The 
amended text as approved by the Sixth Committee was taen communicated 
to the General Committee for its consideration. : 
Power of Economic and Social Council and Specialized Agencies to Re- 
quest Advisory Opinions from the International Court of Justice. The 
Sixth Committee also considered a recommendation by -he Economic and’ 
Social Council that it be authorized to request advisory opinions from the 
International Court of Justice. It recommended that the General As- 
sembly should authorize the Economie and Social Council to request ad- 
visory opinions of the International Court of Justice cn legal questions 
arising within the scope of the activities of the Council because that body ` 
has wide responsibilities in differeri fields of economic aad social codpera- 
tion, and because, by virtue of the terms of Article 63 o2 the Charter, the 
function of coérdinating the activities of the specialized agencies has been 
conferred on the Economie and Social Council. Tke Sixth Committee 
also devoted two meetings to the related question of authorizing specialized 
agencies.to request advisory opinions of the Internationa. Court of Justice 


52 United Nations Document A/C.6/70. 

53 Rule 75 of the Provisional Rules of Procedure for the General Assembly reads: 
“If two or more amendments are moved to a proposal, the Gereral Assembly shall 
first vote on the amendment furtherest removed in substance from zhe original proposal 
and then on the amendment next furtherest removed, and so on, until all the amend- 
ments have been put to the vote.’ 

54 Journal of the United Nations No. 55: Supplement 6—A/C.6/122. 

55 United Nations Document A/201. f 
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on legal questions arising within the scope of their activities other than 
questions concerning the mutual relationships of the erganizations and the 
United Nations or other specialized agencies. 

At the last-meesing of the Economie and Social Council that body, which 
at first had considered it desirable to exercise some control over the spe- 
cialized agencies în respect to their power to request advisory opinions of 
the International Court of Justice, revised its attitude and decided to 
recommend that the General Assembly should grant to each cf the spe- 
cialized agencies concerned the same procedure for obtaining advisory 
opinions trom the International Court of Justice as that specified in 
Article © of the Draft Agreement with the ILO.* 

‘When the matter came before the Sixth Committee certain delegations, 
notably those of India and the Soviet Union, submitted proposals against 
granting a generel authorization to the four specialized agencies to request 
advisory opinions from the International Court cf Justice. After a 
lengthy discussion, the proposal of the Indian Delegation was rejected.” 
The Soviet proposal which took the form of substituting in the various 
draft agreements with the specialized agencies, the nore restrictive pro- 
cedures set forth in Article XI of the draft agreement with UNESCO, was 
also rejected after seperate votes had been taken cm each of the draft 
agreements.5® A proposal moved jointly by the Delegations of France 
. and Belzium to support the recommendation of the Economic and Social 
Council to include in the agreements a clause containing the general au- 
thorization to request advisory opinions as set fortk in the draft agree- 
ment with the ILO, was adopted in respect of each of the draft agreements 
with the four specialized agencies, ‘‘it being unders-ood that the General 
Assembly may at any time revoke this authorization.’’ 6° 

Administrative Matters. Also on the agenda of the Sixth Committee 
were certain questions relating to the International Ccurt of Justice. Thus 
. the Sixth Committee adopted a resolution for submission to the General 
Assembly relatirg to the privileges and immunities of members of the 
International Court of Justice, the Registrar, officials of the Registry, As- 
sessors, the Agents and Counsel of the parties and of witnesses and ex- 
perts.“ The joint Sub-Committee of the Fifth and Sixth Committees also 
considered the question of the pensions of the International Court of Jus- 


56 Resolutions of the Economic and Social Council on th3 Draft Agreements, 17 
October 1946, Document A/119. The texts of the Drazt Agreements with the ILO, 
UNESCO, FAO, and ICAO may be. found in Documents A/72, A/77, A/78, and 
A/106 respectively. 

57 Journal of the United Nations No. E2: Supplement No. 6—A/C.6/111. 

58.The same, pp. 105-106. 

59 Journal of the Urited Nations No. 52, as cited. 

60 Motion Presented by the. Delegations of France and Belcium, A/C.6/109, 

61 United Nations Document A/202, 
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tice € and matters pertaining to the administration of the Court,** and sub- 
mitted reports on these matters to the General Assembly. 

On a matter of deep concern to tke internal administration of the 
United Nations, the Sixth Committee at its thirty-third meeting also unani- 
mously adopted a thirty-zix page report of the joint Sub-Committee of the 
Fifth and Sixth Committees * relating to a proposed scheme for staff re- 
tirement and related benefits. 

Site Convention. The Sixth Committee also dealt with the question of 
the arrangements required as a result of the establishment of the permanent 
headquarters of the United Nations in the United States of America.® © 

Originally the Secretary-General had been authorized by the General 
Assembly at its London Session to enter into negotiations with the United 
States authorities. At tka same time the Assembly drew up a draft agree- 
ment which was to be the basis of the negotiations.® The negotiations had 
been conducted on behal? of the Secretary-General by Ir. Ivan Kerno, 
Assistant Secretary-General in charge of Legal Affairs, and during the 
negotiations it was supposed that the site would be in Westrhester County, 
but the draft was not put into a definite form because it was realized that 
until the formal site had been decided upon it would be very difficult to 
find an accurate formula for some of the questions involved. In an ex- 
change of letters betweer. Dr. Kerno and Mr. Fahy, legal advisor to the 
State Department, it was therefore agreed to submit the draft to the Sec- 
ond Part of the First Session of the General Assembly anc to complete it 
only after the exact site cf the permanent headquarters hed been chosen. 

In view of the fact that originally a rural site had beer envisaged, the 
decision to locate the United Nations headquarters in New York necessi- 
tated certain modification: of the draft egreement in order to adapt it to 
the circumstances of an urban site. Further negotiations would therefore 
be necessary and the agreement could not be submitted fcr the approval 
of the General Assembly until the Second Session. The Sixth Committee 
therefore recommended t=at the General Assembly shoulc authorize the 
Secretary-General to undertake furthar negotiations with the appropriate 
authorities of the United States of America, being guided in his negotia- 
tions by the particular plzns set forth in the draft agreement relating to 
the agreements between the United Nations and the United States of 
America. 

In this connection it is interesting to note that at the thirty-third meet- 
ing of the Sixth Committee, Dr. Kern» called attention to tae fact that in 


62 United Nations Document A/217. 
63 United Nations Document A/226. 
64 United Nations Document A/C.5/122 or A/C.6/128, 
85 United Nations Document 4/271, 
66 United Nations Document 4/67. 
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the proposed draft agreement the term ‘‘convention/agreement’’ had been 
used. Dr. Kerno was .now of the opinion that only the ‘word ‘‘agreement’’ 
should appear in the draft. resolution relating. to tie. undertaking of fur- 
ther negotiations by the Secretary-Gereral.** The Assistant Secretary- 
General cited a letter from Mr. James McGraney, Acting Attorney-General 
of the United States, addressed to the Secretary of State, to the effect that 
an agreement executed by the President of the United States, pursuant to 
a joint resolution of the Congress, would ov2rate as the supreme law of the . 
land superseding any. inconsistent. State or local laws with the same effect 
in thal regard as a treaty ratified by and with the advice and consent of the 
. Senate. The draft resolution was then put to a vote and adopted unani- 
mously. , 

The adoption of the resolution relating to the arrani required as 
a result of the establishment of the United Nations ir. the United States of 
America was the last item of business undertaken by the Sixth Committee l 
at the Second Part of the First Session of the General Assembly. Not 
every item on its agenda has been discussed herein, but the analysis has 
been limited in the main to the items of major importance considered by 
the Sixth Committee. However, a sufficiently wide range of subjects has. 
© been noted in order to convey. a balanced picture of the work of the Sixth 
Committee. 

Wairaveron Koo, JR. 

Legal Depariment, © 
United Nations Secretariat g 


_ QUADRIPARTITE MILITARY GOVERNMENT ORGANIZATIOM AND OPERATIONS | 
IN GERMANY % 
The failure of the Foreign Ministers, meeting in Towai at Moscow, to 
achieve their major objectives, a peace treaty for Germany and its political 
and economie unification, serves to emphasize the importance of the manner 
in which Germany has: been and will continue te be governed until thè 
United States, Great, Britain, Soviet Russia, and France arrive at a final 
agreement which will be satisfactory tc al. concerned.* : 
The supreme governing machinery fot Germany is the Allied Control 
Authority (ACA) which is composed of the Control Council, the Coördi- 
nating Committee, the Control Staff, and the Allied Secretariat.” 


6? Tnited Nations Document A/271, as cited. . 

68 United Nations Document A/67/Add.1. 

* Any views expressed in this Note are those of the author and ate not to be regarded 

- as those of any Member State, organ, or official of the Unizsed Nations. ' 

18ee address by the Secretary of State, April 28, 1945, 4‘ Moscow Meeting of the 
Council of Foreign Ministers,’? March 10-April 24, 1947, Department of State Bulletin, 
May 11, 1947, p. 919. 
_ 2 Statement by the Governments of the United Kingdom, tae United States of Amer- 
ica, the Union -of Soviet Socialist Republics, and the Provisional Government of the 
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The Control Council, which is composed of the Commanders-in-Chief of 
the Armed Forces of: the United States, the United Kingdom, the Union of 
Soviet Socialist Republics; and France, exercises supreme authority in 
Germany, on instructions from their respective governments, with respect 
to all matters affecting Germany as 2 whole.’ It is the responsibility of 
each Commander-in-Chief to insure thas the decisions of the Control Coun- 
cil are implemented in his zone of ceaupation, where he exercises supreme 
authority as Military Governor of that zone. All decisions must be 
unanimous.* 

The Control Council meets three times a month with the chairman of the 
meeting rotating each month among tke four Powers. Usually these ses- 
sions, which are brief and formal, are devoted chiefly to the signing of leg- 
islation which has previously been thoroughly discussed and approved by 
quadripartite bodies at lower levels. Sometimes, however, the Council 
becomes involved in discussions and problems which are so far-reaching 
and involve such important matters cf policy that consultation with their 
home governments is required before a decision can be reached." 

Directly below the Control Council in authority is the Codrdinating 
Committee which is composed of the Deputy Military Governors of the 
four zones of occupation, acting as representatives of each of the Command- 
ers-in-Chief.° The Control Council refzrs a majority of its problems to this 
Committee for recommendation of ation and for implementation of its 
decisions. The Coérdinating Committee, which usually meets ‘about six 
times each month, has a large staff of secretaries, advisors, and interpreters 
who assist it in its task of giving preliminary approval to legislation before 


French Republic on Control Machinery in Germany, June 5, 1946, Oficial Gazette of the 
Control Council for Germany, Supplement New. 1, p. 10; The Amis in Defeat, Department 
of State Publication 2423, p. 68. 

Tke basie policy document governing the machinery of the Allied Control Authority 
is the agreement set forth by the Europeas advisory Commission, 14 November 1944, 
as amended 1 May 1945, Documents on Arecican Foreign Reiaticns, Vol. VI, p. 14. 
The signatories to this agreement on control machinery were the United States of 
America, the United Kingdom, the Union >f Soviet Socialist Republics, and France. 
This basic policy was restated and reaffirmed by the same four signatory powers in the 
Statement on Control Machinery in Germany, 5 June 1945, as cited. Reference is also 
made to the Allied Control Authority in the Crimea Conference Communique, February 
3~11,.1945, Official Gazette of the Control Ccureil for Germany, Supplement No. 1, p. 4, 
section 2, and the Potsdam Agreement (Report on the Tripartite Conference of Berlin), 
2 August 1945, Article III, Official Gazette cf the Control Council for Germany, Supple- 
No. 1, p. 14. 

8 Statement on Control Machinery, Potstam Agreement. See also Control Council 
Proclamation No. 1, Section IL Oficial Gaze-te of the Control Council for Germany, No. 
1, p. 4. i 

+ Rtatement cited above, note 2. ' 

5 Military Government Weekly Informatiot Bulletin, No. 78, 3 February 1947, p. 4. 

8 Above, note 4; Control Council Directive No. 2, Military Gcvernment Regulations 

23-161.2. Military Government Regulatiors wll hereinafter be cited ‘‘MGR’’. 
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it is passed on to the Control Council for final action This Committee is 
vested with considerable authority and often makes the final decision on 
policies, even signing a great many legislative enactments for the Control 
Council.’ 

Servirg both the Control Council and the Cobrdinating Committee is the 
Allied Secretariat, which is composed of the four national secretaries, each- 
of whom heads one national element. The Secretariat, which meets daily 
and without as much formality as the policy-making groups, is responsible 
for the preparation of the agenda and the minutes of both the Control 
Council and the Codrdinating Committee, as well es the translation of 
papers into Frerch, English, Russian, and German, when required, and 
the issuance of the decisions of both the Conzrol Corneil and the Codrdi- 
nating Committee. The Secretariat is also responsible for official contacts 
with foreign missions which are accredited zo the Control Council, and 
acts as the chanrel of communication of the Control Council and Coérdi- 
nating Committee in all matters presented by the Control Staff and other 
agencies. 

A considerable portion of the work of the Allied Secretariat is devoted: 
to insuring that all official records are in proper order and that all papers 
are thoroughly Ciscussed and properly codrdinated before they are pre- 
` sented to the Control Council or the Codrdineting Committee. Unlike the 
United Nations Secretariat, there is no single secretary-general and the 
four national staffs are not integrated. The chairmanship rotates, but 
the chairman does not supervise any but his own netional staff, the inte- 
grated translators’ pools, the official archives, and the Liaison and Protocol 
Section, which is the official contact between the Allied Control Authority 
and the 15 nations which have sent military mnissions to Berlin, accredited 
to the Control Gouncil. Decisions of ime Secretariet are required to be 
unanimous.® 
_ Serving under the Coördinating Committee as functional specialists are 

ten quadripartite directorates, referred to collectively as the Control Staff 
Directorates. Taey ara: the Combined Services Directorate (Military, 
Air, and Naval); Transport; Political; Economic; Finance; Reparation; 
Deliveries and Restitutions; Internal Affairs and Communications; Legal; 
Prisoners of Wa? and Displaced Persons; and Manpcwer.’° 

Each of. these Directorates is composed of the chief of the corresponding 
functional division at his national headquarters in Berlin. Thus the Legal 
Directorate consists of the Directors of the Legal Divisions for each of 
_ the four zones. They are usually staffed with experts in various fields 
who are expected to have a thorough knowl2dge of the German fields in 


7 Above, notes 4 and 5. Control Council Directive No. 18, MGB 23-161.3. 

8 Control Council Directive No, 3, MGR 23-161.3 fee also dove, note 5, p. 7. 

2 Above, note 8. Control Council Directive No. 17, MGR 23-161.17. 

10 Above, note 4; Control Council Directives No. 5 and 34. MGR, 23-161. 5, 161.34, 
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which they work. Thus the members of the. Economies Directorate, con- 
sisting of the Directors of the Economics Division for each of the four zones . 
and their staffs, are expected to have a working knowledge of the problems 
involved in promulgating and implementing policy and ection with respect 
to the German economic situation. 

Serving these Directorates are over a hundred other garie bodies, 
consisting of Committees, Sub-Committees and Worxing Parties, which 
are the agencies performing the tasie groundwork. For example, the 
Legal Directorate has a Patent Committee, a Committee on the Reopening 
of German Courts, Working Parties on the German Criminal Code, the 
Repeal of Nazi Laws, and Working Farties covering numerous other phases 
of operation. The Economics Direztorate has a Food and Agriculture 
Committee, a Trade and Commeree Committee, an Industry Committee, 
ete. 

Ultimately the men who know tke facts and figuras, and who are there- 
fore in a position to offer intelligens recommendations and advice to the 
higher levels, constitute the staffs of these Working Parties and Commit- 
tees. Hach Working Party and Ccrmittee is composed of representatives 
of each of the four occuping Powers. Unanimity is required for all de- 
cisions but compromise is usually effected without great difficulty. 

Operating through the Working Farties and the Committees and Sub- 
Committees, the Directorates carry on preliminary discussions and thrash 
out the various differences which arise. Functioning in a manner similar 
to the Congressional Committees in the United States, they ultimately 
prepare reports recommending action to the Codrdinating Committee which 
in turn generally sends the recommendations to the Control Council for 
. final-approval. When these recommendations are approved and ‘enacted 
into legislation the Directorates are then shareee with the implementation 
of the legislation. 

Although the Directorates meet only once a a week, they work for long 
periods of time and the Committees, Sub-Committees, and Working Parties 
are often in daily session. The cheirmanship of the Directorates as well 
as the subordinate agencies rotates eaeh month. 

In order to relieve the functional personnel of the burden of ‘‘house- 
keeping’’ work, the Control Council established the Administrative Bureau, 
composed of a representative of eaca of the occupying Powers. Its func- 
tion is to provide the Allied Control Authority with the necessary security 
guards and with the proper offices, messing facilities, and such other 
services as the Codrdinating Commities may préscribe.1” 

Two other agencies have been established by the Control Council, namely 
the Inter-Zonal Facilities Section ™ end the German External Property 

11 Above, note 5, pp. £5. ` 


12 Control Council Directive No. 4, MGR 2£-161.4. 
13 Control Council Directive No. 36, MGR 23-141.36, 
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Commission.* The former, which is under the Administrative Bureau, ' 
handles all requests for permits to travel into and ous of the various zones 
of occupation. The latter is charged with the vesting and marshalling of 
German external assets located within the boundaries of nations other than 
the four occupying Powers. 

The Inter-Allied administration of the Greater Berlin Area is the re- 
sponsibility of the Allied Kommandatura, Berlin, which is immediately 
subordinate to the Allied Control Authority in the chain of command. 
The Kommandatura governs the city on a quadripartite basis, through the 
Germar municipal government which has been established. Within the 
Allied Kommadatura are the Quadripartite Committees which are organ- 
ized by functions corresponding approximately to the departments of the 
municipal legislature, the Deputy Commandants, and the Commandants. 
The Committee members serve as technical advisors to the Commandants 
and pezform the ground work for actions to be decided at higher levels. 
Recommendations of the Quadripartite Committees ere sent to the Deputy 
Commandants for approval. .All decisions must be unanimous. If the 
Deputies fail tc agree the recommendations are forwarded to the Com- 
mandants. Upon unanimous approval, either by the Deputies or the 
Commendanis, Allied Xommandatura decisions are sent to the Oberbiiger-’ 
meister (Lord Mayor) of Berlin for implementation. All questions on 
which she Comnandants cannot agree, as well as all matters having appli- 
cation beyond the City of Berlin, must be sent to the Allied Control Au- 
thority for acticn or decision. The chairmanship at each level of the Kom- 
mandatura rotates monthly. 

The Control Council and the Codrdinating Committee are provided with 
the following means of legislative action: 1° ` 


1, Laws: to >e enacted on matters of general application, unless they 
provide otherwise. 

2. Proclamations: to be issued in cases of special importance t the occu- 
pying Powers or to the German People or both. 

3. Crders: tc be issued in other cases when the Control Council has re- 
quirements to impose on Germany and laws are not used. 

4, Directives: to be issued to communicate policy or administrative de- 
cisions of the Control Council. 


14 Control Counril Directive No. 21, MGR 23-1686121. 

15 Above, note + See also MGR 1-416. 

16 Control Counzil Directive 10, MGR 23~161.10; Official Gazette of the Control Coun- 
cil, No. 5, p. 38. Control Council Directive No. 1) has recertly been revised and super- 
seded by Control Council Directive No. &1, 29 April 1947. No basic changes are made. 
However, under tie terms of this Directive, legislative action by the Control Council is 
limited to Proclamations, Laws and Orders. The Control Council may still issue Direc- 
tives and ‘‘ Approved Papers’’ to implement Laws, Orders and Proclamations and to 
express policy or administrative decisions. However, they are not to be considered 
legislative acts and are therefore not birding on the population of Germany as a whole, 
but rather affect only those to whom they applr:—Germam governmental bodies, per- 
sons, cr agencies 
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5. Instructions: to be issued when the Control Council wishes to impose 
requirements directly upon a particular authcrity. 


Laws and proclamations must be sigred by the Control Council. Orders, 
directives and instructions may be signed by members of the Control Coun- 
‘cil or by the Coérdinating Committee acting on their behalf.” Immediately 
after they are signed copies of all types of legislatior. are dispatched to the 
appropriate authorities in each zone of occupation and in Berlin by each 
national element of the Allied Secretariat for implementation. 

As already indicated, laws of the Control.Council have mandatory ap- 
plication throughout Germany ané are legal-y applisable directly to the 
German people. As such they are enforceable by both German and Mili- 
tary Government courts. More frequently, however, the Allied Control 
Authority acts through directives which are addressed to the four Zone 
Commanders and to the Allied Kommandatura, Berlin. Hach Zone Com- 
mander must then issue the necessary instruztions within his zone to see 
that these orders are carried out ami he is responsible to the Control 
Council for their enforcament.** ` 

T£. this legislative machirery seems cumbersome and slow it should be 
remembered that such defects are probably inherent in the operations of a 
legislative body composed of the representatives of four nations, speaking 
three different languages, and covering the ertire field of government of a 
fifth nation, speaking a fourth language. : 

The operation of Allizd Military Gerran in Germany has proved to 
be an unusual school of international law and relations, requiring not only 
a continuous effort to reconcile divergent political programs and philoso- 
phies, but also calling for practical ccGderation in a common administrative ` 
enterprise. That this enterprise has been relatively successful in its 
operations, despite its apparently cumbersome machinery, is indicated by 
the fact that between the time of its inception in July, 1945, and March, 
1947, the Allied Contrcl Authority hss enacted 3 proclamations, 53 laws, 
4 orders, 48 directives, and over 190 instructions, covering every conceiv- 
able phase of German life. 

It is submitted that Allied Military Government in Germany has been 
and still is the greatest test of the ability of the major nations in the world 
to find not only a modus vivendi, but to work together as an active team on 
the reorganization and rehabilitation of another nation which has been 
shattered physically, politically, econcmically, culturally, and spiritually. 

Eur E. NOBLEMAN * 


17 Above, note 16. See also Contro! Courcil Directive No. 13, MGR 23-161.18. 

13 Above, note 5, p. 31. 

* Attorney, Department of Justices. Mr. Wobleman was formerly Chief of the Ger- 
man Courts Branch of the Legal Divisior of the Office of Military Government for 
Bavaria and later became Chief of the Military Government Courts Branch of that 
office. He assisted in the reorganization and supervision of the German Judicial 
‘System in Bavaria. The views expressed are not to b2 regarded as necessarily reflecting 
the views of the Department of Justice. 
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DECISION ON POLAR SOVEREIGNTY BY STUDENT MOOT COURT 


In view of the editorial comment on “‘Sovereigniy in Antarctica’’ by - 
Philip C. Jessup in the January issue of this JourNaL,* and discussion on 
the teaching of international law at the Annual Meeting of the Society in 
Washington on’ April 25, 1947, the post-war revival of the annual moot 
court meeting between international law students of Colgate and Syracuse 
Universities may be of some current interest to members of the Society, 
particularly to teachers of international law. 

For the question before the moot court, held at the Maxwell School of 
Citizenship on the Syracuse campus on April 19, 1947, was. the following: 
“Is the sector theory the proper basis under international law for the as- 
sertion of national sovereignty in polar areas?’’ Selection of the question 
had been the responsibility of the 17 members of the Syracuse international 
law class taught by Dr. Earl Ketcham, for many years a member of the 
Society. ae 

The moot court, representing The International Court of Justice, was 
composed of 13 students of international- law in the course given at Colgate 
University by tae undersigned. The case was argied by the Syracuse 
students, who played the role of atsorneys for both the British Common- ` 
wealth of Nations and the United States. Briefs had been made available 
to the court som2 two weeks prior to the court sessicn. 

In its opinion, after outlining the sources of international law which must 
be considered binding upon an international court, and defining the sector 
theory, the moot court summarized the affirmative arguments of the stud- 
ent attorneys for the British Commonwealth and th= negative arguments ` 
of the attorneys for the United States as follows: 


In support of their stand, the attorneys of the British Common- 
wealth invoked the argument of convenience, bolding that a division 
of polar terra nullius under this plan would offer the simplest solution 

` to the problem, wculd obviate future disagreement over partition of 
lands rich ix mineral resources, and that contiguity with the sovereign 
land mass of the claiming state would render the sector area more easily 
defensible. It was pointed out that the rigors of the climate made 
effective occupation in the accepted sense extremaly difficult if not im- 
possible and that no nation hed yet succeeded in establishing such 
AeIpAc Ont in the polar regions. The claims to polar sectors by Britain, 
France, Russia, and New Zealand are cited, and it is noted that Russia’s 
claims are substantiated by treaty. The United States, it is held, 
has implied acceptance of the sector theory and bas in its early history 
claimed terr-tories under the argument of geographical predestination. 
The strength of the claim to territories under the principle of con- 
tiguity is stressed, and that doctrine is held to be growing in im- 
portance. Admitting that because of the peculiar nature of the case 
there are no clear cut precedents to -support its stand, the British 


1 Philip C. Jessup, ‘‘Sovereignty in Antarctica,’’ this Jourwat, Vol. 41° (1947), pp. 
117-119. 
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Commonwealth points out that international law is ever changing and 
adapting itself to fit new situations | and B i the court to return a 
decision based on reasoz. 

The attorneys of the United States hold that ‘‘the sector theory as 
applied to the polar regions is an arbitrary effort to divide up a large 
part of the world's area amongst several countries.” Denying that 
it is a valid basis under international law for partitioning polar areas, 
they maintain that the contiguity doctrine upon which much of the 
British case rests Coes not constitute a source of legal rights and has no 
foundation in international law. The United States cites precedents 
to demonstrate that the high seas, subject to claim under the sector 
theory as interpreted by the British Commonwealth, can in no wise 
be considered sovereign property of any state. If is likewise main- 
tained that undiscovered lands are not sabject to sovereignty and that 
polar ice, if construed as being subject to sovereignty, must undergo 
similar discovery and occupation. Pointing out thet the sector theory 
as superimposed ən Antarctic areas is sometimes based on discovery, 
it is held by the United States that discovery alons is not considered 
sufficient grounds under international law for the acquisition of 
sovereignty. Occupation and effective control are mecessary, and these 
are lacking in Antarctic territories claimed under the sector theory. 


Inasmuch as the student attorneys for the British Commonwealth of 
Nations had based their claims to legal justification of zhe sector theory on 
such principles as ecnvenience, contiguity, discovery, and the hinterland 
theory, the moct court proceeded tc investigate the validity of each of these 
doctrines in turn. It found none of them valid under international law, 
substantiating its point of view by reference to Gustav Smedal, C. C. Hyde, 
J. B. Moore, J. B. Scott, D. H. Miller, T. W. Balch, M. O. Hudson, Edwin 
Borchard, and W. EK. Hall.? 

The moot court then stated the methods of acquiring sovereignty over. 
territory in temperate regions which it found to be generally accepted under 
international law az the present time, discussing in particular effective 
occupation as the msthod which had a direct bearing on the ease before it 
and citing in its discussion such authorities as Hyde, Hall, E. D. Dickinson, 
and Q. H. Haekworch.® 

Having studied the legal basis of the sector theorr as proposed by the 


2 Gustay Smedal, Acquisition of Scvereignty over Polar Areas, 1931, pp. 60-62; 
C. C. Hyde, International Law, 1921, Vol. I, pp. 162-177; J. B. Moore, International 
Law Digest, 19)6, Vol. I, pp. 265-266; J. B. Scott, ‘‘ Arctic Exploration and Interna- 
tional Law,’? this JOURNAL, Vol. 3 (1909), pp. 928-941; D. H. Miller, ‘Political Rights 
in the Arctic,’’? Foreign Affairs, Vol. 4 (1925-6), pp. 47-60; T. W. Balch, ‘‘The Arctic 
and Antaretic Regions and the Law of Nations,’' this Journas, Vol. 4 (1910), pp. 265- 
275; M. O. Hudson, Cases on International Law, 1929, pp. 378-387; Edwin Borchard, 
Fiore’s International Law Codified, 1918, pp. 424-425; W. E. Hall, Treatise on In- 
ternational Law, 1924, pp. 125-127. | 

3 Hyde, work previously cited; Hall, work previously cited. E. D. Dickinson, Law 
of Nations, 1929, p. £04; G. H. Hackworth, Digest of International Law, 1940, VoL 1, 
pp. 449-465. 
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student attorneys for the British Commonwealth of Nations, and having 
set forth the mettods of asserting sovereignty which the court had found 
to be almost universally accepted in temperate regions the moot court next 
turned to a ecnsideration of the request that a new concept of law based 
on reason was needed for polar areas. 

Briefly the court denied the contention advanced by the attorneys for 
the British Commonwealth that allowing the polar territories to remain 
terra nullius until properly occupied would foster international rivalries 
which might lead to war. The court held that ‘‘mere assignment of sectors 
is insufficient to restrain an aggressive power from establishing itself where 
its interests dictate. Only effective occupation and defense of an area can 
secure it against coreign encroachment.’’ 

Referring to the claims of the student attorneys for tae British Common- 
. wealth that ‘‘other nations have either directly or indizectly agreed to the 
sector theory,’’ the moot court pointed out that ‘‘these agreements have 
been based on bilateral treaties or unilateral statements ... and are, 
: therefore, not binding under international law on third parties.’’ 

The court, then, disagreed with the statement of the student attorneys 
for the British Commcnwealth that ‘‘ne country has maiatained a condition 

of ‘effective occupation’ in polar regions so s to be qualified to claim 
territory there on that basis.” The court felt shat settlements on Green- 
land and Spitzbergen, not to mention British and Canadian occupation of 
Stonington Island ix the Antarctic and Ellsmere Island in the Arctic, met 
rather successfully occupation requirements fo? polar regions. 

In concluding its opinion, the moot court reasoned as Zollows: 


In the light of technological advancements whizh the world has 
made, and will make in the future, the court sees no reason why it 
will be impossible to satisfy minimal requirements for effective oceu- 
pation in polar areas. There is no reason for premature action to 
divide these areas before the respective countries are in an adequate 
position scientifically to use them properly and to oceupy them ef- 
féetivety. 

The court, there“ore, feels under no compulsion to discard the body 
of law which is <i heritage from the past to attempt by reason to rule 
favorakly with regard to the sector theory. On the contrary, the 
court finds -that the course of technological development has been so 
timed that the zenerally accepted international law bearing on ac- 
quisition of sovereignty is as valid today with regard to polar areas 
as it was originally as developed in and applied to more temperate 
regions. 

The court. is tnanimous in its decision against tha validity of the 
sector theory under international law for the assertion of national 
sovereignty in the polar areas. 


Whether one agrees with the opinion of the moct court or not, the value 
of such a case as a stimulus to the study of international law by members 
of university classes is obvious. Both Colgate and Syracuse students spent 
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considerable time, in addition to regular class assignments, in preparation 
for the court session. In the proc2ss they learned something about re- 
search procedure and established some degree of familiarity with a number 
of the more important publications :n the field of international law found 
in the Colgate and Syracuse University libraries. 

Rosert E. ELDER 
Calgate University í 


THE INTERNATIONAL LAW QUARTERLY 


At long last—for more than forsy years—the proud boast of the Ameri- 
can Journal of International Law that it was the only periodical exclusively 
devoted to this subject published in the English language has come to an 
end; for there lies upon our desk the first number of the International 
Lew Quarterly, more particularly -dentified as ‘‘The British Journal of 
Public and Private International Law.’ We are more than glad to wel- 
come our British professional cousin, not as a competitor, but as a col- 
laborator in a field of work which requires all possible collaboration. . The 
new quarterly is issued under brilHant auspices. Dr. C. John Colombos 
and Professor G. C. Cheshire are hororary joint editors. The editorial com- 
mittee is composed of Sir Cecil Hurst, Mr. W. E. Beckett, Professor J. L. 
Brierly, Sir Harold Duncan, Lord du Pareq, Professor A. L. Goodhart, 
Professor George W. Keeton, Professor H. Lauterpacht, Mr. T. G. Lund, 
Sir Arnold D. McNair, and Professor H. McKinnon Wood. The managing - 
editor is Mr. E. H. Wall. The first number contains a foreword by Sir 
Cecil Hurst and articles by Sir Arnold McNair, Professor Cheshire, ‘and 
Dr. Colombos. These are followec by a number of 2ditorial notes, re- 
views of international law cases, book reviews, and texts of selected docu- 
ments. Mr. Howard S. LeRoy, Treasurer of the American Society of In- 
ternational Law, will act as corr2spondent in the United States, and 
contributions from this country wiU be welcomed by the new quarterly. 

In his foreword Sir Cecil Hurst ssates that the new publication is an act 
of faith, primarily, he adds, of faich in international law. The times do 
verily require faith in intarnational law. We have never entirely lost it 
despite the tragedies and catastrophes of two world wars which we have 
been fortunate enough to live through; but we have been hard put at 
times for explanations to justify our existence. The appearance now of 
another collaborator justifies our feith and gives us courage to renew our 
efforts toward the noble goal in company with all who would go our way. 

The first article in the American Journal of International Law started 
with this sentence from the pen af Elihu Root: ‘‘The increase of popular 
control over national conduct, which marks the political development of — 
our time, makes it constantly more important that the great body of the 
people in each country should have a just concepticn of their international 


4 


660 “THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


rights and duties.’’ Strange ideologies at variance with those concepts 
are abroad in the world, and there is greater need today than ever before 
for the propagation and development of a just conception of international 
rights and duties. The editors of the American Jovrnal of International 
Law are happy to join hands with the editors of the International Law 
Quarterly in promoting this common objective. , 
Gzores A. FINCH 

Editor-in-Chief 


SOLUMBIA JOURNAL OF INTERNATIONAL AFFAIRS 


Under the auspices af the School of International Affairs of Columbia 
University a new publication, called Columbia Jou-nal of International 
Affairs was to begin publication in May of 1947 under the direction of 
Professor Schuyler C. Wallace but edited and publisked by. the students of 
the School; Professor Grayson L. Kirk is Advisor to the Editorial Board. 
- No regular dates of publication have been indicated but each issue of the 
Journal is ‘‘to deal with one aspect of International Affairs through in- 
terpretive articles, factual summaries, reviews, and selected bibliographies.” . 
The first issue was to deal with ‘Higher Education in International 
Affairs.” 

'P. B. P. 


EXCHANGE OF GREETINGS WITH TURKISH INSTITUTE OF INTERNATIONAL LAW 


On the occasion of tke recent visit of Professor Herbert W. Briggs to 
Turkey President Charles Cheney Hyde took advantage of the opportunity - 
to communicate with the President of the Turkish Institute of Anternatignal 
Law as follows: 


607 Kent Hall, Columbia University 
New Tork 27, New York 
March 18, 1947 


Through the good offices of my distinguished friend, Professor 
Herbert W. Briggs of Cornell University, I would extend, on behalf 
of the American Society of International Law, most cordial greetings 
to the Turkisa Institute of International Law, and to its eminent found- 
er Dr. Cemi. Bilsel. We have not forgotten tbe words of His Ex- 
cellency Dr. Numan Menemenciglu, Turkish Minister for Foreign 
Affairs, wher. he said, in 1943, that his own courtry was one ‘‘where 
International Law does not take to shelter but where it reigns su- 
preme.’’. That International Law may continue there so to reign is 
the ardent hope of the American Society of International Law. The 
American Soziety rejoices in the efforts of the Turkish Society to up- 
hold the cause of that law. Never heretofore in its history has the 
_ United States felt so deep an interest as.it does today in the success of 
.the Turkish State in enjoying the full measure of its rights and. 
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privileges under A Law. May the Turkish ‘Institute of 
International Law play its part in the achievement of that success. 

Charles Chensy Eyde, President, _ 

American Society of International Law. 


- President Hyde niy received the following reply zo his communica- 
tion and it is believed that members of the Society amd readers of the 
JOURNAL will be interested in this communication. 


University of Istanbul 
Turkish Institute of International Law 
April 15, 1947 
Dear Mr. President: . : 

The Turkish Institute of International Law of the University of 
Istanbul has appreciated very much the good wishes of your Society, 
transmitted to it thrcugh th2 courtesy of Professor Briggs on the 
oceasion of the lectures whick he gave under its auspices, and which 
enjoyed the most complete suceess among Turkish juzists. 

The Institute considers it a duty to thank yotr Society for the 
particularly friendly thoughts expressed with respect to its eminent 
founder, Professor Cemil Bilsel. 

Our Institute endeavours, within its sphere of operations, to make 
known the principles of the law of nations which are the protection 
of a peace-loving humanity. 

To this end it is inspired by the remarkable work of the American 
Society of International Law, whose Americen Journal of Interna- 
tional Law constitutes a most valuable document for research in our 
science. 

We should like to hope thas tor the future ever closer relations will 
be established between our two institutions. 


(Signed) 
Muammer R. Sevig, President, 
Turkish Institute of International Law. 


P. B. P. 


WILLKIE MEMORIAL AWARD IN INTERNATIONAL REATIONS 


An award for the best publication (book, article, monograph) of the year 
in international relations * will be made by the Willkie Memorial Building 
through a Committee on Awards of the American Pol:-tical Science Asso- 
ciation, headed by Robert D. Leigh of the Social Scienca Research Council, 
or, more specifically, throagh a panel of that Committse headed by Dean 
Payson S. Wild, Jr., Graduate School of Arts and Sciences, Harvard Uni- 
versity. Other members of the panel are Professor William T. R. Fox of 
Yale University, Professor George Taylor of the University of Washington, 
Dr. G. Bernard Noble of the Department of State, and Dr. Ralph J. Bunche 

* Other awards are to be made in tke fields of government c-a democracy and gov- 


ernment and human welfare; further information may be obtained from the SSRC, 
7) East 45th St., New York 17. 
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of the United Nations Secretariat. The award is offered for the best pub- 
lication of any citizen or resident of the United States, or publisher, sub- 
mitted by the author or publisher or by any member of the American Po- 
litical Science Association. For the 1947 award works published during 
the period February 1946-September 30, 1947, are el:gible, and six copies 
of the work must be in the hands of the Committee by October 1. The 
bases of the award are to be quality of research, intellectual penetration, 
and judgment, stated with reasonable clarity and coneiseness. The award 
is to be a seroll of honor to be presented at the Annual Meeting of the 
American Politice: Scierce Association. 
3 P. B. P.. 
NEI EAE R E 
WILLIAM WILLIAMS 


William Wiliams, well known lawyer, and one wh) had rendered con- 
spicuous public service, died on February 8, 1947. He was for many years 
a member of this Society, and in his will he generously recognized its ac- 
tivities by the bequest to it of one thousand dollars. By an appropriate 
resolution of April 24, 1947, the Executive Council cf the Society ex- 
pressed their appreciation of this bequest and provided for an obituary 
notice for publication in its JOURNAL. i 

I had the privilege of knowing Mr. Williams for & great many years. 
I first met him when, as a young lawyer, he was appointed in 1892 by 
President Harrison as junior counsel in the famous Bering Sea Arbitra- 
tion. In the war with Spain ke was a fellow-member cf Troop A of the 
United States Volunteers, and was later commissioned as a Major. In the 
First World War he was a Lieutenant Colonel of Ordnanze. 

Born on June 2, 1862, in New London, Connecticut, Mr. Williams was a 
descendant of the William Williams who signed the De2laration of Inde- 
pendence. He received his A.B. degree from Yale in 1884, and four years 
later graduated from the Harvard Law School. For twelve years he was 
associated with the well known law firm of Simvoson, Thacher, and Barnum 
in New York City. and since 1900, except for the yeazs in which he held 
official positions, he was engaged in independent praczice of the law and 
attended ‘his office regularly almost to the day cf his death. 

In 1902 President Theodore Roosevelt appointed Mr. Williams Com- 
missioner of Immigration at Ellis Island, in which capacity he served until 
1905; and in 1909 President Taft appointec him to the same office, where 
he remained until 1913. His administration upon Doth occasions was 
highly commended. In 1914 Mayor John Putroy Mitchel chose him for 
Commissioner of Water Supply, Gas, and Electricity, and he served his 
City in this post until 1917. 

He was active in church and charity matters, and was a member of vari- 
ous New York cluas. As a lawyer he was clear-headed and forceful; as 
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a publie servant most industrious and of high administrative ae He 
was a wise adviser, esteemed by all who knew him. 

Mr. Williams rendered very rea_ service when, as a young man in 1892, 
in charge of the preparation of the case in.the Bering Sea Arbitration, by 
` reason of a slight knowledge of Russian, he discovered that the translator 
whe worked for the State Department Lad interpolated words in a Russian. 
decree materially affecting the American claim of special rights in the 
Bering Sea. The translator’s reproduction had already been sent to Eng- 
land, and, had it not been for Mr. Williams’ timely intervention and im- 
mediate communication with the Fereign Office calling attention to the 
serious mistake, if not conscious fraud, of the translator, there might have 
been a most unfortunate internationel scandal. Mr. Williams and Mr. 
Robert Lansing were respcnsidle for the writing of the American case, 
which was admirably done. 

In 1943 he was persuaded to write for our JOURNAL his reminiscences of 
the Bering Sea Arbitration. The importance of this arbitration and the 
strength of the American case had,.as it seemed to’ me, never been properly 
understood. His excellent account was published in the Journau in the 
issue of October 1948, and was the clzarest and best epitome that we have 
had of that great international case. I believe that Mr. Williams was the 
last survivor of the numerous lawyers who had been connected with the 
arbitration, and it was therefore very. fortunate that he was able to pre- 
. pare this article. 

He'was ever interested in international law as well as in all questions of 
public law and foreign relations, and he was a most devoted member of 
this Society. 

I am glad that his memory is to bz preserved in cur publications where 
he so well deserves a place as a citizen, a lawyer, and a publicist of high 
ability. 


EREDERIC R. COUDERT 
Eonorary Vice President i 
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November, 1943 , 

28-~December 1 TEHRAN CONFERENCE. Text of declarations, as released Mar. 24, 1947 
by U. 8. Department of State: N. Y. T., Mar. 25, 1947, p..15; World Report 
(Washington) Apr. 8, 1947, p. 31. ,Text also in: G. B. M s. No. 8 (1947), 
Cmd. 7092. ai f 


February, 1945 , 
4-11 Ormea CONFERENCE. Text of agreements, as released Mar. 24, 1947 by the 
` U. S. Departmert of State: N. Y. T., Mar, 25, 1947, p. 14; World ‘Report 
(Washington) Apr. 8, 1947, pp. pete Text also in: G. B. M, 8. No. 7 (1947), 

Cmd. 7088, g 


July, 1945 

17~August 2 BERLIN CONFERENCE., Text of full Potsdam agreement as ‘made publie 
Mar. 24, 1947 by by the U. 8. ‘Department of State: N. Y. T., Mar. 25, 1947, 
p- 14; World Revort (Washington) Apr. 8, 1947, pp. 35-40. Text also in: 
G. B. M. S. No. 6 (1947), Omd. 7087. ` 


September, 1946 

14-March 28, 1547 AuvusTEIA. During this period the Government put into effect three 
laws dealing with the restitution of property which, in connection with the. 
Nationel Secialist assumption of power, was taxen away from its owners after 
Mar. 1£, 1938 for so-called racial, national or other reasons, either arbitrarily 
or on tke basis of laws, Brief summary of the laws: D. S. B., Apr. 13, 1947, 
pp. 669-670. : 


t 


January, 1947 
18-Marsh 22 GREEOE—UNITED Grane, ER Economie Mission was in Greece 
- during this' period and visited many’ sections of the country. Summary of the 
Mission*s Report and Recommendations, released April 30: D. 8. B., May 4, 
1947, Suppl, pp. 898-909; Near Eastern Ser. No. 7. 


February, 1947 
8 INDUSTRIAL Prorerty. Delegates from 25 countries, members of the Inter- 


national Union for the Protection of Industrial Property, signed at Neuchatel, 
Switzerland, a convention with final protocol and additional final protocol 
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for the preservation cr restoration of industrial property rights affected by 
the 24 World Waz. Text: G. B. M. 8. No. 10 (1947), Cmd, 7111. 


8/15 Eovpr—Great Brimar. Text of ecrrespondence exchanged at Cairo, concern- 
ing the prolongation to July 15, 1947 of existing arrangement regarding ` 
Egyptian foreign exchange requirements: Egypt No. 1 (1947), Cmd. 7100. 


10/22 GREAT Britain—Iraq. Excharged notes at Bagdad concerning the prolongation 
of existing arrangements regarding Iraqi foreign exchange requirements. Text: 
Irag No. 1 (1947), Cmd. 7110. i 


14 GREAT BRITAIN—LIXEMBOURG. ` Exchanged notes at London regarding reciprocal 
abolition of visas. Text: G. B. T. 8. No. 7 (1947), Cmd. 7059. 


17 FRANCE—ĪNDIA. Announcement of decision to exchange diplomatie missions at 
the Embassy level. India Information Services.[Press Release] (Washington) 
no. 3327; N. Y. T., Feb. 13, 1947, p. 13. 


17 Norway—SweEvdEX. Issued White Papers stating that Sweden’s refusal in the 
spring of 1940 to permit tha transit of German arms to Nazi forces in Norway 
was backed up by Russia, which at that time had a nonaggression pact with 
Germany. C. S. Monitor, Feb. 13, 1947, p. 4. 


17-18 INTERNATIONAL Bar ASSocIaTION. Held first meeting in wee York. Elected 
George M. Morris, Speaker of the House of Deputies and Amos J. Peaslee as 
Secretary-General. N. Y. T., Feb. 18, 1947, p. 19.. Recommended to the Ex- 
ecutive Committee that groups be set up to work with proper United Nations 
agencies on the legal aspect of international “cooperation. Members of the 
‘Committee: N. Y. T., Feb. 19, ee p. 16. Summary of minutes: Int. Bar. 
Assoc. Bulletin, no. 2. a : 


at 


17-Aprit 2 TEUSTEESHIP. U. S. draft zrusteeship agreement for the former Japanese- 
mandated islands was handed Feb. 17 to Secretary General Lie. D. S. B., 
Mar. 2, 1947, p. 386. Text: U. N. Doc. S/281. Secretary Marshall announced 
Feb. 25 receipt. of Soviet note approving U. 8..trusteeship of Pacific islands. 
` N. Y. T., Feb. 26, 1947, pp. 1, 3; London Times, Feb. 26, 1947, p. 4. Text of 
agreement ag approved by the Security Comet Apr. 2: D. 8. B., May 4, 1947, 

pp. 791-792, 794. 


18. Avomic ENERGY. Mr. Gramyko in the Security Council submitted 12 amend- , 
í ` ments to the Atomic Energy Commission’s first report. Text, together with 
sections of Commission report to which the amendments apply: U. N. W. B. 
` Mar. 4, 1947, pp. 191-195. 


18-April 30 Unitep Nations. Security Council. The British case against Albania 
,was presented Feb. 18 by Sir Alexander Cadogan. N. Y. T., Feb. 19, 1947, 
p- 16; London Times, Feb. 1g, 1947, p. 3. Albanian representative stated his 
country was not responsible for mines laid in Corfu Channel as Great Britain 
had chargeé, and accused Great Britain of violating its territorial waters. 
N. Y. T., Feb. 20, 1947, p. 12; London Times, Feb. 20, 1947, p. 4. Mr. 
Gromyko voiced Russian approval-Feb. 26 of U..8. proposal of trusteeship cver 
former Japanese-mandated islands, and suggested amencments. Council ad- 
journed action until Mar. 7. N. Y. T., Feb. 27, 1947, pp. 1, 3. Australian, 
Polish and Colombian members were named Feb. 27 a committee to study the 
Albanian-Britisk dispute. N. Ý. T., Feb. 28, 1947, p. 10. Text of Committee’s 
report: U. N. Doc. 8/300. Summary: U. N. W. B., Mar. 25, 1947, pp. 279- 
282. The queszion of -international control of atomic energy was referred 
Mar. 10 to the Atomic Energy Commission. N., Y. T., Mar. 11,'1947, pp. 1, 10. 
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For the 10th time Russia used the veto in defeating British charges against 
Albania. 6 countries voted to uphold, Syria abstained, Poland voted with 
Russia, and Great Britain could not vote, being an interested party. N. Y. T, 
Mar. 26, 1947, pp. 1, 6; London Times, Mar. 26, 1947, p. 4; U. N. W. Bọ, Apr. 
8, 1947, po. 366-368. On Mar. 28 the U. S. representative explained U. S. 
position in the matter of projected aid to Greece and Turkey. N. Y. T., Mar. 
29, 1947, pp. 1, 2. Text: p. 2; D. S. B., May 4, 1947, suppl, pp. 857-861. 
Dept. of State Near Eastern Ser. No.7. Approved an agreement Apr. 2 giving 
to the U. S. sole trusteeship over the former Japanese-mandated islands. N. 
Y. T., Apr. 3, 1947, p. 1; U. N. W. B., Apr. 15, 1947, p. $89. Text of agree- 
ment: D. S. B., May 4, 1947, pp. 791-792, 794. On Apr. 7 Mr. Gromyko ac- 
cused U. N. of undermining prestige of the United Nations by giving Wirect 
aid to Greece and Turkey, and rejected proposals for military aid to Greece 
and any aid to Turkey. N. Y. T., Apr. 8, 1947, p. 1. Text: p. 4; London 
Times, Apr. 8, 1947, p. 4. Voted Apr. 9 to ask tke International Court of 
Justice to consider the British charges againat Albania. N. Y. T., Apr. 10, 
1947, pp. 1, 10; U. N. W. B., Apr. 22, 1947, p. 415. Mr. Austin replied Apr. 
10 to the Soviet charges. N. Y. T., Apr. 11, 1947, pp. 1, 15. Excerpts: p. 15. 
Text: D. 8S. B., May 4, 1947, suppl., pp. 861-865. Rejected Apr. 18 Russia’s 
demand that United Nations supervise U. S. aid to Greece. Voted to keep 
U. N. observers along Greek northern borders, pending action on the report 
to be submitted by the commission of inquiry. N. Y. T., Apr. 19, 1947, pp. 
1, 5. Rejected on Apr. 30 the Australian proposal not to consider Hungary’s 
application for U. N. membership, and referred the application to a committee 


for study and report. N. Y. T., May 1, 1947, p. 4; U. N. W. B., May 13, 


1947, p. 506. 


_ AUSTRIAN Gorp. Lieut. General Keyes, U. 8. A., made £ payment to Chancellor 


Figl of Austria, in token of $4,743,000 in gold coin recovered from various 
caches in the U. 8. zone of Austria. N. Y. T., Feb. 20, 1947, p. 14. 


AUSTRIAN OCCUPATION. Law, defining the punishment of va was published. 


C. I. E. D., Fet. 10/23, 1947, p. 93. 


FEŁANOE—POLAND. Signed a cultural egreement at Paria. N. F. T., Feb. 20, 


1947, p. 15; London Times, Feb. 20, 1947, p. 4. 


INDIA—PoLAND. Signed agreement on cultural exchanges. C. I. E. D., Feb. 


10/23, 1947, p. 97. 


Porand. Polish Diet adopted an interim constitution. C. I. E. D., Feb. 10/23, 


1947, p. 106. 


19-22 REFUGEE ORGANIZATION. Preparatory Commission voted to ask the Secretary 


20 


20 


General of the United Nations to make an advance of $250,000, otherwise no 
work could be done by the Organization. Loans to specialized agencies of the 
U. N. were approved by the General Assembly and are repayable within two 
years. N. Y. T., Feb. 20, 1947, p. 12; London Times, Feb. 20, 1947, p. 3. 
The meeting closed Feb. 22. D. S. B., Mar. 2, 1947, p. 388. 


FRANCE—GrREAT Brirain—Exchanged notes at. London fer the settlement of 


differences regarding. the application of French nationality to British subjects 
in Tunisia. Text: G. B. T. S., No. 30 (1947), Oma. 7117. 


German Occuravion. British and U. S. representatives of the Joint Export- 


Import Agency in Berlin signed agreement with Belgian authorities at 
Brussels which will permit more commerce between the Belgium-Luxembourg 


r 


20 


ai 
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22 


CHRONICLE OF INTERNATIONAL EVENTS 667 


union and the merged Anglo-American occupation zones. N. Y. T., Feb. 21, 
1947, p. 5. 


INDIA. Prime Minister Attlee announced in the House of Commons that June 
1948 had been set for British withdrawal. N. Y. T., Feb. 21, 1947, p. 1. 
Text of statement and announcement of Lord Mountbetten’s appointment as 
Viceroy: p. 5; London Times, Feb. 22, 1947, p. 4. Tex of statement: Cmd. 
7047. Text of Congress Working Committee’s resolution on Mr. Attlee’s 
declaration: India Information Services [Press Release] (Washington) no. 
3344. 


ARGENTINA—ITALY. Signed agreement in Rome providing for emigration of 
Italian workers to Argentina. It grants equal civil rights to immigrants. 
N. Y. T., Feb. 22, 1947, p. 6; London Times, Feb. 22, 1947, p. 4. 


REFUGEES. Announcement of signature of an agreement between the Intergov- 
ernmental Committee on Refugees and Venezuela for the migration to Venezuela 

‘of 15,000 Europeans in 1947. N. Y. T., Feb. 22, 1947, p. 6; C. I. E. D., Feb. 
10/23, 1947, p. 109. j 


AUSTRIA—YUGOSLAVIA. In two notes to the Allied Council in Austria Yugo- 
slavia protested against (1) border crossings by armed Austrian bands, (2) 
a reported plan to move 100,000 Volksdeutsch into the South Carinthian and 
Styrian provinces of Austria. N. Y. T., Feb. 23, 1947, p. 24. 


22/March 20 Ponand. Diet passed by unanimous vote the amnesty law from which some 


` 24 


24, 


25 


45,000 political and other prisoners will benefit as soon as thə law is published 
in the official gazette. London Timez, Feb. 24, 1947, p. 4. The Government 
announced that 10,400 members of underground groups had accepted the 
amnesty offer. N. Y. T., Mar. 21, 1947, p. 17. ` 


CHILDREN’S EMERGENCY Fcnp. Executive Board of the International Children’s 
Emergency Fund voted unanimously to recommend to the U. N. Economie and 
Social Council that Switzerland become the 26th member of the Board even 
though it is not yet a member of the United Nations. N. Y. T., Feb. 25, 
1947, p. 11; U. N. Doc. E/305. 


FINLAND—SovæT Russia. Finnish Consul General in New York announced an 
agreement to cancel $420,000 imposed as penalties for delayed deliveries of 
reparations due Russia. Finland has completed payment of $100 millions, 
one-third of its obligation. N. Y. T., Feb. 25, 1947, p. 18. 


GERMAN OCCUPATION. 70)-page economic report of the Allied Control Council 
to the Council of Foreign Ministers in Moscow was approved. N. Y. T., 
Feb. 26, 1947, p. 4; London Times, Feb. 26, 1947, p. 3. 


25/March 2 Imaty—Yug@ostavia. Announcement was made of decision to send dele- 


gates to Trieste to endeavor to settle frontier disputes without more direction 
from the Big Powers. London Timez, Feb. 26, 1947, p. 3. A note from the 
Big Four to the two Governments suggested that an interim frontier might be | 
decided upon by this method. Londcn Times, Feb. 27, 1947, p. 3. Members 
of the Commission arrived in Trieste. London Times, Mar. 3, 1947, p. 3. 


25-April 21 PALESTINE. Foreign Secretary Bevin told the House of Commons that 


President Truman’s statement calling for greater immigration of Jews to 
Palestine had interfered with negotiations then in progress. N. Y. T., Feb. 
26, 1947, pp. 1, 15. Text: London Times, Feb. 26, 1947, pp. 6-7. Text of 
White House reply: N. Y. T., Feb. 27, 1947, p. 1. Egypt formally proposed 
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Apr. 21 that the fortheoming special session of the General Assembly end the 
mandate and declare Palestine an independent country. N. Y. T., Apr. 22, 
1947, p. 23. United Nations issued call Apr. 13 for a special session of the 
General Assembly to consider the Palestine question. N. Y. T., Apr. 14, 1947, 
pp. i, 9; U. N. W. B.. Apr. 22, 1947, p. 423; London Times, Apr. 14, 1947, 
p. 4. 


CzECHOSLOVAKIA~~YUGOSLAVIA. Annoinsed signature at Belgrade of a. 5-year 
trade agreement. N. Y. T., Feb. 27, 1947, p. 4. 


Grea? Brrrais—Norway. Effected agreement by exchange of notes at London 
ecneerning mutual ‘abolition of visas, effective Mar. 1, Spitsbergen and the 
overseas territories of both countries being excepted. N. Y. T., Feb. 28, 1947, 
p- 10; London Times, Feb. 28, 1947, p.4 Text: G. B. T. S, ‘No. 16 (1947), 
Cad. "7073. 


SIAM—UNITED States. Announced signature of an air transport agreement. 
N. Y. T., Feb. 28, 1947, p. 6; D. 8. B., Mar. 9, 1947, p. 450. 


Parsacuay—Unirep Srates. Signed air transport agreement at Asunción. 
D. 3. B., Mar. 16, 1947, p. 504. 


28-March 29 Unirep Navions. Economic and Social Council. Fourth session was 


helé at Lake Success. , Re-elected its first President, who will serve until 1948. 

‘ Mamber countries: N. Y. T., Mar. 1, 1947, p. 8. Voted Mar. 3 to set up a 
special commission to put Eurcpean reconstruction on a continent-wide basis 
[Economie Commission for Europe]. N. Y. T., Mar. 4, 1947, p. 7. Text of 
rules of procedure: U. N. Doc. E/33/Rev. 3. Adopted Mar. 19 resolution to 
carry out General Assembly ’s decision to bar the Franco régime from all U. N. 
activities. NW. Y. T., Mar. 20, 1947, p. 9. Endorsed on Mar. 24 applications 
of Switzerland, Italy and Austria for membership in U.N.ES.C.0. N. Y. T.y 
Mar. 25, 1947, p. 13. Approved Mar. 28 charters for the Economie Commission’ — 
for Asia and the Far East, and’ the Economic Commission for Europe with 
headquarters in Shanghai and Geneva, respectively. Session closed Mar. 29. 
Next session will open at Lake Success on July 9. N. Y. T., Mar. 31, 1947, 
p. 43. Approved convocation of the first world statistical congress, to open 

_ in September at Washington. p. 42. Decisions reached: U. N. W. B., Apr. 1,’ 
1947, pp. 311-315. Summary of the session: U. N. W. B., Apr. 8, SA pp. 
343-361. 


Maroh, 1947 
1 ARGENTINA—SPAIN, Signed commercial air traffic ENEA N.Y. T, » Apr. 
. 21. 1947, p. 15. 

T Prossia. Law formally dissolving the state of Prussia was published. N. Y. T., 
Mer. 2, 1947, p. 3. ` a g i 

3 GREECE—UNTrED Srares. Text of message from Prime Minister Maximos and 
Foreign Minister ‘Tsaldaris to President Truman and Secretary Marshall, ap- 
pealing for aid; N. Y. T., Mar. 5, 1947, pp. 1, 8; D. 8. B., Mar. 16, 1947, p 
493. i 

3 TRADE WITE JAPAN. Secretaries of the Treasury, State and War Departments 


and the Attorney General announced that hereafter a license'under the Trading 
with the Enemy Act will not be necessary to enter into current business trans- 
actions, and to communicate with persons in Japan. There are, however, 
certain requirements imposed by the military authorities. D. S. B., Mar. 16, 
1927, pp. 496-497. ; 
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3/4 TRADE WITH GERMANY. Secretaries of the Treasury, State and War`'Departments 


and the Attorney General announced thai hereafter no license would be required 
to enter into current business transactions, and to communicate with persons 
in Germany. Certain requirements will still be imposed by military authorities. 
D. 8. B., Mar. 16, 1947, pp. 496-497. Effective Mar. 4 the British Trading 
with the Enemy Regulations will be lifted. London Times, Feb. 25, 1947, p. 4. 


CANADA—UNITED STATES. Announcement was made that Canada had agreed 


to joint establishment and operation with the U. S. of nine new weather sta- 
tions in the Arctic, all on Canadian territory. N. Y. T, Mar. 5, 1947, p. 11. 


FRANCE—GREAT BRITAIR. Signed 50-yeer treaty of alliance at Dunkirk. N. 


Y. T., Mar. 5, 1947, p. 1. Text: p. 12; London Times, Mar. 5, 1947, p. 3; 
France No. 1 (19473, Cmd. 7058. ° 


5-April 29 Untrep Nations. Balkan Investigating Commission. Sent a formal note 


~ 


to Yugoslavia asking suspension of execution of 5 men on the ground that 


` they had informaticn useful to the Commission. N. Y. T., Mar. 6, 1947, p. 18. 


Yugoslav authorities were said to have agreed tc permit members of the Com- 
mission to enter Yugoslavia after having barred entrance on the 12th. N. Y.T 

Mar. 13, 1947, p. 1; Mar. 14, p. 3. The Commission ended its investigation 
Apr. 2 after a total of 73 meetings. U. N. W. B., Apr. 15, 1947, p. 406; 


. London Times, Apr. 5, 1947, p. 4. The Security Council voted Apr. 18 to 


maintain in the Balkan area a subsidiary: group to continue to fulfill such 
functions as m_ght bə prescribed. U. N. W. B., Apr. 29, 1947, p. 442. The 
Commission unanimously approved the first part of its report on Apr. 19. 
N. Y. T., Apr. 20, 1947, p. 37. Decided Apr. 29 to set up a unit in Salonika. 
Other major decisions; N. Y. T., Apr. 30, 1947, p..7; U. N. W. B., May 13, 
1947, pp. 523-524. 


5/10 Atomic Enmrcy. Soviet delegate, speaking before the U. N. Security Council, 


declared against U. S. proposal for ixternational management of atomie pro- 
duction plants. N. Y. T., Mar. 6,.1947, pp. 1, 17. Excerpts: p. 16. On Mar. 
10 the Council voted to send back to the Atomic Energy Commission the ques- 
tion of control and instructed it to prepare a report for consideration by the 
General Assembly next September. N. Y. T., Mar. 11, 1947, pp. 1, 10. Text 
of résolution: D. S:-B., Mar. 30, 1947, p. 572; U. N. Doe. 8/296. 


5-10 INTERNATIONAL LABOR ORGANIZATION. 101st session of the Governing Body was 


held at Geneva. U.N. W. B., Mar. 18, 1947, p. 246, U. 8. members: D. S. B., 
Mar. 2, 1947, >. 387. Decided to begin a study of wages in various countries. 
N. Y. T., Mar. 9, 1947, p. 53. Report on the meeting: U. N. W. B., Mar. 25, 
1947, p. 298. . . 


5-21 HUNGARIAN OCCIPATION. U. S. note of Mar. 5 to. Russia charged secs 


with Hungarian affairs. London Times, Mar. 7, 1947, p. 4; N. Y. T., Mar. 7, 
1947, p. 1. Text: p. 6; D: S. B., Mar. 16, 1947, p. 495. Russian chairman 
of Allied Control Council for Hungary rejected on Mar. 8 U. S. note and de- 
nounced proposal Zor inquiry. Text: D. S. B., Mar. 30, 1947, p. 584. British 
Foreign Office announced Great Britain had eireulated to Russia, Hungary and 
the Council a proposal-for an inquiry into the arrest of former secretary of 
the Smallholdsr Party. N. Y. T., Mar. 9, 1947, p. 13. Excerpts: London 
Times, Mar. 10, 1947, p. 4. Russian reply rejected investigation, London 
Times, Mar. 12, 1947, p. 3. U. S. note: of the 17th to Russian occupation 
forces’ commender repeated charges of Russian interference. Text: N. Y. T: 


Mar. 18, 1947, p. 4; D. S. B., Mar. 30, 1947, p. 584, Excerpts: London Times, 
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Maz. 18, 1947, p. 3. Soviet commander’s note again rejected U. S. charges. 
N. Y. T., Mar. 20, 1947, p. 7. British note of the 20th on the political situa- 
tion was handed to Russian commander. N. Y. T., Mar. 21, 1947, p. 16. 
Russian reply of the 2ist stated the commander coild not change his attitude. 
C. I. E. D., Mar. 10/23, 1947, p. 164: N. Y. T., Maz. 22, 1947, p. 8. 


5-29 UNITED Nations. Conventional Armanents Commission. Warren R. Austin was 


coniirmed as U. S. member on Mar. 5. D. S. B., Mar. 16, 1947, p. 475. As 
of Mar. 7 the Secretary General had been informəd that 7 governments had 
named as representatives on the Commission their members of the Security 
Council. U. N. W. B., Mar. 18, 1947, p. 245. Ralph A. Bard was named 
deputy to Mr. Austin on Mar. 29. N. Y. T., Mar. 30, 1947, p. 43. 


6 Potsanp—Sovier Russia. Moscow radio announced signature of an agreement 


at Moscow granting a Soviet loan of more than $38,000,000. N. Y. T, Mar. 
7, 1947, p. 6; London Times, Mar. 7, 1947, p. 4. ; 


6/April 24 Property (Allied Nationals). Far Easterr. Commission approved policy 


decisions concerning property of Allied nationals confiscated by Japan. Texts: 
D. S. B., Apr. 20, 1947, pp. 708-709 and May 18, pp. 986-987. 


10/21 Neraertaxps—Unirep Srares. U. S. note was delivered Mar. 10, protesting 


against restrictive trade regulations in the Netherlands East Indies, involving 
detention of the S. S. Martin Belirman, C. I. E. D, Mar, 10/23, 1947, p. 167; 
N. Y. T., Mar. 6, 1947, p. 51. Text of Dept. of State announcement of Mar. 
21: DoS. B., Apr. 20, 1947, p. 720. 


10-April 24 COUNCIL or FOREIGN Ministers. Fourth session wes held at Moscow to 


consider the Austrian and German peace treaties. Russia requested the Chi- 
nese question be added to the agenda and the U. S. suggested that China 
should be represented. London Times, Mar. 11, 1947, p. 4; N. Y. T., Mar. 11, 
1947, pp. 1, 4. Agenda and text of Soviet statement at opening of the ses- 
sion: p. 4. On Mar. 24 Mr. Molotov in letters to Secretary Marshall and 
Foreign Secretary Bevin agreed to an exehange of information on China in 
order to implement their 1945 agreement concerning China. N. Y. T., Mar. 27, 
1947, p. 1. Text: p. 15. Agread Apr. 20 that Austria’s responsibility for 
participation in the war should be specified in the peace treaty. N. Y. T, 


` Apr. 21, 1947, p. 1. Agreed Apr. 22 to request the United Nations to make 


10/May 


available to the Governor of Trieste a sum up to $5,000,000 to finance the first 
period of the new Free Territory. N. Y. T., Apr. 23, 1947, pp. 1, 6. Text: 
p. 6. Decided Apr. 24-to reduce the number of ceeupation forces, and in- 
structed Allied Control Council to decide by June 1 on figures to be effective 
on Sept. 1. Decided to set up an Austrian treaty commission to meet May 12 
in Vienna. Next session of the Council will be at London in November. 
London Times, Apr. 25, 1947, p. 4: N. Y. T., Apr. 25, 1947, p. 1. Text of 
Secretary Marshall’s radio report: D. S. B, May 11, 1947, pp. 919-924; 
N. Y. T., Apr. 29, 1947, p. 4; Dept. of State Conference Ser. 98. Text of Mr. 
Dulles’ statement of Apr. 25: C. S. Monitor, Apr. 2&, 1947, p. 4. Text of his 
broadcast report on the meeting: N. Y. T., Apr. 3C, 1947, p. 12; Cong. Kec. 
(daily) Apr. 30, 1947, pp. A2112-2114, For Secretary Marshall’s statements 
on reparations, peace treaty, ete., see D. S. B., Mar. 16-May 11, 1947. 


14 OzECHOSLOVAKIA—PoLanD. Signed 29-year treaty of friendship and 
mutual assistance. A protocol dealt with frontier problems, minority rights 
and cultural and economie reconstruction. N. Y. T., Mar. 11, 1947, p. 6; 
London Times, Mar. 11, 1947, p. 3. Text: Central European Observer (Lon- 
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12 


12 


13 


14 


14 


15 


15/31 


17 


17 


17/26 


17-29 
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don) Mar. 21, 1947, p. 73. Ratified May 14 by the Czechoslovak National 
Assembly. N. Y. T., May 15, 1947 p. 12. 


Mexico—Unirep Starrs. Exchanged notes making recommendations concerning 
Mexican laborers in the United States. N. Y. T., Mar. 26, 1947, p. 12. 


Pan AMERICAN Union. Alberto Lleras Camargo of Colembia was elected Di- 
rector General. N. Y. T., Mar. 18, 1947, p. 54, 


TRUMAN, Harry S. Proposed, in an address to Congress, help to countries seek- 
ing to repel totalitarianism, with special application to Greece and Turkey. 
Text: N. Y. T, Mar. 13, 1947, p. 2; London Times, Mar. 13, 1947, p. 4; Dept. 
of State Near Eastern Ser. No. 6; D. 8S. B., Mar. 23, 1947, pp. 5384-537. 


PRISONERS OF WaR. French and American military and economic experts signed 
provisional agreement in Paris whereby German prisoners, lent to France by 
the U. §. for work in agriculture and industry will have 3 months to decide 
whether to remain as free contract workers or return to Germany. N. Y. T., 
Mar. 14, 1947, p. 13; London Times, Mar. 17, 1947, p. 3. Summary: D. S. B. 
Mar. 23, 1947, p. 539. 

PHILIPPINE RePusLic—Unirep Srares. Signed at Manila a 99-year agreement 
for American military and naval bases in the Islancs. N. Y. T., Mar. 15, 
1947, pp. 1, 7; C. S. Monitor, Mar. 17, 1947, p. 6. 


PHILIPPINE REPTBLIC—UNITED Srares. Signed consular convention at Manila. 
Text: Cong. Rec. (daily) June 4, 1947, pp. 6478-6480. 


SWEDEN. Announced general ban on imports, excepting certain essentials, 
such as hides, wool, cotton and petrol, in order to conserve foreign currency. 
C. I. E. D., Mar. 10/23, A p. 169. 


AUSTRIA-—UNITED States. Text of statement of Mar. 15 on U. S. policy on 
exchanges of cultural materials: D. S. B., Mar. 23, 1947, p. 540. On Mar. 31 
the State, War and Navy Departments announced a policy permitting inter- 
change of certain categories of persons with a view to 2urthering normal cul- 
tural relations. D. S. B., Apr. 13, 1947, pp. 667-668. 


ITALY— YUGOSLAVIA. Italy announced agreement to resume normal diplomatic 
relations. C. I. E. D., Mar. 10/23, 1947, p. 166. 


MEXICO—UNITED Srares. Secretary of Agriculture Anderson announced signa- 
ture of a sanitary agreement setting up the joint U. S—Mexican campaign 
against the hoof-and-mouth disease outbreak in Mexico. Headquarters will 
be in Mexico City. N. Y. T, Mar. 1&, 1947, p. 15. 


INDONESIA. Under conditions approved by the Indonesian Republie, the Dutch 
Cabinet authorized signature of the Cheribon agreement initialled Nov. 15, 
1946. N. Y. T., Mar. 19, 1947, p. 13. On the 25th the agreement, recognizing 
sovereignty of the Indonzsian Republze over Java, Sumatra and Madura, was 
signed at Batavia, Java. The Republic will become a member of the United 
States of Indonesia, to be granted full independence Jan. 1, 1949. N. Y. T., 
Mar. 26, 1947, p. 14; London Times, Mar. 26, 1947, p. 3. - 


ARAB LEAGUE. Sixth plenary session of the Council opened Mar. 17 at Cairo 
with 7 nations represented. London Times, Mar. 18, 1947, p. 3. Passed reso- 
lution Mar. 23 backing Egyptian demands for independence and its intention 
to submit its case against Great Britain to the United Nations. N. Y. T. 
Mar, 24, 1947, p. 8. Adopted resolution Mar. 24 condemning British adminis- 
tration of Palestine and declaring it would’ argue the case before the United 


a 
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Nations on the basis of complete independence for Palestine as an Arab 
state. N. Y. T., Mar. 25, 1947, p. 17. At closing session it sent a memor- 

- andum to United States, stating that the U. S. attitude would ‘affect good 
relations between America and the Arab States,’’ and demanding that the 
U. £. stop its support of imigration of Jews in Germany to Palestine. N. Y. T., 
Mar. 30, 1947, p. 49; C. I. E. D., Mar. 24/Apr. 6, 1947, p. 190. 


18-April 23 WHEAT CONFERENCE. International conference opened March 18 in — 
London. Major objectives and U. S. delegation: D. S. B., Mar. 28, 1947, p. 
532, Sir Gerald lauson waz elected chairman. London Times, Mar. 19, 
1947, p. 2. Argentina gave notice that for the present it will be unable to - 
participate in an agreement. London Times, Mar. 29, 1947, p. 4. Session- 
ended Apr. 23 without signature of a draft agreement because of British in- 
ability to subscribe at the moment. N. Y. T., Apr. 24, 1947, p. 10; London 
Times, Apr. 24, 1947, p. 4. Summary of draft memorandum of agreement 
prepared for the conference: D. S. B., Mar. 16, 1947, pp. 471-473. 


19/April 9 Aromo Eneray. U. 8. Atomie Energy Commission announced its first 
. regulations for strictly controlling the raw materials of the atomie bomb. 
N. Y. T., Mar. 20, 1947, p. 8. Nominations of members of the U. 8. Commis- 
sion were confirmed Apr. 9 by the Senate. Cong. Reo. (daily) Apr. 9, 1947, 
pp. 8342-3343; D. S. B., Apr. 27, 1947, p. 774. 


19-April 16 Aromo ENERGY ComMission. United Nations Commission accepted 
Soviet resolution Mar. 19 to refer the unsolved disagreements on international 
atomic control to study by committees. U. N. W- B. Apr. 1, 1947, p. 329. 
Text of resolution: N. Y. T., Mar. 20, 1947, p. 8. Work on details of an inter- 
naticnal control plan began Apr. 16. N. Y. T., Apr. 17, 1947, p. 3. 


20 DenMARK—GREAT BRITAIN. , Effeeted agreement by exchange of notes at London 
concerning the reciprocal abolition of visas. Text: S. B. T. S. No. 25 (1947), 
Cmd. 7101. ; f 


20. GREAT BRITAIN—SWEDEN. Effected agreement by exchange of notes at London 
regarding the reciprocal abolition of visas. Text: C. B. T. S., No. 27 (1947), 
Cmd. 7103. 


20/April 18 PolisH Forces IN Exite. British note of Mar. 20 to Poland stated the 
Government could do nothing except return to Germany those Poles who failed 
to choose between joining the Resettlement Corps anë repatriation. C. I. E. D., 
Mar. 10/23, 1947, p. 162. Polish Ambassador’s statement issued in London, 
made it clear that members of such forces are free t> return to Poland without 
prejudice. London Times, Apr. 19, 1947, p. 3. 


‘ 21, France—Itany. Signed egreement at Rome. providing for the sending of 
200,000 Italian farm and industrial workers into France before the end of 
1947. C. I. E. D., Mar. 24/Apr. 6, 1947, p. 195. 


2i GREAT BRITAIN—NETHERLANDS. Effected agreement by exchange of notes at 
London regarding reciprocal abolition of visas. Taxt: G. B. T. S.» No. 26 
(1947), Cmd. 7102. ; l 


23-April 2 ASIAN RELATIONS CONFERENOE. Sponsored br the Indian Couneil of 
World Affairs the first Inter-Asian Relations Conferance opened at New Delhi 
Mar, 23 with delegates from 25 Eastern states. N. F. T., Mar, 24; 1947, p. 12. - 
List of countries and organizations represented: London Times,.Mar. 24, 1947, 
p. 5. Conference closed Apr. 2 after establishing a permanent Asian Relations 
Conference, headed by Jawaharlal Nehru, to exchange’ cultural, social and 
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economie information and to promote goodwill and understanding. The next 
meeting will be in China in 1949. N. FY. T., Apr. 3, 1947, p. 3. Report on the 
conference: London Times, Apr. 15, 1947, p. 5 


24/29 SwepEN—Unitep States. U. S. note was delivered Mar. 24 protesting Swedish 


imposition of general import retrietions which went into effect March 15. 
N. Y. T., Mar. 26, 1947, p. 10. Texi: D. S. B., Apr. 6, 1947, pp. 633-634. 
Swedish reply stated that Sweden will not discriminate against U. 8. products ` 
in the application of import restrictions program. N. Y. T., Mar. 30, 1947, 
p. 21; Apr. 2, 1947, P- 4. Summary: D. S. B., May 11, 1947, pp. 938-939. 


24/4pril 9 UNITED NATIONS. Conventional Armanents Commission. In statements at 


25 


25 


26 


the opening session, Mar. 24. British and American members declared they 
would accept general disarmament only on condition that compliance would 
be guaranteed by a system of international inspection. U. N: W. B., Apr. 1, 
1947, pp. 303-307; N. Y. T., Mer. 25, 1947, p. 1. Excerpts of statements: 
p. 9. Members: U. N. Doc. 8/C.3/SR.1. Voted Apr. 9 that the Big Five 
should draw up a plan for reducing the world’s arms and armed forces, Voted 
to appoint a sub-committee to prapare a draft of the plan of work, for sub- 
mission to the Security Council. N. F. T., Apr. 10, 1947, p. 11; U. N. W. B., 
Apr. 12, 1947, pp. 428-429. 


ALBANIA. Secretary o2 State Marshall et the Council of Foreign Ministers meet- 
ing at Moscow declared that the United States saw no acceptable basis for 
inviting Albania to participate in the peace settlement with Germany. Text: 
D. S. Bọ, Apr. 6, 1947, pp. 608-509. 


- REPARATIONS (Germar). At a meeting of the Council of Foreign Ministers 


Secretary Marshall zireulated a paper regarding reparations received by the 
United States. Text: D. S. B., Apr. 6, 1947, p. 609. 


ARGENTINA—BOLIVIA. Signed a financial-economic treaty. N. Y. T., Mar. 27, 
1947, p. 9. 


27/April 4 France—Unire> Staves. Exchanged notes Mar. 27 at Washington re- 


garding extension of time for securing copyrights during the present emer- 
gency. D. 8. B., Apr. 6, 1947, p. 632. Signed agreement Apr. 4 at Washington 
concerning certain industrial property rights affected by the war. D. S. B. 
Apr. 20, 1947, p. 725. 


26-April 28 UNITED NATIONS. Trusteeship Council. Ten-nation group held opening 


meeting Mar. 26 at Lake Suecess with Russia failing to be represented. 
Francis B. Sayre (U. S.) was elected chairman. N. Y. T., Mar. 27, 1947, pp. 
1, 20; U. N. W. B., Apr. 1, 1947, pp. 308-309. Agenda: pp. 309-310. Dele- 
gations: U. N. Doc. T/INF/2. Reached agreement in principle Apr. 1 that 
an administrative authority should have 2 months to examine and comment on 
petitions from natives of strategic areas, before they are circulated among 
Council members. N. Y. T., Apr. 2, 1947, p. 8. On Apr. 8 adopted a pro- 
cedural rule that abstentions shculd not count as negative votes, and agreed 
to set up a committse of four to draw up a questionnaire on various phases of 
advancement for inhabitants of trust territories. N. Y. T., Apr. 9, 1947, 
p. 9; U. N. W. B, Apr. 22, 1947, pp. 424-427. Decided Apr. 22 to send a 
mission of investigation to Western Samoa to study the natives’ petition to the 
U. N. for self-government. N. Y. T., Apr. 28, 1947, p. 9. Session closed Apr. 
28. N. Y. T., Apr. 29, 1947, p. 7. Text of draft report to the General As- 
sembly: U. X. Doc, T/39. Summary of work: U. N. W. B., May 6, 1947, 
pp. 483-487. 
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28 Economic COMMISSION FOR ASIA AND THE Far East. The Commission was 
ereated by the Economie and Social Council of the United Nations. Shanghai 
will be the headquarters. N. Y. T., Mar. 29, 1947. p. 2. Terms of reference: 
U. N. Doe. E/405. List of member nations: C. I. E. D., Mar. 24/Apr. 6, 
1947, p. 211; U. N. W. B., Apr. 8, 1947, p. 345. 


23 Great BEITAIN—SPAIN. Signed monesary agreement siperseding the agree- 
ments of Mar. 18 and Dec. 2, 1940 which are now abrogated. London Times, 
Apr. 5, 1947, p. 2. Text: G. B. T, 8. No. 23 (1947), Cmd. 7090. 


28/April 7 Economic COMMISSION FOR Evrorr. The Commission was created by the 
Economie and Social Council of the United Netions on March 28. Geneva 
will be the headquarters. N. Y. T., Mar. 29, 1947. p. 2. Terms of reference: 
U. N. Doc. E/402. Gunnar Myrdal of Sweden was appcinted Executive Secre- 
tary on April 7. W. Y. T., Apr. 8, 1947, p. 4; U. N. W. B., Apr. 15, 1947, 
p. £82. The Commission will replace the Europeaa Certral Inland Transport 
Organization, the European Coal Organization ani the Emergency Economic 
Committee for Europe. U. N. W. B., Mar. 11, 1947, p. 217. List of member 
nations: U. N. W. B., Apr. 8, 1947, p. 344 


31 DODECANESE ISLANDS. Greek Foreign Minister anid British Ambassador ex- 
changed notes at Athens for the transfer of the aCministration of the Islands 
to Greece. London Times, Apr. 1, 1947, p. 4. Geography, history, ete.: 
London Times, Mar. 31, 1947, p. 7. 


31 Irany—Vatican. Signed accord to delimit some of the new extraterritorial 
_ zones. This modification of the Lateran pect of 1929 is regarded as important 
as a question of principle. N. Y. T., Apr. 2, 1947, p. 12. 


81—April 3 Woot. Wool Study Group held first mesting in London with representatives 
from 24 countries present. Adopted terms of reference. Principal objects of 
the meeting: D. S. B., Apr. 13, 1947. pp. 659-66C. Report on the meeting: 
D. &. B., May 18, 1947, pp. 987-989. : 


31/April7 Spain. Generalissimo Franco announeei the formaticn, under his direction, 
-of a Regency Council which would taze over the government if the Chief of 
State should become incapacitated. London Times, Apr. 1, 1947, p. 4; N. Y. T, 
Apr. 1, 1947, pp. 1, 16. Text of decree: 3. 16. Don Juan, pretender to the 
throne, issued proclamation condemning the Franco plan for succession: Text: 
N. Y. T., Apr. 8, 1947, p. 14; London Times, Apr. 8, 1£47, p. 4. 


31-April 12 HEALTH ORGANIZATION. Third session of the Interim Commission of the 
World Health Organization-opened Mar. 31 at Geneva. It was announced 
that U. N. R. R. A. had agreed to the transZer of $1,500,C00 of its funds to the 
Commission. London Times, Apr. 2, 1947, p. 3. Provisional agenda: Ù. N. 
`W. B., Mar. 25, 1947, p. 299. Sessicn ended April 12 after adopting a 3- 
million dollar budget for the calendar year 1927. 4th session to be at 
Geneva, Aug. 13-Sept. 13, 1947. If there are sucticient ratifications of the 
constitution before July 1, the Commission will mset earlier. U. N. W. B., 
Apr. 22, 1947, pp. 414, 430. Report cn the session: D. S. B., May 18, 1947, 
pp. 971-973, 983. 


Agril, 1947 

1 Cuina. Secretary of State Marshall sərt note to Fcreign Minister Molotov in 
accordance with decision to exchange information or Chira, N. Y. T., Apr. 3, 
1947, p. 2. Text: p. 2. 
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1° CHINA—PORTUGAL. Exchanged notes at Nanking regarding Portuguese re- 
linquishment of extraterritorial rights. N. Y. T., Apr. 2, 1947, p. 5. 


1 South ArricA—Unitep Srares. Signed $1,400,000 lend-lease surplus contract 
at Cape Town. N. Y. T., Apr. 2, 1947, p. 3. 


1/21 Greece. King George II died, and was succeeded by his brother, Paul I. 
N.Y. T., Apr. 2, 1947, p. 1; London Times, Apr. 2, 1947, p. 4. King Paul 
took the oath of office on the 21st. N. Y. T., Apr. 22, 1947, p. 21. 


3 REPARATIONS (Japanese). United States authorized General MacArthur to make 
reparations removals from Japan, for distribution to China, United Kingdom, 
Netherlands and the Philippine Republic. This action was taken without ap- 
proval of all members of the Far Eastern Commission. D. S. B, Apr. 13, 
1947, pp. 674-675. 


3 War Cemas. Far Eastern Commission approved policy decision regarding ap- 
prehension, trial anc punishment of war criminals in the Far East. The 
decision was not released until Apr. 18, 1947. Text: D. S. B., May 4, 1947, 
pp. 804-806. 


5 REPARATIONS (Austrian). Vice Premier of Yugoslavia demande Austrian 
payment to Yugoslavia of $150,090,000 in reparations from current production 
and the transfer of industrial plants. N. Y. T., Apr. 6, 1947, p. 1. 


7 INTERNATIONAL CIVIL AVIATION OEGANIZATION. Came into being. 28 countries 
have deposited ratifiedtions or adaerences to the 1944 convention. U. N. W. B. 
Apr. 15, 1947, p. 398. 


7  INTER-PARLIAMENTARY UNION. 36th conference opened at Cairo, Egypt, with 
24 nations represented. N. Y. T., Ap?. 8, 1947, p. 22; London: Times, Apr. 8, 
1947, p. 4. Agenda: Inter-parliamentcry Bulletin (Geneva) Feb. 1947, pp. 1-2. 


'8 NON-GOVERNMENTAL O3GANIZATIONS. List of international organizations having 
consultative status with the United Nations: U. N. W. B., Apr. 8, 1947, p. 361. 


9 Souta Arrica—Unirzp Starrs. Signed at Cape Town a convention for the 
avoidance of double taxation on estatas, N. Y. T., Apr. 10, 1947, p. 3. 


10-23 TRADE AND EMPLOYMENT CONFERENCE. Second meeting of the Preparatory Com- 
mittee opened Apr. 10 at Geneva. Elected Max Suetens of Belgium as chair- 
man. Adopted report of the interim drafting committee which reconciled 
divergent viewpoints on a charter for the proposed trade organizazion. U. N. 
W. B., Apr. 22, 1947, p. 413; N. Y. T., Apr. 11, 1947, p. 17. U. S. delegation: 
D. S. B., Mar. 23, 1£47, pp. 528-529. Countries represented: D. S. B., May 11, 
1947, p. 982. Summary of Sir Stafferd Cripps’ address: London Times, Apr. 
12, 1947, p. 4. Private group discussions began Apr. 15. London Times, 
Apr. 16, 1947, p. & Began tariff negotiations on Apr. 28, U. N. W. B., 
May 6, 1947, p. 466. 


13 UNITED Nations—Sire. Dedication ceremonies took place. N. Y. T., Apr. 14, 
1947, pp. 1, 4; U. N. W. B., Apr. 22, 1947, p. 481. 


14 Inpra—Trans-Jorpaw. ‘Indian Foreign Minister announced the signature of 
a ‘‘treaty of alliance and brotherhood.’’ C. I. E. D., Apr. 7/20, 1947, p. 221. 


14-25 Passport CONFERENCE. A meeting of governmental experts took place at 
Geneva to prepare for a world conference on passports and customs formalities, 
U. N. W. B., May 20, 1947, pp. 535-567. Due to immigration quotas the 
U. S. delegation was unable te recommend substitution of identity cards for 
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passports and abolition of visas for persons making short visits. N. Y. T., 
Apr. 19, 1947, p. 3. U. S. delegation: D. 5. B., Apr. 27, 1947, p. 748. At 
final session the conference adopted report recommending reduction in fees for 
passports and visas, a longer term for their valiđity, elimination of transit 
visas and examination of baggage for customs in transit whenever possible. 
N. F. T, Apr. 27, 1947, p- 52. Summary of work: C. S. Monitor, May 7, 
1947, p. 12. Text of report: E. 5. C. O. 3o, 2d yr., Stk sess., Supplement 1, 
pp. 1-17; U. N. Dee. E/436. 


15 MeurraLrty. President Truman sent message to Gage asking the repeal 
of Sect. 12 of the Neutrality Act of 1939 and the passage of a new munitions 
control act, calling for a licensing system to control export of military . equip- 
ment to foreign governments. N. Y. T., Apr. 16, 1947, pp. 1, 6. Text: p. 6;. 
Cong. Rec. (daily) Apr. 15, 1947, p. 3532; H. Doc. 195 (80-1). 


15/16 Inpta, A declaration signed by Mr. Gandhi and Mr. Jinuah was published by 
them at the request of the Viceroy, deploring recent acta of violence and de-` 
nounzing the use of force henceforth to gain political ends. The Council of 
State issued a statement endorsing the joint declarazior. C, I. BH. D., Apr. 
7/20, 1947, p. 220. 


15-18 Tm. Tin Study Group held first session at Brussels with representatives present 
from 1% countries, the British colonies and the Unite] Mations. It set up a 
management committee. Permanent secretariat wil >e at The Hague. 
D. 8. B., Apr. 18, 1947, p. 659; N. Y. T., Apr. 20, 1947, p. 26. U. S. delega- 
tion: D. 5. B., Apr. 27, 1947, p 748. 


16-17 Cuma. Political leaders signed 12-point statement of common policy. General 
Chang Chun was chosen to be the new Premier. N. Y. Tn Apr. 17, 1947, p. 3. 
Announcement was made of the political program, organze laws and member- 
ship of the new ccalition government which will come into being the 18th. 
N. Y. T., Apr. 18, 1947, p. 17. Members of Cabinet: Ap>. 24, 1947, p. 14. 


17 Great Betrain—Itaty. Signed financial agreement ‘in Rome. Summary: Lon- 
don Times, Apr. 18, 1947, p. 4. Text: G. B. T. 8. No. 31 (1947), Cmd. 7118, 


17 INDONESIAN RECOGNITION. Limited de facto >ecognition of the Indonesian Re- 
public by the United States was announced. N. Y. F., Apr. 19, 1947, p. 14 
(editorial); London Times, Apr. 18, 1947, p. 4; United Nations World > 
(N. X.) May, 1947. p. 75. 


17/24 A=BANIA—GREECE. Albania appealed to the U. N. Security Council against 4 
alleged violations of its territorial waters by Greek v¥egsala.. N.Y. T, Apr. 
18, 1947, p. 16. Head of the Greek delegation informed Secretary General 
Lie that Albanian failure to recognize their 2wn new flag was the cause of the 
recent difficulties. N. Y. T., Apr. 26, 1947, p- 6. 


18  Lenp-Lease Am To Bussia. Statement presented to the U. S. Senate by the 
Department of State listed aid to Russia in the amount of $11,100,000,000 
under tke terms of .the agreement signed June 11,. 1942. D. 8. B., May 4, 
1947, pp. 814-815. 


20 BULGARIA—CZECHOSLO7AKIA. Signed a 4-year trade Aasaa N Y, T, ‘Apr. 
23, 1947, p. 4. 


20/21 DENMARK. King Christian X died on April 20, aged 76 years. N. Y. T., Apr. 
` 21, 1947, p. 1. Frederick IX was formally procleimed aa King on Apr. 21. 
N. Y. To Apr. 22, 1347, p. 24. 


` 
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22 INDONESIA. New Parlament, representing the people of East Indonesia, opened 
at Macassar, Celebes. N. Y. T., Apr. 23, 1947, p. 3. 


23 PRISONERS or War. Big Four at Moscow agread to repatriate about two 
million German prisoners of war before the end of 1948. N. Y. T., Apr. 24, 
1947, p. 2. : i f i 

24 New ZEALAND—UNITED STATES. - Effected agreement by exchange of notes at 
Washington concerning copyright. D. S. B., May 11, 1947, p. 948. ` 


25 CaNADA—PoRTUGAL, Signed air “transport agreement at Lisbon.. N. Y. T., 
Apr. 27, 1947, p. 39. ' 


25 NEPAL—UNITED STATE3. Signed friendship and commercial agreement at. Kat- 
mandu. N. Y. T., Apr. 30, 1947, p. 14. Text: D. S. B., May 11, 1947, pp. 
949-951. : : 


26 CHINA—UNITED States. President Truman ordered the transfer to China of 
an unspecified number of floating drydocks and surplus ships, in accordance 
with provisions of Public Law 512, approved July 16, 1946. N. Y. T., Apr. 
27, 1947, p. 1. Text of Ex. Or. 9843:.D. S. B., May 4, 1947, pp. 821-822. 


28 SYRIA—UNITED Srarss. Signed air transport treaty at Damascus. D. S. B., 
May 18, 1947, p. 98%6;- N. Y. T., Apr.. 29, 1947, p. 15. 


28-May 10 TIMBER CONFERENCE. Was held at Marianske-Lazne (Marienbad), Czecho- 

slovakia, under auspices of F.A.O. U. S. delegation: D. 8..B., Apr. 18, 1947, 

p. 661. Countries represented, general program of work, ete.: U. N. W. B., 

May 6, 1947, p. 488; London Times, Apr. 29, 1947, p. 4. Conference ended 

May 10 after recommending that German forests be used to relieve the short- 

age of soft woods in Europe. London Times, May 12, 1947, p. 3. Other 
recommendations: L. N. W. B., May 20; 1947, p. 526. ‘ ` 


28 | Unirep NATIONS—SIAM. Siam was formally admitted to membership as the 
55th nation. N. Y. T., Apr. 29, 1947, p. 8; U. N. W. B., May 6, 1947, p. 470. 


28 Unitep Navions—Usitep Srares. President Truman issued Executive Order 
setting up a U. 8. mission to the U. N. in general charge of Warren R. Austin, 
whose title is Representative of the United States at the Seat of the United 
Nations. This mission will include all U. S. representatives, deputies and their 
staffs in the U. N. crganizations, except the Military Staff Committee. N. Y. T., 
Apr. 29, 1947, p. 11. Text of Executive Order 9844: 12 Fed. Reg. 2765; 
D. S. B., May 4, 1927, pp. 798-799. Below, Supplement, p. 16. 


28 Unirep Nations. General Assembly. Special session to consider the problem 
of Palestine opened at Lake Success. Elected Oswaldo Aranha of Brazil as 
its president. N. 7. T., Apr. 29, 1947, pp. 1, 6; London Times, Apr. 29, 1947, 
.p. 4 U. S. delegation: D. S. B., Way 4, 1947, p. 798. Other delegations: 
U. N. Doc. A/INF,/3/Rev. 1; U. N. W. B., May 6, 1947, pp. 480-482. 


29 Inpr4. Constituent Assembly adopted provision outlawing ‘‘untouchability.’’ 
N. Y. T., Apr. 30, 1947, pp. 1, 14. : 


29 NEPALESE RECcoGNITI= N. Announced by United States. N. Y. T., Apr. 30, 1947, 
- p. 14. : 


30 PoLanp-—SovieT Russia. Mixed commission signed at Warsaw an agreement 
fixing their mutua_ frontiers. N. Y. T., May 8, 1947, p. 6. 
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MULTIPARTITE CONVENTIONS 


Am TRANSPORT AGREEMENT. Chicago, Dec. 7,.1944. 
Withdrawal: f 
China. Dec. 11, 1946 (effective in one year.) D. S. E., Mar. 16, 1947, p. 506. 


Aviation. Interim Agreement. Chicago, Dec. 7, 1944. ° 
Signature: 

: Iran. Dec. 30, 1946. D. 8S. B. Mar. 16, 1947, p. 505. 

AVIATION CONVENTION. Chicago, Dec. 7, 1944. X 


List of countries Which have deposited ratifications or wich have instruments of 
ratification in the process of transmittal: D. 8 B., Mar. 23, 1947, p. 530. 
To come into force April 4, 1947. 


CopyRicHt. Washington, June 22, 1946. 
Ratification: 
Mexico. Dec. 31, 1946. 
Ratifications deposited: 
Ecuador. Mar. 4, 1947. 
Dominican Republic. Apr. 14, 1947. 
Came into force Apr. 14, 1947, D. 8. B., May 11, 1947, p. 953. 


HEALTH ORGANIZATION. Constitution. New York, July 22, 1946. 
, Ratifications: 
Liberia. U. N. W. B., Mar. 18, 1947, p. 246. 
Switzerland. N. Y.. T., Apr. 1, 1947, p. 4. 
Trans-Jordan. U. N. W. B., Apr. 15, 1947, p. 382. . 
Netherlands, Italy, Denmark and Rumania. U. N. W. F., Apr. 22, 1947, p. 430. 


INDUSTRIAL PROPERTY. Neuchâtel, Feb. 8, 1947. 
_Bignatures ànd Text: G. B. M. Sọ No. 10 (1947), Cmd. 71-1. 


INTER-AMERICAN COFFEE MARKETING AGREEMENT. Washingtor, Oct. 1, 1946. . 
Ratification: 
United States. Mar. 7, 1947. 
Ratification deposited: 
United States. Mar. 19, 1947. 
Promulgaticn: 
United States. Apr. 1, 1947. D.S. B., ees 20, 1947, p. 727. 


) 


INTERNATIONAL BANK FOR RECONSTRUCTION AND PEVELOE MENT: 
Washington, Dee. 27, 1945. 
Signatures: 
Italy. Mar. 27, 1947. 
Lebanon. Apr. 14, 1947. 
Syria. Apr. 16,1947. D. 8. B., Apr. 27, 1947, p. 749. 
Turkey. Mar. 11, 1947, N. Y. T., Mar. 12, 1947, p. 37_ D. S. B., Mar. 23, 1947, 
p. 533. i l 


` INTERNATIONAL MONETARY Funp. Washington, Dec. 27, 1945. 
Signatures: 
Italy. Mar. 27, 1947. 
Lebanon. Apr. 14, 1947. 
Syria. Apr. 10, 1947. D. 8. B., Apr. 27, 1247, p- 749. 
Turkey. Mar. 11, 1947. N. Y. T, Mar. 12, 1947, p. 37; P. S. B., Mar. 23, 1947, 
p. 533. 
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INTERNATIONAL COURT OF JUSTICE. Pha bua: Cptional Clause. San Francisco, June i 
26, 1945. 


Declaration signed: 
France (effective for 5 years, with nations aceepting the same jurisdiction) 
N. Y. T., Apr. 6, 1947, p. 34. 


Narcotic Drugs. Lake Success, Dec. 11, 1945. 


Text: Cong. Rec. (daily) Apr. 22, 1947, p. 3912; 80th Cong., Ezec. N; U. N. Doc 
A/84/Add. 1, pp. 81-89. 


Signatures as of Dec. 19, 1946: U. N. F. B., Dee. 31, 1946, p- 41. 


This Protocol amends the Agreements, Conventions and Protocols, concluded at 


Thə Hague, Jan. 23, 1912, at Geneva, Feb, 11 and 19, 1925, and July 13, 1931, at 
Bangkok, Nov. 27, 1931, aad at Geneva, June 26, 1936. 


BEFUGEE ORGANIZATION. Constitution. mhahtag Meadow, N. Y., Dec. 15, 1946. 
Signatures: 


China. Apr..29, 1947. N. Y. T., Apr. 30, 1947, p. 6; U. N. W. B., May 6, 1947, 
p. 466. 


New Zealand. Mar. 17, 1947. U. 


WHALING. Supplementary Prosocol. 
Signatures: 


N. W. B., Mar. 25, 1947, p. 278. 
Loncon, March 3, 1947. 


Australia, Canada, Denmark, Frances, New Zealand, Norway, Soutk ‘Africa, 
U. S. 8. R., United Kingdom, United States. D. 3. B., May 18, 1947, p. 1005. 


Text: Cong. Ree. (daily Apr. 80, 1947, p. 4418; G. B. T. 8. No. 28 (1947), Cmd. 
7107. 


Dororsy E. Darr 


JUDICIAL DECISIONS 


NEW YORK LIFE INSURANCE COMPANY ». 
LOUISE C. EENNION 


UNITED STATES CIRCUIT COURT OF APPEALS 
TENTH ciRcorm* 


[November 6, 1946] i 7 


Attack ty ore sovereign state upon another with intent to wage war and resistance 
by the latter bring state of war into being wiihout further formality. 


Mourrau, Cirsuit J nudge, delivered the opinion of the court. 


The New York Life Insurance Company issued its policy of insurance 
to Captain Mervyn S. Bennion, providing for double indemnity for acci- 
dental death, but specifically excluding from its coverage death resulting 
from ‘‘war cr any act incident thereto.” The policy is a Virginia con- 
tract, executed May 23, 1925. On acccunt of the insured’s occupation as 
a naval cfficer, an extra premium, equal to the normal charge for -double 
indemnity benefits, was included in the total premium. 

-When the Japanese attacked Pearl Harbor on the morning of December 
7, 1941, Captain Bennion was in command of the Battleship West Virginia, 
at that time lying at anchor in the Harbor. While at his post of duty re- 
pelling the attack, he was killed soon after its ‘commencement by a frag- 
ment of a Japanese bomb or shrapnel. The Company paid the face 
amount of the policy, but denied liability for double indemnity on the 
grounds thet death resulted from war or an act incident thereto within the 
méaning of the policy. The trial court granted reccvery, and the Com- 
pany has appealed. 

According to official reports, 250 or 30C Japanese Lombing and torpedo ` 
planes took part in the attack, resulting in 3,485 American casualties; 
severe damage to or loss of 8 battleships, 3 light cruisers, 3 destroyers, 3 
miscellanzous. vessels, and 188 planes, as well as damage to land-based mili- 
_tary installations. Japan suffered something less than 100 casualties, the 
loss of 29 planes, and 5 midget submarines. The event was one of the 
greatest military and naval disasters in cur nation’s history. When the © 
attack wes launched, we were not only et peace with Japan, but were actu- 
ally engaged in a peace conference with her envoys. It was deliberately. 


* Text provided by courtesy of Edvin Borchard, of Counsel for appellant, and United 
States Law Week. 

1 The Roberts Report, Senate Document 159, 77th Congress, 2nd. Session. Joint Com- 
_ mittee on Investigation of the Pearl Harbor Attack, Congress of the United States, 
` Senate Document 244, 79th Congress, 2nd Session. 
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and strategically planned, and while recognized as a possibility in view of 
our strained relations, came as a complete surprise to our civil, military and 
naval authorities. ; 

About one hour after the commencement of the attack (7:30 A.M. 
Honolulu time, 1:30 P.M. Washington time), the Japanese envoys in , 
Washington delivered a note to our State Department informing our Gov- ` 
ernment of the severance of diplomatic relations. The delivery of the. 
note was intended to coincide with tie attack as a part of Japan’s prear- 
ranged war strategy. About three Lours after the commencement of the 
attack, and while it was in progress, the Japanese Imperial Headquarters 
announced that.war began as of ‘‘dawn’’ that date, meaning 7:30 A.M. 
Honolulu time. About eight hours still later (3:00 P.M. Honolulu time, 
9:00 P.M. Washington time), the United States Embassy at Tckyo re- 
ceived a communication from the Japanese Foreign Minister, informing 
our Government that a state of war had arisen between tae two countries. 
“beginning today.’’ President Roosevelt appeared before a joint session 
of Congress on the following day, December 8th, to request that Congress 
declare the existence of a state of wer bezween the United States and the 
Japanese Empire. The Congress wes informed that ‘‘Yesterday, Decem- 
‘ber 7, 1941 * * * the United States of America was suddenly and de- 
liberately attacked by naval and air forces of the Empire of Japan.” 
After detailing the course of events of the preceding day, the President 
asked the Congress to declare that “since the unprovoked and dastardly 
attack by Japan on Sunday, December 7th, a state of war has existed 
between the United States and the Jepanese Empire.?’ (See House Docu- 
ment 453, 77th Congress, Ist Session.) The Congress responded by joint 
resolution ‘‘that the state of war bezweer the United States and the Im- 
perial Goverriment of Japan which Las ttus been thrust upon the United 
States, is hereby formally declared. * * *’’ The resolution was approved 
by the President and became effective December 8, 1941, at 4:10 P.M, ` 
Washington time. (55 Stet. 795.) 

- No one denies the grim reality that the attack beginning December 7, 
1941, at about 7:30 A.M., Honolulu time, marked the commencement of an 
armed conflict between two sovereig nations which ended only when the 
Japanese surrendered nearly four years -ater. Furthermore, it seems to 
be agreed that the existence or non-existence of a state of war is a politi- 
cal question, to be determined by the political department of our Gov- 
ernment. The basic difference lies in tae contention on the one hand 
that a formal declaration by the Congress, which alone has the constitu- 
tional power to declare aud’ make war, is an essential prarequisite to ju- 
dicial cognizance of its existerce; amd the contention on the other hand 
that the existence of a war is not dependent upon its formal declaration, 
but rather is determinable from an appraisal of actualities; that the for- 
mal declaration by Congress on the day after the attack was merely a 
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formal recognition of that which was already actually in existence. Both -` 


ive 


contentions find very respectable support in the adjudicated cases. Since - 


the contract was made in Virginia, its construction and effect are of course’ 


governed by Virginia law. But the Virginia couris have not spoken, and 


we therefore have the duty to determine what we eoncéive will be-the law “ys 


of Virginia when its courts do speak on the subjeat. 

All of the cases which suppor: the appellee involve she death of an in- 
sured resulting from the Pearl Harbor attack urdar contracts of insur- 
ance, containing either identical or similar words of exclusion as those 
under consideration here. They are bottomed on the 2oncept that courts 
may not take judicial notice of the existence of a war until it is formally 
and officially declared by the Congress of the Unitec States; that the par- 
_ ties contracted in contemplation of this rule of law and are bound by it. 
A valid distinction is drawn between an act of war and a state of war, and 
the attack of December 7th is characterized as an ect of war, which did, 
but not necessarily, eventuate in a state of war. The Panay Incident on 
the Yangize River in China is suggested as a comparable act of war which 
did not eventuate in a state of war. Then too, it is said, in accordance 


re 
ie 


with the universal rule, that if the words used to express the intention of. : 


the parties in the contract are ambiguous or susceptib_e of two meanings, 
one of which will permit recovery and the other wil not, it should be given 
a construction most favorable to the insured. West v. Palmetto State Life 
Ins. Co., 25 S. E. 2d 475; Rosenau v. Idaho Mutual Banefit Assn., 145 P. 
2d 227; Savage v. Sun Life Assur. Co., 57 Fed. Supp. 620; Gladys Ching 
Pang v. Sun Life Assur. Co., Supreme Court of the Territory of Hawaii, 
October Term, 1945. 

The last cited case from the Territory of Haweii cells attention to the 
joint resolution of Congress, approved December 8ih, formally declaring 
war, and points to what it considers the significarce of the failure of the 
Congress to comply with the President’s request to declare that a state-of 
war had existed since the ‘‘unprovoked and dastardly attack by Japan on 
Sunday, December Tth.’ To show that the Congress could have, but 
did not recognize the existence of a state of war cn December 7th, the court 
emphasized the difference between this resolution and the joint resolu- 
tion of Congress formally declaring war on Spaia on April 25, 1898, in 
which war was specifically declared to exist, and hac existed since the 21st 
day of April, 1898. The court also cites and quotes from a treatise by 
Manley O. Hudson, 39 Harv. Law Review, 1020, to the effect that for the 
purpose of municipal law, a state of war between the United States and 
Germany did not exist until its formal declaration by joint resolution of 
Congress on April 6, 1917, although the Congress wes ‘‘perhaps compe- 


tent” to give the declaration a retroactive effect in view of the many previ- ` 


ous acts cf war committed by Germany against the United States. This 
argument, of course, assumes the premise that the courts may not take 
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notice of the existence of a state of war until it is formally declared by the 
Congress. 

The authorities which support the contentions of the appellant alko in- 
volve insurance contracts which are identical or similar to ours. Vander- 
bilt v. Travelers Ins. Co., 184 N.Y.S. 54, involved an insurance contract 
- excluding from its coverage ‘‘death * * * resulting directly or indirectly, 
wholly or partly, from * * * war or riot.” The insured lost his lfe 
when a German submarine sank the British steamer Lusitania, on which 
he was a passenger. At that time a state of war existed batween Germany 
and Great Britain, but not between Germany and the United States. The 
court rejected the contention that the United States must have been at war 
with Germany in order to come within the language of the policy, holding 
that ‘‘war is every contention by force between two nations under au- 
thority of their respective governments.’’ 

Stankus v. New York Life Ins. Co., 44 N. E. 2d 687, involved an insur- 
ance contract also issued by this riat containing identical words of 
exclusion. The insured, a seaman in the United Sthtes Navy, lost his life 
when the U.S.S. Ruben James was torpedoed by German submarines on 
October 30, 1941. At that time, Germany was at war with Great Britain, 
but at peace with the United States. In holding that the insured’s death 
resulted from war or an act incident thereto, the court reasoned that the 
existence of a war was not dependent upon its formal declaration, but 
that any conflict between the armed forces of two nations under authority 
of their respective governments was commonly regarded as war. The 
- attack on Pearl Harbor was cited as the latest illustration of war without 
formal declaration. Referring to the insurance contract, the court noted 
that the term war, as used therein, was not limited or restricted by any- 
thing appearing in the policy; that it referred to no particular type or 
kind of war, but applied in general tc every situation that ordinary 
people would commonly regard as war, and should be so construed and 
enforced. In support of its definition of war, the Massachusetts ‘court 
cited Bas v. Tingy, 4 Dall. 36, 1 L. Ed. 731; The Prize Cases, 2 Black 635, 
17 L. Ed. 459; Montoya v. United States, 180 U. S. 261; Oetjen v. Central 
Leather Co., 246 U.S. 297; Hamilton v. Me piaogari 136 F. 445; Gitlow v. 
Kiely, 44 F. 2d. 227. 

In the Prize cases, supra, after the outbreak.in hostilities Patran the 
States, President Lincoln, on April 19 and 27, 1861, issued an executive 
proclamation establishing a blockade of ell Southern ports, and ordered 
the capture of all vessels violating the blockade. In pursuance of the 
proclamation, certain vessels belonging to foreign countries were captured 
and held as prizes of war. Congress was in recess at the time and had 
not acted upon the insurrection, and the question arose whether the vessels 
thus captured and held were war prizes under either municipal or inter- 
national law. It was argued with great force and eloquence that since 
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Congress alone was empowered to declare war, there.could be no war cog- 
nizable in the courts without and until a legislative declaration thereof; 
that only she Congress could interrupt the otherwise peaceful commerce 
between friendly nations. In holding that the vessels seized under the 
executive proclamatior. were war prizes. the court recognized that Con- 
gress alone had the constitutional power to formally declare a national 
‘or foreign war, but it also affirmed the power cf the President, as Com- 
mander and Chief of the army and navy, to use the military and naval 
forees of the United States in case of invasion by a foreign nation. Said 
the court, ‘‘If a war be made by invasion of a foreign nation, the Presi- 
‘dent is not only authorized but- bound to resist force, by force. He does 
not initiate the war, but is bound to accept the challenge without waiting 
for any special legisletive authority. And whether the hostile party be 
a foreign invader, or States organized in rebellion, it is none the less a 
war, althcugh the declaration of it be ‘unilaterial.’’’ The court called 
attention to the historical fact that the battles of Palo Alto and Resaca de 
la Palma had been fought before the passage of the Act of Congress de- 
elaring war on Mexico on May 13, 1846, which recognized ‘‘a state of 
war as existing by the Act of the Republic of Mexico.” (9 Stat. 9.) And 
speaking of the commencement of the Civil War, the court used language 
which has singular application to our situation. ‘‘However long may 
have been its previous conception, it nevertheless sprung forth suddenly 
from the parent brain, a Minerva in the full panoply of war. The Presi- 
dent was bound to meet it in the shape it presented itself, without wait- 
ing for Congress to baptize it with a rame; and no name given to it by 
him or them could change the fact.” And speaking of the province of 
the courts in a situation of this kind, the court said, ‘‘They cannot ask a 
court to affect a technical ignorance of the existence of a war, which all 
the world acknowledges to be the greatest civil war known in the history 
of the human race * * +.” Thus, the court left no doubt that the execu- 
tive proclamation was a political determination of a state of war, of which 
the courts were bound to take judicial cognizance. 

When one sovereign nation attacks another with premeditated and de- 
liberate intent to wage war against it, and that nation resists the attacks 
with all the force at its command, we have war m the grim sense of real- 
ity. It is war in the only sense that men know and understand it. Man- 
kind goes no further in his definitive search—he does not stand on cere- 
mony or wait for technical niceties. To say that courts must shut their 
eyes to realities and wait for formalities, is to ect off the power to reason 
with concrete facts. We cannot believe that the courts are deprived of 
the power to deal with this vital question in a practical and realistic sense. 

Let us suppose that Congress was not in session on December 7th when 
the Japanese attacked, and could not convene for thirty days, therefore 
could not and did not formally declare or recognize a state of war until 
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January 8, 1942. Meanwhile, the President, acting in his capacity as 
Commander and Chief of the armed forces, took all available measures, 
not only to repel the invasion, but waged, as we did, an offensive war at 
Midway and throughout the Pacific. And let us suppose that the insured 
here had been killed on January 7, 1942, in one of the many sea battles 
which ranged over the Pacific immediately after the Pearl Harbor attack. 
In these circumstances, it cannot be denied that the acts and conduct of 
the President, acting in furtherance of his constitutional authority and 
duty, would constitute a political determination of a state of war of which 
the courts would take judicial notice. We can discern no demonstrable 
difference in the supposition and the actual facts, and ‘we therefore con- 
clude that the formal declaration by the Congress on December 8th was 
not an essential prerequisite to a political determination of the existence of 
a state of war commencing with the attacx on Pearl Harbor. 

But the actual existence of a state of war and the political determina- 
tion of its commencement with the attack on December 7th is immaterial 
to this lawsuit if the word wer, as used in the contract, was intended by 
the parties to mean a state of war which commenced only with a formal 
declaration by Congress on December 8th. In construing and interpre- 
ting the contract between the parties, it is our function and duty to ascer- 
tain and effectuate their lawful intention. In so doing, we should place 
ourselves in the position of the parties waen the contract was made, con- 
sider the purposes, the subject matter, and the circumstances under which 
their minds met. New York Casualty Co. v. Sinclair Refining Co., 108 F. 
2d 65; Cocke v. Vacuum Oil Co., 68 F. 2d 406; Western Commercial 
Travelers Assn. v. Smith, 85 F. 401; Restatement of Contracts, Sec. 226 & 
236. 

The subject matter of the contract was a risk assumed on the life of the 
insured by the Company, for a stipulatel premium, and the use of the 
word war was obviously intended to denote a restriction or limitation 
upon the risk assumed. It is plain, thereZore, that the definition given to 
the word war bears a direct relationship tə the risk assumed, which is the 
subject matter of the contract. Viewed in this light, it is also plain that 
when the parties used the word war, ‘they had in mind the hazard to 
human life incident thereto. Virginia courts adhere to the general rule 
that, as in other contracts, words used in insurance contracts to express 
the intent of the parties are to be construed in their plain, ordinary and 
popular sense, unless it is evident from tke general scope and purpose of 
the contract that the words were intended to have some other special - 
meaning. United States Mutual Accident Assn. v. Newman, 3 S. E. 805; 
Darden.v. North American Benefit Assn. 170 Va. 479, 197 S. E. 413; 
Cooley Briefs on Ins., Vol. 2, p. 1004; Restatement of Contracts, Sec. 235; 
29 Amer. Juris., Sec. 159, p. 175. Furthermore, the language used in the 
contract to express the intention of the parties is that of the Company, and 
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it is only consistent with reason and justice that if a critical werd or 
phrase in the policy is susceptible of more than one meaning, one of which 
permits rezovery and the other does not, it should be given the constriction 
most favorable to the insured. United States Mutual Accident Assn. v. 
Newman, supra; Marandino v. Lawyers’ Title Ins. Corp., 159 S.. E. 181; 
Stroehmann v. Matual Life Ins. Co. of New York, 300 U. S. 435; Berg- 
holm v. Peoria Life Ins. Co., 284 U. S. 489: 

But we can find nothing in the subject matter, the context, or the pur- 
pose of this contract to indicate that the parties intended to use the word 
war in the technical sense of a formally declared war. The parties did not 
specify any particular type or kind of war, rather they used the all in- 
clusive term, and we think it only fair to assume that they had in mind 
any type or kind of war in which the hazard of human life was involved. 
In short, we think the parties contracted with reference to a ‘‘shooting 
war.” It follows therefore that the insured’s death resulted from war 
or an act incident thereto within the meaning and purpose of the insarance 
policy. 

Finally, it is argued that the Company is precluded from contesting its 
liability under the policy by virtue of Section 4228(a), Virginia Code, 
1924, which pertinently provides that an insurance policy shall not be con- 
testable for any cause after one year from the date of its issuanc2 ‘‘ex- 
cept for nonpayment of premiums, or the violation of the conditions of 
such policy requiring the payment of additional premium in the event of 
naval or military service in time of war; * * *’’ This statute necessarily 
enters into and becomes a part of every insurance contract written in the 
State of Virginia. On this basis, it is contended that since the provision 
covers and includes military service,-within the limits of the risk assumed, 
the policy caunot be contested, because death resulted from military service 
unless the insured viclated the conditions requiring the payment oZ addi- 
tional premium. 

But the Virginia courts have held that this statute relates to the validity 
of the contract, and does not: deny the Company the right to controvert the 
amount of its liability, or to ‘‘contend that the risk was not assumed in the 
coverage.” Darden v. North American Benefit Assn., 170' Va. 479, 197 
S. E. 418. See also New England Mutual Life Ins. Co. v. Mitchell, 118 F. 
2d 414, construing the same statute. Statutes of similar import have re- 
ceived a like construction by other states. See Metropolitan Life Ins. Co. 
v. Conway, 252 N. Y. 449, 169 N. E. 642; Equitable Life Assur. Society 
v. First National Bank, 118 F. 2d 272; Head v. New York Life Ins. Co., 
43 F. 2d 517. The statute did not preclude a denial of coverage as in this 
case. 

The judgment is REVERSED. 
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Huxman, Circuit Judge, DISSENTING: 


- In my judgment, the decision of the lower court should be affirmed. In 
Gladys Ching Pang v. Sun Life Assur. Co. of Canada, decided at the Oc- 
tober, 1945, term of the Supreme Court of the Territory of Hawaii, the 
court concluded that the attack on Pearl Harbor on December 7, 1941, did 
not constitute war so as to relieve an insurance company of liability under 
a similar exclusion clause. This is a well reasoned, exhaustive opinion, and 
I agree with its reasoning. The gist of this opinion is adopted for the 
purpose of this dissent. In addition to what is said in that case, I desire 
to make the following observations. 

It is, of course, recognized without exception that where ambiguity 
exists in words or terms of an insurance contract, such ambiguity is most 
strongly construed against the insurance company and in favor of the in- 
sured. It is equally well recognized that a court may not and should not 
create an imaginary ambiguity in order to construe a contract against the 
company. 

If the word ‘‘war’’ has but cne meaning and is susceptible of exact defi- 
nition so that the minds of reasonably incelligent men cannot differ as to 
its meaning, there is no cczasion for the construction of the contract. It _ 
must, then, be given the one meaning which it has to men of such intelli- 
gence. But if, on the other hand, it has different meanings, or if what is 
war may have different meanmgs when considered in different settings, 
then there is ambiguity in the use of these terms in the contract, unless the 
sense in which they are used is clearly set out and defined. 

‘War’ is a word of many meanings. It cannot be said that it has but 
a single meaning. Neither does what constitutes war between’ nations 
mean the same things at all times. So taere are acts of war, or acts of 

eression, which, while they may lead to war, do not constitute war them- 
selves. So, also, there is war in the legal sense, and in the material sense. 
Legal war exists when there is an interruption of all pacific relations be- 
tween nations and an authorized contestation of armed forces by the con- 
stitutional authority of the nations, while material war is evidenced by _ 
the use of armed forces by the parties. It is said that war ‘‘is not a mere 
eontest of force, but must be an armed struggle carried on between two 
political bodies ‘each of which exercises de facto authority over persons 
within a determinate territory, and its existence is determined by the au- 
” thorized political department of the government.’’* 

In a legal.sense, we are not and cannot be at war with another nation 
until Congress has declared war, either by a formal declaration of war or 
by an Act of Congress evidencing its consent to the waging of war, ‘such 
as providing for the raising and equippicg of armed forces, and author- 
izing the President to use them in combat with an aggressor naticn. An 


1 See 67 C.J., Sec. 1, on War. 


688 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


act of aggression, whether large or small, by another nation, does not 
create a state of war until we accept the challenge in a way provided for 
under our Constitution. - The President has power to resist acts of aggres- 
sion, but he is powerless to declare war, go to war, or put us into war with- 
out the formal action of Congress expressed by some form of statutory 
enactment. 

If we were at war with Japan during the attack on Pearl Harbor on De- 
cember 7, we were likewise at war with Japan during the bombing of the 
Panay. The Panay incident is sought to be distinguished on the ground 
that it was unintentiorial on Japan’s part, and the result of an accident. 
That was the explanation Japan gave, and we chose to accept it, because 
we did not at that time want to go to war. There is no doubt now that 
the Panay incident was deliberate, and I doubt if our government officials 
misunderstood it at the time. If the Pearl Harbor incident constituted 
war, then we were at war with Mexico when our fleet bombarded Vera 
Cruz, and we were at war with Mexico when our armed forces invaded 
Mexico in pursuit of Villa. Certainly the attack on Vera Cruz was just 
as deliberate as the attack on Pearl Harbor. ‘There was no accident or mis- 
understanding in that attack. The gunfire from our warships was de- ° 
liberately and intentionally directed against the property of a sovereign 
nation, and killed Mexican citizens and destroyed Mexican property. 
Everyone knows that for a number of years, even before we went to war 
_ with Japan, the Japanese and Russian forces in Manchuria made numerous 
attacks on each other, some lasting for days. Yet both nations chose to 
ignore them and refused to go to war. During all this time they main- 
tained their diplomatic relations and carried on their ordinary peace-time 
activities. It will be recalled that for a long time after we were at war 
with Japan, we urged Russia to sever diplomatic relations with Japan and 
go to war against her, but that Russia refused, and declared war and went 
to war against Japan only during the closing months of the war. Cer- 
tainly, all of these acts of war which the Russian and Japanese forces 
committed against each other were deliberate and intentional. It can- 
not, however, be contended seriously that Russia and Japan were at war 
during the time of each of these incidents, extending over a number of 
years, but were then immediately at peace again when the incident was 
over, and were at war again when the next incident occurred, because 
during all of this time they continued their diplomatic relations and con- 
sidered themselves to be at peace. These illustrations could be multiplied . 
many-fold, but they suffice to show the distinction and difference between 
acts of aggression, which may or may not lead to war, and war itself. 
The only difference between the Pearl Harbor incident and the Panay and 
Vera Cruz incidents is one of degree. Those incidents did not lead to 
war. While the incident at Pearl Harbor did lead to war, it was legally 
possible to avoid war, and war did not come until it was declared. 
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Neither is the risk assumed for loss from acts of aggression between the 
armed forces of nations as great as loss from war. An act of aggression 
or an act of war may be a single incident or a limited number of incidents. 
Acts of aggression also cover a shorter period of time and are not waged 
with the same intensity as battles in war. As a result, an insurance com- 
pany might well be willing to assume such risks, but not be willing to 
assume the enormous loss resulting from a legally declared war. 

It seems to me that the word ‘‘war’’ and what constitutes war is sus- 
ceptible of different meanings and incapable of exact definition. It fol- 
lows that the sense in which these terms are used in the exclusion clause is 
ambiguous. While it may not be of legal significance, it is worthy of note 
on the question whether there is uncertainty in the mind of the company 
-as to the ambiguity in the terms of the exclusion clause, that in another 
policy which we had occasion to consider in New York Life Ins. Co. v. 
Cooper, decided on the 26th day of October, 1946, the language employed 
was entirely different. The language in that policy excluded loss from 
death resulting ‘‘. . . from military or naval service in time of war; from 
a state of war, or insurrection.” This language is certainly broader than 
the language in the policy in question here, and does not have the same 
meaning. ; - $ 

When ambiguity once exists, our duty under the well recognized rule of 
construction is clear. We do not gaze into a crystal ball to try. to place 
ourselves in the position of the parties at the time of the execution of the 
contract in order to attune our minds to theirs, to try and think their 
thoughts as to how they would consider such a subsequent act as Pearl 
Harbor. The rule is clear that in such a case, we adopt the meaning most 
beneficial to the insured, and construe the contract most favorably to him. 
So construed, the ruling should be that the policy excludes loss from death 
resulting from war, meaning a legal war, but covers loss for death re- 
sulting from. acts of aggression, whether they did or did not subsequently 
lead to war. 

. For the above reasons, I respectfully dissent. 


` 
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WESTCHESTER COUNTY v. RANOLLO 
CITY COURT OF NEW ROCHELLE, N. Y. | 


[November 8, 1946] 


In prosecution of employée of United Nations for operating automobile at excessive 
speed question whether employée was immune from proseeution because of provisions of 
Congressional act heid required te be treated under ial rules of construction ap- 
plicable to crimiral proczedings. 

Motorist was not immune from prosecution for driving automobile in excess of speed 
limits because he was employée of United Nations and was driving Secretary General 
of United Nations at time of alleged excessive speed. 


The defendant, as the operator of a motor vehicle, is charged with bav- 
ing violated the provisions of the ordinances of the Westchester County 
Park Commission, in that he did on the 17th day of October, 1946, on the 
Hutchinson River Parkway, a, public highway in this City, operate said 
vehicle, for a distance greater than a quarter of a-mile, at a rate of speed 
cf fifty miles per hour, the legal limit being forty miles. Appearing 
through counsel, the defendant answers that he was operating said motor 
vehicle at the time and place complained of as an employee of the United 
Nations, and, in fact, he was accompanied in the vehicle at the time by the 
Hon. Trygve Lie, Secretary-General of the United Nations, and by virtue 
of these facts he urges that he is immune from preiero in this Court, 
or, for that matter, in any Court. 

The claim for immunity rests upon Executive Order 9698, promulgated 
by the President of she United States February 19, 1946, by virtue of the 
authority vested in the President by Sec. 1 of the International Organiza- 
tions Immunities Act Approved December 29, 1945, otherwise known as 
Public Lew 231, 79th Congress. That statute was enacted and designed 
to implement the Immunities provisions as embcdied in the Charter of the 
United Nations. 

By the provisions of Article 105 of Chapter XVI of the United Nationa 
Charter the signatories, including the United States, covenated and agreed: 


.1. The Organization shall enjoy in the territory of each of its Mem- 
bers such priviceges and immunities as are necessary for the fulfil- 
ment of its purposes. 

2. Representatives of the Members of the United Nations and off- 
cials of the Organization shall similarly enjoy such privileges and 
iramunities as are necessary for the independent exercise of their func- 
tions in connection with the Organization. 


It is to be noted significantly at this point that the diet ‘such privi- 
leges and immunities’’ is nowhere defined in the Charter. 

The Congressional Act (Public Law 291) provides, among other things, 
that ‘‘the privileges, exemptions and immunities provided for’’ herein may 
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be accorded, withheld, withdrawn, conditioned or limited by Executive 
Order of the President (Sec. 1). 

By Sec. 7 of the Act the national policy on the subject of immunity is 
laid down in the following words: 


(b) Representatives cf foreign governments in or to international 
organizations and: officers and employees of such organizations shall 
be immune from suit and legal process relating to acts performed by 
them in their official capacity and falling within their functions as 
such representatives, officers or employees except insofar as such im- 
munity may be waived by the foreign government or international or- 
ganization concerned. 


One examines the statute in vain for any definition of the term ‘‘legal 

process’’ or of the term ‘‘in their official capacity and falling within their 
functions as such representatives, officers or employees.*’ 
_, Again when we turn to Executive Order 9698, there is a declaration by 
_ the President that the United Nations are ‘‘entitled to enjoy the privileges, 
exemptions and immunities conferred by the said International Organiza- 
tions’ Immunities Act,’’ without any attempt to further define or limit or 
prescribe the extent of the immunities so conferred. 

It is urged in behalf of the defendant that the application of these cited 
provisions requires the exemption from prosecution or suit, crirainal or 
civil, and without regard to the degree of the offense committed, of all 
personnel accredited to the United Nations as an international organization, 
without regard to the question as to whether the one so involved is the Secre- 
. tary-General himself or an accredited delegate to the Organization’s deliber- 
ations, or the humblest servant attached to the personnel of the Organiza- 
tion, end without regard to the importance or unimportance of the fune- 
tions of the particular individual defendant in the deliberations and 
workings of the Organization so long as the defendant, at the time of the 
commission of the offense cr the incurring of the liability, be actirg in his 
official capacity. This Court is not prepared to accede to that view. 

In the absence of statutory definitions, the question presented must be 
treated under the general riles of construction applicable to criminal pro- 
ceedings in this State. Section 21 of the Penal Law very aptly furnishes 
the Tule of construction in the following language: 


The rule that a penal statute is-to be strictly construed does not ap- 
ply to this Chapter or any of the provisions thereof, but all such pro- 
visions must be construed according to the fair import of them terms, 
te promote justice and effect the objects of the law. . 


. To recognize the existence of a general and unrestricted immunity from 
suit or prosecution on the part of the personnel of the United Nations, so 
long as the individual be performing in his official capacity, even though 
the individual’s function has no relation to the importance or the success 
of the Organization’s deliberations, is carrying the principle of immunity 
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completely out of bounds. To establish such a principle would in efect 
, create a large preferred class within our borders who would be immune to 
punishmert on identical facts for which the average American would be 
subject to punishment. Any such theory does violence to and is repugnant 
to the American sense of fairness and justice and flouts the very basie prin- 
ciple of the United Nations itself, which in its preamble to its Charter 
affirms that it is created to give substance to the principle that ‘‘the rights 
_ of all men and women are equal.” 

' Furthermore, the establishment of such a rule of immunity would far 
exceed any effort heretofore undertaken in the intercourse between nations 
_ to recognize the principle of diplomatic immunity, for ambassadors and 
foreign ministers and members of their households, accredited to a specific ' 
nation and enjoying immunity from prosecution here under the provisions - 
of See. 25 of the Penal Law, at least, theoretically, were subject to return 
to their own country for trial and punishment. The United Nations has 
no tribunal for the trial and punishment of offenders among its personnel, 
and if blanket immunity were to be recognized as prevailing in this case 
then one would Save to come to the conclusion that such an offender could 
escape trial and punishment completely. Certainly no court of justice, 
and no people who believe in justice, would be prepared to endorse such a 
position. 

It is interesting to note that research discloses a similar attempt to es- 
cape panishmen: by one Avenol in the Courts of the Republic of France 
in 1934, when he was being held to account for alleged failure to support 
his femily, he then being the Secretary-General of the ill fated predecessor 
to the present International Organization, namely, the League of Nations. 
The judgment in that instance refused to accord the claimed immunity, 
with the commert, ‘‘No one may claim to be immune from suit in 50 States. 
That is practically in all the world. Such a privilege would be abhorrent 
to the fundamental idea of justice.’’ 

There can be no disputing of the proposition that if these international 
legislative bodies are to function properly within the borders of the par- 
ticular nation that may be housing their activities, a certain amount of 
immunity, exemption and privilege is necessary to insure their necessary 
personnel against harassment by way of court prcceedings, civil or. crimi- 
nal, and every right thinking American citizen is sincerely anxious that the 
deliberations of this international body shall proceed uninterruptedly and 
with a maximum measure of success in everyone’s interests. 
`, This assurance can be given by interpreting the language of the Charter 
and the Act of Congress and the Presidential Executive Order as being 
limited in the application of the principle of immunity to those personnel 
whose activities are such as to be necessary to the actual execution, of the 
purposes and deliberations of the United Nations as distinguished from 
those household servants and personnel who merely serve the personal 
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. comfort, convenience or luxury of the delegates and Secretariat who actu-- 
ally perform the true functions of the Organization. It is only by the 
application of such a rule that one can ke said to be interpreting the law 
‘‘ according to the fair import of its terms to promote justice and effect the 
objects of the law.’’ 

Our State and national legislators enjoy a measure of immunity so as 
to insure the proper functioning ‘of the Congress and of the State Legis- 
latures, which falls far short of that measure of immunity contended for 
on behalf of the personnel of the United Nations, and no valid reason exists 
why the immunity accorded to the United Nations should be greater in 
scope than that found necessary to insure the proper functioning of our 
own Congress. 

It is only by a proper definition of the immunity to be accorded to the 
personnel of the United Nations and by a proper circumscription of the 
effect to be given the Congressional language that the American people can 
be assured that the hospitality accorded the United Nations on American 
soil will not be abused by conduct on the part of even the humblest mem- 
ber of its personnel in a manner that is hostile to the American concept of 
the equal administration of justice among our people. This Court feels 
strongly that the question of immunity under these circumstances should 
be entrusted not to the whim or caprice of any individual or committee 
that might speak for the United Nations Organization, but rather that 
such immunity should be available only when it is truly necessary to assure 
the proper deliberations of the Organization—a cireumstance that could 
be readily brought about if the granting of immunity were restricted to 
those cases where our own State Department certified that the exemption 
from prosecution or suit was in the public interest. 

In the light of the foregoing citations and principles, this Court holds 
that upon the facts in this case the defendant is not éntitled to immunity 
as a matter of law without a trial of the issue of fact and is accordingly 
required to plead to the Information before the Court. 


BOOK REVIEWS AND NOTES 


Tratado de Derecho Internacional Público. By Hildebrando Accioly. 
Ric de Janeiro: Imprensa Nacional ;. 1945-1945. Vol. I, Pp. xxvi, 664; 
. Vol. II, Pp. vii, 519; Vol. ITI, Pp. viii, 645. 


In these three volumes the distinguished Brazilian jurist, now holding 
the post of the Under-Secretary of State in his country’s Foreign Office, 
gives us a Spanish translation of his three volumes published in Portuguese 
in 1933;* at the same time he has taken the opportunity of revising thé 
earlier volumes and bringing the material down close to the date of publi- 
cation. American jurists, to whom Portuguese may have presented greater 
difficulties, have now an opportunity to hecome acquainted with the inter- 
pretation of international law by one of the foremost representatives of 
Latin American thought. . 

What characterizes Ambassador Accioly’s work is the balanced judgment 
whick he shows in treating the controversial aspects of his subject. In 
raspect to classification of material and analysis of the subject the author 
follows the general lines of the Latin tradition. He is not a positivist, 
because he has to keen an appreciation of the inadequacy of a law based 
upon nothing more than the rules to which states have given their specific 
assent. He does not derive international law from the will of the state, 
because it seems clear to him that individual self-interest is a precarious 
source? of juridizal rules. He asserts the priority of international over 
national lew as the only possible conditicen of the existence of a true com- 
municy of states. 

Upon the fundamensal issue of sovereignty Accioly makes clear that the 
sovereignty of the state is subject to the law, and that it can not be made 
a justification for arbitrary conduct. The very existence of the interna- 
tional community implies restrictions upon the ‘‘independence’” of states. 
Incidentally the author calls attention to the provisions of the Brazilian 
Constitution of 1891, as revised in 1926, which gave to the Supreme Court 
jurisdiction over suits ‘‘between foreign nations and the Union or the 
States,’’—a provision which has been carried over into the Constitution of 
Brazil of 1946, by which the Federal Supreme Court has competence to 
try ‘‘litigation between foreign powers and the Union, the States, the 
Federal District and the Municipal districts.’’ 

Upon the higaly controversial problem in Latin America of the con- 
ditions which should attend the recognition of new governments the author 
points out the illogical and impractical character of the Estrada Doctrine, 


* Reviewed in. this JOUENAL, Vol. 28 (1934), p. 615; Vol. 29 (1935), p. 588; Vol. 
30 (1936), p. 563. 
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-~ asserting that the procedure of recognition is in no way an attack upon 
the sovereignty of the state, and that the substitute offered of maintaining 
or withdrawing diplomatic missions would be but another form of recog- 
nition. In respect to the thorny problem of intervention, the author, after 
analyzing the various forms of intervention and discussing instances taken 
from Brazilian history, is not afraid to contemplate the possibility, ‘‘when 
international organization becomes further advanced,” of a right of col- 
lective intervention by the whole body of states as a means of correcting 
abuses and injustices. Upon the subject of the responsibility of the state 
he finds no difficulty in accepting the principle of the minimum standard 
of justice which the government of the alien may claim in his behalf. 

The treatise of Sr. Accioly is valuable not only because it is marked by 
good judgment in the treatment of problems which are still on the fringes 
of international law, but because it contains at the same time numerous 
illustrations of the application of legal principlés taken from the foreign 
relations of Brazil. The rapid development of the regicnal group of the 
American States within recent years makes it all the more important that 
students in the United States should keep in touch with the juridical prob- 
lems of Latin America and with the traditions and ideals of Latin American 
jurists, among whom the author takes first rank. 

2-5 C. G. FENWICK 
Of the Board of Editors 


The British Year Book of International Law, 1945. London: Oxford 
University Press; 1946. Pp. vi, 341. Index. 


. This second volume of the British Year Book of International Tud to 
appear under the editorship of Professor H. Lauterpacht maintains the 
high standards of the 1944 volume. 

Of outstanding value are the contributions of Mr, C. Wilfred Jenks, 
Legal Adviser of the International Labor Office. In an article of sixty- 
two pages Mr. Jenks discusses ‘‘'Some Constitutional Problems of Interna- 
tional Organizations.’’ Under this rubric he makes & comparative study 
of the constitutional provisions and the constitutional practice of the 
United Nations, the League of Nations, the International Labor Organiza- 
tion, the United Nations Relief and Rehabilitation Administration, the 
"Food and Agriculture Organization, the International Bank and Fund, 
the International Civil Aviation Organization, and various other compara- 
ble organizations and agencies. Topics to which he devotes considerable 
attention include Purposes and Competence; Membership (ineleding ad- 
mission, withdrawal, expulsion, and suspension); Composition cf Repre- 
sentative Organs; Voting; Permanent Staffs; Powers; Immunities; 
Finances; Amendment. Here is the grist for many an advanced seminar 
in international organization. In a shorter Note Mr. Jenks discusses ‘‘The 
Legal Personality of International Organizations.’’ 
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In “Some Aspects of Modern Contraband Control and the Law of 
Prize.” Mr. Q. G. Fitzmaurice rouses the sleeping dogs of Anglo-American 
controversy over neutral rights and attempts to justify British prize court 
practice. Fortunately the subject is becoming less important. Professor 
Lauterpazht continues his scholarly contributions on recognition in ‘‘De 
Facto Recognition, Withdrawal of Recognition, and Conditional Recogni- 
tion.’’ Mr. Wyadham L. Walker discusses the historical background of 
“‘Territorial Waters: The Cannon Shot Rule” and shows that the ‘‘rule 
was alreedy well known and appealed to as law by diplomatists before 
Bynkershozk wrote.’’ 

Other contributions include the following: ‘‘Leibniz as International 
Lawy2r,’* by J. Walter Jones; “The Most-Favored Nation Standard in 
British State Practice,” by Georg Schwarzenberger; ‘‘Who Are British — 
Protected Persons?’’ by J. Mervyn Jones; “‘The Place of the Calvo Clause 
ix International Law,” by K. Lipstein; ‘‘International Law and the Con- 
troversy Concerning the Word ‘Law,’’’ by Glanville L. Williams; and 
‘Internazional Civil Aviation and the Law,” by E. Y. Jennings. 

There ere Notes on ‘‘The Relationship of International Organizations to 
_Municipal Law and their Immunities and Privileges,’’ and on other topics, 
and the usual digest of English court decisions on international law. The 
volume ecntains a large number of book reviews. 

Herpert W. Briaes 
Of the Beard of Editors 


Die Entwicklung zur staatlichen Handelsschiffiahrt im Spiegel des inter- 
nationalen Rechts. By Serge Maiwald. Stuttgart: Wissenschaftliche | 
Verlagsgesellschaft; 1946. Pp. 141. 


This first book on international law from post-war Germany which this 
, reviewer has seen is an investigation of the development toward state 
merchant vessels as reflected in international law. Based on a full use of 
the corresponding literature .in the different great languages, it gives a 
survey of international treaties and an analysis of the jurisprudence con- 
cerning iramunity of state ships in the Courts of the principal European 
states anc. of this country. It is an excellent and interesting study, not 
devoid of new and original ideas. 

The author tries to prove that this jurisprudence is, in the last analysis 
political in character ; that it reflects, as in a mirrcr, the political, economic, 
and ideological position of the state of the forum. Hence the difference 
between the Continental arid the Anglo-American approach. Hence, some- 
times, the cifference between the attitude of British and American, Courts. 
Thus in World War I British courts, under the political impact of the 
war, granted immunity to ships of the Allies carrying goods for war pur- 
peses, not only when they were owned or chartered by a foreign state, but 
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also to private vessels carrying state cargoes. The courts of this country, 
on the other hand, where the prevailingly private character of maritime 
transportation of goods dominated, notwithstanding the existence of the 
Fleet Emergency Corporation, gave immunity only to ships which were 
owned by or in the actual possession of foreign states. Thus in the 
Spanish civil war, British courts granted immunity to ships requisitioned 
by the Madrid Government (The Christina), whereas American courts, 
under the impact of the strong isolationist neutrality wave, denied it 
(Navemar). . A 

The author further tries to show that the whole development since the 
beginning of the XIXth century must be understood by starting from 
the liberal-democratic conception of the legitimate and limited activities of 
a state, and from the liberal conception that transportation of goods and 
passengers on the seas is essentially a private commercial enterprise for 
profit and cannot be regarded as a legimate field of state activity. In 
consequence immunity was granted to warships (The Exchange) and to 
other vessels for governmental or non-commercial purposes. And even 
when state ownership, not state function, was taken as a criterion, ‘‘ public 
ships’? were identified with non-merchant vessels, ‘“‘private ships” with 
merchant vessels. 

The first inroad into this ecnception came with the mail-boats. If they 
were state-owned and, perhaps, manned by navy personnel the solution 
was easy (Lhe Parlement Belge). But postal conventions and juris- 
prudence later granted immunity also to mail-boats which were only 
chartered or even only subvertioned by a foreign state. The doctrine de- 
veloped the idea of the service public, regardless of property. The problem’ 
was posed by the dual purpose of these ships—carrying mail, which was 
also, in the liberal conception, a legitimate state activity, but also carry- 
ing passengers and goods. Only immunity in time of peace was granted 
to them; in regard to the law of maritime warfare and neutrality they’ 
were assimilated to private (merchant) vessels (The Bundesrat, The 
Herzog). í 

World War I brought an expansion of the liberal conception of ‘‘state 
ships” in Continental and British courts. But after the war the Allies © 
tried to reintroduce the literal order in world economy. But the American 
Emergency Fleet Corporation continued and these ships became in the 
post-war period the prototype of the ‘‘state merchant vessel.” The 
continuance of these ships was a mere solution of embarrassment, dictated 
by purely financial considerations. These ships served exclusively com- 
mercial purposes for proft. They savored of the state only in that they 
were state-owned. Foreign Courts granted them immunity (The Ice 
King), just as American courts did in regard to Italian state merchant 
vessels (The Pesaro), but only on account of state ownership, and not with- 
out grave doubts. Mercantile cireles urged the doing away with these 
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“‘privileges.’? After the Public Vessel Act of 1925, by which this country 
waived the immunity of these ships, the way was free for the adoption of 
the Brussels Convention of 1926. It had primarily a political character, 
reiffirming the liberal conception of state ships and barring the claim of a 
different ideology that maritime transportation be regarded not as a com- 
mercial operation for profit, but as a public function, as the exercise of 
sovereignty. 

The issue has become acute with the appearance of the Soviet merchant 
marine. The Soviet ships, based on an anti-liberal communistice concep- 
tion of the state, are in every point totally different in character from the . 
United States merchant vessels of the Emergency Fleet Corporation. 
Joser L. Kunz 
Of the Board of Editors 


Diritto Internazionale Bellico. By Giuseppe Vedovato. Florence: San- 
soni; 1946. Pp. 360. Appendixes. Index. L. 600. 


The book under review is not, as one might exvect from the title, a trea- 
tise on the laws of war, but a collection of three studies dealing with differ- 
ent problems in this field. The studies are written to show the present day 
chaotic condition of the laws of war and the need for their revision. 

The first and longest study (pp. 11-172) displays the insufficiency of 
present day positive international law coricerning occupatio bellica. by 
giving a detailed account and analysis of German legislation in occupied 

' countries of Western Europe. In comparison with Raphael Lemkin’s book 
the theme is a restricted one: restricted to.German occupations, consider- 
ing only German legislation, and only with regard to Holland, Belgium, 
France, and Alsace Lorraine. The study is based on a collection of hun- 
dreds of German legislative acts up to April 1942. From that date on, the 
author says, these German acts were no longer obtainable, but he believes 
that all basie legislation was made prior to that date. This assumption 
seems to be correct, as Lemkin’s work also contains few texts after this 
date. 

The second study (pp. 175-217) demonstrates the insufficiency of posi- 

tive international law for the protection of historic monuments and works 
of art against aerial attacks. In a very interesting and highly documented 
study the development of this problem from 1907 is studied: World War 

I, the preposal of the Dutch Archeological Sociaty of April 1918, the 

“Hague Rules’’ of 1928, the Roerich Pact of 1935, the Draft Convention 

of the International Office of Museums of 1939, the Draft Convention of 
the International Association Iseus de Genève, the declaration of many 
cities as ‘‘open cities” in World War II, and the devastations of this war. 

The author who does not even mention in this respect the atomie bomb, 

urges a new international convention, to be worked out by the UN. 
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The third study (pp. 221-293) treats the problem of the punishment of 
war crimes.. The author starts from the Hague Conventions of 1907, sur- 
veys the work of the corresponding Commission at the Paris Peace Confer- 
ence of 1919, inter-war developments, and the. developments leading to the 
Nuremberg Trial. The study was written before the Judgment was given 
but the London Accord of 1945, the Statute of the International Military 
Tribunal, and the Indictment ere fully reprinted in English in an appendix. 

Although the author cannot yet know much of the most recent literature 
on this topic, his study is based on an immense literature, including Pro- 
fessor Glueck’s book. 

Speaking as a jurist, the author is bound to E the many ‘‘jurid- 
ical anomalies’? involved: there did rot exist a positive international 
criminal. law; it is not possible to explain away the contradiction with basic 
legal principles nullum cremen sine lege end nulla poena sine lege; positive 
international law did not know an individual criminal liability of persons, 
acting as organs of a state; the exclusion of the plea of superior command ; 
the doubtful legality of tae court’s competence, which could not even be 
challenged; the partiality of the ecurt, functioning as party, judge, and 
judging under a law made by a party to the case; the application only 
against the vanquished, not the victors, in contradiction with aay 
notions of law and justice, 

' The author feels that Nuremberg was much more a political than a legal 
affair, that an essentially bolitical objective was cloaked by a juridical ap- 
pearance.. He concludes that it would have been more logical and more - 
in harmony with juridical conscience tc repéat of the indicted men the 
words which Robespierre uttered concerring Louis XVI: Zl n’était pas un 
accusé, mais un ennemi; Ù n’y avait pas de procès à faire, mais une mesure 
de salut public à prendre. 

Joser L. Kunz 

Of the Board of Editors 


Os Suditos Inimigos. .By Antonio Chaves. Sao Paulo: Grafica Editora 
“Lex”; 1945. Pp. 426.7 Index. 


The book under review is a detailed and painstaking investigation of the 
Brazilian attitude toward enemy subjects in World War II. And for com- 
parative purposes the attitudes of the other belligerents in the two World 
Wars and Brazil’s attitude in the first are surveyed. The principal de- 
crees are reprinted on pp. 336-419. 

Brazil, like all the counzries of the Civil Law, had, prion to 1914, no tra- 
ditional law against ‘‘alien enemiés’’ and against trading with the enemy. 
But here as elsewhere much of the Anglo-American traditional law was 
accepted by imitation or reprisal, contrary to the previously held classical 
doctrine that wars are waged between states, not between citizens, and 
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that rivate property is sacrosanct. The author investigates the definition 
of physical and juridical persons as ‘‘enemy subjezts,’’ the organs created 
for the application of the measures against the person and property of 
enemy subjects, prohibition of trading with the en2my, annulment of com- 
mercial contracts, facultas standi in judicio, rescission of worker’s contracts, _ 
political activities—but no ‘‘civilian internment,’’ declaration of enemy 
property, prohibition to sell, sequestration, liquidation, and industrial, 
literary, and artistic property rights. i 

The author makes a severe criticism of Brazilian war ‘legislation. All 
the laws were ‘‘decree-laws’’ of the authoritarian Vargas dictatorship. 
There was an immense torrent of decree-laws, orcinances, resolutions, in- 
structions, circulars; no system emerged here, a truly chaotic mass of law 
appeared whick made it often difficult to know what laws were still in 
force or what their actually valid text was. Sometimes measures were 
taken which were not authorized by any legal form. The author reproaches 
the legislator Zor acting at times with basic ignorance of the elementary 
principles of international law. Anti-enemy measures were sometimes 
taken against Brazilian citizens. Many measures were in the author’s 
opinion urjust, others inefficient. 

The author particularly attacks the principle of nationality as the sole 
eriterion of enemy character. This criterion was quite insufficient and 
precarious, especially in view cf the large number of enemy nationals 
rasident in Brazil and in view oz the strongly ideclogical character of the 
war. Only German, Italian, and Japanese nationals were declared ‘‘enemy 
subjects.” But great injustice was thus done tc many ‘‘enemy subjects”? 
long resident in Brazil, often strongly opposed to the governments of their 

- countries. Even more absurd was the treatment of anti-fascist Germans 
and Italians ani of Jewish refugees from these countries as “enemy sub- 
jects.” Austrians were not regarded as enemy sukjects. But as the pass- 
port was proof 2f nationality under the law, Austrian refugees, travelling, 
by necessity, af-er the annexation, on a German passport, were held to be 
‘*Germans.’’ True, they could, under the law, register as Austrians after 
their arrival. But the authorities often refused to accept such registration, 
holding that an Austrian nationality no longer existed. 

The author laments that Brazil, at one point, has given the ‘‘sad ex- 
ample’’ of a completely new measure by ordering a collection of 10-30% 
from enemy bank deposits over a certain value. This measure hit only 
rich enemies amd only those who had their fortune in bank deposits and 
similer values, whereas land-holding enemies suffered no damage; on the 
eontrary, by tke prohibition to sell they often profited from the rising 
prices. While these levies were used to create an Indemnity Fund, even 
the relatives of the sailors of torpedoed Brazilian ships could obtain noth- 
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ing for years, because of the not-existence of a distribution plan. A point 
not investigated by the author is that the measures were taken also against 
subjects of states with which only diplomatic relations had been broken; 
the legality under international law is here more than doubtful. 

_ To give an illustration of things that happened, we cite (p. 155) the case 
of two men, speaking German in their store; a third person told them that 
this is illegal and was ejected by the two. The Tribunal de Seguranca 
Nacional acquitted them. The Court, apart from holding that there is no 
legal prohibition against the use of an enemy language, gave the following 
remarkable reasons: the men spoke the Bavarian dialect which is ‘‘rather 
different from German,’’ they were both Brazilian citizens; they had to 
speak German, as they understood very little Portuguese, a language hardly 
spoken in that zone of the State of Santa Catarina, in which they lived. 

The ‘study of this detailed work shows again that the much-advertised 
‘progress’? in international law is often an illusion and that, with regard 
to the legal status of alien enemies and to all other points, there is an urgent 
need for a revision of the laws of war, which are, at the present time, in a 
chaotic condition. 

Joser L, Kunz 
Of the Board of Editors 


Seizure of Territory. The Stimson Doctrine and Related Principles. By 
Robert Langer. Princeton: Princeton University Press; 1947. Pp. viii, - 
314. Index. $3.50. 


For centuries a ‘‘right of conquest” was generally admitted; a seizure 
of territory by an aggressive nation was accepted as a fact with little or no 
concern by the international community. In the first part of his book Mr. 
Langer shows the development since the late eighteenth century of a com- 
munity interest in this matter, expressed eventually in the principle of 
non-recognition to transfers of territory affected by force. This develop- 
ment culminated in the 1930’s with the Stimson Doctrine (1931), the 
recommendation of the Assembly of the League of Nations in the Man- 
churian incident (1982), the Chaco Declaration (1932), the League Council 
report on Leticia (1933), and various Inter-American treaties. 

Some of the legal aspects:of the principle of the non-recognition of ter- 
ritorial seizures are discussed in the second part of the book. The author 
points out that no legal obligation to abstain from recognition was created 
where the principle took the form of a unilateral declaration, as in the 
statement by Secretary Stimson and the Chaco Resolution, but that an 
obligation did in fact result where the principle was embodied in an inter- 
national compact, such as the Anti-War Treaty or the Montevideo Con- 
vention. He discusses the difference of cpinion that arose as to whether 
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the Assembly Resolution of March 11, 1932, creazed a legal duty on the 
part of members to abstain from recognizing Manchukuo. Other legal 
questions examined inzlude the problem of diplematic and consular repre- 
sentation in a non-recognized seized area, zhe status of property there, and 
the validity of the acts of the dispossessing sovereign. 

The third part of the book summarizes diplomatic practice of the last 
decade. The author discusses at Some length the seizures of territory in the 
Far East by Japan, in Ethiopia and Albania by Italy, in Austria and 
Czechoslovakia by Germany, and in Eastern Europe by Russia. Although 
he confesses some difficulty in procuring adequate information for this 
portion of his monograph, the account which he gives is a good one, prob- 
ably the best now available. 

The book is well.organized, well written, and well documented. Very 
little comment is interpolated by the author, who explains that he prefers 
‘tto let the documents speak for themselves.’’ His conclusions are reserved 
for the last chapter of the book. Here the authcr admits the shortcomings 
and “imitations of the principle of non-reecgnition to territorial changes 
brought about by force, asserting that ‘‘it failed miserably” in Ethiopia, 
Austria, Czechoslovakia, and Albania. Not least among the reasons for 
the failure was the refusal of many nations to adhere to programs of non- 
recognition. Mr. Langer admits also the inconvenience occasioned by non- 
recognition to nations with property and other interests within seized 
areas, whose welfare and security call for official relationships that are 
impossible without diplomatic and consular officials. In spite of these 
admissions of the shortcomings of non-recognition, Mr. Langer still main- 
tains that the principle is generally constructive, that its positive aspects 
outweigh its limitations. He asserts that non-recognition supports the 
morale of the people in the seized area, that juridically it is beneficial to 
those nationals of the seized area who are within the jurisdiction of the 
non-recognizing state, and that ethically it is a protest against conquest. 
While the Charter of the United Nations has no article comparable to 
Article 10 of the Covenant of the League of Nations, which might furnish 
a basis for the principle, Mr. Langer expressed the hope that the new 
security organization will nevertheless acopt a program of manne er 
of territorial seizures. 

The only disappointing part of ise fine monograph is this final aper 
While the chapter is entitled ‘‘Conclusion,”’ it is not a conclusion at all but 
only a statement of opinions. These opinicas are interesting, but since they 
have not been substantiated in the earlier part of the volume, they appear 
quite unconvincing. As a result, after rezding she book one still wonders 
whether the non-recognition of seized areas is a program worth adopting. 

Norman Huu 
Universtiy of Nebraska 
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El Mar Territorial y 429.006 Km.2 de Platforma Continental que Aumentan 
el Territorio Nacional. By Jose Luis Laris Casillas. Mexico: Universi- 
dad, Nacional Autonoma de Mexico; 1946. Pp. 133. Appendices. 


This study, prepared as a taesis in the Faculty of Law and Social Sci- 
ences of the University of Mexico, is a concise general survey of the law of 
territorial waters. Its particular contribution is the inclusion of detailed 
references to Mexican laws, decrees, regulations, and treaties and a final 
chapter on the problem of the continental shelf. On various topics within 
the general subject there are brief historical summaries from Greek and 
Roman times to the current period, with attention paid both to doctrine 
and to state practice. The discussions on this subject at the Hague Codifica- 
tion Conference of 1930 are appropriately indicated. The Mexican nine- 
mile limit is held to be justified, a conclusion with which the reviewer 
disagrees. The author’s argument is not strengthened by invoking in 
this connection the treaty of 1848 between the United States and Mexico 
regarding the boundary at the mouth of the Rio Grande. The author 
clearly points out the weakness of the Declaration of Panama of 1939 which 
asserted a very extensive neutrality zone around the American continents. 
The author accepts the view that the rights which a state has over its terri- 
torial waters are properly described as ‘‘sovereignty.”’ | 

The Chapter on the continental shelf naturally lays stress on the United 
States proclamation and the Mexican draft law of 1945; both these docu- 
ments are given in appendices. There is.a brief but interesting examina- 
tion of the scientific basis of the delimitation of the continental shelf and 
reference to prior doctrinal discussions by Storni, José León Suárez, and 
Ruelas. Borchard’s analysis in this JOURNAL in 1946 is relied on, and the 
author advances certain technical criticisms of the Mexican draft law. The 
discussion concludes. with emphasis upon the economic importance of the 
continental shelf to Mexico; the extent of the area off the coasts of Mexico 
is shown by an official chart in another appendix. Reasons are given 
justifying claims to such areas and there is a suggestion that the matter be 
treated by one of the Inter-American Conferences. , 

Pump. C. Jessup 
Of the Board of Editors ; 


Les Sources du Droit International. Etude sur la jurisprudence de la Cour 
Permanente de Justice Internationale. By Max Sørensen. Copenhagen: 
Einar Munksgaard; 1946. Pp. 274. Price: Dan. er. 15. 


This study was prepared before the Permanent Court of International 
Justice had been replaced by the new International Court of Justice; 
since the Statute of the new Court conforms in all essential points to the 
Statute of 1920, however, the author rightly believed that he was justified 
in publishing the study. The problem which he seeks to solve is whether 
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the contents of Article 38 of the Statute prescribing the law to be applied 
by the Court correspond to the general rules of international law in the 
matter of sources or whether the Article is of such an exceptional char- 
acter that it sets aside the presumed traditional concepts. As to interna- 
tional conventions and custom mentioned in paragraphs 1 and 2 of the 
Article, the author finds no difference of opinion among writers that in 
these respects the Article is in conformity with traditional doctrine. This, 
however, is not the case with respect to paragraph 3 which authorizes the 
Court to apply the general principles of law recognized by civilized na- 
tions. Scme opinions are cited holding that this paragraph constitutes an 
exceptional source not traditionally recognized kut the author does not 
agree with them. 

A helpful prelude to the body of the work is given in Chapter I, which 
contains a summary of the views of a number of modern writers on the 
subject of the sources of international law. The succeeding chapters 
analvze the decisions and opinions of the Court involving the authority 
attributed to each category of law enumerated in Article 38. The author 
concludes that the wording of this Article has not exercised a decisive in- 
fluence on the jurisprudence of the Court; that its dispositions correspond 
to tke principles by which every international jrdicial organ is inspired 
in the exercise of its functions, and that the decisions and opinions of the 
Court would have been the same in the absence from the Statute of all 
stipulations relative to the sources of law to be applied. A resumé in 
Danish, chapter by chapter, is appended. The study should be of value to 
everyone interested in the development of international jurisprudence. 

i GEORGE A. Finca 

Editor-in-Chief 

Problemas del Derecho de Nacionalidad (Proposiciones de Reforma). By 
Juan A. Lessing. Prologue by Isidoro Ruiz Moreno. Buenos Aires: 
Tipogrefica Editora Argentina; 1946. Pp 163. Index. 


This book, deseribed by its author as containing proposals for a reform 
of the law of nationality, consists of summary statements under the follow- 
ing titles: Basis of Nationality, Publicity in the Law of Nationality, In- 
congruities in the Rules of Nationality, Points of Relationship in the Law 
of Nationality, Persons with Abnormal National Status, Organization and 
Draft for the Establishment of an International Office on Nationality 
Problems. l 

Although the author has treated his subject-matter synthetically, he has 
given us a thoughtful, suggestive, and well-reasoned study of one of the 
most controversial topics in the entire field of law, with special reference to 
the part which the organization of the United Nations should play im de- 
veloping more realistic and practical views and reducing to a minimum the 
eauses of misunderstanding between states and of uncertainty to individ- 
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uals. He takes the position that under Article 55 of the Charter of the 
United Nations it is for the new internaticnal organization to pave the way 
for the solution of the grave problems which arise all the time owing to 
the abnormal personal status of countless individuals throughout the world 
today. The question of the regulation of the national status of persons is 
no longer a matter of merely domestic intzrest. The adoption of the prin- 
ciples of the jus soli and jus sanguinis (and he might have added also the 
controversial jus domicilii, followed in Brazil and Mexico} in the legisla- - 
tion of most countries unquestionably creates political and legal situations 
which can not but have serious international repercussions. 

The author has covered the salient questions in the broad field of nation- 
ality law. He has criticized existing legal theories, pointed out practical 
difficulties, and suggested compromises and solutions. He devotes many 
pages to a study of the provisions of the Charter of the United Nations and 
urges the establishment of an International Office for Nationality Problems, 
to have charge of all questions relating tc. nationality (Appendix, pp. 141 
and following). 

Dr. Lessing’s work is concise and to the point. It is basic and offers an 
excellent point of departure for a more detailed study in the light of recent 
political and juridical developments in the organization of the United Na- 
tions looking toward general agreement on a matter so‘vital to individuals 
and nations. 

J. IRIZARRY Y PUENTE 
New York City 


L’Ordinamento Capitolare in Griente net Privilegi Toscani dei Secoli XI- 
XIV. By Giuseppe Vedovato. Florence: Monnier; 1946. Pp. 176. 
Appendix. L, 350. 


Dr. Vedovato’s book is a useful outline of the privileges obtained by the 
Tuscan cities in the Mediterranean basin and especially in the Levant from 
the 12th to the 14th Century through the so-called Capitulations. The 
greater part of the work is devoted to the history and an analysis of the 
Capitulations obtained by Pisa, one of Italy’s leading maritime republics 
until her defeat by the Genoese in the naval battle of Meloria (1284). A 
short appendix deals with the Capitulatiors negotiated by Florence, which, 
after the downfall of Pisa, took over a share of her trade with the Orient. 
The author separately examines Pisa’s Capitulations with the Byzantine 
Empire, the Christian prinicipalities, and the Moslem powers in the Orient. _ 
He outlines the various classes of privileges which were granted to the 
Pisans, such as trade advantages, most favored nation treatment, exemp- 
tion from escheat and the right of shipwreck, and the grant of various 
property rights over entire sections in several cities. The author conclu- 
sively supports the view already entertained by this reviewer (The Italian 
Conception of Internationel Law, New Ycrk, 1948, p. 28), that many. Ca- 
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pitulations negotiated by Italian maritime cities during the period ex- . 
amined were in the nature of bilateral agreements, international in char- 
acter, rather than unilateral concessions by the Oriental powers. Dr. 
Vedovato’s work is based chiefly on documents preserved in the Florentine 
archives. Although not very original the book sheds some new light on the 
dates, specific contents, and historical background of some Capitulations. 
Its usefulness for students of the history of international law would be 
greater if the anthor had drawn a more detailed comparison between the 
Capitulations of Pisa and those of other Mediterranean powers. - Like many 
Italian werks, the book lacks an index. , . 

: ANGELO PIERO SERENI 
New York City - 


Comparative Law: An Introduction to the Comparative Method of Legal 
Study and Research. By H. ©. Gutteridge. Cambridge: Cambridge 
University Press (New York: The Macmillan Company); 1946. Pp. 
xvi, 20& Appendix. Index. $3.00. : 


Of all the learned professions possibly the lawyer’s is the most provincial. 
The doctor or engineer does not hesitate to use and apply knowledge with- 
. out regard to the nation in which it may originate. Professor Gutteridge 
points out that in England there is not only indifference to the study of . 
other legal systems, but one often finds positive hostility. ‘‘In his heart 
of‘hearts the average English lawyer is in agreement with the sentiments 
expressed by Junius, when he complained bitterly of Lord Mansfield’s 
treachery in corrupting the noble simplicity and the free spirit of our 
Saxon laws by importing into the court over which he presided such ele- 
ments of polution as the Roman code, the laws of nations and the opinions 
of foreign civilians.’’ 

In this small volume Professor Gutteridge has provided a guide and 
handbook to the comparative method of legal study. Without minimizing 
the difficulties, he presents in a masterful way the practical and theoretical 
utility of the study of comparative law as an instrument for the growth 
and developmert of law as such. Being himself deeply convinced of the 
general value cf the comparative method, the author surveys its possi- 
bilities and limitations in many separate fields of application. In defining 
and outlining the province of cozaparative law the author points out that it 
is not a distinet branch of law like family law or maritime law, but rather 
a method of- study applicable to any sich branch. The German term 
‘‘comparison of law’’ is more apt, but ‘‘comparative law?” is too firmly 
established in English usage to be dislodged. 

While Common Law jurists, familiar with the laws of other nations, have 
borrowed freely, particularly from the Roman Law, it was not until the 
latter half of the nineteenth century that comparetive law secured definite 
recognition as.a branch of legal study. In England the turning point was 
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the publication of Maine’s Ancient Law in 1861, and on the Continent the 
foundation in Paris of the Société de Législation Comparée in 1869. In 
the meantime a number of legal scholars, organizations, universities and 
publications have recognized the value of comparative law as an instrument 
for the creative evolution af national law. 

The value of the comparative study varies in different felds. In legal 
philosophy, the history of law, and in parts of family and property law, 
for instance, where each nation has worked out for itself the legal insti- 
tutions most congenial to its temper and its national way of life, it will 
serve chiefly to increase the scholars store of knowledge. But in commer- 
cial law, for instance, critical comparative study has produced results of 
practical value by furthering the movement for the unification of law of 
different nations on points where the diversity of national systems caused 
hardship. Notable achievements have been made in the uniform law of 
collision at sea, negotiable instruments, and carriage by air. The Busta- 
mante Code of Private International Law has been adopted by many Latin 
American Republics. In the United States the Uniform Negotiable In- 
struments Act, the Uniform Sales Act and the Uniform Warehouse Receipts 
Act represent notable acvances. Possibly maritime, commercial, com- 
munications and private international law offer the mcst promising fields. 

Comparative study is indispensable for the international lawyer, public 
or private. It serves as a corrective against the’ tendency of the interna- 
tional lawyer toward an uncritical application of the principles of his own 
national system to international questions. The international lawyer 
trained in the Common Law, who is unfamiliar. with the codes, institutions, 
and procedures of the Civil Law, is not prepared to deal understandingly 
with judges or counsel for foreign governments with a Civil Law back- 
ground. While there is little hope for creating a single international legal 
language, Professor Gutteridge believes that the compilation of an ister- 
national legal dictionary should be seriously considered. If preliminary 
explorations in the vocabularies of selected topics suggested that such an 


application is at all possible the task should be taken in hand by a repre- 


sentative and authoritative intarnational body. 
Because of his deep insight and familiarity with the Common Law, the 
Civil Law, and International Law, Professor Gutteridge, emeritus pro- 
fessor of Comparative Law and Fellow cf Trinity Hail in the University 
‘of Cambridge, has contributed a volume that no one interested in the orea- 
tive growth of the law can afford to neglect. All who are concerned with 
the unification of law and the development of international law into world 
law will find wise counsel and stimulus in this book. Its value is enhanced: 
by an appendix which gives an extensive list of foreign law reports ana law 
reviews. 
z l JAMES OLIVER MURDOSK 
The George Washington University Law School 
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f Völkerbund, Dumbarton Oaks, und die schweizerische Neutralität. By 


` Paul Guggenheim. Zürich: Europa Verlag; 1945. Pp. 112. 


The well-known Swiss international lewyer, Professor Paul Guggenheim, 
discusses in this little book some problems of international organization in 
the light of the Dumbarton Oaks Proposals and the League experience. 


‘The particular position of Switzerland as a traditionally neutral country 


is constantly: before the author. Of the three functions of international 


| organizations—legislative, judicial, and executive—least emphasis is placed. 


` on the first and, while the Proposals fail zo break new ground in this respect, 
: no dezisive import is attributed to this fact. The absence of a clear distinc- 
' tion Eetwean political and legal disputes is regretted. The author does not 


think that both types of controversies siould be submitted to the Security 
Couneil. He seems to assume (it is believed mistakenly) that the Proposals 


- were intended to confer upon the Security Council the power to decide dis- 


. putes. This view is based on paragraph 1 of Section B of Chapter VIII. 


If there was any doubt about the meaning of this cleuse it has been removed 
by the Charter which limits the power of the Security Council to the mak- 
ing of recommendations. This would seem to be in line with the author’s 
ideas on the matter. 

Sanctions are discussed in some detail. The author correctly insists that 
the absenée from the Proposals of a provision corresponding to Article 10 


, of the Covenant of the League had the effect of increasing tremendously 


the discretionary element in the powers of the Security Council. The 
author attaches some importance to giving explicit recognition to the 


` freedom of Members ‘to take action in support of either party involved in 


case the Security Council fails to agree on the aggressor and measures of 
repression. It may be observed that this has been done to some extent 


' in Article 51 of the Charter. Neutrality does not seem to the author to 


be incompatible with the Proposals. Drawing upon the experience of 
Switzerland in the League he formulates two basic conditions: first, the 


_ organization must be so constructed as to ensure thé absolute superiority 


of the law-abiding states against the aggressor, and secondly, the neutral 
state may participate in collective sanctions only so long or so far as its 


. relations with the aggressor, which is also its neighbor, are not seriously 


endar-gered. He believes that'a neutral is not limited to choosing between 
indiffarence towards or participation in, collective sanctions. It may also 
adopt a pclitical attitude which. does nct amount to giving support to the 


 law-breaking state. This discussion, it may be noted in passing, has no 


current importance in view of the position of the United Nations with 


' respect to neutrals. The League made concessions to Switzerland to make 


it possible for her-to join: ` The United Nations is not at present ce to 


: accord differential treatment to any would-be member. 


In conclusion the author considers the role of publie opinion in an inter- 


' national organization and the possibilities of achieving a working compro- 
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mise between heterogeneots political and economic systems. Without ex- 
aggerating the importance of democratic institutions he believes that the 
maintenance of international peace presupposes on the part cf members of 
an international organization at least the readiness to seek an accommoda- 
tion of their conflicting interests. Encouraged by the performance of the 
Soviet Union in the Leaguz of Nations he does not think that the methods 
of democracy are incompatible with the ideological bases of the Soviet 
Union. The general recogniticn of the rights of man appears to the author 
as the necessary foundaticn for a policy of mutual understanding which 
alone can harmonize the existing heterogeneity between the political and 
economic systems prevailing within the international community. It may 
be readily conceded that the adoption of an international bill of the rights 
of man would create a minimum of homogeneity between such conflicting 
systems, and make coöperation a good deal easier. 

The book is of considerable interest as affording a valuable insight into 
the reactions of a thoughtful neutral towards the United Nations. It is 
written dispassionately and with a profound knowledge cf the mechanism 
of international organizations for the maintenance of international peace 
and security. 

Leo Gross 
Fletcher School of Law and. Diplomacy 
\ 

United States, Department of State. Papers Relating to the Foreign Re- 
lations of the United Stctes: The Paris Peace Conference 1919. Vol. V, 
pp. vi, 950, $2.25; Vol. VI, pp. vi, 1021, $2.25; Vol. VII, pp. vi, 985, $2.50; 
Vol. VIII, pp. iv, 986, $2.25; Vol. IX, pp. iv, 1054, $2.75; Vol. XIII, pp. 
xiv, 1018, $3.25. Maps and Indices. Washington: Government Print- 
ing Office, 1946-1947. 


The so-called Council ci Four was the supreme authority during the 
Paris Peace Conference of 1919, from the time of the setting up of the 
Council in March, 1919, until the signing of the Treaty of Versailles on 
June 28, 1919. The full official record of the meetings of the Couneil, 
about two hundred in all, are now made public in Volumes V and VI of 
the series. 7 . 

A large part of Volume V is taken up with the discussion of the Italian - 
claims in regard to Dalmatia. President Wilson insisted that the question .- 
had to be asked at every point whether the lines of the settlement squared 
with the new order to be established by the League of Nations. M. Clemen- 
ceau, on the other hand, cbjected that it was not possible to change the 
whole policy of the world at one stroke (Vol. V, p. 90). Mr. Lloyd George 
admitted the strength of President Wilson’s arguments, but he believed 
that if Great Britain had felt scruples about the Italian claims they should 
have been expressed before the signing of the Treaty of London. Signor 
Orlando maintained that the attachment of the Covenant of the League of 
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Nations to the Peace Treaty. with Gerraany would make it impossible for 
Italy to take part while reserving the Treaty with Austria. Otherwise 
“Italy would engage itself to guarantee the territories of other countries, 
without being itself guaranteed’’ (Vol. VI, p. 485). The unresolved 
differences between these points of view were reflected in the terms of the 
peace settlement and eccounted, at least in part, for some of the failures of 
the later decades. 

Volumes VII, VIII and IX contain the minutes of the Council of Heads 
of Delegations, a designation given to the Supreme Council in the form it 
assumed after the signing of the Treaty cof Versailles and the second return 
of President Wilson to the United Staces. Among the subjects which re- 
ceived particular attention were the determination of the Austrian fron- 
tiers, the troubled relations between Rcumania and Hungary, the estab- 
lishment of Commissions of Control in Germany, the arrangements for 
plebiscites in various parts of Europe, and the convocation of the League 
of Nations. Volume IX concludes with the significant note that the ses- 
sions of the Peace Conference at Paris terminated with the meeting of the 
Council of Ministers of Foreign Affairs on January 21, 1920. Thereafter 
the Conference of Ambassadors continued to carry on the business which 
had been begun, while questions of a more general nature were reserved for 
the action of the governments themselves, or for meetings of Premiers. 

In reviewing these volumes of discussions auxiliary to the Peace Con- 
ference proper, one is impressed with ihe fact that many of the problems 
now confronting the makers of peace in Europe were also uppermost after 
World War I. After all, the physical nature of the continent has not 
changed ; but some of the victors then ave not in that category now. Russia 
was then prostrate. The infant League cf Nations was being relied upon to 
settle many questions left open and this too has its parallel in the United 
Nations today. International organization supplies the way but not neces- 
sarily the will to codperate. M. Clemenceau, in Lis usual trenchant man- 
ner, warned his colleagues that Germany only wanted admission to the 
League of Nations to make trouble there. He remarked that ‘‘peace must 
first be established as a living thing in Europe’ (Vol. VI, p. 158). 

While the treaty with Germany had been signed, the other treaties of the 
peace settlement had still to be completed and political and economie prob- 
lems of the moment had to be dealt with. Then as now, hunger followed 
in the wake of war and the return to stability in Hastern Europe was slow. 
It was with such matters as these the Heads of Delegations were concerned. 

Volume XIII of the series, which is irtended tc be the final volume, differs 
from the others in that it does not concern itself with the negotiations. It. 
presents the actual texts of the Versailles Treaty as well as of the Treaty 
of Berlin of August 25, 1921, which resulted from the refusal of the Senate 
to ratify the former. The announcem2nt of the State Department accom- 
panying the volume informs us that it was prepared at the direction of 
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President Roosevelt in the hope that it would serve as a basis for further 
and more popular studies which would convey to the layman some idea of 
the complexities of peace-making and the successes and failures of the 
peacemakers of 1919. Vertical lines in the right-hand margins guide the 
reader to the actual text. The annotations follow the text, article by 
article, and deal not only with material tending to elucidate the application 
of the text but also with facts which have occurred since the making of 
the treaties which bear upon the particular texts. These annotations were 
prepared by Denys P. Myers, with the collaboration of Bernadotte E. 
Schmitt and others of the staff, who are to be commended for the care and 
objectivity with which the work has been completed. 

It is precisely because of the necessity of establishing peace as a ‘‘living 
thing’? that these volumes will be found of great interest and importance 
by those who will have this task in hand for many years to come. Authori- 
tative reports such as these may be viewed as bases for strategic histories, 
or, as President Raymond Fosdick of the Rockefeller Foundation has 
phrased it in a somewhat different connection: ‘‘so that the record of past 
successes and failures may be ‘available for the guidance of the future.’’ 

ARTHUR K. KUHN 
Of the Board of Editors 


Defeat in Victory. By Jan Ciechanowski. New York: Doubleday; 1947, 
Pp. xvi, 397. i 


This is the type of book of which we may see many examples. It is well 
written and a good account of Washington diplomacy. In substance the 
- former Polish Ambassador blames President F. D. Roosevelt for sacrificing 
the eastern part of Poland to Soviet Russia. F. D. Rocsevelt made many 
mistakes including the one of promising what he could not perform. It 
is perfectly true that he had promised Polish representatives that he would 
not see Poland mutilated but he was ‘ive thousand miles away, and, in the 
face of the Soviet pressure, helpless. So we will be in many settlements that 
are now temporarily made. 

The author is mistaken in relying upon the United States to cure the 
incurable. Doubtless we will be belabored by many countries that have 
an irremediable grievance. 


Epwin BORCHARD 
Of the Board of Editors 


NOTES 


La Croix-Rouge et les conventions de Genève. By Auguste-Raynald 
Werner. Geneva: Georg; 1943. Pp. 447. Fr. Sw. 8. The author of this 
volume has undertaken to study from a critical point of view and dans 
sa plus grande généralité the juridical system of the Red Cross (p. 16). 
The product should be of great value to students of international organi- 
zation as well as to those who are concerned with the application of the 

principle of humanitarianism in the world. 
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Viawing the Red Cross as an indispensable machinery of public life (p. 
38) and as a personne non-étatique du droit des gens (p. 89), Dr. Werner 
` skillfully shows the relationship of the different elements in the organiza- 
tion of the Red Cross in the world, pointing out the relationship of na- 
tional. units tc their respective governments, the nature of the League of 
these national elements, and the role of the International Committee. The 
law underlying the international activity of the organization is considered 
in some detail, much cf the volume being taken up with an examination of 
the multilateral conventions involved. To matters relating to prisoners of 
war the author has devoted nearly a third of the book. A short section 
(pp. 889-391) is given to Red Cross accivities in connection with the treat- 
ment of civilian internees, a subject which, in the opinion of the reviewer, 
would have merited more extended treatment.. While the author’s plan 
apparently did not involve documentation on the actual application of 
conv2ntions, there are general references to the experience of recent wars 
fas at pp: 184, 287), with some mention of the effects of developments in 
the First World War, and some reference to practice as late as 1940 (pp. 
339, 377). 

Students of public international law will find some discussion relating 
to tke droit commun as well as treaty law (as at pp. 226, 227, 326), and 
brief discussion of the legal aspects of such questions as the treatment of 
escaped prisoners of war in neutral jurisdiction (pp. 367, 380). The useful 
ness of the volume is enhanced by careful and logical arrangement of ma- 


serials. | 
; : Ropert R. WILson 
Of tre Board of Editors 


Uprooted Jewish Refugees and Displaced Persons After Inberation. 
By Zoraca Warhaftig. New York: Institute of Jewish Affairs; 1946. Pp. 
vii, 219. $2.75. Most refugees and displaced persons today are neither 
the wards nor the responsibility of any nation. Within this grave and 
complex quandary of the uprooted people there is the distinct and tregic 
problem of tke Jewish refugees and displaced persons. This volume was 
published to call the attention cf the Second Part of the First Session of 
the General Assembly of the United Nations to this persistent problem. 
Although the study is concentrated upon the specific case of Jewish DP’s, 
it also presents the salient background of the underlying general problems 
of refugees and displaced persons. Based not only upon exhaustive 
documentation but also upon the author’s personal contacts with refugees 
and potential refugees during his extensive travels in Germany, the work 
is the best dispassionate, scholarly, and even original, introduction to 
this field. 

JOSEPH S. ROUCEK 
Hofstra College í 

Canada at Geneva. By S. Mack Eastman. Toronto: Ryerson; 1946. 
Pp. 117. Appendix. $.75. In apprzeising the role of Canada at Geneva 
Dr. Eastman has presented an extremely worthwhile critical account of 
Canada’s reaction to international prodlems during the troublesome period 
between the two wars. The volume assumes that the reader is conversant 
with world developments but it is to be regretted that more basie docu- 
ments were not included in the Appendix. Any small volume written on 
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the work of a particular country does not permit a sufficiently broad per- 
spective and materially tends to overemphasize the importance of that 
country’s decision in worlé affairs. This volume is no exception to that 
phenomenon. ; 

Dr. Eastman regrets that Canadian statesmen at Geneva E A a Ca- 
nadian point of view on all problems which he interprets as an anti-Euro- 
pean complex. He admits that the statesmen reflected the attitude of the 
Canadian , people. But he is extremely critical both of the Canadian . 
statesmen and of the people themselves. His approach to all international 
problems leads him to underestimate the contribution of Canada in every 
phase of international work. © At Geneva the advocates of territorial guar- 
antees, of which France was naturally the most persistent exponent, viewed 
_any other policy as negative. Even other positive contributions were re- 
garded as negative, in this light, which leads Dr. Eastman to underestimate 
the valuable contribution of Canada in many fields, particularly in the 
pacific settlement of international disputes. Both views, those of the Ca- 
nadian statesmen reflecting the views of Canadian publie opinion and 
oeeasionally visiting Geneva, and those of Dr. Eastman, an international 
civil servant living at the world’s international centre, are readily under- 
standable. But no country passed any self-denying ordinances nor offered 
blank checks to any international organization, nor yielded any domestic 

jurisdiction to the international society, and Canada was no exception. 
The whole international situation must be considered in évaluating the con- 
tribution of any nation, ard Canada has no reason to apologize for its 
policies at Geneva. 

There is a tendency to overlook the fact that Canada, with a small popu- 
lation situated on the periphery of the world’s troubled areas, a late arrival 
in the world’s councils, has made enormous strides internationally. The 
astute policies of Mackenzie King and the late O. D. Skelton, implemented 
by such men as Riddell, Pierson, and Reid, to name only a few, have en- 
hanced the prestige of Canada and made decided contributions in the inter- 
national field. 

Wittiam E. ARMSTRONG 
Washington, D. C. 


Peopies Speaking to Peoples. By Liewellyn White and Robert D. Leigh. 
Chicago: University of Chicago Press; 1946. Pp. x, 122. This is one of- 
the specialized studies published in connection with the report of the Com- 
mission on Freedom of the Press. The subject is of interest to interna- 
tional lawyers in two ways. International law, like all systems of law, 
rests on sufficient intercommunication among the subjects of that law to 
maintain common opinions. Law cannot exist except in a community, and 
a community cannot exist without communication. A second interest 
to international lawyers lies in the fact that effective international com- 
- munication requires rules of international law to regulate it. The early 
international unions dealt with international telegraphic and postal com- 
munication. Subsequently, radio has required extensive international 
regulation. The press, the motion picture, and other mass media of 
international communication are the subject of pending international 
discussions. Thus a study of international communication throws light 

both upon the solidity of the basis of all international law, and upon the 
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conditions which should determine the content of an important special 
field of international law. 

This little volume provides the facts of mass communication, the com- 
panies involved, the extensiveness of their operations, and the methods 
and mod2s of censorship and other barriers to free international communi- 
cation. The authors emphasize particularly the problem of quality, and 
reecenize that: completely free international communication of ‘‘finished 
products’’ such as newspapers, books, and voice broadcasts may provide 
intolerable opportunities for spreading misinformation and misunderstand- ` 
ing. ‘On the other hand there is no adequate reason why ‘‘raw materials’’ 
such as original press reports, photographs, and point-to-point broadcasts, 
and ‘‘semi-finished products’? such as press association reports should 
not be freely transmitted across national boundaries. Such materials do 
not reaca the public until they have been edited, and the responsibility 
is, therefore, with the editor rather than with the international communi- 
cation agency. 

The volume is designed to be opinion-forming as well as E 
Corcise propositions for national policy, United Nations policy, and inter- 
national regulation on most matters concerning international communica- 
tior. are included in the text in italics. These propositions are summarized 
in the final chapter under the heading Improvement of Facilities, Reduc- 
tion of Barriers, Improvement of Quality. The authors favor conditions 
which will permit private agencies to do the international communication 
‘job so far as possible but they recognize that national governments and 
United Nations agencies will have to give supplementary services. The 
Department. of State’s program of international broadcasting and cultural 
relations is in general approved. 

Official and unofficial sources are classified in a concluding note. 


QUINCY WRIGHT 
Of the Board of Editors 


Carteis in Action. By George W. Stocking and Myron W. Watkins. 
New York: Twentieth Century Fund; 1946. Pp. xii, 534. Charts and 
Tables. Index. $4.00. This is the first of a three-volume study of the 
prcblems of national and international monopoly undertaken by the Twen- 
tieth Century Fund in 1944. This volume undertakes to examine inten- 
sively actual cartel experience in eight specific industries in which cartels 
have played an important part. The approach used is novel in that the 
` authors have used a case history method, giving a factual account of the 
origins and operations of cartel arrangements in the fields of sugar, rubber, 
nitrogen, iron and steel, aluminum, magnesium, incandescent electric lamps, 
and chemicals. 

The authors define a ‘“‘cartel”’ as “an arrangement among, or on behalf 
of, producers engaged’ in the same line of business, designed to limit or 
eliminate competition among them.’’ Cartels, we are told, range from 
loosely defined gentlemen’s agreements or informal understandings among , 
business rivels, to formal compacts providing administrative machinery 
for regulating output, sharing markets, and fixing prices. Some cartels 
are set up with the active help of-national governments whereas others are 
establisned by private corporations some of which have secret agreements 
in actual violation cf the laws of the countries in which they exist. While 
pointing out that the difference between governmentally sponsored cartels 
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and those which are privately contrived is often difficult to discern, typical 
examples of the former type mey be found in the sugar and rubber indus- 
tries, coffee valorization and tin consortium. Industries which have lent 
themselves to private cartels are aluminum, magnesium, and electric lamps. 
Nitrogen and iron and steel cartels, although promoted by private pro- 
ducers, were usually the result of negotiation’ of a quasi-public character, 
with a considerable degree of government observation: and association, 
except with respect to the American group: 

Cartels are further broken down into ‘‘two broad, but not always sharply 
differentiated, categories : defensive and aggressive.” Leading the defen- 
sive. type is sugar, ‘‘an industry long wracked by surplus capacity and a 
chronically depressed market. .”? Since not only the financial security 
of business interests was at stake, but also the livelihoods of large sections 
of the population, defensive action became necessary. Typical of the aggres- 
sive type is aluminum ‘‘which has never in its half-century history known 
ruincus prices or faced a serious problem of excess capacity or dislocated 
‘markets.’? The balance of the cartels under consideration fall into one 
or the other categories, depending upon international economic and political 

conditions. 

Regardless of whether they are government-sponsored cr privately con- 
trived, whether they are defensive or aggressive, whether they are legal or 
illegal in their countries of origin, or whether they take the form of in- . 
formal understandings among business rivals, international cartels have 
one element in common. They seek to free producers from the influence of 
market forces and to subject the market to deliberate and concerted control, 
by and for producers, and represent a type of economic planning primarily 
for the protection and promotion of producer interests. 

A concluding chapter, whick discusses the role of the I. G. Farbenindus- 
trie in the development of international cartels, is particularly interesting 
in the light of the trial in Nuremberg, by a United States Military Tribunal, 
of 24 of the leading executives of that international monopoly, on charges 
of preparing and participating in aggressive warfare, the first proceeding 
of its kind in international legal history. This chapter contains an ab- 
sorbing analysis of how this gigantic combination of German chemical 
companies built up its own power as well as Nazi influence before the war, 
by working out restrictive trade agreements with leading producers in the 
United States, England and other countries. >, 

The basic conclusions resulting from this study have been reserved by 
the authors for the second volume in the series which will appear shortly. 
It is their intention, in that volume, to describe and appraise the methods 
and economie effects of cartels in every field and to make conclusions: and 
recommendations for action. Their only conclusion here is that ‘‘a strik- 
ingly wide divergence is shown in these case studies between business 
philosophy and business practice, between business rhetoric and business 
behavior. In surveying the actual conduct of business, one finds with 
Jess and less frequency evidence of those economic principles and habits of 
thought which supposedly animete a free private enterprise. . . . What was 
once a way of life in the business world is fast becoming a way of rumination 
—or oratory. If competition is to survive, it must be more than a shibbo- 
leth or a slogan.’’ 

„Bur E. NOBLEMAN 
Department of Justice ; 
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International Implications of Full Employment in Great Britain. By 
Allan G. B. Fisher. London and New York: Royal Institute of Inter- 
national Affairs; 1946. Pp. vii, 202. Comment. Supplementary Note. 
Index. $3.50. Men of public affairs and economists in Great Britain are 
well aware that British publie opinion today gives priority in economic 
matters to stability, full employment, and adequate social security. Not 
many decades ago priority was reserved for maintaining what Professor 
Fisher? calls an ‘‘Open International Economie Order.’’ Now, however; 
the maintenance of an open international economie order is profoundly 
questioned and debated in Great Britain, while the general acceptance of 
the doctrine of full employment is widespread and non-political. “The 
nature of this conflict is the subject matter of the short book by Professor 
Fisher, 

Functionally the work falls into five main divisions: chapters two and 
three elucidate the concept of full employment; chapters four and five © 
develop the concept of an open international economic order; chapters 
six and seven discuss some of the consequences to full employment of 
membership in an open international order; chapters eight and nine set 
up safeguards that are available, especially to Great Britain, in attempting 
to maintain a system of full employment midst international economic 
. fluctuations; chapters ten and eleven ventilate the alternatives to an open 
international economic order for Great Britain. 

The entire bcok leans heavily upon the published works of others; in- 
deed, Professor Fisher states thai it is his objective to present the argu- 
ments as they have been developed and let the reader choose. Professor 
Fisher has brought forth, within the confines of one small book, most of the 
propositions and agruments originating in the two concepts being dis- 
eussed, and, while leaning heavily in the direction of placing the power 
and prestige cf Great Britain on the side of an attempted revival of some 
sort of open international order, he presents the arguments against such , 
a policy with acuteness equal to the arguments that he marshalls for his 
preference. Professor Fisher’s objective is to elucidate alternative costs 
‘and dangers in adopting either program. He is appealing for support on 
this basis, but not before having presented a well balanced exposition of 
alternatives. His own words are that ‘‘the support which can politically 
be mobilized in favor of either of our main objectives must necessarily 
- depend on what it costs in terms of other desired objectives, or rather on 
what it is expected to cost, which is not always the same thing, and the 
estimates relevant for this purpose -will themselves be dependent on con- 
ditions which are constantly changing’’ (p. 7). 

In his discussion of full employment Professor Fisher takes much for 
_ granted, and difficult indeed will be the analysis unless the reader is 
familiar with the works of Keynes and Beveridge. Much the same holds © 
for his discussion of an open international order, for the reader must be 
familiar with the development of the international institutions of the 
nineteenth century political, economic and legal order. 

This book is the best short statement of the implications of a full em- 
ployment program on sea pons affairs with which this reviewer is 
familiar. 

Grover A. J. NOETZÆL 
University of Miami 

1 Price Prozessor of International Economies at The Roya! Institute of International 

Affairs, London, England. 
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American Sea Power Since 1775. By J. Roger Fredland, William W. 
Jefferies, Neville T. Kirk, Thomas F. McManus, Elmer B. Potter, Richard 
S. West, Jr., and Allan Wescott. - Philadelphia: Lippincott ; 1946. Pp. vit, 
609. Photographs. Maps. Index. $5.00. The task of presenting the hbis- 
tory of the United States Navy in a single volume has been rendered © 
complex by reason of tke vastness of its operations during the recent war. 
The authors of this book, all of whom are teachers at the Naval Acadamy, 
have accomplished this task in a commendable manner, Their presenta- 
tion is clear, precise, and without a trace of sensationalism, The first 
three-fifths of the book constitutes a history of the Navy from the 
Revolution to 1941. A single-volume history of this sort does not pretend 
to add to the knowledge of this period, but it-does provide an adequate 
background of past achievements and traditions for the more detailed. 
account of the naval operations of World War II which follows. For the 
latter section of the book the authors have utilized the testimony of former 
Japanese naval officers as well as the multitude of other source materials 
now available. In certain instances they draw upon the Japanese testi- 
mony to revise estimations made known during the war. 

As the authors declare in their preface, this is ‘‘primarily an opera- 
tional history.’’ According?y they are concerned first of all with the 
operations of ships (and ship-based aircraft), with naval campaigns and 
engagements, and they achieve their purpose well. The text is well il- 
lustrated by diagrams of engagements and by charts showing the strengths 
of opposing forces. Study of these engagements is facilitated by use of the 
index, which lists all vessels, foreign as well as American. 

This study also treats other aspects of our naval history, including 
naval geography and logistics, the impact of technological developments 
upon tactical and strategical concepts, and the many elements which make 
up sea power. Unfortunately the treatment of the period since 1941, 
which is excellent for its coverage of numerous naval operations, devotes 
- slight attention to these related matters. There is practically no discus- 
sion of the activities of the Navy ashore, no recognition of the contribu- 
tions of the Naval Reserve to the winning of the war. Likewise; although 
the personal qualities of the Navy’s heroes of the past are chronicled 
realistically, only Mitscher and Halsey emerge with a trace of individual 
personality in the reporting of the campaigns of World War II. 

JOHN W. MAASLAND 
Dartmouth College 


France Yesterday and Todey. By Katherine Munro. London: Royal 
Institute of International Affairs; 1945. Pp. 107. Appendix. °$1.25. 
France and Britain. By Chatham House Study Group. London: Royal 
Institute of International Affairs; 1945. Pp. 110. $1.75. As France 
muddles through a series of Parliementary crises again in a not unfamiliar 
fashion the appearance of these two discerning monographs will definitely 
contribute to a better understanding of problems underlying the ‘‘ Fourth 
Republie’s’’ reorientation in world affairs. The first, France Yesterday 
and Today, is calculated to present in capsule form French political de- 
velopment down to 1945. It also includes a discussion of the geography, 
natural resources, and general economy of France, all of which are inte- 
grated with the political discussion of this thorough study. 

Mauch of the material, to be sure, covers familiar ground. That the 
seventy years of the third Republic were punctuated by eighty-eight cabi- 
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nets, an overstock of political parties, and an impotent executive are facts 
well known to most observers. But for a synopsis the subject-matter is 
effectively presented. Indeed, it would be difficult to find a more intelli- 
gent briefing on administrative and political questions confronting the 
French nation within the confines of a work twice the length of this modest 
primer. The account of the politics and policies of the Republic since 1871 
is presented with unusual clarity, making it possible for even the casually 
interested reader to detect certain patterns in the labyrinth of competing 
political groups. 

While this work does not purport to offer a variety of pregnant recom- 
mendations for the rebuilding of France, it does inject an occasional sug- 
gestion. For example—in true British tradition—there is a strong hint 
that the French Chamber of Deputies should be rebuilt ‘‘not in its present 
semi-circular form, allowing gradations from Right to Left, but as a rec- 
tangle with clearly defined sides.” The general tone, however, remains 
at the descriptive level and succeeds admirably in giving a quick profile of 
this land and people, whose history, says Paul Valéry, ‘‘consists mainly in 
its ceaseless work of self-formation.’’ 

France and Britain is concerned more specifically with the immediate 
political and economic relations between these two countries. Like the 
above companion monograph, it starts off with an historical approach, but 
the much larger proportion of the study is devoted to an analysis of stra- 
tegic and ezonomic factors that must be understooc if conflicting national 
interests are to be harmonized. 

As this report seeks to examine Anglo-French relations from the stand- 
point of how such coöperation ‘‘fits into the generel framework of British 
policy,’’ it is not to be assumed that the views expressed would necessarily 
be repugnant to Frenchmen. In any case it is an eminently fair presenta- 
tion of the alternative policies available to both 2ountries. For Britain 
a keystone argument for warm relations with France is the establishment 
of western security. Codperation with France, therefore, is an indispen- 
sable condition for the discharge of British cbigations to continental 
Europe. It.is also a. necessary complement to the Anglo-Soviet Alliance, 
because this Treaty was expressly devised to prevent further German ag- 
gression and such an end can only be realized if Germany is constantly 
confronted with the prospect of a war on two fronts. 

To France the advantages of close collaboration with Great Britain are 
portrayed with equal vigor. France, it is conced2d, might try to achieve 
isolation but she lacks the power to sustain such a position. Similarly, 
she could strive for security ‘‘by absorption in a purely continental system,” 
but here again evidence is marshalled to show that France’s policy per- 
~- force must be carefully synchronized with Britain’s if the security of 
western Europe is to be preserved. 

Perhaps the strong emphasis on military security dates this monograph, 
which was completed just a few days following the German surrender in 
May, 1945, but it also contains useful material œ the need for economic 
and cultural reciprocity between France and Britain. Both monographs 
deserve a prominent place among the literature that deals not only with 
these two countries but with the ‘general subject of international relations 
as well. 

: Matcoum Moos 
The Johns Hovkins University 
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The Course of German History. By A. J. P. Taylor. New York: Cow- 
ard-McCann; 1946. Pp. 281. Index. $3.00. A.-J. P. Taylor is of the - 
younger generation of English historians. The author of several other 
works on European history and diplomacy, he is an Oxford Tutor and a. 
commentator on world effairs for the British Broadcasting Corporation. 
The present volume was-first published in England in 1945; only minor 
changes were made in the American edision. 

Like many others, Taylor has attempted to find out why modern German 
history has had such an unfortunate course both for the Germans and for 
Europe. The result is a striking volume, written in a lively, frank style, 
which presents that history in terms of certain strongly held convictions. 
Taylor begins by stating thet few historians who have hitherto dealt with 
the subject have recognized what to him appears fundamental, that German 
history presents a special case which difers essentially from the historical 
development of the British and French peoples, for example, in that the 
Germans never achieved freedom for themselves. Napoleon brought them 
a measure of liberation from the old order, to which there was only half- 
hearted response and ultimately a mild nationalist movement of a dis- 
tinctly reactionary flavor. The revolution of 1848 was a fiasco in which 
the liberal leaders demonstrated for the most part political incompetence, 
a failing which Taylor finds in succeeding generations. Because of the 
developments of 1848-49 the ruling elements—the Junkers, the capitalists, 
the militarists—or the impulses whizh they gave to German politics, domi-- 
nated the German scene from the time when Prussia defeated Austria and 
thus became the major power, throughout the period of the German Em- 
pire, when Germany had a parliamentary government in form only, and 
aven in the revolution of 1918 which, Taylor points out, worked no radical 
change in the German picture. The Weimar period he regards as largely 
a sham; its infancy marred by a continuation of many of the old forces, 
it achieved a certain glory in che few years of Stresemann’s policy of ‘‘ful- 
fillment,’’ only to end with Bruening’s decree dictatorship and plans for 
monarchist restoration, and ultimately the Nazis. Taylor believes that it 
was the lack of any real freecom which made the Germans turn to mili- 
tary ventures and preparation therefor. This compensation was-provided 
by the ruling groups, however reluctantly in particular cases, because it 
was the only way to prevent the whole political and social structure from 
collapsing. The tragedy of Germany and the world, in Taylor’s view, is 
that no political force in Germeny was ever strong enough or directed with 
sufficient acumen to turn Germany into truly democratic and peaceful 
channels, and here he places the respcnsibility on all non-Conservative Ger- 
man parties. Taylor does not deny that there have been many good Ger- 
mans who have regretted this state of affairs and even attempted to combat 
it. He disposes of them, however, by asking what they have amounted to. 

Obviously no particular friend of the Germans, Taylor has yet written 
an intelligent and incisive analysis which is well above the level of most of 
the indictments by professional and amataur Germanophobes which have 
appeared as the natural reaction to two bloody world wars. This book 
should prove interesting and useful to many students of German affairs. 
At the same time the reader shculd be aware that Taylor’s study, however 
sound it may be in many respects, clearly cannot be considered to be com- 
prehensive. The author has drawn his thesis in broad strokes, and in the 
process he has been guilty of omissions and dubious generalizations; fur- 
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thermore, certain significant factors which have influenced German history 
are not adequately stressed. Finally, the book could have been consider- 
ably improved by the addition of at least a minimum of document refer- 
ences and more adequate identification of quotations. 

ALEXANDER F. KIEFER 
Washinglon, D.C. 


The History of Liberty in Germany. By Rudolf Olden. Washington: 
Public Affairs Press; 1946. Pp. 176. $2.75. The author of this little 
book, the late Rudolf. Olden, who was a German Liberal of the best sort, 
here ‘pleads a case for tae ‘‘good Germans.’ When the history of Liberal- 
ism began in Germany the ideas of liberty and national unity were in- 
separably linked. Autocratic Prussianism, because it protected that unity, 
has again and again keen preserved, even admired and loved. ‘‘When, 
however, the Germans once more have breathing space and the opportunity 
to reflect and to remember that they love liberty too, then they will do well 
to remove from their national life even the last traces of that old and 
tenacious force.” A well-written pamphlet, with a lot of interesting facts. 
But the thesis has been treated in recent years in numerous other works 
and it is unfortunate that the author has failed to include a bibliography 
wherein parallel presentations of this case could have been noted. 

JosePH §. ROUCEK 
Hofstra College 
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UNITED STATES 


STATUTE FOR THE APPOINTMENT OF REPRESENTATIVES OF THE UNITED STATES IN THE 
ORGANS AND AGENCIES OF THE UNITED NATIONS, AND TO MAKE OTHER PROVISION WITH 
RESPECT TO THE PARTICIPATION OF THE UNITED STATES IN SUCH ORGANIZATION* 


December 20, 1945 l 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress- assembled, That this Act may be cited as the 
“Unted Nations Participation Act of 1945.” 

Sec. 2. (a) The President, by and with the advice and consent of the 
. Senate, shall appoint a representative of the United States at the seat of 
the United Nations who shall have the rank and status of envoy extra- 
ordinary and ambassador plenipotentiary, shall receive annual compensa 
tion of.$20,000, and shall held office at the pleasure of the President. Such . 
representative shall represent the United. States in the Security Council 
of the United Nations and shall perform such other functions in connec- 
tion with the participation of the United States in the United Nations as 
the President may from time to time direct. 

(b) The President, by and with the advice and consent of the Senate, 
shall appoint a deputy representative of the United States.to the Security 
Council who shall have the rank and status of envoy extraordinary and 
minister plenipotentiary, shall receive annual compensation of $12,000, and 
shall hold office at the pleasure of the President. Such deputy representa- 
tive shall represent the United States in the Security Council of the United 
Nations in the event of the absence or Cisability of the representative. 

-(e) The President, by and with the advice and.consent of the Senate, 
shall designate from time to time to attend a specified session or specified 
sessions of the General Assembly of the United. Nations not to exceed five 
representatives of the United States and such number of alternates as he 
may determine consistent with the rules of procedure of the General 
Assembly. One of the representatives shall be designated as the senior 
representative. Such representatives and alternates shall each be entitled 
to receive compensation at the rate of $12,000 per annum for such period 
as the President may specify, except that no member of the Senate or 
House of Representatives or officer of the United States who is designated 
under this subsection as a representative of the United States or as an 
alternate to attend any specified session or specified sessions of the General 
Assembly shall be entitled-tc receive such compensation. f . 

(d) The President may also appoint from time to time such other persons 
as he may deem necessary to represent the United States in the organs and 
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agencies of the United Nations at such salaries, not to exceed $12,000 each 
per annum, as he shall determine, but the representative of the United 
States in the Economie and Social Couneil and in the Trusteeship Council 
of the United Nations shall be appointed only by and with the advice and 
consent of the Senate, except that the President mey, withotit the advice 
and corsent of the Senate, designate any officer of the United States to act, 
without additional compensation, as the representative of the United States 
in either such Council (A) at any specified meeting thereof in the absence 
or disability of the regular representative, or (B) in connection with a 
specified subject matter at any specified meeting of either such Council in 
lieu of the regular representative. The advice and consent of the Senate 
shall also be required fcr the appointment by the President of the repre- 
sentative of the United States in any commission that may be formed by 
the United Nations with respect to atomic energy or ix any other commission 
of the United Nations to which the United States is entitled to appoint a 
representative. 

“e) Nothing contained in this section shall preclude the President or the 
Secretary of State, at the direction of the President, from representing the 
United States at any meeting or session of any organ or agency of the 
United Nations. ; : 

See. 8. The representatives provided for in section 2 hereof, when repre- 
senting the United States in the respective organs and agencies of the 
United Nations, shall, at all times, act in accordance with the instructions 
of the President by the Secretary of State unless other means of transmis- 
sicn is directed by the President, and such representatives shall, in accord- 
ance with such instructions, cast any and all votes under the Charter of the 
United Nations. 

Sec. 4. The President shall, from time to time as occasion may require, 
but not less than once each year, make reports to the Congress of the 
activities of the United Nations and of the participation of the United 
States therein. He shall make special current repcrts on decisions of the 
Security Council to take enforcement measures under the provisions of the 
Charter of the United Nations, and on the participation therein under his 
instructions, of the representative of the United States. 

Sec. 5. (a) Notwithstanding the provisions of any other law, whenever 
the United States is called upon by the Security Council to apply measures 
which said Council has decided, pursuant to article 41 of said Charter, are 
to be employed to give effect to its decisions under said Charter, the Presi- 
dent may, to the extent necessary to apply such measures, through any 
agency which he may designate, and under such orders, rules, and regula- 
tions as may be prescribed by him, investigate, regulate, or prohibit, in 
whole or in part, economie relations or rail, sea, air, postal, telegraphic, 
radio, and other means of communication between any foréign country or 
any national thereof or any person therein and tke United States or any 


OFFICIAL DOCUMENTS f 15 


persons subject to the jurisdiction thereof, or involving any property sub- 
‘ject to the jurisdiction of the United States. 

(b) Any person who willfully violates or evades or attempts to violate 
or evade any order, rule, or regulation issued by the President pursuant to 
paragraph (a) of this section shall, upon conviction, be fined not more 
than $10,000, or, if a natural person, be imprisoned for not more than 
ten years, or both; and tke officer, directcr, or agent of any corporation who 
knowingly participates in such violatior. or evasion shall be punished by 
a like fine, imprisonment, or both, and any property, funds, securities, 
papers, or other articles or documents, or any vessel, together with her 
tackle, apparel, furniture, and equipment, or vehicle, concerned in such 
violation shall be forefeited to the United States. 

Sec. 6. The President is authorized to negotiate a special agreement or 
agreements with the Security Council which shall be subject to the approval 
of the Congress by appropriate Act or joint resolution, providing for the 
numbers and types of armed forces, their degree of readiness and general 
location, and the nature of facilities and assistance, including rights of 
passage, to be made available to the Security Council on its call for the 
purpose of maintaining international p2ace and security in accordance 
with article 43 of said Charter. The President shall not be deemed to 
require the authorization of the Congress to make available to the Security 
Council on its call in order to take action under erticle 42 of said Charter 
and pursuant to such special agreement or agreements the armed forces, 
facilities, or assistance provided for therein: Provided, That nothing herein 
contained shall be construed és an authcrization to the President by the 
Congress to make available to the Security Council for such purpose armed 
forces, facilities, or assistance in addition to the forces, facilities, and assist- 
ance provided for in such spezial agreement or agreements. 

Sec. 7. There is hereby authorized to be appropriated annually to the 
Department of State, out of any money in the Treasury not otherwise ap- 
propriated, such sums as may be necessary for the payment by the United 
States of its share of the expenses of the United Nations as apportioned by 
the General Assembly in accordance with article 17 of the Charter, and for 
all necessary salaries and expenses of the representatives provided for in 
section 2 hereof, and of their appropriate staffs, including personal services 
in the District of Columbia and elsewhere, without regard to the civil-service 
and classification laws; travel expenses without regard to the Standardized 
Government Travel Regulations, as amended, the Subsistence Expense Act 
of 1926, as amended, and section 10 of the Act of March 3, 1988, and, under 
such rules and regulations as the Secretary of State may prescribe, travel 
expenses of families and transportation cf effects of United States rep- ` 
resentatives and other personnel in going to and returning from their 
post of duty ; allowances for living quarters, including heat, fuel, and light, 
as authorized by the Act approved June 26, 1930 (5 U.S.C. 118a); 3 cost 
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' of living allowance under such rules and regulazions as the Secretary of 
State may prescribe; communication services; stenographie reporting, 
‘ translating, and other services, by contract, if deemed necessary, without 
regard to section 3709 of the Revised Statutes (41 U.S.C. 5); local trans- 
- portation ; equipment; transportation of things; rent of offices; printing and 
binding; official entertainment; stationery; purchase of newspapers,. pe- 
' riodieals, books, and documents: and such other expenses as.may be au- 


., thorized by the Secretary of State. 


' Approved December 20, 1945. 


EXECUTIVE ORDER DESIGNATING THE UNITED STATES MISSION TO THE UNITED 
NATIONS AND PROVIDING FOR ITS DIRECTION AND ADMINISTRATION * 


April 28, 1947 


.By virtue of and pursuant to the authority vested in me by the United 
Naticns Participation Act of. 1945 (59 Stat. 619) and as President of the 
` United States, and for the purpose of defining further the functions of the 
Representative of the United States at the seat of the United Nations in 
connection with the participation of the United States in the United Na- 
tions, it is hereby ordered as follows: 


1. The Representative at the seat af the United Nations, the Deputy 
Representative to the Security Council, Representatives in the Economie 


' .and Social Council and its Commissions, the Trusteeship Council, the 


Atomic Energy Commission, the Commission for Conventional Armaments 
and the Military Staff Committee, end representatives to organs and 
agencies of the United Nations hereafter appointed or designated and in- 
cluded within the United States Mission to the United Nations herein 
provided for, together with their deputies, staffs and officers, shall be 
known as the United States Mission to the United Nations. 2 
2. The Representative of the United States at the seat of the United Na- 
tions shall be the Chief of Mission in charge of the United States Mission 
to tne United Nations. The Chief of Mission shall codrdinate at the seat- 
of the United Nations the activities of the Mission in carrying out the in- 
structions of the President transmitted either by the Secretary of State 
or by other means of transmission as directed by the President. Instrue- 
tions. to the Representatives of the Joint Chiefs of Staff in the Military 
Stat Committee of the United Nations shall be transmitted by the Joint 
_ Chiefs o? Staff. On request of the Chief of Mission, such Representatives 
shall, in addition to their responsibilities under the Charter of the United 
Nations, serve as advisers in the United States Mission to the United 
Nations. 


*12 Federal Register 2765. 
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8. The Chief of Mission shall also be responsible for the administration 
of the Mission, including personnel, budget, obligation and expenditure of 
funds, and the central administrative services; provided that he shall not - 
be responsible for the internal administration of the personnal, budget, 
and obligation and expenditure of funds of the United States Bepresenta- 
tives in the Military Staff Committee. The Chief of Mission shall discharge 
his responsibilities under this paragraph in accordance with such rules 
and regulations as the Secretary of State may from time to time prescribe. 

4. This order shall be published in the Federal Register. ` 


_ Harry S. Truman 
The White House : 
April 28, 1947 
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UNITED NATIONS 


REPORT OF TEE COMMITTEE ON THE PROGRESSIVE DEVELOPMENT OF INTERNATIONAL 
LAW AND ITS CODIFICATION ON THE METHODS FOR ENCOURAGING THE PROGRESSIVE 
DEVELOPMENT OF INTERNATIONAL LAW AND ITS EVENTUAL CODIFICATION * 


1. The Cammittee on the Progressive Developmen: of International Law 
and its Codification, established by the Resolution of the General Assembly 
of 11 December 1946, held its first meeting 12 May 1947, at Lake Success, 
New York. It adopted the provisional agenda drawn up by the Secretariat, 
and agreed to commence the general discussion on Item 3 (a) of its agenda 
relating to the methods by which the General Assembly should encourage 
the progressive development of international law and its eventual codi- 
fication. 7 

2. At its fifteenth meeting, 29 May 1947, the Committee concluded its 
consideration of this item and succeeded in formulating detailed methods 
for recommendation to the General Assembly at its next session. 

8. The Committee agreed that effect could best be given to the provisions 

‘of Article 13(i)(a) of the Charter by the establishment of a Commission, 
composed of persons of recognized competence in international law. They 
discussed the question whether it would be desirable to establish sepa- 
rate commissions for public, for private, and for penal international law, 
but decided unanimously to recommend the General Assembly to establish 
a single Commission for the purpose of carrying out the progressive de- 
velopment of international law and its eventual codification. This Com- 
mission would be called the International Law Commission (ILC) .1 

4. Different views w2re expressed on the question of the number of the 
members of the International Law Commission, the numbers nine, eleven, 
thirteen and fifteen being suggested. The Committee by a majority of nine - 
votes to five decided to recommend that it consist of fifteen members.” 

5. Two main methods for the selection of the members of the International 
Law Commission were suggested, one that the judges of the International 
Court of Justice should be invited to make the appointments, the other a 
plan based, with some slight modifications, on the method prescribed for 


* Doe, A/AC.10/51, 17 June 1947. Texts of three following documents kindly’ pro- 
vided by the Division of the Development and Codification of International Law of the 
Legal Department of the Secretariat of the United Nations. 

1 It appecred to be the Zeeling of the Committee that tae ILC should not do anything 
which might detract from the valuable work being done in the field of the development 
and codification of private international law by the Hague Conferences on Private Inter- 
national Law. Ii is therefore recommended that the ILC when dealing with questions in 
the field of private international law should consider the appropriateness of consultation 
with the Netherlands Government, 

4 For minority views see document A/AC.10/S3R.23 of 10 June 1947, 
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the election of the Judges of the Court. A large majority of the Com- 
mittee preferréd the second of these methods, and the Committee therefore 
_ recommends the following procedure :- 


(a) The government cf each State member of the United Nations 
should nominate, as candidates for membership of the ILC, not more than 
two of its own nationals, and not more than eight persons of other na- 
tionalities. In making their nominations, the Governments are recom- 
mended to consult their highest courts of justice, their legal faculties and 
schools of law, their national acaderaies and national sections of inter- 
national academies devoted to the study of law and, where such exist, 
the national groups in the Permanent Court of Arbitration. 

(b) The Secretary-General of the United Nations should submit this 
panel of candidates to the Security Council and the General Assembly, 
which would elect fifteen persons following the principle laid down in 
Article 3 and the procedure contained in Articles 8-12 of the Statute of 
the International Court of Justice. The Committee desires to recom- 
mend that special empii be laid on the provisions of Article 9 of the 
Statute. 

(c) In the event of a, casual vacancy occurring in the membership of 
the Commission, a majority of the Committee thought that the Com- 
mission itself might nominate a certain number of persons from among 
those whose names were on the panel of candidates, and that the Se- 
curity Council might choose from among the persons so nominated a 
member of the Commission to hold office until the next General Assembly, 
when the vacancy could be filled by the same procedure as that followed 
in the election of the original fifteen members. 

(d) All the members of the Committee were agreed that the members 
of the International Law Commission should receive .a salary propor- 
tionate to the dignity and importance of their office, but there was some 
difference of opinion on the question whether they should be required 
to render full-time service. By a majority of nine votes to five the Com- 
mittee thought that this would be both desirable and necessary. It was 
agreed that the Commissicn should have its headquarters at the seat of 
the United Nations, though it might decide from time to- time to hold its 
sessions at other places; and that the Secretary-General should be re- 
quested to make available to it the services of the Division for the De- 
velopment and Codification of International Law of the Secretariat. The 
Budget of the Commission should inclide items for the salaries of mem- 
bers, for the expenses cf meetings, travel, ete. , 


6. The Committee hopes that the TLC may be a permanent body, but they 
also feel that it might be desirable, in the first instance, to establish it on 
a provisional basis. They recommend therefore that its members be elected 


' 
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for a term of three years, but that they be eligible for re-election if the 
Commission is continued in being after this experimental period. 

7. The Committee recognized that the tasks entrusted by the General 
‘Assembly to the ILC might vary in their nature. Some of the tasks might -` 
involve the drafting of a convention on a subject which has not yet been 
regulated by international law or in regard to which the law has not yet 
been highly developed or formulated in the ‘practice of states. Other | 
tasks might on the other hand involve the more precise formulation and 
systematization of the law in areas where there has been extensive state 
practice, precedent and doctrine.’ For convenience of reference, the Com- 
mittee has referred to the first type of task as ‘‘progressive development’’ 
and to the second type of task as ‘‘codification,’’ and it suggests the follow- 
ing procedures which it considers would be appropriate respectively in 
each o2 these cases. The Committee recognizes that the terms employed 
are noz muzually exclusive, as, for example, in cases where the formula- 
tion and systematization of the existing law may lead to the conclusion that 
some new rule should be suggested for adoption by states. 

8. If the General Assembly should refer to the Commission a project for 
‘the progressive development of the law (as defined in the preceding para- 
graph) the Committee recommends that the Commission should follow a 
procedure cn the following lines: 


(a) Tke Commission should appoint a Rapporteur. By a majority of 
eight votes to seven the Committee recommends thas in the choice of 
Rapporteur the Commission should be free to go outsice its own member- 
ship. 

(b) The Commission, in conjunction with the Rapporteur, should 
formulate a plan of work. 

(c) A questionnaire should be circulated to governments, inviting 
them to supply information and data relevant to the plan of work within 
such time as the reference from the General Assembly may demand. 

(d) Tae Commission should appoint a small sub-eommittee to work 
with the Rapporteur on the preparation of interim drafts pending re- 
ceipt of replies to this questionnaire. By a majority of eight votes to 

- six the Committee thought that membership of this sub-committee need 
not be limited to members of the Commission itself. 

(e) The Committes decided to recommend that the Commission should 
be authorized to consult as desired with scientific inscitutions, and by a 
majority, that it be authorized to consult, if necessary, with individual 
experts. 

(£) It was agreed that the Commission should periodically consider 
the drafts; and 


3 The representative of Sweden dissented from this view in his statement annexed to 
the. Summary Record of 11 June 1947, document A/AC.10/8R.24. 
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(g) That when the Commission considers a draft to be in satisfactory 
form it should be issued as a Commission document by the Secretariat ` 
with such explanations and supporting material as the Commission con- 
siders appropriate, and should be given the widest possible publicity. 
The publication should include any information supplied to the ILC in 
reply to the questionnaire referred to in sub-paragraph (c) above. The 
governments should be requested to submit any comments on this Com- 
mission document within a reasonable time. 

`(h) The Rapporteur and the sub-committee vada reconsider the 
draft, taking. into consideration any comments or suggestions which have . 
come to the attention of the Commission through the Secretariat. They 
would prepare a final draft and explanatory report which the Commis- 
sion would consider, and, if adopted, would submit, together with its 
own recommendations, through the Secretary-General to the General 
Assembly. 


9. By a majority the Committee decided to recommend that the ILC 
should be authorized to consider projects and draft conventions recom- 
mended by governments, other United Nations organs,* specialized agen- 
cies, and those official bodies establishec by inter-governmental agreement 
to further the progressive development af international law and its codifi- 
cation, transmitted to it through the Sezretary-General, and that in such ` 
eases the Commission should follow a procedure on the following lines: 


(a) If the Commission is asked to consider a project not ‘yet formu- 
lated as a draft convention, it should: 


(i) formulate a plan of work; 

(ii) circulate a questionnaire to governments ‘and to such of the or- 
‘gans of the United Nations, specialized agencies,. and official bod- 
ies mentioned above, as are concerned, inviting comments to be 
transmitted within a reasonable time; and 

(iii) submit a report with recommendations tothe General Assembly. 

(iv) If the General Assembly should then! invite the Commission to 
continue working on the project, the Commission should follow 
in substance the procedure outlined in paragraph 8 above, except 

` that the questionnaire referred to in 8 (c) may not in such a ease 
be necessary. l 

(v) In the case of some projects submitted to the Commission in this 
way it might be svdfficient that the Commission should consult 
with and tender advice to the government, organ, or body con- 
cerned, and in such cases the procedure suggested in this para- 
graph might not be necessary; but the full record of each such 
case should be made public by the ILC. 

+The Committee unanimously recognized that the Economic and Social Council pos- 
sesses the right of initiative in proposing conventions. | l 
‘ , \ 
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(b) If the Commission is asked to consider a draft convention already 
formulated but not signed by plenipotentiaries, it should: 


(i) study the draft and compare it with anv other drafts or projects 
on the same or on a cognate subject; ` 
(ii) circulate a questionnaire as in (a) (ii) above; and 
(ii) report with recommendations tothe Gensral Assembly. 


(2) If the Commission is asked to consider a draft convention already 
signed by vlenipotentiaries, it should take into consideration any decisions 
whizh the General Assembly may adopt in pursuance of the recommen- 
dations made in paregraph 17 below. 


Aceording to the view of three of the members of the Committee, the 
- initiative for undertaking studies and making rezommendations for the 
progressive development of international law, lies solely ë with the General 
Assercbly under the terms of the Charter. It was therefore their view 
tat tae ILC was constitutionally precluded from raking recommendations 
ta the General Assembly on projecis other than thcse referred to it by the 
General Assembly itself. 

10. For the codification of international law, the Committee recognized 
' that no clear-cut distinction between the formulation of the law as it is dnd 
the law as it cught to be could be rigidly maintained in practice. It was 
pointed out that in any work of codification, the codifier -inevitably has 
to fill in gaps in and amend the law in the light of new developments. The 
Committee by a majority vote, however, agreed that for. the purposes of 
the procedures adopted below, the definition giver in paragraph 7 above 
would be applicable. ; 

11. The Committee by a majority decided to recommend to the General 
Assemby that it adopt. a resolution instructing ILC to survey the whole 
field of custoraary international lew, together wita any relevant treaties, 
with a view to selecting topies for codification, having in mind previous 
governmental and non-governmental projects; that if the ILC finds that. 
codifieation of a particular topic is desirable or necessary, it should pre- ` 
sent its recommendations to the General Assembly in the form of draft arti- 
cles of mu'tipartite conventions: and that, if the General Assemby should 
request the TLC to prepare a draft convention on any subject, or to explore 
the necessity or desirability of preparing such a draft convention, ILC 
should give precedence to complying with such request. 

12. The Committee then decided that a procedure on the following lines 
would be appropriate for giving etect to the abcv2 resolution of the Gen- - 
eral Assembly : 

5In the view of one of these members, the Eecnomie and Social Council, under the 
aithority of tae General Assembly, also has the right of initiative in matters within its 
compecence. 


+ 
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(a) Unless the topic has been selected by the General. Assembly the 
Commission should make the survey indicated in the resolution of the 
General Assembly and select a topic or topics to be considered for treat- 
ment, having in mind previous governmental and non-governmental 
projects. 

(b) The Commissicn should appoint a Rapporteur for each topic to be 
treated. 

(c) The ILC in conjunction with the Rapporteur should formulate a 
plan of work and circulate a request to governments for the texts of ` 
pertinent laws, decrees, judicial decisions, treaties, diplomatic corre- 
spondence, and other comparable data, to be submitted within a reason- 
able time.. 

(d) The Commission santa appoint a small sub-committee to work 
with the Rapporteur on the preparation of interim drafts pending re- 
ceipt of the information requested in the preceding sub-paragraph. 


13. The work should proceed according to the following plan: 


(a) The results of the study of any particular topie should take the 
form of one or more sets cf draft articles of multipartite conventions. 

(b) The text of each draft article should be followed by comment con- 
taining: 


(i) Complete presentation of all precedents and other relevant data 
including treaties, views of leading publicisżs, ete. 
(ii) Conclusions relevant to: .` 
(1) The measure of agreement in the practice, of states and in 
doctrine on each point involved; 
(2) The areas of divergence or disagreement in practice and 
doctrine. 
(iii) The arguments which have been- advanced in favour of one or 
another solution, in cases where divergence or disagreement exist. 


(e) There should be coxsultation as desired with scientific institutions, 
and, if necessary, with individual experts. The consultation with indi- 
vidual experts was recommended by & majority of the Committee. 

(d) The Commission should periodically consider the drafts, and 

(e) When the Commissicn considers a draft to be in satisfactory form 
it should be issued as a Commission document by the Secretariat with 
such explanations and supporting material as the Commission considers 
appropriate, and should be given the widest possible publicity. The 
publication should include any information supplied to the Commission 
in reply to the request referred to in sub-paragraph 12 (c) above. The 
governments should be requested to submit any comments on this Com- 
mission document within a reasonable time. 
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14. The Rapporteur and the Sub-Committee would then reconsider the 
` draft, taking into 2onsideration any comments or suggestions which have 
come to the attention of the ILC. They would prepare a final draft and 
explanatory report which the ILC would consider, and, if adopted, would 
submit, together with its own recommendations, through the Secretary- 
General, to the General Assembly. 

15. These recommendations might be sae: 


(a) thaz no further action be taken in view of the fact that the report 
has already beer published, or 

(bi that the General Assembly should adopt all or part of the report 
by resolution,® o7 

(e) thas the General Assembly should recommend the draft to States 
for the conclusicn of a convention, or 

(d) that the General Assembly should convoke a special A to 
consider the conzlusion of a convention. 


The Committee appreciates the fact that the General Assembly might in 
any of these cases think fit to refer the drafts back to ILC for reconsider- 
ation and redrafting. , 

16. The Committee also considered a number of sugg2sted means of en- 
couraging the progressive development of international law by improve- 
ments in the technique of multipartite instruments. It was pointed out, 
for instance, that absence of uniformity in the drafting of the formal clauses 
of multipartite conventicns sometimes leads to unnecessary delays in conclud- ` 
ing them as well as creating certain difficulties of interpretation afterwards. 
A majority of the Committee therefore desired to rezommend that the ILC 
should consider this matter and the ways and means of bringing about im- 
provements in the technique of multipartite instruments in relation to such 
matters as uniform treaty clauses with a view to ultimate recommendations 
to the General Assembly. It was understood, of course, that the adoption of 
any clauses as the ILC might draw up would be ertirely optional for the 
parties to any multipartite convention, and that the recommendations of 
the IL would only concern the formal clauses of multipartite conventions. 

17. Another matter considered by the Committee was the utility and 
importance of encouraging the ratification of and accession to multipartite 
conventions. already concluded. A majority of the Committee desired 
that the ILC should consider this matter with a view to ultimate recom- 
mendation +o the General Assembly. 

18. In connection with the development of customary international law, 
as well as with tae development of the law through tie judicial process, 
the Committee desired to recommend that the ILC consider ways and means 
for meking the evidences of customary international law more readily avail- 
able by the compilatior of digests of State practice, and by the collection 


6 This sub-paragraph was adopted by a majority of the Tommittee. 
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and publication of the decisions of national and international courts on 
international law questions. 

‘19. The Committee was also asked by the General Ati to study 
methods of securing the coöperation of the several organs of the United 
Nations in the task of the progressive development of international law 
and its eventual codification. On this point the Committee recommends 


(a) That the ILC should be authorized, if need be, to consult with 
any of the organs of the United Nations on any draft or project the 
subject matter of which is relevant to the functions of the particular 
organ. 

(b) That in projects referred to it by a competent organ of the United 
Nations the ILC should be euthorized, if it thinks it desirable, to make in- 
terim reports to the organ concerned prior to submitting its final report to 
the General Assembly. This resolution was carried by a majority in the 
Committee. A minority of the members dissented from it on the ground 
that, in their view, it would not be in accordance with the provisions of 
the Charter for any organ of the United Nations, other than the General 
Assembly,’ to refer a project to the ILC. 

(c) That all. ILC documents which are circulated i: governments 
should also be circulated to the organs of the United Nations for. their 
information, and that such organs should be free to supply any data or 
make any suggestions to the Commission. 


20. The Committee was also asked to study methods of enlisting the as- 
sistance of such national or international bodies as might aid it in the at- 
tainment of its objective of encouraging the progressive development of 
international law and its eventual codification. On this point the Com- 
mittee recommends 


(a) That the ILC should be authorized to consult any national or in- 
ternational organization, official or non-official, on any matter entrusted 
to it, if and when it believes that such a procedure might aid it in the 
attainment of its objectives. A minority of the members of the Com- 
mittee were of the opinion that such consultation should be limited to 
organizations included in the list referred to in the sub-paragraph fol- 
lowing. l 

(b) That for the purpose of the distribution of ILC documents the 
Secretary-General, after consultation with ILC, shculd draw up a list 
of national and international organizations dealing with questions of 
international law. In drawing up this list the Secretary-General would 
take into account the necessity of having the national organizations of 

.all the members of the United Nations represented on the list. 
7 Two members of this minority desire to add to this sub-paragraph the following 


words: ‘for the Economie and Sozial Council under the authority of the General As- 
sembly.’? 
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(e) That in the ecnsultations referred to in sub-paragraph (a), and 
in the compilation of the list referred to in sub-paragraph (b) of this 
paragraph the Commission and the Secretary-General should take into 
acccunt the resolutions of the General Assembly ard of the Economie 
and Social Council concerning relations with Franco Spain, and that 
organization which collaborated with the Nazis and Fascists should be 
excluded both from consultation and from the list. 

(d) By a majority, the Committee decided to refer specially to the >. 
necessity and importance of frequent consultation between the ILC and 
the organs cf the Pan-American Union whose task is the codification of 
international law in the Inter-American System. without, however, dis- 
regarding the claims of other systems of law. Three members of the 
minority dissenting from this resolution, desire it to be recorded that in 
their opinion this resolution, by singling out the Pan-American Union for 
special mention, creates for that Union a privileged position, and thereby 
violates the principle of equality between nations and between systems 
of law. They are of the opinion that the resolution might be taken to 
‘imply that the work of states other than those represented in the Pan- 
American Union is of less importance for the ILC, and that the ILC need 
not maintain equally close contact with such other states. 


REPORT OF THE COMMITTEE ON THE PROGRESSIVE DEVELOPMENT OF INTERNATIONAL 
LAW AND ITS CODIFICATION ON THE PLANS FOR THE FORMULATION OF THE 
PRINCIPLES OF THE NUREMBERG CHARTER AND JUDGMENT * 


1. By a Resolution of 11 December 1946 the General Assembly directed 
this Committee ‘‘to treat as a matter of primary importance plans for the 
formulation, in the context of a general codification of offences against the 
peace and security of mankind, or of an international sriminal code, of the 
principles recognized in the Charter of the Nuremterg Tribunal and in the 
judgment of the Tribunal.’’ 

2. The Committee considered the nature of the tasx entrusted to it by 
this Resoluticn. In particular it noted that the General Assembly had 
requested it to propose ‘‘plans for the formulation” of the Nuremberg 
principles, and the Committee by a majority decided not to undertake the 
actual formulation of those principles, which would clearly be a task de- 
mancing careful and prolonged study. The Committee therefore con- 
cluded that it was not called upon to discuss the substantive provisions of 
the Nurembérg principles, and that such a discussion would be better en- 
trusted to the International Law Commission, the establishment of which 
it had decided to recommend to the.General Assemaly. It recommends 
unanimously that the ILC should be invited to prepare 


* Doc. A/AC.10/52, 17 June 1947. 
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(a) A draft convention incorporating the principles of international 
law recognized by the Charter of the Nuremberg .Tribunal? on sanc- 
tioned by the judgment of shat Tribunal,? and 

(b) A detailed draft plan of general codification of offences against 
the peace'and security of mankind in such a manner that the plan should 
clearly indicate the place to be accorded to the principles mentioned in 
sub-paragraph (a) of this paragraph. 


The Committee further desires to record its opinion that this task would 
not preclude the ILC from drafting in Gue course a code of international 
penal law. 

3. The Committee also decided by a majority to draw the attention of 
the General Assembly to the fact that the implementation of the principles 
of the Nuremberg Tribunal and its judgment, as well as the punishment of 
other international crimes which may: be recognized as such by international 
multipartite conventions may render desirable the existence of an interna- 
tional judicial authority ê to exercise jurisdiction over such crimes. 

The Representatives for Egypt, Poland, the United Kingdom, the Union 
of Soviet Socialist Republics, and Yugoslavia desired to have their dissent 
from this decision recorded in this Report. In their opinion the question of 
establishing an international court falls outside the terras of reference from 
the General Assembly to the Committee. 


REPORT OF THE COMMITTEE ON THE PROGRESSIVE DEVELOPMENT OF INTERNATIONAL 
LAW AND ITS CODIFICATION ON THE DRAFT DECLARATION ON THE RIGHTS 
AND DUTIES OF STATES, PRESENTED BY PANAMA + 


1. By a Resolution of 11 December 1946 the General Assembly instructed 
the Secretary-General to trarsmit to all Member States of the United Na-. 
tions and to national and international bodies concerned with international 


1The Representative of France submitted a memorandum on 27 May 1947 concerning 
draft texts relating to the Principles of the Charter and Judgment of the Nuremberg 
Tribunal, (A/AC.10/384.) 

2 The Representative of Poland desired to have it placed on record that the Polish 
Government considers that propaganda of aggressive wars constitutes a crime under 
international law and falls under the scope of preparation to such wars as listed in 
Article 6a of the Statute of Nuremberg. This crime is a dangerous form of prepara- 
tion, likely to cause and increase international friction and lead to armed conflicts, It 
is a form of psychological armaments as opposed to the notion of moral disarmament. 
The Criminal Code of Poland, which is in force from 1 September 1932, contains the 
prohibition of propaganda of wars of eggression in its Article 113. 

The Polish Government expests that a similar provision will he incorporated into the 
codification of Crimes against Peace and Security, and requests that the International 
Law Commission take appropriate action on this matter as one or primary importance. 

The Representatives of Yugoslavia and the Soviet Union associate themselves with 
this statement. 

3 The Representative of Frarce submitted a msmorandum on 15 May 1947 concerning 
a drafé proposal for the establishment of an international couri of eriminal jurisdiction. 

* Doe, A/AC.10/53, 16 June 1947. co ~ 


28 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


law the text of a draft Declaration on the Rights and Duties of States pre- 


» sented by Panama, with the request that they should submit their com- 
ments and observations to the Secretary-General before 1 June 1947. This 
' Resolution also referred the Declaration to this Committee, and requested 
the Secretary-Genzral to transmit to it the comments and observations as 


they were received. 

2. The Committee, noting that a.very limited number of comments and 
observations. from the Member States of the United Nations (6) and na- 
tional and international non-governmental bodies (3) had been received 
on the Draft Declaration on the Rights and Duties of States presented by 
Panama, and cons-dering that the majority of these comments and observa- 
tions recommended postponement of the study of the substance of this 
question, recommends: 


(a) Thát the General Assembly entrusts further studies concerning 
this subject to the ILC in accordance with the procedure finally adopted 
by the General Assembly for the progressive development of interna- 
tional law and its codification. 

. (b) That the ILC should take the Draft Declaration on Rights and 
Duties of States presented by Panama as one of the bases of its study. 
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THE TURKISH STRAITS IN THE LIGHT OF RECENT 
TURKISH-SOVIET RUSSIAN CORRESPONDENCE 


_ By Camm Bissu * 
Member of the Turkish Great National Assembly 


INTRODUCTION 


It will be remembered that notes were exchanged between the United 
States, Great Britain, Soviet Russia, and the Republic of Turkey on the 
subject of the Turkish Straits which it was desired: during the Potsdam - 
talks to link with the general problem of peace. It is our intention to 
discuss the problem of the Straits in the light of these notes. 
` The Turkish Straits constituted one of the knotty problems of general 
European politics in the 19th century, and three Conferences convened to 
solve it, resulting in the follcwing agreements: The London Agreement of 
1841, the Paris Agreement o2 1856, and the Straits Agreement (London) 
of 1871. Entering the 20th century under the provisions of these agree- 
ments, the Turkish Straits formed one of che main issues in the First World 
War and assumed importance? on a world scale. This was why the ques- 
tion was included ‘among the subjects forming the basis of world order: 
the first Straits regime was decided upcn at the Lausanne Peace Confer- 
ence after the Treaty of Sévres failed to be ratified and therefore remained 
a mere project. The Lausarne Straits Agreement of 1923 -was modified 
at the Montreux Conference by the Straits Convention of 1936, which forms 
the basis of the present Straiis regime, but in view of the fact that Soviet 
Russia wants this regime changed on the ground that it failed to function 
well during the Second World War, it may yet be that the 20th century will 
. see a third conference on the subject. Because of its importance from the 
standpoint of international law no less than from that of world politics it is 
not out of place to study the question of the Turkish Straits again at this 
stage. 

Let me deal first with the name of these Straits. Most of those who treat 
of the Turkish Straits in international law or write books and theses. on the 
subject refer to them as the Dardanelles and the Bosphorus while others 
speak of the Turkish Straits. In his Manuel Elémentaire de Droit Inter- 
nationale Public published in 1943, Professor George Scelle had employed 
the latter form, and that is also the case ir the Tratté de Droit International - 
by that most prominent Russian anthority on international law, F. de 
Martens, who wrote: 


* Translated by L. Nezih Manyas. 
1 Pp. 339-343. 
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If a strait is situated within cannon-range of a single state, it is 
considered to be dependent on such a state and included among its 
territorial possessions. . . . Thus the Dardanelles and the Bosphorus, 
surrounded by Turkish territories, must be considered as a Turkish 
Strait.? C i 

On the day of zhe signing of the Montreux Convention which established 
the present regime governing the Turkish Straits, the conviction was para- 
mount that this was calculated to satisfy not only the states most closely 
concerned but also all other world states. Mr. Litvinoff, Commissar for 
Foreign Affairs, who represented Soviet Russia with authority at the Mon- 
treux Conference, made a long and significant speech (to which we shall 
return later) on the day when the Convention wes signed, and interpreted - 
the general Feeling as follows: : 


It seems to me that all who have participated in this Conference 
will depart satisfied, and that there will be no malcontents. The Con- 
ference has given absent states no reason for dissetisfaction, and their 
yeaceful interests have been fully respected. 


It was on the strength of this universal atmosphere of satisfaction that, 
in analyzing the nature of the Montreux Convention in an article entitled 
La Vie Internationale de la Turquie, I said: 


Conventions which lay down rules in the domaine of law achieve less 
from the viewpoint of reconciling opposing interasts than they do in 
emphasizing interests which do not conflict; but ir. this case conflicting 
interests have been obviated and replazed by new rules which take the 
best care of interests in common. The final clauses are those most com- 
patible with the exigencies of the present situation.® 


To consider the Montreux Convention as a Traité-Lci drawn up to meet 
the requirements of a most important problem of special character would. 
have obviated tae possibility of political difficulties in the future, which 
is why I endeavoured to underline this aspect of the agreement in my lec- 
tures at the University and the War Academy. 

In an article on International Law in Turkey * I mentioned the general 
satisfaction expressed by all concerned in face of tha Montreux arrange- 
ment, and explained also that it was on this basis that Turkey had replied to 
the four or five points raised by other states during tke war. When I first 
spoke before Committee No. 1 of Commission No. 1, the Russian scholar 
and autherity on international law Professor Krylov (with whom I worked 
together toth at the Washington Committee of Jurists and at the San Fran- 
- cisco Conference, befcre Professor Krylov was electec to the International 
Court of Justice) was kind enough to cross the lengta of the room to con- 
gratulate me on my speech, and when we sat next to 2ach other at another 

2Vol. I, p. 506. 


8 La Turgvie, in La Vie Juridique des Peuples, pp. 342-385. 
4 This JcuRNAL, Vol. 38 (1944), p. 546. 
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meeting he stated that he alweys kept on his desk the copy ae the E 
Journal of International Law in which my article had appeared. It may 
be remembered: that in referring to the Turkish Institute of International 
Law I had mentioned the fact that the Institute intended to invite several 
` experts on international law from the United States, Great Britain, and 
Soviet Russia. Under the impression that he was referring to this para- _ 
graph I explained how pleased we should be if he too could make it con- . 
venient to come to Turkey; he replied that this would not be possible just 
yet, but he would be delighted to do so later, when relations between our 
two countries improved. As a sincere supporter of Turco-Russian friend- 
ship I made no secret of my hope that this would not be long delayed. 

I still nurture the same hope. In the second volume of my work Lau- 
sanne, reviewed in this JOURNAL in 1934, I had underlined the fact that 
Tureo-Russian friendship was an historical necessity, and as a person who 
knows the characteristics of both peoples I am of the same opinion today. 
Misunderstandings between our two countzies can lead to very harmful re- 
sults for the two parties concerned no less than for the world in general, 
and can lead to developments not envisaged by those who are responsible 
for the present situation; in view of the fazt that Turco-Russian friendship 
must be considered an Historical necessity, it would be well to recall here 
very briefly just how this friendship was established. 

The Turkish Grand National Assembly held its very first meeting on the 
23rd of April, 1920, and a massage received from the Soviet Union was 
read out at its meeting on the 11th day of May. This message called on 
all Eastern Moslems to rise and fight against the invaders, and assured us 
that the Tsarist plan for the forcible occupation of Istanbul was a thing 
of the past, for ‘‘the Union of Soviet Sceialist Republics repudiates the 
forcible occupation of Turkey and announces that Istanbul shall remain 
in Moslem hands: projects to partition Turkey and set up an Armenia on 
Turkish territories are torn up and forgotien.’’ 

On receiving this message from the Hast Turkey (waging a War of Inde- 
pendence against the Western Powers) senz a delegation td Moscow. Like 
Turkey, Soviet Russia was in a difficult position, and if Turkey had joined 
in the Allied operations agairist Russia.a rising on the part of Turks in 
Russia might have resulted in the collapse of the Soviet regime. Lenin saw 
the truth of this ‘and, by overruling the difficulties raised by Commissar 
for Foreign Affairs Chicherin, saw to it that the Agreement of March 16, 

5 In the course of the scholastic year 1946-1947 Professor Herbert Smith (London Uni- 
versity), Professor Phillip Jessup’ (Columbia University), Professor Herbert Briggs 
{Cornell University) and Professor Gilbert Gidel (former Rector of the University of | 
Paris) were so invited. Professor Smith arrived in October, 1946 and lectured on The 
Changing Law of Nations. Professor Briggs lectured in Turkey in March of this year. 
I should like to express our gratitude to United Statzs Ambassador Wilson who is greatly 


admired by all concerned and to whom we are indebted for his kindness in ensuring the 
visit of the American professor. 
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1921, was signed.. The Preamble to this Agreement put the two countries 
on record as recognizing the need for brotherliness among nations and the 
right of every pzople to determine its own fate and futaire in absolute free- 
dcm, menticning also the. determination of the two countries concerned to 
act in complete solidarity ‘‘in the struggle against the policy of invasion.” 
Art. 4 of this Agreement drew attention to the similarity between the 
Turkish movem:nt for national independence and the struggle of Russian 
workers to establish a new Socialist order. 

The Tureo-Russian_ friendship established in this manner proved most 
advantageous for both countries, but it appeared to suffer a slight setback 
at the Lausanne Peace Conference when Soviet Foreign Commissar Chich- 
erin 's exeggera-ed claims that Russian views represented Turkish interests 
were not suppcrted by Turkey which, following the conclusion of peace, 
reéntered into normal friendly relations with the Western Powers. Those 
who directed Turkish policy continued to be imbued with the most sincere 
sentiments of straightforward friendliness towards Eussia, but there re- 
mained the equally evident fact that Turkey had fought her war of inde-. 
pendence in order to retain and safeguard her national sovereignty, and. 
(irrespective of whether it came from the West or the East) the Turkish 
nation could aczept no pressure or influence aimed against that sovereignty. 
There remained the fact that Turco-Russian friendship had been built ‘on 
that foundation, and confirmed ty the 1921 Agreement. Seeing that Tur- 
key’s relations with the West were in no way calculated to impair Turco- 
Russian friencship, and because the Soviets themselves had faith that 
Turkey would always remain- faithful to it, friencly relations with the 
Soviets developed and paved the way for new Agreements. 

As a case in point Turkish Prime Minister Ismet Inénii went to Moscow 
and this visit was returned the following year (1933) by a Soviet delega- 
tior headed by Defense Commissar General Voroshilcy, The words uttered 
by Litvinoff at the Montreux Conference expressed the friendship existing 
in 1986 between two energetic countries full of hope far the future. It may 
be recalled that after saying that the plaze of the weax Ottoman Empire had © 
been taken by the young Turkish Republic full of Lope and energy which 
was taking lorg strides forward on the road to progress under the leader- 
shiv of its creator and greatest reformer Ataturk, itvinoff declared that 
Turkey was playing an increasingly important ani independent rôle in 
organizing European peace. In the same way,-he said, the Conference must 
have realized that the old imperialist Russia had given place to the socialist 
Soviet State which follows an unswerving policy of peace. ‘‘This Confer- 
ence must have seen,” he went on, ‘‘that the close friendship which has 
united for.the past fifteen years the two regenerated countries of Turkey 
and the Soviet Union is indissoluble, and. by no means a temporary make- 
shift.” 6 . 

e Actes de la Conférence de Montreux concernant le Régim2 des Détroits, p. 181. 
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Right up to the outbreak: of World War II we cortinued to consider 
Turco-Russian friendship as constituting the foundaticns of our political 
relations with other countries. It was at this stage that discussions took 
place and an understanding was reached with Vice-Commissar for Foreign 
Affairs Potemkin, who visited Ankara and himself drew up the text of the 
key clause in the projected Agreement. Then the Turkish Foreign Minister 
was sent to Moscow to sign the Pact in accordance with the agreement 
achieved in Ankara. He was astonished to find there that the atmosphere 
had changed completely in the meantime. An ‘‘escape clause” emphasizing 
Turkey’s friendship with Soviet Russia wes inserted in the Treaty of Alli- 
ance which we signed with France and Great Britain, but this did not 
prevent our relations with Russia failing to improve from that date on. 

In the present article we intend to discuss (a) the importance of the 
Straits, (b) its historical background, (c) juridical aspect, (d) the Soviet 
notes and Turkish replies, and (e) the sclution of the problem. 


A. IMPORTANCE OF THE STRAITS 


The Turkish Straits are politically, economically, and strategically im- 
portant, and this importance is the outcoma of their geographical situation 
which in turn gives rise to political interests. 

A glance at the map is sufficient to account for the geographical impor- 
tance of the Straits which constitute the only passage between two impor- 
tant stretches of sea. The passageway formed by the Straits is narrow 
and contained within the territories of a single nation, thus beirg well 
adapted for defence. It is a fact of course that even the most powerful 
navies have failed to penetrate these waters, nor have the strongest armies 
met with greater success in their efforts to occupy them. Likewise the 
Straits form the core of the world-problem xnown as the Eastern Question ; 
one other factor which makes the Turkish Scraits one of the most important 
in world polities is the position of Soviet Russia. 

The territories of this huge state which stretch from the centre of Burope 
to the end of Asia are bounded cn the South by the Caspian and the Black 
Sea. Leaving to one side the Caspian, wkich is a closed sea, Russia has 
busy ports on all her coasts, but her busiest ports are those on the Black | 
Sea (Nikolayev, Kerson, Sebastopol, Rostov, Batum), and Chicherin had 
stated at the Lausanne Confererce that over 70 percent of Russian grain 
was sent to world markets through the Straits. The White Russian memo- 
randum submitted to the Paris Peace Conference in 1919 stated that &8 per- 
cent of Russian oil, 93 percent of her mazganese, 61 percent of Russian 
iron, and 54 percent of all Russian exports by sea also had to go out via 
the Straits. These figures are sufficient to indicate the economic importance 
of the Straits for the Russians, and also serve to give an idea of its impor- 
tance from the viewpoint of strategy as it concerns Russian security. This 
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explains why Gorianoff, who is the author of one of the best works on the 
Straits? despite the fact that it expresses an essential_y Russian viewpoint, 
summed up the Eastern Question by saying that everything depended on 
who was in possession of the Straits. Professor Renouyin of the Sorbonne, 
who wrote tke preface to the two volumes in French, publishing secret 
documents concerning Istanbul and the Straits, says that no matter which 
Russian Government is in power the question of having access to the warm 
waters of the Mediterranean is not and cen never be z problem of passing 
interest for geographical conditicns bring it up ceaselessly. Chicherin had 
underlined at Lausanne the importance of the Straits jor Russia while Lit- 
vinoff had described them at Montreux as Russia’s vital lifeline. These 
views are based on fact, and I made a point of emphasizing this during the 
lecture which I gave at the Istanbul Halkevi in October, 1946, thus proving 
how well I waderstood the Russian position, a realizetion of the true state 
of affairs wh:ck will also serve to show how impartial is the solution which 
I shall submit later. 

Having dwel; at some length on the importance of the Straits for Russia, 
let us answer the question, are the Straits important scaly from the Russian 
viewpoint? Another glance at the map, and the answer is definitely in the 
negative. In the first place the Straits are far more important for Turkey 
than either for Russia or any other state for they constitute the major 

- factor of national interest, existence, sovereignty, and security for Turkey: 
For five centuries Turkey has based her whole exister.ce and security on the 
Straits. Th Straits are situated in Turkish territories of which they form 
an integral part; both the Bosphorus (some 27 kilometres long and nar- 
rowing Gowr. to as little as 550 metres) and the Dardanelles (64 kilometres 
long and between 1,800 and 7,000 metres wide) are internal waters subject 

-to absolute Turkish sovereignty. Tsarist Russia itse-f admitted this; out- 
lining his views to Prince Gorchakoff, Tsar Alexander the Second tele- 
graphed in 1885 that, because the Ottoman Sultan was the owner of the two 
Straits and adjoining territories, his ‘‘ancient rcle’’ of keeping the Straits 
closed to al. warships was unavoidable. Attention could also be drawn 
aggin to the words of the Soviet scholar F. de Martens whom I quoted 
earlier to the affect that ‘‘the Dardanelles and the Bosphorus, surrounded 
by Turkish territories, must be considered Turkish Straits.” Therein lies 
the justification for the fact that the Chief Turkish Delegate to the Lau- 
sanne Conference insisted that, as the owner of the Straits, Turkey had a 
right to knew all about every plan regarding the Straits and was entitled 
to study them in the light of its own sovereign rights and absolute inde- 
pendence. Speaking at the Montreux Conference the Chief Roumanian 

. Delegate deseribed the Straits as ‘‘the very heart of Turkey’’*® while Pro- 

7S. Gorianow, Le Bosphore et les Dardanelles, 1907. 

£ Paris, 1910; for Renouvin’s opinion see Revue de Droit Intzrnational, T. V., p. 568. 

£ Actes de ta Conférence de Montreus, p. 23. 
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fessor Philip Marshall Brown has declared that Tute i is the nation most 
closely interested in the Straits.?° 

In the same way the Straits are important for other countries too; speak- 
ing at the Lausanne Conference the British Foreign Minister and Chief 
Delegate to the Conference Lord Curzon stated that oniy some 20 percent 
of the ships passing through the Straits were owned by Black Sea states, 
the remaining 80 percent belonging to other countries. This is another 
indication of the deep interest which many countries have in the Straits 
and the Black Sea, and as a matter of fact it is these conflicting interests 
that make the Straits problem international. 

The countries with a coast_ine along the Black Sea are four (including 
Turkey) or five if we take the Danube into account, while there are eleven 
countries bordering on the Mediterranean and each of these countries, to 
say nothing of others conneczed with them, have their own views and in- 
terests to protect. Roumania failed to support the Soviet view at Lau- 
sanne and went so far as to demand the neutralization of the Black Sea, and 
her Chief Delegate. at Montreux, who described the Straits as ‘‘the very 
lungs of Roumania,’’ followed the Turkish stand. During the discussions 
at Lausanne Chicherin declared that Russia’s relations with Roumania were 
more by land than by sea; but Dascovici’s work on the Straits, coupled 
with the statements by Roumanian delegates both at Lausanne and Mon- 
` treux, show clearly that Roumania holds a different opinion which her 
present position does not permit her to express. 

Because she is a Mediterranean state tke centuries-old greatness of which 
has been based on its ability io control world seaways, Great Britain, who 
signed with Turkey the Straits Regime of 1809, is one of the countries most 
closely interested in the Straits. This is also true of the United States in 
its capacity as a great World Power which has now foresaken isolationism ; 
Child, the American Observer at the Lausanne Conference, very properly 
emphasized the right of every world state to an interest in the Straits 
problem. 


B. HISTORICAL BACKGROUND 


In view of the fact that a very great deal can be said on this subject we 
shall confine ourselves to its mcst salient points alone. 

First Period (1475-1841): closed Straits. The Turks oceupied both 
banks of the Dardanelles in 1356, both banks of the Bosphorus in 1453, 
and tke whole coastline of the Black Sez in 1475. The Sea of Azov, the 
Black Sea, and the Sea of Marmara were thus transformed into ‘‘internal’’ 
seas, and the Straits were henceforth kept closed. F. de Martens ?? admits 
that when Turkey was in sole possession of the whole Black Sea coastline 

10 This JOURNAL, Vol. 37 (1943), p. 640. 


11 N. Daseovici, La Question du Bosphere, 1915. 
12 Treité de Droit International, Vol, 2, p. 357. 
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there was no possibility of contesting her right to regulate the passage of 
shipping through the Straits as she saw fit. After Russia’s descent to 
the Northern shores of the Black Sea, however, she sought freedom of 
, passage for her own ships and finally the Slack S2a was opened to trade, 
with right of passage through the Straits for the mzrchant shipping of 
all nations, although the Straits remained 2losed to wacships. 

- Three Agreements with Russia and one with England signed during 
this period contained clauses governing the passage of warships. Art. 11 
of the Agreement signed with England in 1809 says that the Straits are 
to be closec to the warships of foreign powers in peace time and that 
England will, support this principle. The Treaties of Alliance signed 
with Russia ir: 1798, 1805 and 1533 (concluded when Napoleon made his 
expedition into Egypt and, later, when the Turkish army in Egypt revolted 
against the Sultan and began to advance in Anatolia) stipulated special 
, concessions in Russia’s favor during the term of zhe alliance. The privi- 
` leged position which Russia obtained by means cf these three Agreements, 
signe] at a time when the Ottoman Empire was at its weakest, is that 
` situation whieh, according to newspaper reports, Kussian scholars in ` 
Moscow have. recently been recalling as the ideal era of Russian security. 
The reason for this can best be shown by having r2course to Russian doeu- 
ments: in a letter sent to the Ottoman Sultan in 1833, Tsar Nicholas the 
First wrote: l 


The ability of your country to live in peace and prosperity depends 
on its being able to count on the friendship of Russia. . . . I shall 
demonstrate that Russia is worthy of any confidenze which you evince 
toward har, but it is essential that this confiderce be unconditional,. 
for.even the smpiiest hesitation in this respeet may give rise to most 
fatal results. 


In conneczion with the 1833 Agreement Soviet Foreign Minister Nesselrode 
wrote to the effect that the proposed treaty would leave no room for doubt 
that Turkey was decided to place herself under the protection of Russia, 
_ and that Russia was determined not to withhold such protection; this al- 
lance would provide Russia with a lawful excuse io k22p a certain number 
of troops on Turkish soil and place Russia in a position from which she 
would be the first to arrive on the scene of any new developments, thus 
making it possible for Russia to solve the Eastern Question in conformity . 
with her own interests and ambitions, irrespective of whether it was 
decided to consider the continued existence of Turkey or deemed the col- 
lapse of tke Ottoman state inevitable. These otficiel expressions of the 
meaning and aims of the’ Russian alliance ‘with Turkey show the true face 
of Russian friendship at that time. 

The countries which desired to see the continued existence of the Otto- 
man state did not fail to note these ambitions of Tsarist Russia. — 
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Second Period: Straits remain closed on the basis of Agreements. Three 
Agreements were concluded during this period, the first being the London 
Agreement signed on the 13th of July 1841. The second crisis in Egypt 
(1839) led to the conviction that the matter ought to be discussed at a 
European Conference. As is the case today, Russia at first opposed this 
plan. Let us see what Russian documents of that period have to show us. 


The lack of confidence which the Turks evince in Russia which has 
been dragging the Ottoman State towards its doom for the past 
bundred years will reeppear....A guarantee such as is being 
envisaged by the other Powers will take away from us everything we 
lave won since the Treaty of Kairardja (1774)... . The so-called 
pro-Turkish guarante2s are in truth anti-Russian moves calculated to 
tie us hand and focz. ... We cannot participate in a Conference 
while such facts are evicent for all to see. 


But when it became apparent that the Conference would meet without 
Russia she agreed to participate and endeavored to arrange that keeping 
the Straits closed to warships should be made a rule of European Publie 
Law. The four-point London Agreement proclaimed that the Ottoman 
Empire should keep the Straits closed cnce more to the warships of all 
‘foreign nations, and that all foreign states would abide by this decision. 
_ The second agreement was the Paris Agreement of 1856 which con- 
tained the important provisicn that the Black Sea should be neutralized,. 
as decided at the Vienna Conference of 1855. Of the three alternatives, 
that she should limit her navy in the Black Sea, abolish her fortifications 
and shipbuilding yards, or agree that foreign forces should be entitled to 
enter the Black Sea, Russia tried to decide which would prove least harm- | 
ful to her interests and, azter corresponding with his Government, Prince 
Gorchakoff finally proposed the second alternative. The Russian plan was 
that the Sultan would be enzitled to permit the passage of all warships 
through the Straits, modify this rule in times of emergency, and deny 
passage to warships if Turkey herself was at war or a war broke out be- 
tween other Powers which threatened Turkish security. Thus we see that 
in the middle of the last century Russia had accepted the principle that . 
. the Straits should be open to all warships. Nevertheless the Russian 
proposal was rejected and the Black Sea was neutralized. 

This neutralization, arising out of the fact that the Russian fleet had 
sunk the Ottoman Fleet and virtually turned the Black Sea into’a Russian 
lake, was a kind of servitude impairing its sovereignty to which Russia ` 
could not bow her head for long. It continued in force until the Franco- 
Prussian War.of 1870 when Russia took the opportunity to denounce it, 
and this unilateral denunciation led to the London Conference of 1871. 
The situation was critical, The Russian delegate Brunnow (who had 
represented Russia at the other two Conzerences also) went so far as to 
envisage the opening of the Straits to warships and informed England ‘of 
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the fact.. This eanstituted the second time when the Russians agreed to 
the Straits being opened. .The Conference emphasized that international 
law prohibited the unilateral denunciation of a treaty without the consent 
of the other signetories, but, taking into account the changed conditions, 
abrogated the neutralization of the Black Sea. As a concession Turkey - 
was euthorized te open the Straits to the warships of friendly or allied 
Powers in peace time. These provisions regarding the Straits were con- 
firmed by the Berlin Treaty of 1878 which reviewed the Eastern Question. 

Sueh wes the Straits Regime prior to World War I, that is to say, the 
Straics were to be open to merchant vessels and closed to warships; but it 
should be remembered that this applied to peacetime, and there was no 
provision governing the Straits during a war in which Turkey participated 
or remained neutzal. 

Did such a regime conform to international Jaw? Let us refer again 
F. de Martens, an expert on the subject and Lega! Adviser to the Russian 
Foreign Office. He wrote: 


Positive measures of an international character regarding straits 
are of two kinds: some are motivated by the necessity to suppress all 
needless obstacles in the path of peaceful transactions taking place 
within the area of these maritime corridors; and others are linked 
to strategie considerations, to the security of stetes that are masters 
of the coastline, and to the right possessed by such states to make use 
of the straits for their own defence in wartime ... When Turkey 
was in sole possession of the whole Black Sea coastline, she had the 

_ incontestable right to regulate as she saw fit the passage of shipping 
through the Straits. Following the Russian conquest of its Northern 
shores, this closed sea was transformed into an op2n one; and this re- 
sulted in the fact that free navigation through the Bosphorus and the 
Dardanelles became a matter of vital interest for Russia as well as an 
absolute rigkt for every nation which recognized the freedom of open 
seas. This is the reason why, ever since the enc of the last [18th] 
sentury, Russia has contested the principle that it should be necessary 
to obtain th2 permission of the Sultan in order to enable Russian 
vessels to pass through the Straits. The Sublime Porte consented 
to free passage being accorded to all merckant vessels in general; but, 
keeping in mind the danger to which the capizal of the Ottoman 
Empire migit become exposed if this facility were accorded also to 
foreign warships Turkey did not give up her right to close the 
Bosphorus and the Dardanelles to the warships of all nations, and 
Russia raised no objection in this connecti. 


Martens states that Russia raised no objections bat the fact remains 
that. rigkt up tc the collapse of Tsarist Russia, she spared no effort to 
ensure pessage for her own warships through the Straits and even to lay 
hands on them. Included among the events of almos; every year since the 
Berlin Treaty we perceive some action on th: part of Russia trying to 


18 Traité de Droit International, Vol. 2, pp. 356-358. 
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realize this aim. We can recall, for instance, the years 1881, 1882, 1887, 
1892, 1894, 1895, 1896, 1897, 1898, 1899, 1900, 1902, 1908, 1904, 1907, 
1908, 1909, 1910, 1913, 1914 and 1915 when, in her Agreements signed 
with Germany, Austria, Italy, England, France and Turkey, Russia sought 
to solve the Straits Question according to her own wishes. During World 
War I Russia obtained from her allies (Britain and France) a promise to 
the effect that the problem of the Straits would be liquidated at the gen- 
eral peace settlements in line with Russian desires, but: this lost its value 
when Russia collapsed and signed a separate peace with Germany and her 
allies, so that she was not represented when the Straits were discussed at 
Sévres. When the Sévres treaty was torn up following the heroic victory 
won by Turkey in its War of Independence on the outedme of which her 
very existence depended, the Straits were discussed again at great length . 
during the Lausanne Conference which drew up the conditions of peace 
with Turkey. And this time, on the insistence of Turkey, Russia was 
present, as well as the Unied States. 

At the Lausanne Conference Soviet Russia insisted on closing the Straits 
to warships of all Powers including Russia, and accused Tsarist Russia of 
having followed a policy of conquest. The Allies had agreed on the 
Straits being kept open to warships too (as decided at Sévres) and de- 
fended this viewpoint. Lord Curzon maintained that keeping the Straits 
closed. would turn the Black Sea into a purely Russian sea, while Chicherin 
said keeping them open would place it under Allied control. In the énd 
a compromise solution was egreed upon, Russia signed it, but failed to 
ratify it, because the Agreement stipuleted that any Power might send 
into the Black Sea (in peacetime) a force equal to that of the most power- 
ful fleet maintained in that sea by a Black Sea state. This meant that the 
Allies could send into the Black Sea, and keep there as long as it pleased 
them to do so, a naval force totalling several times the size of the Russian 
fleet, although this was not to apply in time of war with Turkey remaining 
neutral. 


C. JURIDICAL ASPECTS 


The juridical aspect of the Turkish Straits problem is set forth in the 
Montreux Convention of July 20, 1936, which was the outcome of the 
Conference which met at Turkey’s request to discuss modifications in the 
Straits Regime rendered essential by various developments. Turkey’s 
action in seeking an international agreement was received with approval, 
and the Conference was in session from the 22nd of June to the 20th of 
July. The Montreux Convention comprises 29 Articles, 4 Annexes and 
one Protocol. Its signatories were Turkey, Great Britain, Bulgaria, 
France, Greece, Japan, Roumania, Soviet Russia, and Yugoslavia; Italy 
adhered later. 


i 1 
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Agreeing on the freedom of passage in principle, the Montreux Conven- 
tion followed the example of the Lausanne Agreement and laid down four 
rules for passage of warships and merchant vessels, to apply in the fol- 
lowing cases: (1) in time of peace, (2) in time of war, Turkey being 


: neutral, (3) in time of war, Turkey being belligerent, “4).in case of threat 


or danger of war (this last was nct included in the Lausanne Agreement). 
Merchant vessels were accorded complete freejom o? passage in time of 


i peace. In time of war (Turkey being neutral), complete freedom ‘of 


passage for all belligerent and neutral vessels irrespective of nationality 
or cargo. In time of war (Turkey being belligerent’, only neutral mer- 
chant vessels should pass, on condition thet they offer no aid to the enemy. 

As for warships, the Convention takes: care of the security measures 


desired by Turkey for the Straits and by Russia Zor the Black Sea. The 
' total tonnage of ships entering the Black Sea in peace time did not ex- 
_ ceed 45,009 tons, with no more than two-thirds o? this tonnage being al- 


lowed any one Power, passage to be denied to first-line battleships and air- 
craft-carriers and submarines, and the duration of stay in the Black Sea 


' not to exceed 21 days. Special provision exists far tke passage of a force 


of eight thousand tons for humanitarian purposes. Cver and above these 
provisions, calculated to safeguard the security of Russia, she was also 
granted a concession which had always been sought in the time of the 
Tsars but never obtained, namely, right of passage for Russian warships 
(surface saips or underwater erat). 

In the event of a war in which Turkey remains neutral, the provisions 
for warships of neutral nations are the same, and cnly vessels of war 
belonging to belligerent Powers are not allowed to pass through the Straits 


_ (except in order to assist a State which has become the victim of aggres- - 


sion). This meant an important modification in Russia’s favor, a modifica- 
tion regarding which Litvinoff too expressed approval. In time of war 
(Turkey being belligerent) passage would be allowed to neutral warships 
only. In time of danger of war the provisiors for wartime shall apply 
but cn the question of whether danger of war existe, the decision of the 
League of Nations was to be final. = 
Because separate provision was made for warships and merchant vessels, 
‘‘warships’’ were described in detail, and it was stated that all vessels 
not coming under the heading of ‘‘warships’’ would be considered ‘‘mer- 
chant vessels.” l 
Tke basis of the descriptions in question was tae London Naval Agree- 
ment of March, 1936. The Montreux Convention was to run for twenty ` 
years, and each of the signatories had the right to demand that the agree- 
ment should be reconsidered at the end af each five-y2ar period. Arts. 14 
and 18 may be modified if the modification demanded is stipported by one 
other signatory, but at least two others must support a demand for modifi- 
eation of any of the other Clauses. If a new conference is convened to 
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discuss possible modifications its decisicns must be unanimous, although 
a three-fourths vote is sufficient for modifying the provisions for the pass- 
age of warships in peacetime, on condition that three-fourths of the Black 
Sea powers figure among the three-fourtks who vote for the adoption of the 
` proposed modification. - 

Of the four Annexes atiached to the Montreux Convention, the really 
important one is Annex II which conteins the descriptions of warships. 
No such descriptive list was attached te any of the four Straits Agreements 
previously concluded, nor was one incluced in the Turkish Plan submitted 
to the Montreux Conference. Suck a suggestion was contained in Art. 7 
of the British Plan, demanding that warships should be described on the 
basis of the explanations set forth in Art. I par. B6 of the London Naval 
Agreement of March 25, 1989. At the Thirteenth Sitting of the Techni- 
cal Committee on the 15th of July, 1936, Politis, Chairman of the Comité 
de Rédaction, pointed out that certain naval Powers had not participated — 
in the London Naval Agreement, which meant that it would not suffice 
merely to refer to the deszriptive text contained in tha; Agreement, and he ` 
would suggest that the descriptive text should be attached in its entirety to 
the new Agreement. This resulted in Annex II. But it should be noted 
with emphasis at this point that althouga the proposal was to inelude the 
descriptive text in its entirety, the London text described seven different 
categories of warships, with the seventh category referring to small vessels 
of war of under 100 tons, while this seventh category was not included in 
Annex II of the Montreux Convention; the minutes cf the meetings con- 
tain no indication as to whether this was the result of carelessness or 
whether it was decided that no need existed to include it. It was only 
during the war, in 1944, when misunderstandings and disputes arose over 
the smaller vessels, that we noticed this omission. 


D. Sovier Norzs AND TURKISH REPLIES 


Let us now turn to the recent Soviet and Turkish notes exchanged on 
the subject of the Straits. . 
Russia, which had opened a war of nerves against Turkey after the end 
of the fighting in Europe, presented a note to the Turkish Ministry of 
- Foreign Affairs on the 7th of August, 1946, which gave formal expression 
to Russia’s views as to what should constitute a new Straits regime. The 
Turkish Government replied to this note on the 22nd of August. Russia 
' said it found the Turkish reply. inadequate, and delivered a second noite 
on September 24, 1946, to which the Turkish Government again replied on 
October 18. Great Britain and the United States also seni notes to Soviet 
Russia, the United States on August 19 and October 9, 1946, Great Britain 
on August 21, 1946. The Soviets replied to Great Britain on the 18th of 
October, 1946. 


a 
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For the purpose of analysis it is possible to suraraarize the Soviet claims 
and saggestions under 4 heads: namely (1) The Potsdam Decisions, (2) 
Turkey’s responsibility, (3) the inadequacy of the present Straits regime, 
and (4) principal points of the proposed new regime. 

(1) The Pctsdem Decisions. When the Chiefs of State of the three 
victorious Powers met at Potsdam in the Summer of 1945 the problem of 
the Straits figured among the matters discussed. According to the Soviet 
note Russia suggested at this meeting that the Straits regime based on 
the Montreux Convention was nct of a nature calculated to meet present- 
day requirements and that new discussions.should be initiated with a 
view to setting up a new Straits regime. In view of the fact that we have 
net seen the minu-es of the Potsdam talks, I do not know what discussions 
actualy did take place; from a logical and technical point of view, how- 
‘ever, it is obvious that the three victorious Powers, who had the right to 
take decisions rezarding the nations which had surrendered uncondi- 
tionally, could, when and if confronted with a matter concerning Turkey, 
at the mos; decide to discuss this matter with Turkey and that any further 
action would conszitute a res inter alias acta. It will be remembered that 
when France wanted to include the ‘‘Zone Franche’’ in the Versailles. 
Peace Treaty, the President of the Swiss Republic, Motta, declared that 
Switzerland could not pretend to know nothing about treaties and agree- 
ments which were changing the face of the world but, that these treaties 
could not be deemed to place Switzerland under ary obligations, and 
Franze had no option but to discuss the matter with Switzerland too. 
There remains the fact that both the United States and Great Britain made 
it clear in their notes to Russia that the Potsdam decision in this connec- 
tion was that the three Powers should get in contact with the Turkish 
Government. 

(2) Turkey’s Responsibility. The Soviet’ Government holds Turkey 
responsible for tke violation of the Montreux Straits Convention and for 
the harm which this caused to Russian interests. To support its allega- 
tions the first Rassian note mentioned the passage through the Straits 
of a coastguard ~esse. named the Seefalke, on July 9, 1941, the Italian 
auxiliary war vessel the Tarvisio, on August, 1941, 8 Ems and 6 Kriegs- 
transport types o2 ships in May and June, 1944, adding that on November 
4, 1942, Russia dzew the attention of the Turkish Government to the fact 
that 140,000 tons of German shipping (auxiliary warships disguised as 
merchantmen}) were about to pass through the Straits. In her second 
note Russia mentioned the presence of enemy lighters in the Black Sea, 
and complained shat she had been compelled zo divert troops from the | 
fighting fronts to the Black Sea area. 

As pointed out in the Turkish reply, the Seefalke was a 37-ton unarmed 
motorboat, and im nc way came under the description of a warship or 
auxiliary warship as defined by Annex II of the Montreux Convention; 
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she only had a single lifebelt and lifeboat on board. The Tarvisio had been 
allowed to pass as a merchant vessel, although, on the initiative of Soviet 
Russia, the Italian Ambassador admitted that she was an auxiliary warship 
which had subsequently been deleted from the list of such ships. The 
Turkish Government declared that it could- not accept a warship which had 
been changed into a merchantman in wartime, and refused permission when .- 
the Tarvisio appeared at the Dardanelles a second time; the Soviet Govern- 
ment thanked Turkey for its action in this matter. Of the 140,000 tons of 
suspect German shipping, oniy ten vessels of undoubted commercial char- 
acter (totalling 19,000 tons) passed, and the rest never materialized. As 
for the Ems and ‘Kriegstransport types of ships, these two did not come 
under the categories of war vessels described under Annex IT of the Mon- 
treux Convention. The pressing needs of war had resulted in various 
countries constructing types of vessels diferent from those deseribed under 
this Annex. When, however, the British Embassy pointed out that these 
were in the service of the German navy as auxiliary vessels which also ear- 
ried troops, one of them, the Cassel, was stopped, and no others were per- 
mitted to pass. Finally the lighters məntioned in the Soviet note were 
constructed on the Danube anc Turkey cannot be held responsible for their 
presence in the Black Sea. If the Russian Government had to divert troops 
to the Black Sea area this was because tae Germans had descended on the 
Black Sea.. Contrary to all allegations, Turkey made many sacrifices to 
keep the Straits open, and, despite the edvantages which this would have 
ensured, the Axis never dared to attempt their seizure. This constitutes 
real service on Turkey’s part żo the Allied Cause; and Turkey, which did 
its utmost to apply the provisions of the Convention with the best good-will 
and greatest straightforwardness, cannot be blamed for the fraudulent pas- 
sage of a few small vessels. Nevertheless on this point also Turkey in- 
formed the Soviets that she would be willing to submit the matter to arbi- 
tration which is the shortest cuz to determining the degree of responsibility, 
if any. 

.(3) The Inadequacy of the Present Straits Regime. The Soviet Govern- 
ment has suggested that the present Straits regime no longer adequately 
_ meets the requirements of the present day and claims that a new Straits 
. regime is essential. The United States and Great Britain have agreed that 

certain changes could be made with advantage, and. Turkey sees eye to 
eye with them on this point. There is, however, a divergence on whether 
the present regime should be merely modified and brought into line with 
new conditions or whether a totally new regime should be set up. Russia 
demands the establishment o? a new regime, while Turkey defends the 
other view, believing that the provisioris of the existing Montreux Conven- 
tion which fall short of meeting present-day requirements are only those 
which concern the. description of what constitutes a vessel of war and that 
these are not of a nature calculated to necessitate the scrapping of the whole 
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regime. Turkey also claims thai the allegations made by Soviet Russia 
merely serve to prove the truth of her own assertion: Furthermore, she 
points out that the Montreux Convention is in force until 1956, only modi- 
fications bzing proper before that date, the mannzr in which these modi- 
fications are to be effected being outlined in the Convention itself; as a 
. result she claims that it is necessary that a Conference should be convened 
to decide cn the desirability and character of suzh changes. ' 
' (4) Principal Points.of the Proposed New Regime. The Soviet Union 
has reade the following five proposals in connection with its views regarding 
anew Straits regime: (1) The Straits must be kept open to merchant vessels 
` of all nations in time of war or peace; (2) The Straits must always be kept 
open to war vessels of Black Sea Powers; (3) Except when permission is 
_ granted under special cireumstances, no vessel of wer belonging to non- - 
Black Sea Powers shall be allowed to pass through the Straits; (4) Au- 
thorizy to draw up a new regime of the Scraits skould be vested in Black 
Sea Powers alone; and (5) in order to-prevent the Straits from being used 
in a manner contrary to the interests of tke Bleck Sea Powers, the Straits 
should be defended by the common (joint) actions o? Turkey and Soviet 
Russia. 

It is our opinion that the provisions which reconcile ~he passage of vessels 
through the Straits is the best possible manner with the requirements of 
Turkish sovereignty and security are thos2 embodied in the present Mon- 
treux Convention. Nevertheless the Turkish Government has agreed to 
accept as a basis for discussion ‘(with certain conditions and reservations) 
the first three points mentioned in the note which the United States sent to 
Turkey on November 2, 1945. The fourtk poirt of the Russian note (dis- 
regarding the interests of the other Powers concerned), and its fifth point 
(which attempts to build the sezurity of Elack Sea Powers on the destruc- 
tion of Turkey’s own security), were categorically turned down by Turkey, 
witk the United States and Soviet Russia suppcrting this refusal. 

Tte suggestion that Black Sea Powers alone should have the right to draw 
up the Straits regime is based on the claim that the Black Sea is a ‘‘closed”’ 
sea, but this has no support in the actual facts, and scholars are united in 
describing the Black Sea as an ‘‘open’’ sea. Suce it to quote here the 

. words of the great Russian jurist F. de Martens who never misses an oppor- 
tunity to defend the Russian v-ewpoint. He wrote: ‘‘The Bosphorus and 
the Dardanelles also join two ‘free’ seas,” 14 and ‘‘Following the Russian 
conquest of its Northern shores. this closed sea {the Black Sea) was trans- 
formed irto an open cne.” 1 

A> the Montreux Conference the question of whether the Black Sea was 
an “open” or a ‘‘closed’’ sea twice constituted a subject for debate. The 
British delegate said zhat the Lausanne Conference had agreed to the prin- 


14 Traité de Droit International, Vol. I, Pe 507. 
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ciple that the Black Sea was an international sea, but Litvinoff urged that 
_ the Soviet Government hed not recognized this ruling and that the Black 
Sea could not be likened to-the Mediterranean or the Baltic Sea. The 
Turkish delegate maintained that the Black Sea and the Mediterranean 
were not exactly similar in every respect and that Turkey considered the 
Black Sea to have its own peculiarities and be in a class by itself; and the 
Convention was drawn up on this basis. In any case, never once did Lit- 
vinoff suggest at Montreux that the Straits regime should fall within the 
competence of Black Sea Powers alone, and there could be nothing more 
natural than that this Russian demand, contrary as it is to essential princi- 
ples, former agreements, and to the interests of the states concerned, should 
have been rejected by Turkey which is also a Mediterranean Power. ` 

The fifth Russian demand, aiming at establishing joint Turco-Russian 
defence of the Straits, is absolutely contrary to Turkish sovereignty and 
territorial integrity. Turkey, the product of the Turkish War of Inde- 
pendence, rejected this demand also, and recalled the guarantees formulated 
by the United Nations, guarantees which should satisfy those who felt 
doubts as to their own security. Great Britain and the United States also ` 
expressed the same views. Then the Soviet Union went so far as to claim 
that its demand for joint defense of the Straits was in no way contrary to 
the aims and principles of the United Nations. I represented my country 
at the San Francisco Conference in the Committee which discussed these 
aims and principles, and on the strength of this I can say definitely. that it 
is contrary to the Charter for one country to formulate demands for joint 
defense of the territories of another country, or seek tc establish bases on 
such territories. As I pointed out before the Turkish Grand National As- 
sembly, the Straits constitute the keystone of our existence and independ- 
ence and there can be no question of agreeing to any joint defense of that 
area, 

Before broaching the subject of a rational solution for the problem of 
the Straits it would not be out of place to analyze the factors which led one 
Soviet Union to formulate such demands. 

Tsarist Russia’s policy regarding the Straits had shifted between three 
positions, depending on the situation of the moment: (A) In times of dif- 
ficulty Russia has suggested that the Straits should be declared open to 
warships. During the neutralization of the Black Sea cf 1856, when she 
denounced this neutralization in 1871, and during the crisis caused by the 
annexation of Bosnia in 1908, Russia has advocated the open-door policy; 
byt these constitute exceptions to the rule. (B) When she felt weak Russia 
has demanded that the Straits should be kept closed to all warships; this 
was her defensive policy. (C) When she felt strong, Russia has followed 
an aggressive policy which recuires that the Straits shall be kept open to 
Russian warships only, and aims ai, Russian possession of the Straits. This 
- policy has taken the form of an openly aggressive and imperialist course of 
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action, or has been camouflaged in roundabout methods alleged to aim at 
ensuring Russian security. This policy, also kncwn as £ ‘‘national’’ policy, 
is obviously an imperialist and aggressive one aimed et raaking Russia the 
possessor of the Straits and of Istanbul with its wide adjoining territories. 
Let us add at once that this imperialist plan is rot likely to stop short once 
a part of it is realized, for it is stated in the Melidov memorandum of 1882 
that possession of the Straits would ensure a dominating position in the 
.Near East which could not possibly be secured by otker means, and that 
Russia would then be in a position to exert wide influence on the future of 
the Balkans and Asie Minor. In the same way Bazili’s report of 1914 
pointed out that Russia could not rest content with merely possessing the 
Straits but woulc also have to get control of the Aegean Sea. Thus it is 
evident that access to warm waters is to be ensured by way of laying hands 
on the whole of the Balkans and the Near and Middle East so as to descend 
into the Mediterranean; seeing that the main objective will not have been 
achieved beeause the passageways out of the Mediterranean will not be in 
her possession, Rassia. will have to take Iran ard Iraq also in order to de- 
scend on the Indian Ocean to set foot in North Africa on her way to the 
Atlantic Ocean. 

In following this policy Tsarist Russia always scught to weaken the Otto- 
man Empire and make the most of her difficulties in order to realize Rus- 
sian ambitions. 

All of this shotld be kept in mind in iyane the factors which activate 
the Soviet Union at the present time. One theory is that the Soviets have 
revezted to tae cld Russian ‘‘national’’ policy, and there are indications 
which support this belief: (A) the former Roumanian Foreign Minister 
and last Rcumarian Ambassader to Moscow, Gafencu, states in his book 
that Soviet Russia has reverted to the national Russiar policy and declares 
that on the day that Germany turned to Russia and Ribbentrop arrived in 
Moscow to sign the Russo-German Treaty Russia awekEened to full realiza- 
tion of her strength and decided to follow the rational policy of the Tsars; 
(B) the demands for joint defense of the Straits made to the Turkish For- 
eign Minister Şükrü Saracoğlu during the Mose>w 2onversations in Sep- 
tember, 1939, also tend to lend weight to this view, for this demand was 
made in 1939, and makes it obvious that the pretext o Turkey having vio- 
lated the stipulations of the Montreux Convertion during World War H 
must have been :nverted later; (C) Molotov, wac suggested to Hitler dur- 
ing the Berlin talks that Russia should be permitted to establish bases on 
the Bosphorus and the Dardanelles, was only following in the footsteps of 
his predecessors of the Tsarist era; (D) there is no lack of indications in 
the world press that Soviet Russia is applying she policy of the Tsars; (E) . 
in tae Revue Potitique et Diplomatique of January, 1247, J. F. Kover cites 
mary examples to show the lack of difference ketween the policy of Tsarist 
Russia and that of the Soviet Union; (F) on the tenth of February, 1947, 
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the United States’ Assistant Secretary <f State underlined the fact that 
present-day Soviet policy was one of aggression and. expansion. 

It is bitter indeed for idealist Soviet and Turkish reformers who consider 
that Tureo-Soviet friendship is an historical necessity to have to admit that 
Russia has reverted to the policy of inordinate ambition and conquest which 
cost Tsardom its existence and which the l2aders of the newly-formed Soviet 
Union repudiated in no uncertain terms. Dreams of conquest may be 
sweet, but they are dangerous in direct ratio to their sweetness, and the. 
fate of Hitler’s Germany is nothing other than the latest.example of this 
which history has to show us; it is impossible that a farsigkted Soviet policy 
ean fail to see that any attemot by Russia, even with a population of some 
two hundred millions, to dominate the world will drag her to the same fate. 

Another theory is that Russia is activated by the desire to safeguard her 
own security, and that, having had to make many heroic sacrifices in the 
Second World War, she desires to establish security-zones which will obvi- 
ate the danger of her having to meet with a similar disaster again. Prior 
to World War I, the Great Powers were in the habit of establishing Zones 
of Influence in areas which they could not annex direetly to their own terri- 
tories. It was in the process of applying this policy that Africa was par- 
celled out amongst them, and this same volicy was the motivating factor 
behind efforts to divide the territories of China, Iran, and the Ottoman Em- 
pire. It is also known that the system of securing Lebensraum resorted 
to by the Axis Powers both before and during World War II aimed at 
nothing less than that these states should rule the world. The system of 
establishing ‘‘security zones’’ is in no way different, for beyond every 
security-zone there lies yet another; there is no telling where the advance 
will stop but it is certain that it will cost each neighboring country its 
existence as an independent unit. And yet the future happiness and pros- 
perity of the world. depends on establishing a system of collective security 
under which all nations (large or small) may live in peace and without fear. 


E. SOLVING THE PROBLEM 


The task of solving the problem of the Straits in a raticnal manner will 
become more simple in direct proportion to the success achieved in ridding 
it of the political factors which have made it so difficult of solution all 
along its history. 

The factor which makes the Straits problem such a difficult one is the 
ambitious and conquest-seeking policy of Soviet Russia. It follows there- 
fore that either Russia will persist in this policy and make it inevitable that 
the Straits problem must be solved byway of internationel world polities, 
or else she will change her policy and make it possible for the problem of 
the Straits to be solved through normal jcridical channels. 

Let us explain our meaning. 
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Once the Straits are kept open to merchantmen of £1 nations in ‘time of 
peace or war, once it is prohibited for foreign warships to enter the Black 
Sea, and cnce Ruasian warships are accorded the right to pass through the 
- Straits into the Mediterranean, every Russian aim ari demand will have . 
been met except those that are based on her ambition for conquest. The 
enly reason which lies behind the Russian demand “or tie Black Sea Powers 
alone to be authorized to formulate a new regime for the Straits and her 
desire to bring the Straits under her own dominatior. by participating in 
their defense, is tne reason that she wants to make sure the Straits shall not 
be used to threaten her own security. Therefore th2 question arises of 
,whiea country is likely to use the Straits to <hreaten Russian security? 
Can it be Turkey? No such danger can come ircm Turkey which follows 
a policy of ‘peace within and without the Motherland’’ and has never 
failed to underline the fact that she has no desire beyamd her own present- — 
day frontiers. Can it be Great Britain that Russia has in mind? But 
Britain’s policy regarding the Black Sea and tke Straits has been a defen- 
sive one from thə outset. Or can it be that she is xfraid of the United 
States? But the interests and policies of that countzy in the Black Sea 
and the Near Hast are also based on considerations c? a defensive nature 
only. Thuas we arrive at the conclusion that making use of the Straits 
against tke interests cf Russian security would or could become necessary 
only in case she resorted to a policy of expansion anj conquest and it is 
just as urjustifiazle for Russia to ask for guarantze in such an eventuality 
as it is unthinkakle that Turkey or any of the oles irzérested states would 
consent tc extend them. 

In discussing the importance of the Straits we quoted Professor Renovin 
~ of the Sorbonne, who expressed the opinion thet, no matter which Russian 
Government is in power, the question of having access to the warm waters 
of the Mediterranean can never be a problem of trensitory interest, for 
geographical conditions continue to bring it up ceaselessly. In this same 
article, Professor Renovin says also that exhausticn and general war- 
weariness had reached such a degree that treaties concluded providing 
that the Straits and Istanbul had: been promised to Fassia failed to create 
any impression from the viewpoint of incitirg the people to war; and 
Gorianoff {also cuoted earlier as having summ2d up the Eastern Question 
by saying everything depended on who was in posséssion of the Straits) - 
complains in the last few pages of his book thet the Turco-Russian war of 
1877-1873 had lasted much longer than was anticipated at the outset 
because of lack cf sufficient correct information about Turkey, that Russia 
made superhumen efforts during this war, and suffered unheard-of ‘sacri-. 
fices, and that -he unimportant gain she got cut cf it was out of all 
proportion to wkat they cost her. There is a warninz significance in these 
voicas from the past. When I was Governor of Batam, the brother of a 
former Russian Prime Minister said to me: ‘‘We have been neighbours for 
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two centuries, but our countries do not know each other; it is only here 
that we have got to know you, and have voted for you.’’ It is possible 
that today, too, the Russians do not know us well. . 

Today Russia is very strong, and she has emerged from the war with a 
victory. perhaps unparalleled in history. If she goes in search of new 
victories and decides to try her luck at the Straits, she will find that she 
was again mistaken as to the true situation of Turkey. 

The determination of the Turkey which was born of the Turkish War of 
Independence has been expressed in the words of President Ismet İnönü 
to which History has already accorded a place of honor: ‘‘We shall live 
and die as an honorable people.” Turkey’s determination in this respect 
aroused admiration and was accorded support throughout the world, espe- 

cially in Great Britain and the United States. 
` As against the path which leads to no one knows A there appears 
another path, the path leading to a normal and rational solution of the 
Straits problem calculated to satisfy the legitimate aspirations of Russia 
and everyone else: a Straits regime guaranteed by the United Nations 
and placed under the responsibility of Turkey. Such a regime, ensuring 
freedom of passage to merchant vessels, opening the Straits to the war- 
ships of Black Sea Powers, and closing the Straits to the warships of 
other Powers subject to certain conditions, would serve the treble purpose 
of giving Russia access to warm waters, protecting the Black Sea, and ex- 
tending sufficient guarantees. By being allied to the United Nations and 
the general-problem of peace, the Straits will cease to constitute a political 
issue and be bound only by juridical rules and considerations; and the 
. friendship of an honest, peace-loving, and strong Turkey conscious of her 
responsibilities In making use of her sovereign rights will continue to 
remain an historical necessity for Soviet Russia. l 


‘COMPENSATION FOR WAR DAMAGE TƏ AMERICAN 
PEOPERTY IN ALLIED COUNTRIES 


By C. ARNOLD FRALEIGH 
Assistent to the Legal Adviser, Department of State * 


I. THE PROBLEM 


Tke American national who suffered war damage to property on ter- 
ritory of an enemy country during World War II is encouraged by the 
progress already made on the peace treaties to beliave that the duty to 
provide compensation for his damage will be imposad directly upon the 
governmens of tie enemy country. Upon the coming into force of the 
peace treaties with Italy, Bulgaria, Hungary, Roumania, and Finland, each 
of those ecuntrics will be obliged to provide for damage to property of 
United Nations rationals in its territory compensation equal to two-thirds ` 
of tke sura necessary to purchase similar property or to make good the loss 
suffered. If as_milar pattern is followed when the treaties with Germany, 
Austria, ard Japan are written cach of those countries will also be obliged 
to provide compansation for damage to property of United Nations na- 
tionals or its tervitory. 

The American national who suffered war damage to property on ter- 
ritory under the sovereignty of the United States during the war knows 
that compensation is provided by his own government. If he suffered 
damage to property in Hawaii, he has probably already obtained. compen- 
sation from the War Damage Corporation? I= he suffered damage to 
property aboard a United States ship on the high sees, he has at least had 
the opportunity to obtain insurance at reasonable rates against the risk 
of such damage:! If he suffered damage to property in the Philippines, 
he knows thet the United States Government has authorized the appropria- 
tion of $400,900,000 for distribution by the Philippine War Damage Com- 
mission s comp2nsation for war damage to property in the Philippines.* 
The extent to which the United States will obiain reimbursement from 
enemy governments for the compensation it grants as a gratuity has not 
yet been determined. 


* The opinions erpressed in this article are those of the writer and are not necessarily 
those of tke Legal Adviser or the Department. 

1 Treaties of Peaze with Italy, Bulgaria, Hungary, Rourania and Finland, Department 
of Scate Pubiieation 2743. 

2'he War Damage Insurance Act, 15 USCA 606b-2, 56 Stat. 175. 

3 The Marins Wer Risk Insurance Act, 46 USCA 1128 and 1128a, 54 Stat. 689-690. 

4'The Philippine Rehabilitation Act, 50 USGA 1751-1763, 60 Stat. 128. 
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In contrast, the American national who suffered war damage to property 
on territory of Allied countries other than the United States can only be 
told that he may receive compensation from the United States Govern- 
ment, from the government of the Allied country in which his property 
was situated at the time of damage, from both of these governments, or 
from neither of them. There has been no indication that enemy govern- 
ments will be obliged to provide compensation for war damage to property 
on Allied territory directly to the property owners. Whatever compensa- 
tion is supplied by enemy governments for such damage will be supplied to 
the property owners indirectly through the appropriate Allied govern- 
ment. The problem is to determine the appropriate Allied government. 

Under the United States war damage legislation already described com- 
pensation is provided in the form of outright cash payments, benefits 
payable for the reconstruction or replacement of property, and sums paya- 
ble on policies of governmental insurance against war risks. Other Allied 
countries have also employed these three forras of compensation in their — 
war damage legislation.» Furthermore, the United States, the United 
Kingdom, and other Allied countries may regard their readiness during 
the war to provide insurance against war risks at reasonable cost as, in 
effect, a provision of compensation for damage even if the property owner 
failed to take out insurance. The United States, for example, has specifi- 
cally excluded from compensation under the Philippine Rehabilitation Act 
certain types of losses for which insurance was available.’ 

War damage is defined very broadly in the legislation of the United 
States and the other Allied countries. Benefits under the Philippine 
Rehabilitation Act are payable for damage from any of the following 
causes: enemy attack, action taken by United States forces to prevent 
property from coming into the possession of the enemy, action taken by 
the enemy occupation authorities, action taken by the United States forces 
in opposing, resisting or expelling the enemy, or looting, pillage or other | 
lawlessness or disorder accompanying the collapse of civil authority.” In- 
eluded in the French Government’s definition of war damage is damage 
resulting from the enemy occupation such as dispossession or damage 
caused in dwellings used by the enemy, from requisitioning without full 

‘compensation, from mine and shell-clearing operations, and from the ex- 
plosion, combustion, or dispersion of dangerous substances which have been 
abandoned or which are in thé custody of the State, or of Allied armies, or 
of an enterprise working on their behalf. The Netherlands Government 

5 United Kingdom: See R. M. Montgomery, War Damage Act 1941, and supplements. 
France: Law No. 46-2389 of October 28, 1946, published in the Journal Official of Octo- 
ber 29, 1946. Netherlands: Staatsblad F255 of November 9, 1945. 

6 50 USCA 1760(5). i 

750 USCA 1752 (a). 

8 Law No. 46-2389 of October 28, 1946, Article 6. 
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ind 


any damage as a direct result of acts of war, of 
299 


, defines as war damage 
‘ actions or measures of the enemy and of wartime conditions. 

Compensation is payable, under ‘legislation of the United States and. 
‘Allied countries, for war damage to real property, merchandise, com- 
' modities, household furniture; and clothing. The American, British, 
French, and Dutch Governments have-not undertaken to provide compen- 
sation for the loss of currency or intangible property. And they either ` 
exclude completely from compensation, or provide only limited compensa- 
tion for, articles o2 luxury such as jewelry and works cf art. 


Eecognition cf Responsibility to Provide Corapensation 
on @ Territorial Basis 


There has been some recognicion that an Alieč nation should provide 
compensation for rationals of other Allied countries, or even for nationals 
' of neutral. countries, who sustained property damage on its territory to the 
. same extent as it provides comp2nsation for its own nétionals, that is, that 
a nation stould provide compensation on a territorial basis. - 

The eighteen Alied Governments -which participated in the Paris 
Conference on Reparation unanimously resolved that: 


. in the administration of reconstruction or compensation benefits 
for wer damaze to property, the treatment accorded by each Signatory 
Government to physical persons who are nationals and to legal persons 
who are nationals of or are owned by nationals of any other Signatory 
Government, so far as they have not been compensated after the war 

‘for the same property under any other form or on any other occasion, 
shall be in principle not less favourable than that which the Signatory 
Government eecords to its own nationals.?° 


The participating Governments stated, however, as the concluding sentence 
of th2 resoIution, that there are ‘‘many special prodlems of reciprocity 
related to this principle” and recognized that ‘‘in certain cases the ‘actual 

- implementation of the principle cannot be achieved except through special 
agreements between Signatory Governments.’’. 

Independenzly of reciprocity agreements, several countries have made 
their systems of compensation fcr property damage sustained on their 
territory applicable to their own nationals and other Allied nationals on 
equal terms. In all the legislażion of the United Kirgdom, whether com- 
pensation is paid as.a gratuity, or in return for insurance premiums or 
compulsory contributions, no distinction has been made between the, rights 
‘of British and other Allied nationals to obtain compensation. Similar 


® Staatsblad F255, November 9, 1945, Article 1. 
10 Resolution 3 of fhe Final Act of the Conference, State Department Publication 2584, 
The Distribution of Reparation from Germany, p. 19. 
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non-dis¢riminatory systems of compensation were adopted in Australia, 
India,” and New Zealand.* Insurance schemes were also put into ‘effect 
in such British colonies as Singapore and Malaya sufficiently in advance of 
the Japanese occupation to enable American property owners to take ad- 
vantage of them.1* The United States, which combined a system of volun- 
tary war risk insurance to eover property damage sustained on United 
States territory other than the Philippines with a system of gratuitous 
payments for damage occurring prior to the adoption of the insurance 
system, made policy payments and gratuitous payments to American and 
non-enemy nationals on equai terms. 

Some countries have extenced the benefits of their compensation laws to 
nationals of another Allied country in return for a pledge by the Allied 
country that their own nationals will receive reciprocal treatment under 
the Jaws of the Allied country. The French Government has extended 
the benefits of its legislation providing gratuitous compensation ‘for war 
damage to property in France to American and British nationals.> The 
Netherlands Government has recently announced that it grants equal 
treatment to American nationals in the administration of gratuitous com- 
pensation which it provides for its own nanona for war damage to.. 
property in the Netherlands.” 

A few countries have indicated that the. benii of their war damage 
legislation may be extended to foreigners, but do nct disclose on what 
basis the extension will be granted. Shortly after the invasion of Norway 
a series of laws were enacted of which the law on war risk insurance for 
buildings may be taken as an example." Every building which was in- 
- sured against fire on or after April 8, 1940 (the day before the invasion) 
was automatically covered by war risk insurance. Although this legisla- 


11 Australia: See the recital of laws appearing in Part I, National Security (War 
Damage to Property) Regulations, Statutory Rules 1946 No. 176, published in the 
Commonwealth Gazette on December 5, 1946. 

12 India: The War Risks (Goods) Insurance Ordinance (No. IX of 1940), War Risks 
` (Factories) Insurance Ordinance (No. XII of 1942), and War Risks (inland Vessels) 
Insurance Ordinance (No. XXV of 1943). 

18 New Zealand: War Damage Act, 1941, No. 17, as sthauileds and Earthquake and 
War Damage Act, 1944, No. 15. 

14 See reference to Malayan War Risks (Goods) Insurance legislation in paragraph 4 
of the Terms of Reference of the Malayan War Damage Commission. 

18 Declaration by United States and French Governments on Commercial Policy and 
. Related Matters, May 28, 1946, Article VII; Department of State Bulletin, June 9, 1946, 
p. 997; Exchange of Notes between British and French Governments on December 8, 
1946, British Treaty Series No. 60 (1946). See with reference to fling of claims: by 
American nationals under French Jew, Department of State Bulletin, January 26, 1947, 
p. 166 and July 20, 1947, p. 143. 

16 Department of State Bulletin, August 17, 1947, p. 332. 

17 Order of April 4, 1941 on the War Damage Insurance Corporation for Buildings, 
published in Norsk Lovtidend for 1941, Nr. 15, pp. 200-211. 
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tion of the Quisling Government has been continued in effect by the present 
Norwegian Government, the insurance coverage is limited to buildings 
owned by Norwegian citizens.* It is, however, stipulated in the law that 
“war damage to buildings in this country belonging to foreign citizens 
may be compensated for, if the King or his authorized rapresentative makes 
provision therefo>.’’?* A similar stipulation appears in a more recent 
Norwegian law which provides compensation for certain types of war losses 
`- gusta‘ned by Norwegian nationals on Norwegian territory, and not covered 
by war damage insurance legislation.2° War damage legislation in Den- 
mark has taken a parallel course.?! 

Ths United States Government in its legislation providing PEE 

‘for war damage to property in the Philippinəs grants compensation 
benefits tc natiorals of any non-enemy nation which ‘‘g-ants reciprocal 
war damage payments to American citizens resident in such countries 
[eountry].’’??_ 'The Swiss Government is the first government which the 
Philippine War Damage Commission has determined to have fulfilled the 
condition o2 reciprocity.2* Switzerland had presented to the Commission 
evidence of its non-diseriminatory legislation providing compensation for 
damage inflicted upon Swiss territory in violation of neutral rights. 

Some nations may be obliged to grant equal treatment to nationals of 
other Allied courtries, or even to nationals of neutral countries, by the 
terms of treaties negotiated prior to World War JI. An example of such 
a treaty is the cemmercial treaty between the United States and Switzer- 
land of 1850. By the terms of that treaty both Governments agree that: 


In case of war, . . . the citizens of one cf the two countries, resid- 
ing or established in the other, shall be placed upon an equal footing 
with the citizens of the country in which they reside with respect to 
indemnities tor damages they may have sustained.” 


The decision of the Philippine War Damage Commission that Swiss citizens 
are eligible for tenefits under the Philippine Rehabilitation Act was not 
based on the treasy, although reference is made to the treaty in the opinion 
of tke Commission.” 

Finally, several countries have encouraged the nationals of the United 


18 Provisional Law of July 19, 1946 on War Damage Insurance for Buildings. 

19 Same, Section $, para. 2. : 

20 Provisional Lav on Compensation for Certain Damages and Losses as a Result of 
the War, 194)-194&, effective April 25, 1947, published in Norsk Lovtidend, Nr. 15, 
1947, pp. 247-251, Section 17. 

21 See, fcr example, Danish Law No. 218 of 1940 concerning War Risk Insurance of 
Houszhold Soods, efective April 30, 1940. 

22 £0 USCA 1752 (b) (1). 

23 Philippine War Damage Commission, Opinion L-7 of July &, 1947. 

24 Malloy, Treatie3, Vol. II, p. 1765, Article I. 

25 Philippine War Damage Commission, Opinion L-7 of July 8, 1947. 
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States, if not of other Allied countries, to register with them war damage to 
property sustained on their tarritory. Poland, in 1946, encouraged regis- 
tration of such damage by American nationals, with the assurance that 
any compensation benefits tc be provided would be available to Polish 
and American nationals without discrimination. Belgium has accepted 
registration of war damage to American property in Belgium.?” The 
Malayan War Damage Claims Commission accepts registrations of war 
damage to American property in Singapore and the Malayan Union.” 


Recognition of Responsibility te Provide Compensation 
on a Nationality Basis 


In contrast to, the trend already described, there has been some recogni- 
tion that an Allied nation should provide compensation. to its own nationals 
for property damage sustained by them on territory of other allied coun- 
tries, that is, that compensation should be provided on a nationality basis. 

The peace treaties with Italy, Bulgaria, Hungary, and Roumania au- 
thorize each of the Allied nations to apply assets within its territory of the 
enemy country or of nationals of the enemy country to the satisfaction of 
the claims of the Allied nation or of nationals of the Allied nation against 
the enemy country. Substantially, if not totally, excluded from the claims 
to be satisfied from this source are claims of nationals of the Allied country 

- for damage to property in the enemy country for which the enemy country 
is under a direct obligation tə pay two-tairds compensation. The United 
States has already agreed to release Italian asseis in this country, and 
Italy has agreed to pay to the United States Government before Decémber 
31, 1947, $5,000,000 ‘‘to be utilized, in such manner as the Government of 
the United States of America may deem appropriate, in applicaticn to the 
claims of United States naticnals arising out of the war with Italy and 
not otherwise provided for.” =° 

The United Kingdom has not as yet undertaken to provide ccmpensa- 
tion for losses of its nationals abroad. Netherlands legislation anthorizes 
the Minister of Finance either to assimilate the rigats of Netherlands 
natiouals abroad to those of Netherlands rationals at home, or to assimilate 
the rights of foreign nationals to the rigkts of Netherlands nationals with 
respect to damage sustained on Netherlands territory. French legisla- 
tion leaves the door open to the provision of compensation by the French 
Government for its nationals abroad by the following sentence inserted 
in Article 10: 


26 Department of State Bulletin, June 23, 1946, p. 1083. 
27 Same, August 18, 1946, p. 336. 
28 Same, August 24, 1947, p. 398. 
29 Same, August 24, 1947, p. 376. 
80 Staatsblad F255 of November 9, 1945, Article 1(3). 
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. A subsequent law shall determine under what conditions and to 
what extent French natural and juridical persoms who own damaged 
property abroad and who would not benefit by reciprocal agreements 

. may be compsnsated.** 


Several countr:es accept registration by their nationals of war losses 
sustained in oth2r Allied countries. The nationals of China, Czecho- 
slovaxia, end Yugoslavia are required to register war losses, regardless of 
the country in which the damage was suffered with th2 government of the 
country o2 which they are nationals. The Department of State accepts 
for possitle future consideration, in the event of Congressional action, 
claims submitted by American nationals for losses suffered in other Allied 
countries. ` 

Numerous bills. were introduced in the frat: esi of the Hightieth 
Congress with th2 object of providing compensation for war losses. The 
only bill reportec out of committee was the bill intrzduced in the House 
on June 30, 1947 for the purpose, among other things. of creating ‘‘a com- 
mission to make en inquiry and report with respect to war claims; .. .’’ 38 
_ The bill directs tke commission not only to estimate the number and amount 
of war claims, but also to report ‘‘the extent to whizh such claims have 
been or may be satisfied under international agreements or domestic or 
foreign laws.” 

The House Committee on Interstate end Foreign Commerce reported 
the bill favorably on July 17, 1947.% The report contains the following 
statement: 


War diie “of individual American citizens who have suffered as a 
result of enemy action are a part of the sum total of claims for repara- ` 
tions against the respective enemy governments. If sufficient assets 
zannot be secured from such enemy governments to take care of the 
alaims of the American people as a whole and the claims of individual 
zitizens, the Congress of the United States will hate to determine, after 
zonsidering the report and recommendations of the War Claims Com- 
mission creased by title IL of this bill, whether and to what extent 
individual claims should be paid out of the Treesury in view of the 
fact that if this bill becomes law, the United States will have been the 
recipient of the net proceeds resulting from th2 liquidation of the 
enemy assets. which are available in this country. 


Congress adjourred before the bill was put to a vate. 


31 French Law Nc. 46-2389 of October 28, 1946, 

32 China: See nots of January 27, 1947 from Chinese Ministry of Foreign Affairs to 
American Embassy ¿t Nanking, reported in despatch 541 of March 5, 1947 from Embassy 
to tha Department, Czechoslovakia: Decree No. 64 of Augus: 31, 1945, and Order of 
the Minister of the Interior of September 3, 1945. Yugoslav-a: Decree of Council of 
Ministers of April 2, 1945 (Official Gazette No. 20 of April 10, 12345) and Rules issued by 
Premier on June 10, 194% (Official Gazette No. 44 of June 26, 1945). 

38 £ R. 4044, 80th Congress, Ist Session. 

34 House Report Mo. 976, 80th Congress, Ist Session. 
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Il. THE PRINCIPLES. 


The reason for the development of two inconsistent bases for providing 
compensation for war damage to property of a national of-one Allied 
country in territory of another Allied country lies in the fact that different 
principles are applicable to the distribution of compensation funds depend- 
ing on whether the funds are dzrived from external or internal sources. Ex- 
ternal sources are reparations from enemy countries, which may consist of 
equipment, ships, or assets of enemy nationals. Internal sources are either 
voluntary payments for governmental insurance against war damage, 
compulsory contributions exacted from tke owners of property subjected to 

‘the risk of war damage, special taxes for rehabilitation purposes, or 
revenues from general taxation. 

Once it is recognized that. funds for the compensation of war damage 
are derived from two sources, the reason for the growth of two different 
bases for providing compensation becomes apparent. Nationality is the 
basis usually employed in distributing funds derived from intergovern- 
mental claims. The territorial basis is usually employed in distributing 
funds derived from taxation or other internal sources. 


The Distribution of Compensation Funds Derived from Reparations . 


The question of which government should distribute reparations re- 
ceived from an enemy country for war damage to private property, the 
government of the country of which the property owner is a national or 
the government of the territory on which the property was situated at 

. the time of damage, cannot te answered without askirg another. question. 
On what basis should claims be presented against enemy governments for 
war damage to private property, the nationality basis or the territorial 
basis? The basis used in distributing the proceeds cf the claim should, 
of course, be the same as the basis used in presenting the claim. 

The rule customarily followed in international law is that a govern- 
ment may present only the claims of its own nationals against another 
government. 


: 

The first essential of an international claim is a showing that the 

claimant is entitled to the protection of the state whose assistance is 

- invoked. Aside from the special situation of alien seamen and aliens 

serving in the armed forces, concerning which considerable confusion 

exists, it is well settled that the right to protect is confined to nationals 
of the protecting state.** 


But when the claim is for a wrong committed by one state to property on 
the territory of a second state owned by a national of a third state, which 
is the protecting state, the state of which the property owner is a national 
or the state within which his property is situated? 


35 G, H. Hackworth, Digest of International Law, 1948, Vol. V, p. 802. 
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When a Frenchman sought compensation for damage inflicted by a 
British cruiser daring the Civil War upon property aboard an American 
ship out of the fund paid by Great Britain to the United States pursuant to 
the Geneva award, his claim was allowed, and so were she claims of numer- 
ous cther persons not citizens of the United States.** The reason for allow- 
ing the claims of foreigners was stated by the Claims Court as follows: 


A foreigner may be entitled to protection either as to his person 
or as to his property, or both. If he is within tkis country, or on the 
deck of one of our vessels, his person and his property with him are 
under our protection. And if his property alone is within this country 
it is entitled to and everywhere receives the same protection as the 
Droperty of sitizens; and so of the property of en alien nonresident 
upon the seas in an ’ American vessel, this goverrment has always ex- 

. tended to it the samle protection as to that of citizens.’ 


When the Frerch Government espoused claims of French citizens whose 
property was damaged during the bombardment of Greytown, Nicaragua, 
in 1854 by United States forces, Secretary of State Marcy rejected the 
claims nos only because the United States considered the bombardment 
to have been justified, but also because claims for such damage should only 
be presented by tie government of Greytown. It was not certain who was 
wielding sovereign power in Greytown, but, said Secretary Marcy, 


. it was for taem to complain of the proceedings of the United 
States towards the people ai that place, and to make reclamation, if 
any was due, for injuries to foreigners whom they had received within 
their jurisdiction, and whom they were consequently under obliga- 
tion to protect. 


oo * eee 


The daek of the positions herein taken are not impaired by the 
fact that in some cases the claimants might be turned over for redress 
to a feeble power. It should be recollected thaz in this instance it 
was to such a power, without anything in its character or composition. to 
justify confidence, that the applicants committed -heir property, and 
they can not reasonably ask to have a well-settled principle of inter- 
rational law zhanged in order to meet the exigercy of their case.’S 


During the negotiation of the peace treaties with Italy, Bulgaria, 
Hungary, Roumania, end Finland it was apparently recognized that each 
Allied country was responsible for presenting the c_aims of its nationals for 
war Camage caused by those enemy countries. In eazh treaty the Allied 
Governments declare that certain rights attributed to them ‘‘cover all 
their claims and those of their nationals for loss or daraage due to acts of 
war. ® Hach Allied Government is authorized to na the proraoda 


36 Moore, internatienal Arbitrations, 1898, Vol. m, pp. 2850-2£ 
87 Same, p. £353. 

s8 Moore, Digest of International Law, 1906, Vol. VI, p. 934. 
39 See, for example. Article 80 of the Italian treaty. 
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obtained from the liquidation of enemy assets in its territory to the satis- 
faction of its claims ‘‘and those of its nationals.’ 4 In the understandings 
concluded in August, 1947 between Italy and the United States, Italy 

` agreed, in return for the release of Italian assets in tha United States, to 
pay $5,000,000 to the United States to be applied to the ‘‘claims of United 
States nationals arising out of the war with Italy.” * 

The agreement reached at the Paris Conference on Reparation in ONA 
ber and December, 1945, alsc provides that each Signatory Government 
shall regard the share of reparation allocated to it under the agreement, 
“as covering all its claims and those of its nationals against the former 
German Government. ...’’42 But whan the Conference unanimously - 
resolved that equal treatment should be granted by each Allied govern- 
ment to its own nationals and the nationals of any other Signatory Govern- 
ment in the administration of compensation for war’ Camage to property 
on its territory, the Conference adopted a principle inconsistent with the 
theory that a nation presents the claims of its nationels only. A nation 
cannot be expected simultaneously (1) to grant equa_ treatment to for- 
eigners in the administration of compensation for war damage to property 
on its territory, and (2) to present against any governments only the 
claims of its nationals. 

The report of the United States representative at the Paris Conference 
discloses that it was the United States delegation which initiated the resolu- 
tion on equal treatment. The report continues: 


The question of whether foreign investors should look to their own 
Government or to the nations in which their properties were located 
for compensation was complicated by the fact that different nations 
used different bases in the computation of war damages for repara- 
tion purposes. Both the United Kingcom and French claims. data 
included all war damage incurred on British and French soil, re- 
spectively, without regard to the nationality of »wners of damaged 
property, but nothing for damage to British anc French properties 
abroad. On the other hand, the United States claims data included 
war damage suwfered by United States property holders wherever 
located. In Tripartite ciscussion between the Urited States, British 
and French delegates it was agreed that the United States data on 
claims representing war damages would only be for that part of such 
damages as was. not saz -isfied by comfensation benefits from other 
countries.’’ 45 


No issue was made of the na for presenting claims for war damage 
to private property at the Paris Conference because such claims were only 


40 ‘See, for example, Article 79 of the Italian treaty. 

41 Department of State Bulletin, August 24, 1947, p. 376. 

42 Final Act of Paris Conference on Reparation, Part I, Art-cle 2A, Department of 
State Publication No. 2584, The Distribution of Reparation from Germany, p. 12. 

‘43 Unclassified portion of Final Report on the Paris Conference or Reparation, sub- 
mitted to the Secretary of State by James W. Angell on February 18, 1946, p. 123. 
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a small fraction of the total monetary losses claimed, ‘and, monetary losses 
were only one o2 the factors ccnsidered in allocating reparations.** It is 
doubtful that any country’s share of reparations would have been sub- 
stantially affected by a shift from the territorial basis to the nationality 
basis, or vice versa, in the presentation of claims. No allocation has yet 
been made of reparations from Japan, but it is unlikely, in view of the 
announced policy of the Far Eastern Commission to determine shares on a 
‘broad political basis,’’ that an issue will be made of the question whether 
a government should put in its claims on a territorial cr nationality basis.** 

The fact that a country provided. compensation: for war damage on a 
territorial basis while the war was in progress is, of course, a strong reason 
for that country to insist that any reparations payable for damage on its 
territory be paid to it. Great Britain has provided compensation on a 
territorial basis end has insisted on the right to receive compensation on a 
territorial basis. The United States may be expected to insist that any 
reparations payable by Japan for war damage to property in the Philip- 
pines be paid to it since the United States has undertaken to provide com- 


' . pensation on a territorial basis in the Philippines. 


‘The decision a3 to which of two governments may present a claim may 
have a subsiantiel effect upon the amount a claimant recovers. Whatever 
system is used t> calculate how much reparations a government has re- 
ceived for war damage to property, it may be expected that each govern- 
. ment will receive a different percentage of the total amount of its claim. 
Governments may adept different conclusions as to the classes of property 
owners whe are eatitled to share in reparations funds. Governments differ 
in their ability co administer compensation. And, in days of exchange 
control, the curzency in which compensation is payable will make a. 
_ difference. 

It is doubtful that claims for danu to property caused by -one state 
to property in a second state which is owned by a national of a third state 
shou_d be presenczed on a nationality basis. But it is because such claims 
are, and have been, sc presented, that there is a tendency to provide com- 
pensation for waz damage ‘on a nationality basis. 


The Distribution of Compensation Funds Devived. from Taxation 


Distribution of compensation funds which a country derives from in- 
ternel sources fhrough insurance premiums, special assessments, or general 
taxation, is generally made to all property owners whc can be included in 
the insurance scheme or the taxation system, that is, to all owners of 
property situated within the territory of the country. 

44 See article by John B. Howard, The Paris Agreement cn Reparation from Germany, 
Department cf State Publication No. 2584. 

45 Department of State Bulletin, June 1, 1947, p. 1069. 
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There is a strong moral, if not a legally enforceable, obligation upon a 
government not to levy taxes upon property owners of all nationalities to 
provide benefits for property owners of its own nationality. When’ the 
French Government in 1945 levied a ‘‘solidarity tax’’ upon all property 
in France in order to raise funds for the reconstruction of war damaged 
property, American owners of property in France protested against the 
exclusion of foreign-owned property from a share in the reconstruction 
benefits. The injustice of the threatened discrimination by France was 
cited in the discussion of the equality of treatment resolution at the Paris 
Conference on Reparation.* 

Commercial treaties between the United States and a large number of 
countries contain a provision substantially similar to the following: 


The nationals of either High Contracting Party within the terri- 
tories of the other shall nct be subjected to the payment of any internal 
charges or taxes other or higher than those that are -exacted of and 
paid by its nationals.“ 


The type of discrimination against which such a provision is aimed is 
that in which a government levies higher taxes on foreign-owned than on 
domestic-owned property in order to provide the same governmental bene- 
fits for both types of property. 

Discrimination also exists, however, if a government taxes both types of 
property at the same rate in order to provide greater governmental 
benefits for domestic-owned than for foreign-owned property. An effort 
to strike at this type of discrimination appears in the commercial treaty 
between the United States and Belgium of 1875, which is still in force. 
The treaty adds to the senterce which ‘forbids the levying of higher taxes 
on citizens of one of the two States than are levied on citizens of the 
country in which they may be, the following clause: 


. and the privileges, immunities and other ee with regard to 
. commerce or industry, enjoyed by the citizens or subjects of one of the 
two States, shall be common to those of the other.*® : 


Discrimination is easy to recognize if a government raises fiinds for war 
damage compensation by special taxation on all property and pays benefits 
only for domestic-owned property. It exists, though the demonstration of 
its existence is difficult, if compensation funds are taken out of revenue 
from general taxation levied without distinction as to the nationality of 
the property owner, and benefits are paid only to property owners who are 
nationals. 


46 Unclassified portion of Final Report on the Paris Conference on Reparation, sub- 
_mitted to the Secretary of State by James W. Angell on February 18, 1946, p. 124. 

47 Hackworth, Digest, Vol. IIL, p. 577. . 

48 Article I; Malloy, Treaties, Vol. I, p. 91. 
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Tae existence of discrimination is still more difficult to demonstrate 
wher a governm=nt raises funds by taxation derived from one part of its 
territory to pay benefits for damage sustained in ancther part of its ter- 
ritory. Out of Zunds which the United States Government has raised by 
levying taxes in the United States, irrespective of the nationality of the 
taxpayer, there is authorized to be appropriated $40D,000,000 to provide 
compensation fo? war damage to property in the Philippines. The re- 
striction of this compansation tc American and Philippine nationals would 
appear to be discriminatory. It may be arguec. that the United States 
is under no duty to provide benefits for property in a territory which has 
become independ2nt. But it megy also be argued that, if the United States 
undertakes to provide such compensation out of taxes levied on American- 
owned and foreign-owned property alike. it should distribute compensa- 


‘" tion bene‘its to American-owned and foreign-owned property alike. 


. The obligation not to discriminate in taxation on grounds of nation- 
ality is not the only reason. why natiors adopt the territorial basis in 
distributing compensation for war damag2 derived from internal sources. 
Compensation so derived is not distributed on a nationality basis because 
a nation is reluctant, to assume responsi-ility to provide benefits for its 
own nationals who are beyond the reach of its taxing power and its ad- 
ministrative control. It is readily understandable why the United States 
Government has not provided war risk insurance for American-owned 
proparty in China. It is also understandable why ths United States has 
not undertaken tc raise funds by taxation to provide benefits for Americans 
who suffered war damage to property in China. Since the United States 
Government cannot tax American owners =f property ia China, it hesitates 
to assume an obl:gation to provide benefits for them by levying’ taxes on 
property ovners in the United States. , 

The faci that a property owner must Icok to the government which has 
the power to tax 4is property for compensation derived from funds raised 
by texatian has, of ccurse, a substantial effect upon the amount of com- 
pensetion he may recover. But an Ameriean ovmer of property in China 
has no more grounds for complaint that L2 is not receiving as much eom- 
pensetion from tex sources as a Chinese cwner of property in the United 
_ States, than he has for complaint that the Chinese Government does not 
provide as good police protection or sanitation for aim in China as does the 
United States Government for a Chinese national in the United States. 

It îs because the provision of compensation for war damage to property 
' from internal socrces so closely resembles other governmental functions 
with respéct to which the rights of aliens have been assimilated to those of 
nationals that there has been a tendency to provide compensation on a terri- - 
: torial basis. — 
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TII. Tae SOLUTIONS OF THE PROBLEM 


If determination of the basis for providing compensation for war damage 
to the property of a national of one Allied country on territory of another 
Allied country is left to the Independent action of each Allied government, 

_it is possible that some governments will provide compensation on both 
nationality and territorial bases, some on the nationality basis only, arid 
some on the territorial basis only. 

There are obvious drawbacks to unilateral efforts to fix responsibility to 
provide compensation. Suppose the United States decides to use the terri- 
torial basis, but other countries adopt the nationality basis. American na- 
tionals will receive no compensation for losses abroad; foreign nationals 
may be overcompensated for losses on American territory. Suppose the 
United States decides to use the nationality basis, but other countries adopt 
the territorial basis. Foreign nationals will receive no compensation for 
losses on American soil; American nationals may be overcompensated for 
losses on Allied territory. Suppose the United States decides to use both 
bases to provide compensation. Some American nationals and some foreign 
nationals may then be overcomperisated. 

The danger of over-compensation is not imaginary. The French and 
Netherlands Governments now undertake to provide full compensation to 
American nationals for war damage to certain types of. property on their 
territory. If the United Statzs provides compensation for war damage to 
Américan property abroad, American nationals with losses to certain types 
of property in France and the Netherlands will be overcompensated. 

A nation cannot avoid the pitfall of overeompensation solely by stipulat- 
ing, in its compensation legislation, that the amount of benefits payable to 
any claimant shall be reduced by the amount of compensation he has re- 
ceived, or may receive, from a foreign government. Every government has 
the natural desire-to pay its own nationals only to the extent they do not 
receive compensation abroad, and to pay foreign nationals only to the 
extent they do not receive compensation from their own governments. If 
every government acts upon that desire, the only consolation a war damage 
sufferer will receive will be a direction from each of twe povora to 
seek his compensation from the other. 

There is need for intergovernmental agreement on responsibility to pro- 
vide compensation. There are only three possible forms which such an 
agreement may take: agreem2nt to a system of dual responsibility with par- 
tial recognition of both the rationality and the territorial bases, agreement 
to use the nationality basis s the sole basis, or agreement to use the terri- 
torial basis as the sole basis. 
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Frovision of Compensation on Both Nationality and Territorial Bases 


Uader a system of dual responsibility bcth the government of the country 
of which the property owner is a national and the government of the terri- 
tory in which his property was damaged assume responsibility to provide 
some compensation for war damage. 

Any system of dual responsibility to provide comp2nsation for the same 
damage has serious Gisadvantages. Ther2 is duplication of effort in the 
assessment of the same damage by two governments. . Instead of facing the 
jurisdictional prcblems presented by either the nationality or the territorial 
basis, governmen“s must face the jurisdictional problems of both bases. 

Tke necessity 2f eliminating the possitility of overcompensation when 
two governments provide compensation for the same damage’ obliges the two 
governments to azree that either the nationality, or the territorial, basis is 
the primary basis for providing compensation, and that the alternate basis 
is to be usd only as a supplementary scurce of compensation. For ex- - 

.ample, China anë the United States might agree that the nationality basis 
is the primary basis, that is, that either governmert eculd deduct from any 
compensation whieh might become payable on a territorial basis whatever 

* amounts the nationals of the other were extitled to rezeive from their own - 
government. France and the United States might agree that the territorial 
basis is the primary basis and that either government could deduct from 
any compensation which might become payable on a nationality basis 

. whatever amounts its nationals were entitled.to receive from the foreign 
government,*? 

If, however, the United States stands reedy to agree with some countries 
that the nationality basis should be used as the primary basis, and with 
other countries. that the territorial basis should be used as the primary 
basis, the United States will not be able tc determine the size of the fund 

_ needed to provide full. compensation, nor the percentage of compensation 
afforded by a given fund, either for Americans in cther Allied countries or. 
. for nationals of other Allied countries in the United States, until the United 
States knows the primary basis adopted ky each Alled country and the 
` amount of compersation provided on that tasis. 

Suppose, on the ‘one hand, that the United States wants to provide com-. 

‘pensation for American nationals abroad. No estimate can be made of 
the aggregate of Camage for which compensation will have to be provided 
until the United States knows every one of she other Allied countries which 
will, pursuant to agreement with the Unitec States, use the territorial basis 
as the primary basis, and also the amcunz cf compensation provided by 
each cf those Allied countries to American nationals on the territorial basis. 


49 At present, hcwever, the French Governmené excludes from compensation damage 
for which compensation is payable under the laws >f any Allied goverment. Law No. i 
46-2389 of Octoker 2&, 1946, Articles 8 and 17. 


S 


COMPENSATING WAR DAMAGE TO AMERICAN PROPERTY 763 


Suppose, on tke other hand, he United States wants to provide compensa- 
tion for foreign nationals on American soil.. No estimate can be made of 
the aggregate of damage for which compensation will have to be provided 
until. the United States knows every one of the other Allied countries which 
will, pursuant to agreement with the United States, use the nationality 
basis as the primary basis, and also the amount of compensation provided 
by each of those countries to their own nafionals.*° 

If each Allied government pursues a policy of waiting to see what basis 
of compensation is adopted as primary, and how much compensation is pro- 
vided by foreign governments, there will. be a stalemate. Each government 
will postpone the establishment of its system of compensation om the 
other governments have established their systems. 

Allied governments would be able to go forward with the provision of 
compensation on a primary basis if they were able to agree that either one 
or the other of the two bases would be accepted by all as the primary basis. 
If all countries agreed that the nationality basis would be primary, each 
country would merely have to estimate the total losses of its nationals at 
` .home and abroad, and provide compensation accordingly. If all countries 
agreed that the territorial basis would be primary, each country would 
merely have to estimate the total losses suffered by its own and Allied na- 
tionals on its territory, and provide compensation accordingly. But even 
if provision of compensation on @ primacy basis might be made without 
delay, there will be delay in providing’ somipemeanon on a supplementary 
basis. 

If the United States undertakes to consider the amount of compensation 
provided by foreign governments it might conceivably eliminate delay in 
establishing a system of compensation by arranging for the recovery of 
benefits already paid, in the event that foreign governments subsequently 
provide compensation. But delay is only one of the difficulties inherent 
in attempting to supplement the amount of compensation provided by a 
foreign government. i 


Let us assume that the United States, wishing to compensate its nationals’: . 


for losses abroad to the extent that foreign governments do not provide 
compensation for such losses on a territorial basis, has determined all those 
` countries which provide no compensation for losses to American property 
_ on their territory. The United States cannot, then, simply provide com- 

pensation for all losses of American nationals in such countries. Even 
countries which do provide compensation for damage to American property 


50 The Philippine Rehabilitation Act says nothing about whether the Philippine War 
Damage Commission may deduet from the benefits payable to an eligible foreign national 
whatever compensation the foreign nationel receives from his own government. Should 
deductions be required, the Commission will not be able to divide the compensation fund 
among Philippine, American, and Allied claimants urtil it determines how much eligible 
Allied nationals will receive from their own | governments. : 


a 


764 TH AMERICAN JOJRNAL OF INTERNATIONAL LAW 


limit the eormpersation to certain types of property. Articles of luxury, 
for example, are generally excluded from. ecompersation. On certain types 


` of property som2 countries pay varying >roportions of the amount of the 


damage. Each zountry has its own list of the types of property damage 
for which compensation is payable, and its cwn standards of compensation. 

Tue United States Government cannot justify the provision of compensa- 
tion for war damage to an automobile owned by an American national in 
China, if en American national in France whose automobile was damaged 
has no way of oblaining compensation for such damage. The United States 
must, therefore, if it is to establish a supplementary system of compensation 
on & nationality basis, define the types cf property damage compensable 
and undertake to pay a certain standard of cornpensation to all American 
nationals for such damage, with the provision that there shall be deducted 
from this standard in each ease whatever compersation the American na- 
tional may be able to receive from a foreign government. 

The mechanics of deducting the amount of compensation payable by a 
foreign government from the amount payable by the United States Govern- - 
ment is not a sinple matter. If the foreign gcvernment has not actually 
paid out compensation to the American national, the United States must 
decide how much compensation it may be expected tc pay out. And then 
it must determine the difference between two sums, payable in different 
currencies, at different times, and with diffarent restrictions upon use. The 
United States mast also decide, if it attempts ta provide supplementary 
compensation on a nationality basis, whether Americen nationals who suf- 
ferec losses in countries like the United Kingdom where insurance against 
war damage was available, are entitled tc receive compensation from the 
United States Government if they failed tu take out insurance policies. 


Tie Nationality Basis as the Sole Basis for, Previding Compensation 


Use of the nationality basis as the sole basis means that each Allied gov- 
ernment agre2s to provide compensation for war damage to property sus- 
tained on its territory or on territory of any Allied country only if the 
property is owned by its nationals. To tke extent that the United States 
undertakes to raise funds for compensation purposes by taxation, it will be 
faced with two okjections to the use of the nationality basis. Foreign na- 
tionals will object to being forced to share the burdens of taxation without 
sharing the benefits. American nationals will object to being taxed to pro- 


' vide compensation for American owners of property in foreign countries 


who will be sharing the benefits of taxation without being subject to its 


’ burdens. 


To the extent that other Allied countries raise funds for compensation 


. purposes by taxation, they will be faced with similar ot jections. American 
. nationals will cbject to being taxed in forzign countries without receiving 
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any benefits; nationals of the foreign countries will object to being taxed 
to provide compensation for fellow-nationals who are not subject to tax. 

It is, of course, difficult to demonstrate to what extent a given compen- 
sation fund is derived from internal, and to what extent it is derived from 
external, sources. But there can be little doubt that external sources will 
be inadequate to supply the measure of compensation which tae United 
States and other Allied countries have already assumed responsibility to 
provide. 

Since reparations are xet allocated solely on the basis of monetary losses, 
there can be no exact formule for determining the amcunt a nation recovers: 
on its claim against an enemy country for war damage to private property. 
It might be assumed that the amount recovered for such damage is, roughly, 
in the same-ratio to the totel of reparations received as the claim for such 
damage is to the total of monetary losses claimed. If such an assumption 
is made, reparations as a source of compensation will be‘grossly inadequate. 
The House Committee on Interstate and Foreign Commerce in its report 
of July 17, 1947 on the bill to create & commission to study the matter o 
war claims stated : ` 


The position of Germany and Japan (with respect to war claims 
against these countries) is somewhat analogous to that of « bankrupt 
against whom claims are apt to be filed in an amount greatly in excess 
of the bankrupt’s assets. The legitimate claims of the United States 
alone, on account o? the expense incurred in fighting World War II, 
will most likely exceed many times the assets evailable for payment 
even over a considerable period of years. .. 51 


It might be assumed thaz all reparations, or reparations of a particular 
type such as enemy assets, are received for private war losses. Such an 
assumption appears to have been made when it was stipulated in the agree- 
ment for the release of Italian assets tnat Italy’s payment of 5 million dol- 
lars should be used to satisfy private war claims of United States nationals. 

‘However, the 5 million dollar fund has been made available for private 
claimants as a consequence of.the waiver of claims of the United States 
Government. It is difficul: to say, therefore, whether the fund should be 
regarded as derived from external, or from internal, sources. 

Even if the application of all reparezions to claims for private war losses 
be regarded as justified, reparations may still be insufficient to provide sub- 
stantial compensation. Claims for private war losses inelude claims not 
only for damage to property but also claims for damage to the person, such 
as personal injuries and deeth due to mistreatment cf prisoners-of-war and 
civilian internees.. The United States has already committed itself to pro- 
vide $400,000,000 worth of compensation for war damage caused by Japan 
to property, largely of American or Philippine nationals, in only one part 


51 House Report No. 976 on H. R. 4044, 80ch Congress, Ist Session, pp. 3-3. 
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of the area ‘damaged as a consequence of the war with Japan. It is not 
known whether Japan will be obliged to match that figure with reparations. 
‘It is, of zourse, not merely a question waether reparations received by 
the United States will be adequate to compensate all American nationals 
for. their war losses. Adoption of the naticnality basis assumes that each 
` Allied country is willing to limit the compenzation it provides to the amount 
of reparations it receives. In view of the much heavier damage sustained 
‘by nationals of most of the Allied countries, than was sustained by Ameri- 
can nationals, it is not to be expected that other Allied countries will find 
reparations an adecuate source of compensation. 
~The nationality basis is predicated on the theory that a government 
should pres2nt only the claims of its nationals against an enemy govern- 
ment. If this thecry is rejected, there is no theoretical justification for 
‘the use of tke nationality basis. ` 
Finally, it is already difficult to secure agrement żo the nationality Das 
‘because so much progress has already been made toward payment of com- 
pensation on a territorial basis. Great Britain, the United States, and. 
other Allied countries have for years been collecting premiums-from for- 
‘eign owners of property within their territory Zor war risk insurance. 
Gratuitous payments have already been made to foreigners for war damage. 
A number cf countries have entered into agreements to guarantee equal 
treatment in the administration of compensation benefits. These arrange- 
ments cannot easily be undone. | = 


t 


| The Territorial Basis as the Sole Basis for Providing Compensation 


If the territorial basis were adopted as the sole basis for providing com- 
pensation, eech Allisd.country would provid: compensation for war dam- 
age sustained to pro erty of Allied, as well as its own, nationals situated on 
- its own territory, but would provide no compensaticn for property of its 
nationa-s on territory of other Allied countries. 

The cbjection to -his solution of the compensation problem, as already 
indicated, is that, if reparations are received by a country for damage to 
- property of its nationals in other Allied countries, the government of the 
‘country should not refuse to provide compensation for such damage. It 
has been disclosed, Lowever, that some governments did not put in claims 
for reparations on a nationality basis. It is elso doubtful that the govern- 
ments which did present claims on a nationality basis thereby secured a 

significant inzrease cver the share of reparations they would have received 
if their elaims had been presented on a territorial basis. 

, The questicn is merely one of the right of a property owner to look to the 
government af the country of which-he is a national to present his claim, 
rather than to the government of the territory in wkich his property was 

; situated at the time of damage. Even if governments receive the same 


` 
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shares of reparations whether they espouse claims on a nationality or on a 
territorial basis, the individual property owner may have strong reasons 
for preferring to have his claim presented, and compensation administered, 
by one government rather than the other. The brief reference to authori- 
ties on the point which has already been made indicates that it is doubtful 
that a property owner has the right to insist that the government of the 
country of which he is a national present his claim for damage caused by a 
second government on territory of a third government. 

-There are important advantages to be derived from placing sole responsi- 
bility to provide compensation for war damage upon the government of 
the territory in which the damage occurred. . The chief advantage is that 
the territorial basis permits governments to tie compensation programs to 
rehabilitation programs. The burden of providing compensation is so 
heavy that most countries have not been willing to pay compensation out 
right. They have insisted that the compensation b2 used to rebuild or 
replace the damaged property. To make such insistence effestive they 
have stipulated that compensation will be paid in fractional parts as the 
work of reconstruction progresses. ; 

By the terms of the Philippine Rehabilitation Act, the Philippine War 
Damage Commission, to the fullest extent practicable, is to require that 
lost or damaged property be rebuilt, replaced, or repaired bafore pay- 
ments of money are actually made to claimants. If the Commission 
determines that rebuilding. replacement, or repair is impossible or im- 
practical, the Commission may waive tke requirement, but is then to insist 
that compensation benefits be reinvested in such manner as will further 
the rehabilitation or economie development of the Philippines." It would 
be impossible, however, for a government which pays compensation for war 
damage to property of its nationals in g foreign country to enforce any re- — 
quirement that the compensation be used either to repair, replacé or rebuild 
the damaged property, or be invested in such a. way as would further the 
economic rehabilitation of the country in which the damage occurred. 

Another advantage of the adoption of the territorial basis is that pro- 
grams to provide compensation for war damage can be brought into proper 
relationship with programs for the recovery of property which has been 
confiscated or looted during the war. Most governments include in their 
definitions of compensable war damage, damage resulting from confiscatory 
-measures of the enemy or from looting.. A determination cannot be made 
that such a loss has been suifered until there has been a prior determination 
that the confiscated or lcoted property is not recoverable. This pre- 
liminary determination can be effectively ‘made only by the government of 
the territory in which the property was situated at the time of loss. 

_. When the Allied countries of Europe were liberated, property taken over 
from the retreating enemy was placed under the administration of the gov- 


52 50 USCA 1754(c). 
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ernment of the Allied country in which it was found. These governments 
- are now endeavoring to restore such property, if it ean be identified, to the 
rightful owners. In cases where confiscated property zannot be restored, ` 
‘but assets have been recovered of the enemy agency which confiscated the | 
property, some Allied governments, the Netherlands for example, are 
‘endeavoring to distribute among the owners a pro rata share of the pro- 
_ ceeds from the liquidation of the enemy agency." It has also been 
. recognized that property which has been removed from Allied countries 
by tha.enemy and which is subsequently found in enemy territory will 
' be returned by the Allied authorities in control of the enemy territory 
_ to the government of the Allied country from which the property was 
taken, regardless of the nationality of the owner cf the property.™ 

Sinee the responsibility for restoring confiscated or looted property has 
been placed upon the government of the country in which the property 
was situated at the time of loss, an advantege would be gained by placing 
resporsibility to provide compensation for property which cannot be 
restored upon the same government. It is rot desirable to have the United 
States assume responsibility to provide compensation for property of 
American nationals lost or confiscated in the Netharlands when it cannot 
determine whether the property has been lost or confiszated without con- 
sulting the Netherlands Government. 

Adoption of the territorial basis, by eraphasing that compensation for 
war damag2 to property is derived largely from mternal sources, makes 
it easier for goverrments to provide the same amount of compensation for 
damage to property no matter which enemy country caused the damage. 
_ When the nationality basis is used, and the emphasis is upon reparations 
‘as a source of compensation, there is a tendency, if not an obligation, to 
pay different proportions of compensation for damage caused by different 
“enemy countries corresponding to the different percentages of recovery 
on reparations cla:ms against the enemy countries. If it be recognized 
that compensation should be provided, if aot from external, then from 
‘internal, sources, ro point is perceived in introducing into compensation 
‘systems the vexing question of determinirg which enemy Pai was 
‘responsible for a particular item of damage. 

Adoption of the territorial basis places the responsibility to Hard: 
compensation upon the government in the bəst position +o assess. the dam- 
ages. It is much easier for the French Government, than for the United 
States Government, to evaluate damage sustained to property in France. 

Administrative difficulties will arise in any attempt to use the terri- 
torial basis as the sole basis for providing compensation. There will be 
the problem of det2zrmining the situs of property for purposes of select- 

` 58 See with reference to the Netherlands, Department of State Bulletin, August 10, 


1947, p. 299. 
| 54 Same, June 15, 1947, p. 1161. 
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ing the responsible government. Skould a government provide compensa- 
tion for movable property which was damaged while in transit through 
- its territory? Should a government provide compensation for diplomatic 
and consular property of another government, or for property of foreign 
service officers or members of the armed forces of another government? 
It is believed the solution cf these questions might properly be found by 
fixing the situs of property for compensation purposes in the same country 
in,which its situs is fixed fcr taxation purposes. At any rate no adminis- 
trative difficulties come to mind which would be insuperable. , 

' It is not intended in this article to minimize the problems which must 
be faced in providing compensation on a territorial basis. It is contended, 
however, that the problems are easier to solve than those which must be 
faced if compensation is provided on a nationality basis or on a combina- 
tion of the two bases. Ho 
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THE NUREMBERG TRIAL AND THE INTERNATIONAL 
LAW OF THE FUTURE 


By F. B. Scmick * 


i Among the most 2ontroversial features of- the Nuremberg Trial have been: 
‘the ‘repeated affozts of the Allied Powers to prove that the law created by 
‘the London Agreement and the Charter_of the International Military 
Tribunal SESdbed co this Agreemert+ was but declaratory of already ex- 
isting rules of general international lawp4nd that the verdict of the Tri- 
bunal, apart from. ics immediate purpose of retribution, must be considered 
as the first attemp: in history to establish: a legal precedent destined’ to 
act as a powerfu. deterrent against possible future resort to illegal war.” 
The Final Revort on tae Nuremberg Trial, submizted by the American 
Representative to ihe President of the United States, reiterates these 
` dominant ideas by declaring: ‘‘The four nations, through their prosecutors 
‘and through their representatives on the Tribunal, have enunciated stand- 
ards of conduct ... by which the Germans have been condemned’’ and 
which ‘‘will eoni the condemnation of any nation that is faithless to 
_them.’’*’ Moreover, this document emphasizes what is termed ‘‘the power 
of the precedent’ by asserting that ‘‘no one can hereafter deny or fail to 
know that the principles on which the Nazi leaders are adjudged to forfeit 
their lives constitute law—and law with a sanction.’ 4 
It is true that prominent international jurists hav2 advanced the theory 
that individual prnishment to be inflicted upon leading personalities found 
guilty cf grave violations of international law, and particularly of resort 


‘to illegal war, can have a deterrent eect upon those potential law breakers 


who actually are in a position to lead their nations int war.’ It is hi jae 


* Associate Professor of Pclitical Science, University of Utah. 
\' 1 For the text of the London Agreement see Nazi Conspiracy and Aggression, Office 
of the U. &. Chief of Ccunsel for the proseeution of Axis criminality, U. S. Government 
| Printing Office, Washington, 1946, 8 vols., Vol. I, pp. 1-3; for the Charter of the Inter- 
national Military Triounal sea same, pp. 4—11. i 
2 Mr. Justice Jackzor, ‘‘Sammary Review of the Indictment and the Charter and 
‘Their Legal Foundat-ons,’’ in The Trial of German Major War Criminals, Proceedings 
of the International Military Tribunal sitting at Nuremberg, Germany, H. M. Sta- 
tionary Cffice, Londoa, 1946 (hereinafter called Proceedings), ‘Part 1, p. 85. y 
See als> Sir Hartley Shaweross, Opening Speech, in Proceedings, Part 2, p. 46. 
: 8 Prosecution cf Major Nezi War Criminals. Final report to the President from 
Supreme-Court Justice Robert H. Jackson, in Department of State Bulletin, Vol. 15 
(October 27, 1943), p. 776. 
4Same, p. 774. i 
5 Baron Deseamps, in Permanent Court of International Justice, Advisory Committee 
of Jurista, Prosés-Verbeauz of the Proceedings ae the Conant; The Hague, 1920, 
` Pp., 49,129. 
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questionable, however, whether this theory of criminal law, which has 
been rejected by many authorities even with regard to the highly developed 
field of municipal law, can ‘produce effective results in the realm of inter- 
national relations. This dcubt, in fact, was already advanced as one of.. 
the main objections to the creation o? an international criminal jurisdic- | 
tion at the meeting of the International Law Association which convened 
in Stockholm in 1924.° It is hard to see why this view should be less valid 
now than it was some twenty years ego, especially if one agrees with a 
leading American authority that ‘‘the United Nations is too weak today to 
assure us of the security we wish. ??7 Moreover, it may be- pointed out 
that it is the law-abidin idual rather than the l 
who is impressed by the penal sanc-ions attached to violations of legal 
obligations. Self-centered as the criminal usually is he rarelv takes into 
consideration the fact that his ventur2 might possibly fail, and that depri- 
vation of his life, liberty or property might ensue.” This, it may be 
observed, is particularly the case where an attempt is made to restrain 
individuals, acting as leading state officials, by the somewhat remote pos- 
sibility of having to answer—before an international criminal court of 
the future—for their present day concuct, especially if the conduct of such 
officials should have been considered as just and patriotic by powerful 
` groups aimong their own countrymer.. In support of ‘this view attention 
may be drawn to the well-Enown fact that acts of war treason and espionage 
are committed out of purely patriotic motives in spite of the previous 
knowledge that capture by the enemy may be tantamount to capital punish- 
ment. l Certainly the prospect of this most severe of all sanctions has had 
scarcely any deterrent effect upon the perpetrators of these acts) Hence 


it would-be more-realistic to expect that. the ereation-ef indivicual criminal 
responsibili n even to a lesser degree prevent the commi 


in violation of international law, and particularly of resort to illegal war, 
whenever the latter should be considered of vital rational interest. What 
counts in these cases is not the remote possibility of punishment but the 
likelihood that the venture will be crowned by success. While this con- 
ception is rejected by the Charter c= the International Military Tribunal 
the policy-framing authorities of the prosecuting nations clearly recognized 
that the desired preventative effect of the Nuremberg Trial could take 
place only if assurances could be given—and carried out—that the legal 





` e Sir’ John Fischer Williams, ‘‘A ‘New’ International Law,” in International Law 
Association, Report of the 8&rd Conference,.London, 1925, p. 435. 

l 1 Clyde Eagleton, ‘‘Tha Beam in Our Own Eye,’’ in Harpers Magazine, Vol. 192 
(June, 1946), p. 481. 

8 See for instance Julia Johnson, ed., Capital Punishment, New York, 1939. See 
also Nathaniel Cantor, Crime and Bootsy, New York, 1939, and Thorsten Sellin, 
‘í Common Sense and the Death Penalty,’’ in Prison Journal, October, 1932, p. 12.” 

9 Harry E. Barnes and Negley K. Teeters, New Horigons in Criminologs Y, New York, 
1943, pp. 426—435. 
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- principles proclaimed by, wat hak been called the “‘basie Cee in o in- 
ae ‘ternational law of the future’? 2° will apply to victors and vanquished alike; - . 
n Hence, it, was only consistent to state in a review of the Irial that ‘‘no one , - 


of the prosecuting nations can long depart from these standards in its own: *~ 


»praptice witkout inviting the condemnation ard contempt of civilization.” 7 
: a One: will agree with the prosecuting Powers that their legal policy 
: Inaugurated at Nuremberg can produce lasting effects only if these Powe 
a ‘should prove their willingness to. apply the ‘‘international Jaw of the 
`‘ future” also in cases involving nationals of Members of the United Na- 
tions, and among them particularly nationals of_the-leading victorious 
Powers To be sure, the Charter of the International Military Tribunal 
-is applicable only tc ‘‘the major war criminels of the European Axis ” 
No international treaty exists giving effect to the principles proclaimed 
at Nuremberg as fa> as concerns nationals af the victorious Powers; nor 
have any of these Pcwers enacted legislation incorporatirg these principles 
_. in their respective municipal codes.. Consequently one will be inclined to 
`: turn to the constitutional law of the United Nations end the Statute of the 
- International Court of Justice in order to discover in these documents 
~. the incorporéticn of the basic concepts solenmly instituted at Nuremberg 
or at least mdications that such incorporation may ke expected. The 
_ preliminary questions, therefore, are: First, it is possibie to consider the 
‘enforcement measures ‘‘for the maintenance of international peace and 
security ° provided by the Charter of the United Naticns as legal sanc- 
tions and, if so, do these provisions create individual criminal, responsi- 
`- bility for violations cf obligations accepted under the Charter ~ Secondly, 
Gas the International Court of Justice jurisdiction over individuals for 
violations of international obligations) and especially for violations of ale 
Charter of the United Nations? 

One will readily observe that it is the Security Corneil which, as fap as 
coercive measures are concerned, is empowered to discharze its ‘ ‘primary 
responsibility for the maintenance of international peace and security” + 

Se, _in aceordance with the provisions of Chapter VII of the Charter. To be 
sure, the latter apply only and solely to collective entiies, shat is to states; 
` . they: wers never intended to apply to individuals. Even gs regards states 
a prerequisite for ary enforcement action is a decision of the Security 
‘ Council which, as is well known, must be arrived at in conformance with 
the voting procedure stipulated by Article 27. Since a decision establish- 
ing the fact that an obligation under the Charter has been violated re- 






‘10 Prosecution of Majo- Nazi War Criminals, p. 774. 
11 Text of the address 3f Justice Jackson at the University af Buffalo, in New York 
Times, October 5, 1946, p. 4. 
, For a similar view see ‘‘Report from Francis Biddle to President Truman,’’ in 
^ The Department of State Bulletin, Vol. 15 (November 24, 1946), Ep. 956-957. 
12 Charter of the International Military Tribunal, Article 1 f 
. “13 Charter of the United Nations, Article 24, section 1. 
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_.quires ‘‘an affirmati cate of seven members including the concurrent .. `. 
q 5 ; 


votes of the permanent members’**‘ it. may be concluded. in advance that 
the coercive actions envisaged by Chapter VII can not be invoked against 
‘any one of those very same states which through the mouth of their 
Prosecution went far beyond the scope of the Charter of the United Na- 


tions by asserting that the principle of individual criminal responsibility’ 


established by the Charter o? the International Military Tribunal, in_order 


to create a deterrent effect in the futrre, would would, have to be appl: cable also also ` 


lletatinta leet n dae OUR RIET | 


concerned even the enactment of collective saigi, or enforcement 
measures, only against states in accordance with Articles 41, 42, and 45, 
is excluded under the Charter since the conditioning fact permitting such 
coercive actions, namely the decision that an obligation of the Charter has a 


been violated, can not be established by the Security Council. As regards pane 


- states not protected by the so-called ‘veto power’’ no doubt exists that 
the Charter of the United Nations axthorizes enforcement accion when- 
ever the Security ,Council should ‘‘determine the existence of any threat 
to the peace, breach of the peace, oz.act of aggression.” 15 In order to 
consider any such decision as the legal basis for possible sanctions pro- 
vided for by Articles 41, 42, and 45, it would seem necessary to accept a 
strictly positivist view-point according to which any conduct of a state 
declared by the Security Council to De a threat to the peace, or breach of 
peace, constitutes a violation of the Charter and, as such, the legal con- 
dition for the application of collective sanctions.** It is obvious that such 
a decision presupposes agreement among the permanent Members of the 
Security Council. Lae ick of agreement among the principal Powers en- 
trusted with the task of taking jom-> action under appropriate circum- 

- stances will mean that ‘‘the most important function of the Organization, 

the function which forms the core of the Charter, can not be performed. y7* 

Moreover, it is not difficult to foresee that lack of agreement among the 

holders of military power might offer parties to a vitally important dispute 

the perhaps desired opportunity of invoking the right ‘of self-defense as 
stipulated by Article 51. It is true that.the Chartez of the United Nations 
permits military action in self-defence only ‘‘if an armed attack occurs 

' against a Member of the United Nations, until the Security. Council has 

taken the measures necessary to maintain international peace and secu- 

rity.” It is however, perfectly cleer that these measures can not be taken 
in cases involving, directly or indizeztly, opposing interests of the major 
14 Charter of the United Nations, Articla 27, section 3. 
15 Artiele 39. 
18 For an analysis of Chapter VII of tha Charter of the United Nations see F. B. 
Sehick, ‘‘War Criminals and the Law of the United Nations,’’ in The University of 
Toronto Law Journal, Vol. 7 (Lent Term, 1947), pp. 57—65. 


17 H, Kelsen, ‘‘Sanetions in International Law under the Charter of the United 
Nations,’’ in Iowa Law Revizw, Vol. 31 (May, 1946), at p. 537. 
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Powers. Apart from this fact, it ought to be observed that the decision 
as to whether or rot the ‘‘inherent right-of self-defenze’’ may be invoked 
is left to each staże, since the question of fact concerning the occurrence 
ef an armed attack is answered by each state concerned and not by a 
competent supranational ‘authority. When considering that the Charter 
of the United Nat:ons permits also the use of military force as a measure 
of collective s2if-cefenze it would seem possible to interpret Article 51 
as, to mean that a state may resort to war not only when directly attacked 
but also in aeeorcéance with its inherent right to collective self-defence, 
whenever such state asserts that an armed attack has occurred against any 
` other Member of the United Nations. 

Council for the Nuremberg defendants advanced the argument that 
every state may resort to war in self-defence, and that jnternational law 
accords every state the right to decide for itself -vhesher such a war is 
waged in self-defence.’4 The Allied Prosecution, wile admitting the 
validity of the principle of self-defence, pointed out that it does not apply 
to the facts‘of the case before the International Military Tribunal.** As 
far as the general epplication of the principle in question is concerned the 
Prosecution pointed out that the right of self-defence, particularly with 
regard to the reservations made with it by nearly all af the; prosecuting 
Powers in the Pact_of Paris, ‘‘does not impair the capacity of a Treaty 
to create legal obligations dextnst war.’’?*° The right of self-defence, 
quite to the contrazy, means that a state ‘‘in the first instance’’ has the 
right to decide whether there is danger in delay and whether immediate 
action to defend itself is imperative. But, as emphasized by the Prosecu- 
tion, the state “‘acts at its peril” since the state is ‘‘answerable if it abuses 

pits discretion, if it tcansforms ‘self-defence’ into an instrument of conquest 
#”* and lawlessness... .’’*t Although the idea was advanced that the ulti-. 
mate decision as to the lawfulness of action claimed to be taken in self- 
defence does not lie with the state concerned, the Allied Prosecution did 
not say to whom a state is ‘‘answerable’’ for such action. In the absence 
-of any legal obligation to submit this question to an impartial authority, 
and in the abserce of any international agency or court with compulsory 
jurisdiction competent tc decide whether the right of sel?-defence may be 
invoked the. interpretation made by the Allied Prosecution, in fact, 
erpcetatcon made by the Allied TOS 

amounts to the admission that it is the right of the victor to decide whether ' 
or not the vanquished resorted to war in self-defence; cr can anyone ex- 
pect that the vanquished would-be permitted to sit in jadgment_ over the*™* 


18 See Zor instance Erofessor Jahrreiss as quoted in The Trial of German War 


"a 


Criminals. . . . Spesches of the Prosecution at the close of the zase against the in- 
dividual defendants (hereinafter cited as Closing Speeches), p. 23. : 
_ 18 Same, p. 28. 

20 Same, p. 56. 


21 Closing Speeches, p. 56. 
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viętor? Since the Prosecution supported its arguments by reference to 
the Covenant of the League of Nations and to Article 51 of the Charter 
of the United Nations it might, perhaps, be stated that neither one may 
be construed as having constituted legally binding obligations on Germany 
with regard to her acts allegedly committed in self-defence at the out- 
break and during the last war. Moreover the analogy by the Prosecution 
that Article 51 of the Charter of the United Nations ‘‘leaves to the Secu- 
rity Council the power of ultimate action and determination??? does not 
apply, as shown in the foregoing, to disputes or situations involving’ states 
with permanent seats on the Security Council; and even as far as smaller 
states are concerned the Security Couneil’s ‘‘power of ultimate determina- 
tion’’ is qualified by the provisions of Article 27, sec. 3, just as the Security 
Council’s ‘‘power of ultimate action’’ is rendered nugatory, at least at the 
present time, by the lack of special agreements which, in accordance with 
Article 438, are the prerequisite for’ any enforcement action of the Security 
Council. 

It is certainly true that Article 13 o2 the Charter of the United Nations 
offers the leading Powers, and beyond them all Members of the United 
Nazions, an opportunity to encourage ‘‘the progressive development of 
international law’’ by recommending such changes of the Charter of the 
United Nations as‘ are necessary in order to establish individual criminal 
responsibility for the commission of all those acts enumerated as crimes 
by the Charter of the International Military Tribunal, and above all, for 
resort to illegal war. The enactment of these recommendations, it ought to 
be realized, presupposes ‘the creation o? a perm ernational criminal . 
court y with unqualified compulsory gukindiction aver seis and mividua S 
aş well, Well, The discussions during the United Nations Conference on Inter- 
national Organization (Commission IV, Committee 1 and 2) leave no doubt 
that the leading nations are not prepared to consider such proposals at 
the present time. “While Article 93 of the Charter of the United Nations 
stipulates that all Members of the Organization are ‘‘ipso facto parties 
to the Statute of the International Court of Justice’’ the latter contains 
no provisions whatsoever which could be interpreted as conferring, upon 
the Court jurisdiction over individuals. Quite to the contfary, Article 
34, sec. 1, of the Statute expressly declares that ‘‘only states may be 
parties in cases before the Court.’? Obviously this provision excludes the 
application of the principles solemnly proclaimed at Nuremberg by the 
victorious Powers and inzorporated into the Charter of the International 
Military Tribunal. Moreover. it is to be noted that effective exercise of 
compulsory jurisdiction of the International Court of Justice over states 
will also depend upon the reservations which may be attached to the pos- 
sible declarations envisaged by Article 86, sec. 2, of the Statute, declara- 








22 Same, p. 56. 
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_tions the existence of which are the prerequisite for any compulsory 
jurisdiction. Thus the declaration made, for instanee, by the United 
‘States in pursuance to Article 36, see. 2, of the Statute af the International 
Court of Justice contains the specific reservation that the compulsory 
jurisdiction of the Court shall not apply to ‘‘disputzs with regard to 
‘matters which are essentially within the domestic jarisdiction of the 
‘United Staces as determined by the United States.” = Obviously such 
‘qualifying stipulations are likely to render nugatory the effective appli-| 
cation of the compulsory jurisdiction clause in nearly al important’ cases. 
Furthermor2 the Court’s compulsory jurisdistion extends only over ‘“‘legal 


(alt ‘disputes,’’ excludirg therefore all so-called ‘‘political disputes,’’ which,. 
-rudit is w2ll known, constitute the great bulk of all those contentious cases 


which are likely to lead to war; and it is important to observe in this con- 
nection that it was exactly the political attitude of the German defendants, 
such as the creation of the Nazi Party and other militant organizations, 
and the commission of “‘Crimes against Peace’’ which formed the most 
important part of the indictment against the accused. Everything else 
in the Nuremberg Trial, as stated by the United States Prosecution, was 


only ‘‘incidental, or subordinate to the supreme crime against ce”? 24 
This view wes ago confirmed by the International Milit ary Tribunal itself 
when ir its judgment it declared that ‘‘to initiate ‘a ! war of aggression, 


therefore, is not only an international crime; it is ths supreme inter-. 


national crime differing only from other war crimes in that it contains 
within i-self che accumulated evil of the a 

' Finally, attention should be called to the Zact that even in those cases 
where the International Court of Justice migat be in a position tọ render 
a verdict against a state the execution of the latter will depend upon action 
of the Security Council whenever the convicted state should refuse to 
comply with the decision of the Court. It is doubtful whether the Secu- 
rity Council is legally permitted to take any enforcement measures against 
a: state which fails to perform the obligations incumbenz upon it under 
a judgment rendered by the Court, unless the Security Council should 
decide that non-compliance with such a judgment constitutes a threat to 
the peace or breach of the peace as stipulated by Article 3E of the Charter. 


` Even in such a case the Security Council may make recommendations, or 


decide upon enforcement measures differing from, or ev2n in disregard 
of, those which would be necessary for the faithful exesuticn of the verdict 
of the Internetional Court of Justice. It would seem recessary, there- 


28 Congressioncl Record, Vol. 92, No. 154, p. 10850. 

24 Proceedings, Part 1, p. 143. 

26 Nazi Conspiracy and Aggression, as cited. Opinion and Judgment, Washington, 
1947, p. 16. 

28 F. B. Schick, ‘‘Court and Council of the United Nations,’? in Mcdern Law Review, 
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- fore, to admit that the le trines, proclaimed at Nuremberg as bei 


applicable to victors and vanquished alike, have nct as yet been incorpo- 
rated into the law of the United Nations- It is very doubtful whether 
such changes, involving, as they would, a complete revision of the Charter 
of the United Nations, are possible at present. 
. As shown in the foregoing, the prosecuting Powers emphasized particu- 
larly that the creation of a legal precedent was the cyerall purpose of the 
Nuremberg Trial? Unless one | is prepared to use the term ‘‘legal pre- 
cedent” im a somewhat vague and perhaps popular manner, denoting, 
perhaps, a salutary political example to be followed by victorious nations 
in the future, it appears necessary to call attention fo the fundamental 
fa at any future verdict pronounced in a similar case, and based on 
the ‘‘Nuremberg precedent’’ presupposes, of course, the existence of a 
court competent to try such a case. It is well to remember that the Inter- 
national Military Tribunal was created ‘only for the ‘‘just and prompt trial 
and punishment of the major war criminals of the European Axis.” * 
The decision of the prosezuting Powers to conduc: further trials before 
their respective municipal courts implies that the International Military 
Tribunal has, in effect, ceased to continue its functions. As pointed out, 
no international court is in existence which has jurisdiction over indi- 
viduals for crimes such as stipulated by Article 6 of the Cherter of the 
International Military Tribunal. ence, such a court would have to. be 
_ treated by means of an international treaty which, it is quite obvious, 
could directly obligate only its signatories. It is an elementary principle 
of international law that such a treaty would have to define the jurisdic- 
tion of the court. This means, of course, that the law binding upon the 
court would have to be incorporated into the statute establishing the 
court. The idea of having established by means of the Nuremberg Trial 
a legal precedent binding upon courts of the future, borrowed, as it seems, 
‘from municipal law analogies, therefore must be considered as erroneous. 
It is, however, quite possible that the Nuremberg Trial will be claimed 
by victorious nations of the future as a welcome political precedent for the 
trial and punishment of their vanquished adversaries. Hence it is to be 
_ fearedthatthe-Nurémberg Tria: may, in the long run, produce certain’ . 
` legal effects contrary to the sincere intentions officially proclaimed by the - 
prosecuting Powers. While it is true, as stated by the United States 
Prosecution, that ‘‘every custom has its origin in some single act” one 
may express the hope that the alleged right of our own day ‘‘to institute 
customs and to conclude agreements which will thernselves become sources 
of a newer and strengthened International Law’’ will, in the future, be 
` 27 Above, pp. 1-2. 
28 Nazi Conspiracy and Aggression, Vol. I, p. 4. 


, 29-Mr, Justice Jackson, Opening Speech, in Proceedings, Part 1, p. 81. 
30 Same. . f 
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applied i in strict conformance with the cry rules of the law of na-. 
tions, One might, perhaps, add that suck hope is supported by the 
fortunate fact that customs are not, as the Prosecuticn 
stituted by a single act; it needs many acts committed in the conviction 
that they aze, according to Tegal principles, ‘obligatory and-right”? ar 
before it would seem possible to consider thom as expressive of an inter- 
hational custom. It is highly questionable, indeed, whether this century- 
old rule could be disregarded with regard to the ‘‘systeraatic international 
law pertaining to war” by asserting that tka latter is cf ‘‘relative recent 
development” and that ‘‘the time-requirement for the legal validity of 
custom in that field must, correspondingly, be telescoped.” ** Such youth- 
ful aspirations are not supported by the generally accepted rules of positive 
international law. .Mcreover, thecattitude of the victori owers. re- 
flected_in the Charter of the ited Nations is not propitious to such 
ar interpretation,. 

Although the Allied Prosecution detlared Sépentedly that the provisions 
of .the Charter of the International Military Tribunal must not only be 
considered as “‘eonclusive”’ upon the Judges and the Prosecution but also 
upon the defendants, leading jurists as well as Counsel for the Defence | 
challenged the jurisdiction of the Tribunal from the very beginning. The 
cardinal question, therefore, may be formulated as follows (Did the London 
Agreement ecnfer upon the International Military Tr-bunal jurisdiction meet! 
over th2 defendants in accordance with existing rules of international law) 
‘An affirmative answer to this question presupposes either the consent by 
treaty of Germany to- the trial of her naticnals before the International 
Military Eribmal, or the existence of rules of custamary-international Jaw hær 
permitting the application of the stipulations laid down in the Charter 
of the International Military Tribunal. _ 
_ It is, unfortunately, not possible to prove that any German government 
‘of the Hitler régime ever consented to the Nuremberg Trial.” It would 


` ‘seem, therefore, that the ee meee a ae Tog Agreement and the Charter attached 
thereto, constitute a unilateral act of the Allied’ Powers committed - 
out regard to the Jong establish: ice of states or the generally ac- 


l cepted rules of inte tional law.** It is cf greatast importance to, em- 
phasize this point of view since it is the serupuloas obs ervation of this . 





31 L. Oppenheim, International Law, 5th ed., Vol. L § 17. 

32 Sheldon Clueck, The Nuremberg Trial aaa Aggressive War, Mew York, 1946, Pp. 38. 

a3 F. B. Schick, ‘‘War Criminals and the Law of the United Nations,’’? pp. 30-37. 

34 A different interpretation is giver by Quincy Wright, ‘‘Ths Law of the Nurem- 
berg Tribanal,’* this JOUENAL, Vcl. 41 (1945), p. 49. In this leading contribution the 
author, while admitting that ‘‘international law dces not parmis states to administer 
criminal law cver any defendant for any act,’’ declares that ‘‘Every states does, how- 
‘ever, have authority to set up special courts to try any person within its custody who 
commits war erimes, at least if such ozfenses threaten its security. It is believed that 
this jurisdiction is broad enough to cover the jurisdiction given by the Charter.’’ 
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fundamental principle of international law prohibiting the unauthorized 
interference by force of one national legal order in the jurisdictional 
sphere of validity of another national legal order which alone permits and 
guarantees the peaceful coexistence of independent states. 

While it is true. that the Nuremberg Court may be considered as an 
International Military Tribunal as far as the signatories of the London 
Agreement are concerned it would seem more appropriate to speak, with 
regard to the defendants, of an Inter-Allied court. It is fully recognized 
that the latter could have tried war prisoners of the enemy for certain 
violations of international law committed in the course of warfare before 
their capture. Severe doubts may, however, be raised as to whether the 
Nuremberg defendants hac the status of prisoners of war. No precise 
definition of this term can be found in the Hague Conventions of 1899 
and 1907. If one is prepared to accept, by analogy, the definition of the 
Geneva Convention of July 27, 1929, concerning the treatment of prisoners 
of war captured in sea and zir warfare, one will find that Article 1, sec. 2, 
of this Convention stipulates that prisoners of war are “‘persons belong- 
ing to the armed forces of belligerents who are captured by the enemy 
in the course of operations.of maritime or aerial war.’*** This definition 
ean hardly be applied to the majority of the accused Nazi leaders. With 
the exception of Rudolf Hess they were arrested by Allied occupation 
forces after the acceptance of the two General Surrender Documents by 
the German High Command. They were not taken prisoner in the course 
of military operations agains; the armed forces of Germany which, at 
that time, had already surrendered. If, however, the Nuremberg de- 
. fendants lacked the international status granted to prisoners of war, it is 
difficult to see how military courts o2 the enemy. could have exercised 
jurisdiction over them. Furthermore, the statement describing the control 
machinery to be exercised over Germany by the four oceupant.Powers,** 
issued at Berlin on June 5, 1945, rendered impossible the application to` 
Germany of the rules of belligerent ozeupation as provided for in Sec- 
tion III of the Hague Convention No. IV of 1907 concerning the Laws and 


35 C. C. Hyde, International Leow, Boston, 1945 (2nd ed), Vol. I, § 2B. ‘Difficulties 
are encountered when attempt is made to change the law in the face of substantial 
opposition. It is improbable that, for example, the United States would admit that 
a large preponderant group of states could tirough its collective will amend the law 
and thereby broaden the obligations or curtail the rights of states belonging to another 
Jess powerful group without their acquiescence. In a word, changes wrought in the 
law of nations must receive the approval of the several states affected thersby, that is, 
of substantially the full international community.’* See also L. Oppenheim, Inter- 
national Law, 5th ed., Vol. L pp. 15-19. and sspecially p. 18: ‘f... The body of the 
rules of this law can be altered by common consent only, not by a unilateral declara- 
tion on the part of one state.’’ f 

38 For a careful analysis of this theory sse H. Kelsen, Peace through Law, Chapel 
Hill, 1944, pp. 108-110. 

37 Department of State Bulletin, Vol. 15, No. 334 (Novembez 10, 1946), p. 852. 


. 
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Customs of War on Land.** It would appear, therefore, that the legal 
basis for-the.original jurisdiction of the International Military Tribunal 
could have been created only by means of an international treaty, pref- 
zhe Armistice Agreement, in which it would have been necessary to 
obtain the consent of the German Government to the trial of German na- 
tionals, in accordance with the provisions of the Charter of the Inter- 
national Military Tribunal. i 

The srosecuting Powers, in order to justify the lega‘ity ofthe Nurepi- 
berg Trial, advanced the argument that_the-London Agreement and_the 


‘Charter of the International Military Tribunal constitute-a legislative act 
of the four occupant states binding Put Geciany (he oan a 
pears, îs based on the Potsdam Declaration ® of June 5, 1945, according . 
to which the whole legislative and executive power previously exercised 
by the legitimate German Government of Grand Admiral Doenitz had been 
‘taken over, without any restriction, by- the governmen-s of the occupant 
staté, that is, the United States of America, the’ Union of Soviet Socialist 
‘Republics, the United Kingdom, and the Provisional Government of the 
French Republic. The Tegal consequence of the Porsdam Declaration was 
that Germany as an independent state ceased to exist. It was replaced by 
the joint. scvereignty of the occupant Powers which established a con- 
dominium over the German territory and the German population. This 
condominium is exercised by the Control Council at Berlin, composed of 
‘the Commanders in Chief'of the Four Powers. No doubt, therefore, exists 
that the whole legislative, judicial, and executive rights formerly possessed 
by the German Government are vested in the Control Council. It is true 
that the four Powers represented on the Control Council and the original 
Signatories of the London Agreement establishing the International Mili- 
tary Tribunal at Nuremberg are the same. Therefore, it would have been 
‘possible for the four Powers desirous of prosecuting alleged German major 
` war criminals to create, by means of a legislative act of the Berlin Control. 












38 James B. Scott, ed., The Hague Conventions of 1889 axd 1907, New York, 1918, ' 
‘pp. 122-127. : $ 

89 For the text of the Potsdam Declaration see Department of Etate Bulletin, Vol. 15, 
‘No, 384 (November 10, 1946), p. 80. : ; 

40H. Kelsen, ‘The Legal Status of Germany According t the Declaration of 

‘Berlin’? in this JOURNAL, Vol. 39 (1945), p. 518. 

Accoriing to a different interpretation the occupant. Powers have not established a 
condominium and, therefore, have not assumed the legal obligations incumbent upon 
them urder a condominium. Following this opinion the four Powers are acting as 
*¢trustees’? only. This interpretation, however, is legally untanable since the pre- 
requisite for a trusteeship system would have been a treaty concluded between the oc- 
cupant Powers and Germany. Hence the argument has been advanced that the régime 
‘established in Germany is sui generis and has no precedent in international law. If 
this view is accepted one might, perhaps, ask whether it is “the right that flows 
from vietory’’? whieh gave the four Powers authority to establisa a new form‘of gov- 
ernment which is admittedly not supported by prevailing rules of international law. 
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Council, a competent Germen court and tó promulgate the law to be ap- 
pliéd by this court. Süsh a procedure, however, was not chosen.. The 
London Agreement by which the International Military Tribunal was 
established is, as previously mentioned, an Inter-Allied treaty and not a 
legislative act promulgated by the Control Council. In this Agrement 
the four original Signatories declare expressly that they are ‘‘acting in 
the interests of all the United Nations.” ** Moreover, the Charter of the 
: International Military Tribunal, which forms an integral part of this 
Agreement, provides, in Article 1, not only for the trial of Germans but 
of major war criminals cf all European Axis countries. Obviously the 
Control Council has legislative authority only with respect to the territory 


over which, in accordanee with the Potsdam Declaration, the occupant ` 


Powers exercise their condominium; it can certainly not promulgate laws 
binding upon other Europ2an Axis countries such as, for instance, Italy or 
Hungary, which never ceased to have their own national governments. 
It would seem inconsistent, therefore, to maintain that the Lendon Agree- 
ment is also, or implies, a legislative act of the Control Council. The 


International Military’ Tribunal, in its judgment, expressed the same. 


opinion when declaring that (the making of the Charter was the exercise 
of the sovereign legislative power by the countries to which the German 
Reich unconditionally surrendered.}’ *? It is not stated, one will observe, 


that the creation of the Charter constitutes a legislative act of the Control 


Council. It is true that the latter, by means of Control Council Proclama- 
tion No. 1 and Control Council Law No. 10 gave; with regard to Germany, 
retroactive effect to the terms of the London Agreement and the Charter 


of the International Military Tribunal; ** but the Control Council did not - 


create either one of them. It is nateworthy. however, that Control Council 
‘Proclamation No. 1 and Control. Council Law No. 10 show the legally cor- 
rect pattern by which a tribunal competent to try the alleged German war 
criminals could have been established at the outset. Since the London 
Agreement cannot be construed as a legislative act of the Control Council 
one will readily understand the significance attaened by the prosecuting 


41 The French Prosecution, quite consistently, it would seem, referred to the Tribunal 
as having been ‘‘established ty the fcur nations signatory to the agreement of 8th 
August, 1945 ...’? (M. Francoise dé Menthon, in Proceedings, Part 4, p. 340). 

42 Naai Conspiracy and Aggression, ae cited; Opinion and Judgment, p- 48. 

48 Control Council Law No. 10, Punishment of persons guilty of war crimes, crimes 
against peace and against humanity, in The Department of State Bulletin, Vol. 15 
(November 10, 1946), p. 862, where it is stated that: ‘‘In crder to giva effect to the 
terms of the Moscow Declaration of 30 October 1943 and the London Agreement of 
8 August 1945, and the Charter issued pursuant thereto, . ... the Control Couneil enacts 
as follows: - i ; 

Article 1 


The Moscow Declaration ...and the London Agreement ... are made integral 


parts of this law...’ - 
For Control Council Prcelamation No. 1 see same, p. 859. 
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Powers to the assertion that the provisions of the Charter of the ira: 
; tional Military Tribunal are but declaratory of the generally accepted 
rules of internaticnal law which were in existence before the establish- 
ment of the Tribunal. Outstanding among these provisions are ‘‘Crimes 
against Peace’’ which are defined as the ‘‘planning, preparation, initia- 
tion or waging of a war of aggression, or a war in violatior of international 
treaties, agreements or assurances, or participation in a common plan or- 
conspiracy for the accomplishment of any of the foregoing.” ** As stated 

- by the Allied Prosecution, crimes against peace constituce “‘the heart of 
the case.*’ Little doubt exists that ‘‘War Crimes” stricto sensu, as well 
as ‘‘Orimes against Humanity,” the other groups of charges lodged against 
th Nazi defendants, ‘‘would have little juridical international significance 
except for the fact that they were the preparation fcr the commission. of 
aggressions against peaceful neighbouring peoples.”’ 4° The crime, of war 
may therefore be considered at once the object and the parent of all the 
other crimes enumerated in the Charter. While it is certainly true that— 
at presert—the planning, preparation, and initiation of illegal war may 
be declared to be a threat to the peace or breach of the peace under Article 
39 of the Charter of the United Nations, international law in existence at 
the time the Nuremberg defendants committed the incriminated offenses _ 
knew of no obligation forbidding nationals of a sovereign state to plan or 
perform acts which, reviewed retrospectively by the victor, may be con- 
sidered es having lead to an illegal war. It is not, difficult to show the 
highty~problematical value of this innovation since, as a rule,-it is impos- 
sible to knowin advance whether the-planning or preparation of certain 
acts is tc promote_an ille ‘al war. Nor is it possible to escertain whether - 
services rendered in times of peace in order to augmant the military and 
economic war potential of a state, and—by doing sco—to strengthen na- 
_ tional as well as international security, will be construed at some later 
date as contributions to the planning, the preparation or the initiation of. 
ah aggressive war. Or would anyone doubt that the present search for, 


and the production of, new and more effective weapons, carried on so SUC- .. 


eéssfully by scientists, industry, and top-ranking officials of the victorious 
states under the leadership of the three most, powerful of all ‘‘peace-loving 
- nations,” is b2ing intensified for any but security reasons? ‘ 

i In order to prove that-the Nuremberg defendants resorted to aggressive . 
war the prosecuting Powers referred, mainly by means of zaptured German 
documents and depositions made by witnesses, to the chain of events start- 
ing with the annexation of Austria, the seizure of Czechoslovakia, and 
leading from then on directly to Germany’s war of aggression against 
Poland. In addition the Prosecution submitted that ‘the numerous inter- 
national attempts made batween 1919 and 1939 to outlaw wars of aggres- 


rda Nazi Conspiracy and Aggression, Vol. I, p. 5. 
145 Sidney S. Aldsrman, in Proceedings, Part 1, p. 143. 
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sion, and the resolutions which declared such wars to be criminal, are 
_ sufficient proof of a generally accepted practice of states that aggressive 
' wars are not only illegal but that the persons responsible for resort to 
such illegal wars bear individual criminal responsibility. _ 

`. No doubt exists that any war resorted to in violation o? prevailing rules 
of international law, and particularly in violation of treaty obligations, 
may be declared an illegal war. Although it would seem. quite diffieult—if 
not ambitious—to give a comprehensive definition of the somewhat popular 
term ‘‘war of aggression” it is quite possible to determine cn the basis 
of positive international law whether or not the resort to, or the provoca- 
tion of war constitutes a violation cf an international obligation. The 
objective establishment of this legal fact presupposes, however, the ex- 
istence of a permanent international court or authority empowered to 
decide without any qualification or reservations this preliminary question. 
No such international organ with jurisdiction over Germany existed at the 
time the defendants allegedly violated the Briand-Kellogg Pact and the 
other treaties enumerated in Appendix C attached to the Indictment 
against the accused. As long as the exercise’ of the right to render this 
vital decision is reserved to the victor his verdict, pronouncing that the 
vanquished resorted to an illegal war, will constitute a legally problematical 
and politically hazardous azt. However, the decision of the International 
Military Tribunal that Germany resorted to aggressive war provides, 
belatedly, the legal justification for tae declarations of war against Ger- 
many by Poland, the United Kingdom, France, and other states. It is 
exactly this decision of the Tribunal which confirms the bélium justum 
theory according to which war is permitted-only as a sanction, on behalf 
of the international community, against a state which has violated its 
international obligations.*’ ; 

Most controversial amcng the broad legal aspects of the Nuremberg Trial 
is the basic concept that aggressive war is not only illegal in international 
law but that those ‘‘who.plan and wage such a war, with its inevitable and 
terrible consequences, are POT ER a crime in so doing.” * Relying 
on the provisions of the Briand-Kellogg Pact as well as on ‘‘the inter- 


46 Proceedings, op. cit, Vol. 1, pp. 41-46. 

4° Hans Kelsen, Law and Pesce in International Relations, Cambridge, Mass., 1942, 
p. 35: ‘',.. according to international law war is forbidden in principle. It is 
permitted only as a reaction against an illegal act, a delict, and only when directed 
against the state responsible for this delict.’? 

48 Opinion and Judgment, p. 50. 

See also Quincy Wright, ‘‘The Law of tha Nuremberg Tribunal,’* pp. 66-67., For a 
clear rejection of this interpretasion see Pitman B. Potter, in New York Times (Editorial 
page), June 2, 1946, where it is declared that ‘‘To punish individuals for fhe offense of 
waging aggressive war or conspiracy to wage war, however, is to inject a new element, 
apart from the difficulty thai ‘ aggressive war’ had not been authoritatively defined prior 
to 1939.’ ; 
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-ational history which preceded it?? *° the International Military Tribunal 
. declared in its dictum that ‘‘all these expressions of opinion, and others 


that’ could be cited, so solemnly made, reinforce the construction which the 


‘Tribunal plaeed upon the Pact of Paris, that resort to a war of aggression 


is not merély illegal, but sriminal.’’ =° 


“: ' De lege ferenda the dictum of the International Military Tribunal ac- 


l cording to which recourse to illegal war constitutes the commission of a 


crime for which its perpetrators are individually responsible, is of far- 


reaching importance. De lege lata the judgment does nct correspond with i 


the rules of generat iternational law./ It would seem difficult to maintain 
that the practice or the municipal laws of the states signatories to the Pact 
of Paris, rendered recourse to ‘‘aggressive war’’ ät an individual criminal 
offence, nor is it possible to square with the rules of existing international 
law the opinion expressed in the dictum of the International Military 
Tribunal according to which the ‘‘international history’’ preceding the 
Pact of Paris supports the Court’s view. that the violation of the Pact is 
r . . a a A T 
a crime.** The historical impartiality of these assertions is highly ques- 
tionable.®* Aloreover, it is legally untenable to accent draft treaties, 
protocol, rezommendations, and resolutions which: nev2r became legally 
binding and which were continuously violated, as evidence that the Pact 
of Paris is declaratory of an already existing principle of international law 
according to which ‘‘resort to a war of aggression is not merely illegal, but 
criminal.*’ 54 . 

' In addition to ‘‘Crimes against Peace” the victorious Powers created the 
concept of ‘‘ Crimes against Humanity,’’ as enumerated in Article ‘6, sec. c, 


49 Opinion and Judgment, op. 51-52, 
: r50 Sama, p. 52. f 

51 Sama, p. E0. 

52 amz, pp. 51-52. 

58 G., A. Fingh, ‘‘The Nuremberg Trial and Tiea Law,’ in this JouRNAL, 
Vol. 41 119473, pp. 26~28. 

54 Sama, p. 83, where the author arrives at the following conclusion: ‘‘In, the light 

of this legislative history of the official attitude of the Government of the United States 
toward the interpretation of the Pact cf Paris for the Renunciation of War, it is im- 
possible so aceapt the thesis of the Nuremberg Tribunal that a war in violation of the 
Pact was ilegel in international law on September 1, 1939, and that those who planned 
and engeged in it were guilty of international criminal acts at the time they were 
committed, or at the date of signature of the Charter of the International Military 
Tribunal at London on August 8, 1945, or on October 1, 1946, the ae of the judgment 
of the Nuremberg Tribinal.’’ 
' See also Edwin Borchard, ‘‘International Law and Internatioral Organization,’’ in 
this JouzwAL, Vol. 41 (January, 1947), p. 107, where the author, commenting on the 
interpretation given tha Pact of Paris by the victorious Powers, states: ‘‘We leave 
aside the fact. that the judges of the Tribunal, in characterizing ‘aggressive’ war as a 
crime, were each condemning the history of their swn natim, that the Kellogg Pact 
had numerous excepticns upon which the signatory nations insisted, and that the 
Kellogg Pact had not heretofore been regarded as applying to individuals... .’? 


$ ‘ 
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of the Charter of the Internationa’ Military Tribunal. Some, ‘of the 
charges preferred against the defendants in this group, such as murder,” .* © 
extermination, enslavemert or deportation of enemy nationals, ordered. -~ 
or committed by the accused during the war, or permitted to be executed +., 
on their behalf, although non-existing in international law under the term - ; 
‘“erimes against humanity,” are war crimes established by existing gen-`` — 
eral international law. They will be discussed later. Article 6, see. e, of  . 
the Charter.of the International Military Tribunal, however, leaves— ms 
rather abruptly—the solid ground of prevailing general international law ~~ 
by providing that ‘‘crimes against humanity” shall also be all ‘‘inhumane 
acts committed against any civilian population, before or during the war, 
or persecutions on political, racial or religious grounds in execution of or 
in connection with any crime within the jurisdiction of the Tribunal, 
whether or not in violation of the domestic law of the country where 
perpetrated.’’ Apart from the fact that the exercise of Allied jurisdic- 
tion on the basis of the London Agreement ** over acts committed before 
the war by German nationals against any civilian population—ineluding, 
therefore, also the German population—must be considered a legal _innova- 
tion of first magnitude, it is pertinent to note that the ebove-cited provi- 
sinks diseara A rule of international law which provides that no state 
shall intervene in the territorial and personal sphere of Validity of an- 
other national legal order.) In the ease of the Nuremberg defendants, 
however, the Allies conferred upon the International Military Tribunal 
jurisdiction extending also over acts of German nationals which directly 
affected only other German nationals or subjects, and which were com- 
mitted before the war on German <erritory in strict accordance with _ 
German law. This experiment, quite apart from its problematic legal 
value, is hardly consistent with the <ettitude taken a few months earlier 
when, at San Francisco, the Allies ixcorporated into the Charter of the 
United Nations a provision expressly forbidding the injervention of a 
. state ‘in matters which are essentially within the domestic Jurisdiction of 
any state. tè The British Prosecuton tried at length to defend this 
specific feature attached to ‘*Crimes against Humanity” by limiting acts 
falling within this group to “‘crimes tie commission of which was in some _ 
_ way connected with, in anticipation of or in furtherance of the Crimes’ 
Against the Peace or the War Crimes stricto sensu with which. the de- 
fendants are indicted." Openly admitting that ‘‘normally international 
law concedes that it is for the state to-decide how it shall treat its own 





55 The fact that the enactmert of Control Council Law No. 10 legalized this provision 
with retroactive effect is of no importance in the context of this analysis, which is 
concerned with the international aspects of the case. 

56 Charter of the United Nations, Article Z, section 7. 

57 Sir Hartley Shaweross, Closing Speeches, as cited, p. 62. 
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G ] t 
nationals,” and that this ‘‘is'a matter of domestic jurisdiction,” 83 the 
British Prosecution advanced the argument ‘‘that those things even if done 
in accordance with the laws of the German state, as created by these men 
[namely the defendants] and their ringleader, were, when committed with 
the intention cf affecting the international community—that is in connec- 
tion wita the ctker crimes charged—not mere matters of domestic concern 
but crimes against the Law of Nations.” ® Justifying this part of the 
Indictment with reference to the writings of Grotius *° and to the attitude - 
of ‘‘the European Powers which in time past intervened in order to pro- 
test the Christian subjects of Turkey against cruel persecution’? *® the 
British Prosecution did not minimize ‘‘the significance for the future of 
the political and jurisprudential doctrine which is here implied.” °? It 
defended the legal policy of the four Powers by asserting that ‘‘Interna- 
tional Law has in the past made some claim that there is a limit to the 


`- omnipotence of the state and that the individual human being, the ulti- 


mate unit of all law, is not disentitied to the protection of mankind when ` 
the state tramples upon his rights in a manner which outrages the con- 
science of menkind.’’* «| 

While one may only welcome the noble ideas reflected in the Prosecu- 
tions final, presentation of the legal merits of its case against the defend- 
ants, and the role of the victorious Powers as defenders of the Rights of 
Man, one is unfortunately constrained to admit that neither the Covenant 
of the League of Nations, nor the Charter o2 the United Nations, nor the 
Economie and Social Council—all of which were cited by the Allied’ 
Prosecution in support of its case—have been able to formulate in a 
manner legally binding upon all states a ‘‘Charter of the Rights of Man.” 
However, one will certainly agree with the Prosecution that the ‘‘political 
and jurisprudential doctrine’’ expressed with regard to ‘‘Crimes against 
Humanity” zommitted ‘‘with the intention of affecting the international 
community’’ ** may very well be of far reaching future significance. The 
consistent application of these principles would mark the opening of an era 
of perhaps revolutionary changes in the concepts of municipal as well 
as international law since it is perfectly clear that there exist no important 


58 Same, p. 53. 

58 Same, p: 63. ; 

' 60 Sir Hartley: Shawcross, Closing Becichen p. 63. 
` 61 Same, p. 64. 

62 Same, p. 63. The implications of the cited ecnception were outlined by Quincy 
Wright, ‘‘The Law of the Nuremberg Trial,’’ pp. 47-48. A legal analysis of the Char- 
ter of tha United Nations does not support the view expressed by this writer that the 
Members of the United Nations have performed ‘fan act of faith”? by incorporating . 
either into the Jaw of the United Nations or into their eee cones the penapis 
proclaimed at Nuremberg. J 

68 Sir Hartley Shaweross, as cited. 
| 84 Şamə, ; A 
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acts of a state which do not affect, ‘‘directly or indirectly,” the interna- 
tional community, thus permitting, according to the Charter of the Inter- 
national Military Tribuna_, the interference of one state in tae domestic 
affairs of another. - It is pertinent to note that the International Military 
Tribunal, in its dictum, rejected the extensive definition given in the 
Charter to ‘‘Crimes agains: Humanity’’ by pointing out that ‘‘to consti- 
tute crimes against humanity, the ects relied on tefore the outbreak of 
war must have been in execution of, or in connection with, any crime within 
the jurisdiction of the Tribunal.” ° The Charter of the International 
Military “Tribunal, to be sure, does not make such a distinction since 
‘Crimes against Humanity’’ are, among others, alsc ‘‘inhumane acts com- 
mitted against any civilian population. before or during the war.’’ © 

The provisions of the Charter of the International Military Tribunal 
applied nct only to individuels but also to corporate entities such as the 
Reich Cabinet, the Leadershiv Corps of the Nazi Party, the SS, the SA 
and the Gestapo. Article 9 of the Charter stipulates that ‘‘the Tribunal 
may declare (in connection with any act of which the individual may be 
convicted) that the group or organization of which the individual was a 
member was a criminal organization.” It would seem that Article 9 of 
the Charter approaches an existing rule of general international law when 
applying the principle of collective responsibility to acts committed 
_ by individuals in violation of international obligations. However, it is 
not the executive branch o2 the government of a state, or any other of its 
“branches or sub-branches, upon which devolves this responsibility but only 
the state in its corporate entity. The review of Article 9 would be in- 
complete without mentioning a most daring legal innovation incorporated 


in Article 10 of the Charter. There it is stipulated that once a ‘‘group ; 


or organization is declared criminal by the Tribunal’: the mere proof of 
membership in such an organization will permit the competent ‘national 
authority of any signatory to the London Agreement to bring individuals 
to trial ‘‘bhefore epuenal military or occupation courts’? for having been 
members of such a ‘‘criminal’’ organisation. If consistently applied this 
legal innovation would have permitted the trial and punishment of large 
population segments of any defeated netion. No doubt exists that the pre- 
vailing rules of international law did ‘not confer upon the International 
Military Tribunal such a vast jurisdiction. Fully aware of these implica- 
tions the Tribunal justified the use of its discretionary powers by declar- 


65 Opinion and Judgment, p. 34. 

86 ‘This broad jurisdictional clause,’’ as recently cited by a leading authority, is 
not supported by existing international law. ‘‘There is no rule of international law, 
customary or conventional, by which such acts committed before the commencément of 
- hostilities can be punished by the subsequent military oceupants.’’? (G. A. Finch, 
“©The Nuremberg Trial”? p. 23.) 

67 A definition of these organs of the German State is given in Appendix B. to the 
Indictment, Proceedings, Vol. 1; pp. 38-41. . 
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z ing that “‘eriminal guilt is personal.’ ma that mass punishments should be So 
avoided.” ® Moreover, the Tribunal stated that ‘‘Membership alone [in 
‘any of the organizations or groups enumerated in the Indictment] is not 
énough to came within the scope of these declarations.” © It would ap- 
pear that this dictum implies a rejection of the principles incorporated 
into Articles 9 and 10 of the Charter, principles which had been proclaimed ' 
by the Allied Powers to be declaratory of existing international ‘law. 

: The Charter also conferred upon the International Military Tribunal 

_ jurisdiction over war crimes which it defined as ‘‘viclations of the laws or 
customs of war’’ (Article 6, see. b). Whether the Nuremberg defendants 
committed war crimes falling under this definition is a question of evi- 
dence, the establishment of- which was in the power of the International — 
Military Tribunal. -It'is pertinent to note, however, that general inter- 
national law—apart from cases involving espionage and war treason— 
provides that individuals must not be punished for the commission of war 
crimes stricto sensu if the latter were perpetrated as *‘acts of government’? 
or if they were ‘‘performed at the government’s. command, or with its 

—~ authorization” since such ‘‘acts-of state” are ‘‘impuzed żo the state, not to 
the individual.who has performed the act.’’ 7? A consequence of this prin- 
ciple is that only the state incurs legal responsibility for such illegal acts. 
This means that the sanctions provided by general international law for 
Violations of international obligations committed as “‘acts of state’’ imply 

‘collective, not individual responsibility. 771 It is of greatest importance 
` that this rule which—in the past—had found its unqualified acceptance in 
` the practice of states, applies not only to war crimes in. the strictly techni- 
cal sense of the term but equally to all other violations of international 
obligations, such as, for instance, the resort to illegal war. It is to be 
noted that the ‘‘act of state” doctrine is based upcn a fundamental rule 
of general international law according to which the courts of a state must ` 
not claim jurisdiction over the acts of arother state.” To be sure, inter- 
national law allows exceptions from this general rule which, as mentioned 
‘previously, dces not apply in cases of espionage or war treason, even if the 
latter have tke character of acts of state. But to go dehors by deducing 
that because of these few exceptions international law has established’ _ 
‘individual criminal responsibility for all acts of state committed in viola- ” 
tion of the law of nations is, it would appear, a legally untenable, though 
at times perhaps politically quite convenient, proposition. 
_ Artieles 7 and 8 of the Charter of the International Military Tribunal 
“ reject opress verbis the implications arising from a consigtent applica- 


68 Opinion ond Judgment, p- BB: 
_ +, 89 Same, p. 86. 
- | 70Hans Kelsen, Peace through Law, p. 81. 
‘ Tı Same, p. 81. 
72 Same, pp. 82-83. 
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. ‘ton ‘of the ‘‘act of state” doctrine by: ‘stipulatiig that neither the official ° 
position of the defendants nor the fact that they acted pursuant to orders. N 
of their government can free them from responsibility. In order to prove’ 
that the above-mentioned Articles conform with the rules of general inter- 
national law the Allied Prosecution challenged the validity of the ‘‘act of 
.’ state’’ doctrine on various grounds. Thus it was asserted that the latter is 
«a ‘relic of the doctrine of the divine right of kings” which, ‘‘in any event, 
is inconsistent with the position we. [Americans] take toward our own 
officials, who are frequently brought to court at the suit of citizens who 
allege their rights to have been invaded.’’7* Perhaps, in order to imple- 
ment the legal value of this argument it was emphasized that since resort 
` to illegal war is an act of ‘‘piracy and brigandage,’’ the application of 
the principle of personal liability is not only well established in inter- 
national law but is ‘‘a necessary as well as logical one if international law 
is to render real help to the maintenance of peace.’’** The conclusion, 
therefore, was advanced that ‘‘while it is quite proper to employ the fiction 
of responsibility of a state or corporation for the purpcse of imposing a 
collective liability, it is quite Intolerable to let such a legalism become the 
basis of personal immunity.” 7” It appears that the reference to piracy is 
ill chosen since it is impossible to consider resort to aggressive war as fall- 
ing within the generally accepted legal meaning of piracy juris gentium. 

Following a different line of thought the British Prosecution admitted 
. that there is “a series of decisions in which Courts have affirmed that one . 
state has no authority over another sovereign state or over its head or repre- 
sentative.’’? But it was argued, ‘‘these decisions have been based on the 
precepts of the comity of nations and of peaceful and smooth international 
intercourse. . . . They really afford no authority for the proposition that 
those who constitute the organs, those who are behind the state, are entitled 
to rely on the metaphysical entity which they create and control when by 
. their directions that state seis cut to destroy that very comity on which the 
rules of international law depends.’ 18 

The theory according to which the ‘‘act of state’’ doctrine is valid only 
in times of peace is not supported by the practice of states; it is “without 
foundation in positive international law.’ 7 Jt is well to remember that 


73 Trial of War Criminals, Documents, Department of State Publication 2420, U. 8. 
Government Printing Office, Washington, D. C., 1945, Hepes of Robert H. Jackson 
to the President, p. 3. . 

74 Mr. Justice Jackson, in Proceedings, Vol. 1, pp. 82-83. 

75 Same, p. 83. 

16 Sir Hartləy Shawcross, in Closixg Speeches, p. 58. 

_¢ ™ Hans Kelsen, Peace through Law, p. 97, and the same author in California Law 

* Review, Vol. 31 (1943), p. 542, where he states that ‘‘there is no sufficient reason to | 
“assume that the rule of general customary law under which no state can claim jurisdic- `- 
tion over the acts of another state is suspended by the outbreak of war and conse- 
quently that it is not applicable to the relationship between belligerents.’’ - 
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this argament against the “‘act of state’’ dcetrine had already been ad- 
vanced after the First World War.”? It wes forcefully reiterated by a 
recent commentator.” The latter, while admitting ‘‘thal there are sound 
reasons for the familiar application of the act-cf-state doctrine to the 
normal, peaceful intercourse’ of nations,’’ ® maintains, however, that ‘‘if 
a doctrine so contrary to reason and justice has mdeed been accepted as 
uncondizionally ‘valid international law, it :s high time the error wer 
remedied.’’** It weuld seem that the proposal to remedy the error com- 
mitted for centuries with the adherence to the ‘‘act of state’’ doctrine 
deserves full consideration. No doubt the theory of individual criminal 
responsibility for acts of state should be incorporated inte the international 
law of the future as soon as the meaning of ‘‘reasor. and justice’? can be 
agreed pon by the statesmen and jurists ecting on bzhalf of their ‘re- 
spective nations. However, the firm assertion according to which ‘‘the 
idea thet the act-of-state doctrine is universally and unconditionally op- 
erative is simply bad law; and bad law skould be replaced with good 
. law” © proves that agreement with regard to the meaning of ‘‘good’’ and 
“bad,” or to put it differently, of “‘reason and justice,’’ does not exist’ 
at the present time. Or would it be ‘‘reasonable’’ to suggest that the law 
, of the United Nations, because it has not meorporatec the principle of 
individual criminal responsibility for acts of state is simply ‘‘bad law”? 
In the absence of such an international agrsement as to the meaning of 
“good law” and “bad law” the rule of existing international law, ‘‘bad”’ 
as it may be, must prevail. It has been clearly exprassed with regard 
to the “act of state’’ doctrine by a prominent American authority who is 
quoted in the following: ‘‘It neeés to be observed that if the act charged 
against the offender is one which can be regarded as violative of inter- 
national law, the propriety of prosecution abroac merely: calls for agree- 
ment designed to cut off the jurisdictional -mmunity which he enjoys in 
consequence of his relationship to,’ or official rank within, his own 
country.’’ 8 : 
It is perhaps interesting to note that ecunsel for zhe defence, when 
_referring to the novel interpretation given by tke Allied Prosecution on 
the act-of-state doctrine made a clear dist_nction between the ‘‘law in 
‘force’? and the law of the future “‘such‘as it should be conceived’’ in the 
"46 See, for instance, A. Mérignhac, De la sanction des infracticns au droit des gens, 
Revue Générale de droit international public, Vol. £4 (1917), p. 49, where the author 
states La théorie de Vacte de gouvernement est une théo-ie de paia, qui disparait au 
cours des hostilités.’’ This assertion is without foundation in positive imiterngtional 
law. 
78 She-don Glueck, The Nuremberg Trial and Aggressive War, Chapter IV, PP. 46-59. 
' . 80 Glueck, p. 49. . 
81 Same, p. 58. 
82 Same, p. 58. 
88 Hyde, work cited, Vol. 3, § 920, p. 2415. 
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‘light of morality and progress. The defence pointed out that only the 
international law in force can be binding on states.“ This serious legal 
objection was answered by. the French Prosecution with the assertion that 
the law in force ‘‘is ncù only the law of the past . . . but also that which 
the judges invoke in a concrete manrer from the bench.” This state- 
ment, it would seem, is correct so far as it applied to the Nuremberg 
defendants. However, as regards “‘ths value’’ attached to the Nuremberg 
Trial, ‘‘on the subsequent development of international law’’ 8 this argu- 
‘ment is highly problematical. It is a fundamental principle of inter- 
national law, reaffirmed without qualifications by the vietorious Powers 
in the Statute of the International Court of Justice that a “‘decision of 
the Court has- no binding force except between the parties and in respect 
of that particular case’’ {Article 59). At best it would seem that the 
municipal law analogy invoked by the French Prosecution would apply 
in the field of international law only if a permanent international crimi- 
nal court, or if national courts of the Members of the community of na- 
tions had rendered, in simi_ar cases, substantially the same decisions over 
a sufficient period of time. Only than would it have been possible to 
consider such verdicts as ceclaratory of a general principle of law recog- 
nized by civilized nations. 

The Tribunal in its dictum accepted the views cf the Allied Prono 
tion concerning the rejection of the act-of-state doctrine. Referring to 
the recent case Ex parte Quirin ®* and to Article 228 of the Treaty of - 
Versailles ® the Court, however, pointed to another ‘‘principle of inter- 
national law’’ according to which the protection’ granted representatives 
of a state ‘‘cannot be applied to acts which are condemned as criminal by 
international law.” This alleged principle, it was declared, means that 
“he who violates the laws of war cannot obtain immunity while acting in. 
pursuance of the authority of the state if the state in authorizing action 
moves outside its competence under. international law.’*®° Here, again, 


84 Dr. Jahrreis as quoted in Closing Speeches, p. 139. 

85 M. Champier de Ribes, sam2, pp. 139-140. 

86 Sir Hartley Shaweross, in Closing Speeches, p. 58. 

87 Opinion and Judgment, p. £2. . 

Exs parte Quirin (1942), 317 TJ. S. 1. It appears highly erroneous to quote this case 
in evidence of a general rule of international law supporting the criminal Hability of 
the Nuremberg defendants. Es parte Quirin, it is well known, dealt substantially with 
the crime of war treason juris gentium, a crime for which geusral international law has 
established individual criminal responsibility -as an exception ‘to the rule. 

88 The reference to Article 2&8 cf the Treaty of Versailles, it would seem, is very 
unfortunate since it only confirms the assertion that general international law has not 
established individual criminal responsibility Zor acts of state, and that the victorious 
Powers of the first World War, in order to 2zreate such responsibility, had to receive. 
Germany’s consent by means of a treaty. 

89 Opinion and Judgment, p. 54. 

90 Same, p. 53. 





hipe x may: bé fe ia ‘that this doctrine which, it appears, was : first ; ad- i 
vance by’ a ‘brilliant French jurist after tke frst World War 51 will, per- 

-. haps at some future date, become a generally accepted rule of intérnational 
law. In the past, the practice-of states has not supported such an assump- 
tion, and at ‘present the Allied and Associated Powers have plainly re- 
jected the incorporation of this idea into the Charter of the United Na- 
tions. According to prevailing rules of international law the perpetrator 
of a war crime other than espionage and war treason may be punished by 
the injured state only ‘‘in case it is recognized thet the act is-not an act 
of the enemy. statz.” °? 

, Article 8 of the Charter of the Toeman Military Tribunal stioulaies 
that’ the plea of superior command shall not free a defendant from l 
L criminal responsibility. It is noteworthy that the rule respondeat superior 
; would constitute a valid defense in international law only if one were 
prepared to regard it as expressive of ‘‘th2 general principles of law 
recognized by civilized nations.” It appears, however, that the maxim 

` respondeat superior has not been accepted by all nations without qualifica- 
tion. Tae new German military code of .1940, for example, ‘stipulated 
‘that ‘while the superior is responsible for violations of penal law, the 
person executing a superior order may also be punished ‘‘if he has known 
:, that the order of the superior referred to an act which had as its purpose 
< sa general or military crime or misdemeanor.’ The Urited States Rules 
i of Land Warfare, it is true, had ineorporatec until recently the principle 
a of superior command as a valid defence.“ In consistent application of the 
“attitude taken by the United States Government since the early beginnings 
of the war this rule, however, was amended after 1944 ‘to the effect that 

it applies only to lawful orders of superiors. It is diffizult, therefore, to 


' 91 Louie Renzult, *‘De Vapplication du droit péna. aux faits. də guerre,’’? in Révue 
-de droit international public, Vol. 25 (1918), pp. 5-29, where the writer advances the 
doctrine that aets of warfare although eriminal-im character are not punishable under 
international law orly if the war itself during which these asts sre committed is not 
waged in violation of international law. See also Hans Kelsen, Peace through Law, 
pp. 93 ff., where the distinguished writer declares Kenault’s doctzine ‘‘untenable.’’ 
` 92 Kelsen, p. 97. See also George Manner, ‘‘The Legal Nature and Punishment of 
Criminal Acts 2£ Violence Contrary to the Laws of War,™ in tkia JOURNAL, Vol. 37 
(1943), pp. 407 ff. and p. 433. 
` 93 Reichsgesetzblatt, Nr. 181—1940, Ausgegeben gu Berlin, fen 16.10.1940. Ver- 
Grdnung üder die Neufassung. des Militärstraf gesetzbuches vom 10.10.1940, Vierter 

. Absohnitt, $ 47. 

` 4U, 8. War Department. Basic Field Manual, Rules of Land Warfare, U. S. Gov- 
ernment Printing Office, Washington, D. C., 1940. 
' 95 After November 15, 1944, a new text, Article 345.1, was irtroduced, providing: 

. *Individaals and organizations who violate the accepted laws and customs of war may 
be punisted thzrefar. However, the part that the acts complained of were done pur- ` 
suant to order of a superior or government sanction may be taken into eonsideration in 
determining culpability, eithe> by way of defense or -n mitigation of punishment.’’ 
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speak of a generally drakel practice af eivilized tations: as vowed the 
plea of superior orders, and to consider it as a binding rule of international 
law. The International Military Tribunal interpreted the rule respondeat 
superior rather restrictivaly by declaring that ‘‘the true test, which is 
found in varying degrees in the cr-minel law of most nations, is not the 
existence of the order, but whether noral choice was in fact possible.’ ° 
In view of the importance attached, especially in some American circles, 
-to the maxim nulla poera sine lege, nulla poena sine crimine, nullum 
crimen sine poena legali, and to the ex post facto principle which, in its 
effects, is closely related tc this doctrine, the Tribunal found it necessary 
to counter in n greater detail the objections raised with the above doctrines. 
The gist of these objeeticns, it appears, may be summarized as follows: 
Even if one accepts without qualifications the theory that resort to war in 
violation of the Briand-Kellogg Pacz and other treaties is illegal, and eyen 
if one were prepared to admit that illegal and criminal are terms with 
substantively the same meening, one has still to concede that prior to the 
creation of the International Military Tribunal no law existed providing . 
for individual criminal responsibility of the accuseé for the commission of 
the acts enumerated as crimes in the Charter of the International Military 
Tribunal. The latter, therefore, applies with retroactive force a rule 
contrary to the municipal laws of all civilized nations and therefore in 
violation of international law.” The International Military Tribunal 


met this challenge by referring to the strictly moral motives unde rlying the ©" 


maxim nulla poena sine lege and the ex post facto principle. “Mo assert 
that it is unjust to punish those whc in defiance of treaties and assurances 
have attacked neighboring states without warning is obviously untrue, 
for in such circumstances the attacker must know that he is doing wrong, 
and so far from it being unjust to punish him, it would be wnjust if his 
wrong were allowed to go umpunished. . . . On this view of the case alone, 
it would appear that the maxim has 10 application to the present facts.’’ 98 
It might, perhaps, be add2d that neither of the municipal law principles 
mentioned above constitutes a rule of positive international law since it 
would be impossible, indeed, to prove that these doctrines are expressive 
of a general practice accepted as law by civilized nations.® 

-= While it seems difficult to support certain features of the Charter of 
the International Military Tribunal by reference tc positive international 


93 Opinion and Judgment, pp. 58-54. One may severely doubt whether a soldier has 
a ‘‘moral choice’? to disregard, in times o= war, a eommand of his superior. 

97 For a summary of these ie aga see Opinion and Judgment, p. 49. 

93 Same, 

99 Hang Kelsen, ‘‘The Rule ‘Asean Ex Post Facto Laws and the Prosecution of the ` 
Axis War Criminals,” in The Judge Ađsocate Journal, Vol. 2 {Fall-Winter 1945), 
p- 46. See also Leo Gross, ‘‘The Criminality of Aggressive War,’’ in The American 
Political . Science Review, Vol. XLI (April, 1947), pp. 205-225. 
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laws it is PE I to TT that steps have bzen aia in order to imple- 
. ment the sclemn promises made by the Allieé Powers at Nuremberg. ‘On 
A December 11,1946, the General Assembly of the United Nations established 
a committee to study ‘‘the methods by which the General Assembly should 
encourage the progressive development of internaticnal law and its eventual 
eddification.’?*°? In ‘addition, this Committee was charged by the General. 
Assembly to study a draft on the rights and duties of states submitted by 
the Panamanian delegation, and “to treat as a matter of primary im- 
portance plans for the’ formulation, in the context of a general codifica- 
tion of offenses against the peace and security of mankind, or of an Inter- 
national Criminal Code, of the principles recognized in the Charter of the 
Nurembarg Tribunal and in the judgment cf the Tribunal.’’ 1° Finally, 
the General Assembly, on December 16, 1946, unanimously adopted a 
-resoluticn ‘affirming that genocide is a crime under international law for 
the commission of which individuals are punishable, inviting ‘‘Member 
States to enact the necessary legislation for the prəvention and punish- 
ment of this crime,” and requesting the Economi? and Social Council to 
incorporate these principles into a draft conventicn for pubiaision to the | 
next regular session of the General“ Assembly. 
! It remaing to be seen whether the present international situation is. 
favorable to the successful achievement of these tasks under consideration. 
It i is also to be noted that any recommendations o2 the General Assembly, 
in order to become internationally effective, would have to be accepted by 
the Members of the United Nations and supplemented by means of national 
legislation. Otherwise they would share tke fate of the many drafts, 
resolutions, and proposals made for similar purposes in the past, and far 
from being declaratory of.a general practice of states, as submitted at 
Nuremberg by the prosecuting Powers, would be renewed and conclusive | 
‘évidence that the Members of the United Nations are not prepared to 
accept the international law of the future proclaimed w:th so much ambi- 
tion and effort in the Charter of the Inter national Military Tribunal. 


| 100 United Nations Journal, No. 58 (Supplement A), p- 470. 
' 101 Manley O. Hudson, f‘ Encouragement of the Development of International Law by 
the United Nations,’’ in this JOURNAL, Vol. 41 (1947), p. 103. |” : 
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CZECHOSLOVAK NATIONALIZATION DECREES: 
SOME INTERNATIONAL ASPECTS 


‘By Aran R, Bapo* 


On the 24th of October, 1945, the nationalization of mines, certain in- 
dustrial enterprises, banks, and insurance compenies was decreed in 
Czechoslovakia. The decrees took effect on the 27th day of October, 
1945, the day of their promulgation.1 The purpose of this study is to 
examine these measures ° and their effects, first, on foreign-owned property 
in Czechoslovakia and, second, on assets-of Czechoslovak nationalized 
enterprises located abroad. Particular emphasis will be placed on the ef- 
fect of the decrees on property owned by American. nationals in Czecho- 
slovakia and on assets situated in the United States of enterprises na- 
tionalized in Czechoslovakia. 


Outline of ‘the Legislation 


The decrees enumerated the categories of enterprises which were de- 
clared nationalized. By tke act of nationalization, ihe Czechoslovak state 
acquires the ownership of tne nationalized enterprises including all of their 


property, assets and righis.* ‘‘National’’ enterprises are to be established, 
out of these ‘‘nationalized’’ enterprises. A national enterprise which, 
has absorbed the property of a nationalized enterprise is to succeed to the ` 


liabilities of the latter." The state is not to be liable for the debts of any 
nationalized enterprise. Azthough national enterprises are state property, 
they have the status of independent legal persons. They are subject to the 
provisions of the law-merchant and ‘of the tax laws,’ and. are to be entered 
` as single merchants ê into the register of firms kept by the District Court 


* Of the New York Bar; formerly member of the Bar of Czechoslovakia. - 


1 The decrees are published in the Collection of Lews and Regulations of the Czecho-' 


slovak Republic, 1945, under No. 100-103. Deeree No. 100 coneerns the nationalization 
of the mines and of certain industrial enterprises, decree No. 101 the nationalization of 
certain enterprises-of the food imdustry, decree No, 102 the nationalization of banking 
corporations, and decree No. 103 the nationalization of private insurance companies. 

2 The basic provisions' of all che decrees are similar and references will be made to 
decree No. 100 which is typical of the legislative purpose and method. 

3 Decree No. (400, $4. 

4 Same, § 12(4). ; - 

5 Same, §5(1). ; 

e Same, $ 5(4). 

-7 Same, §13(1). : . 

8 Same, §16(1). The term ‘‘single merchant’? designates individual traders as distin- 
guished from partnerships and business corporations. f 
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of appropriate Savisdiction. The national ex terprise are to be conducted 

" on ‘business principles. Their surplus earnings are to b2 handed over to . 
the ‘state but the state is not to be responsible for sheiz debts.® As each 
national enterprise is established, it will be announced in the Czech and 
Slovak Official Gazettes." 

Compensazion is to be paid for nationalized property, except in the 
case of property owned by German or Hungarian public and private 
corporations. persons of German or Hungarian nationality, and per- 
sons who engaged in certain activities directed against the Czechoslovak 
state? If compensation is denied to a lgal person, natural persons 
having a capital interest therein, who do not belong in the categories 
‘mentioned, are to be compensated in proportion tə such interest.” 
‘The compensation is tc be equal to the ordinary vahie of the prop- 
‘erty, as computed on the basis of official prices prevailing on October 
27, 1945, after deduction of the liabilities. Where suzh prices do not 
‘exist the compensation is to be baseé upon an official valuation. Compen- 
‘sation for nationalized property is to be paid (a) in securities, (b) in 
cash, or (c) in. other value. For the purpose of payment of compensa- 
tion a Naticnalized Economy Fund having the status >F an independent 
legal person is to be established in Prague.* The Fund will issue interest- 
bearing securities which will be. redeemed rom the surplus earnings of 
the national enterprises. The payment of interest and the redemption 
of these securities is to be guaranteed by the state; it wil be permissible to 
. invest the moneys of infants and wards in tkese securities?” The Minister 
: of Industry, in agreement with the Minister of Finanee, is to decide on 
compensations and the method of payment. The compensation is payable 
within six months from the day of service oz the compensation assessment 
order.* Compensation proceedings are governed by the rules of the decree 
of January 13, 1928, dealing with administrative process.° Thus com- 
pensation claims will be decided by admimistrative ard not by judicial 
tribunels.*° 

2 Same, § 18(1) and (2). : : 

. 10 Ọřeđní List and Uradny Vestník. Seme, § 12(5). 

11 Same, § 8(1). 

22 Same, § 7. 

18 Same, §7(3). 

14 Same, § 8(2). 

15 Same, § 9(1). 

16 Same, § 9(2). 

17 Same, §9(3). 

18 Same, §10¢1) and (2). 

19 Coliection of Lawe and Regulations of the, Czechoslovak Repeblic, No. 8/1928; De- 
cree No. 10. 

20 A special section in the Czechoslovak Ministry of Foreign Affairs has been estab- 
lished to receive foreign claims. The Department af State acts as transmitting agent 
for filing such claims. For instructions with regari thereto, see Department of State 
Bulletin, Dec. 1, 1946, p. 1003, March 2, 1947, p. 397 
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The dunce further contain detailed provisions concerning the. ‘manage- 
ment: ‘of the national enterprises as well as administrative and penal provi: 
sions not within the secpe of this study.” l 

Certain aspects of the Czechoslovak decrees will be analyzed against the 
background of existing theories of international law and litigation relating 
to more or less similar measures taken in other countries, 


Operation of Decrees Within the State 


Pes nationalization decrees represent a general legislative reform in 
Czechoslovakia. In order to establish a new social order in certain 
branches of the state’s netional: economy they abolish private property 
in various types of enterprises and transfer it to the state.2? There ap 
pears to be a controversy among legal theorists as tc whether such nation 
alization measures are in tke nature of the exercise by the state of its righ 
of eminent domain or of its extended police power, or whether they shoul 
be considered as a novel concept involving international liability. This 
controversy is entirely theoretical, however, and in no way affects the legal 
consequences attached to such measures. A more practical distinction is 
involved in the question of whether compensation is offered for the property 
taken. The first case is generally referred to as ‘‘expropriation,’’ ** the 
second as ‘‘confiseation.’’ 25 noa 

International law is not as a rule concerned with the manner in which. 
a state, in the exercise of its sovereign powers, treats its cwn subjects. But 
for the treatment of foreign nationals it establishes a somewhat indefinite 
standard of ‘‘civilized justice’’ which the state cannot violate without in- 
curring international liability. An alien is not bound to accept the 
treatment accorded to nationals if such treatment violates the principles of 
civilized justice.”* 

Usually legislative acts do not create international responsibility on the 
part of the state.27 But if they constitute a breach of international obli- 
gation foreign governments have ordinarily not acquiesced in the theory 
of non-liability and have on numerous occasions successfully enforced 
claims for the injuries sustained by their subjects. Examples are pre- 
sented by the well-known cases of attempts to establish governmental 
monopolies in Sicily (1833) and Uruguay (1912) .*8 

21 A summary of these provisions is containec in Oatman, The Nationalization Program 
in Czechoslovakia, Department of State Bulletin, Dec. 8, 1946, p. 1027. 

22 For an official presentation cf the circumstances that led to nationalization, see E. 
Benes, ‘‘Postwar Czechoslovakia’? Foreign Affairs, Vol. 24 (1946), pp. 397, 407. 

23 See H. Herz, ‘‘Expropriation of Foreign Property,’’ in this JOURNAL, Vol. 35 
(1941), p. 243, for discussion of diferent theories. 

24 See 29 C.J.8. 777, A. J., Vol. 18, p. 631. 

25 See 15 C.J.8, 827. 

26 E. M. Borchard, Diplomatic Protection of Citizens Abroad, 1925, § 44. 

27 Same, § 51. 


28 Same, §75. See also G. H. Hackworth, Digest of International Law, Vol. V, pp. 
587-589. 
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” There is little doubt as to international liability when governmental 
measures are ‘discriminatory, that is, are directed agains: foreign nationals - 
only. There is more difficulty in the case >f measures affecting citizens 
and foreign nationals alike. The acts of legislation here involved are. 
general and impersonal in their nature, do not contain any discrimination 
against foreigners, and concern nationals and aliens alike. The subject of 
the exceptional treatment accorded to Germans, Hungarians, collaborators, ` 
and traitors * will not be considered here. | 

' The principal question .is whether. these decrees, in the absence of dis- 
crimination against’ foreign nationals, constitute a breach of an express 
or implied international obligation insofar as they expropriate American 
or othe? foreign-owned property. There is no special stipulation expressly 
forbidding expropriation in any of the treaties in force between the United 
States ard Czechoslovakia.*° Whether there is any violation of the, stand- 
ard of *‘zivilized justice’’ is more difficult to determine. 

It seams to be settled, in the theory and practice of international law, 

that, in the absence of an express treaty stipulation forbidding expropria- 
tion, it is the right of sovereign state to expropriate property situated 
within its territory and.jurisdictior. On the other hand it is agreed that 
the act of expropriation always obliges the tate to indemnify the foreign 
owner. A ‘clear demonstration of these principles is found in the ex- 
‘change cf notes between the Government : cf the Unitad States and the- 
‘Mexican Government concerning the expropriation of agrarian property 
owned by United States citizens.** . 

What must be the standards of indemnifcation or compensation so as 
to satisfy the standard of ‘‘civilized justice'’? Apart from the fact that 
compensation does rot mean restitution of the property taken, but pay- 
ment for its value, there is no consent on this question in theory or practice. 
‘The results reached in most instances were mere diplomatic compromises 
with ` none of the governments abandoning tae legal principles which they 
bad asserted. This applies, for example, to the compromise reached be- 
‘tween the United States and Mexican governments in the case of the 
‘Mexican agrarian exprepriation.*? 

The usual statement that compensation must be just and fair is too vague 
‘to be helpful in determining whether the Czechoslovak nationalization 


29 Decree No. 109, § 7. 
30 Arbitration troaty (1928), U. S. Treaty Ser. 781; Conciliation treaty (1928), , ,U. 8. 
Treaty Ser. 782; Extradition treaty (1925), U. S. Treaty Ser. 724; Supplementary ex- - 
e tradition treaty ’ 1935) , U.S. Treaty Ser. 895; Naturalization convention: (1928), U. £. 
‘ Treaty Ser. 804; Reciprocal trade agreement (1938), Exec. Agreement Ser. 147. - 
31 Notes are reprinted in this JOUENAL, Vol. 32 £1938), Supplement, p. 181; see ee l 
ì\ notes of July 21 and August 22, 1938. . ; 
82 See Compensation for expropriated lands, Agreement between the United States and 
Pak “Mexico, effected by exchanges of notes signed November 9 and 12, 1938, and April 17 
and 18, 1839, Exec. Agreement Ser. 158. $ 
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decrees do or do not violata the international standard of justice. The 
United States government, in its notes to the Mexican government in the 
aforementioned instance,** adcpted the view that only prompt, adequate, 
-and effective payment satisfies the requirement of international law. In 
rather forceful language Secretary Hull. declared : 


‘The ‘eng of property without compensation is not expropriation. 
It is confiscation. It is not less confiscation because there may be an 
expressed intent to pay at some time in the future... . No govern- 
ment is entitled to expropriate private property, for whatever purpose, 
without provision for prompt, adéquate, and effective payment 
therefor.** 


Whether the compensation as decreed in Czechoslovakia will satisfy these 
réquirements will largely depend on the manner in which the decrees are 
carried out. If compensaticn is given in cash * the requirement of prompt- 
ness will probably.be held to-be satisfied. It is questionable whether it will 
be so held * if payment is made in securities redeemable from the surplus 
earnings of the national enterprises.” The answer to this depends upon 
whether we consider the state’s guaranty of the payment of interest and - 
` of the redemption of the securities sufficient to counterbalance the lack of 
promptness.** . 

If compensation is to be adequate and effective it must indemnify the 
‘owner for the full loss sussained by him.*® According to Art. 8 (2) of 
decree No. 100 the owner will be compensated for the ‘‘ordinary value” of 
the expropriated property. Will this include compensation for ‘‘good 
will”? and sich other intangible assets as patent rights, trade marks, and 
so on? If not the compensation will hardly be adequate. It could also 
be maintained that such indirect damages as cessation of profits should be 
included for full indemnifization.when a going concern is expropriated. 


83 Above, note 31. 
84 See Hull note of August 22, 1928, above, note: 31, at pp. 191, 193. 
85 Decree No. 100, § 9(1). 5 
se In the Mexican agrarian expropriation the Mexican government had also issued 
agrarian bonds for the purpose of compensating the affected landholders. See note of 
Mr. Hay of. August 3, 1938, above, n. 26. 
37 Decree No. 100, §9(1) and <3). - 
88 Decree No. 100, $ 9(3). : a 
38 For a discussion of adequacy of compensation, see C. C. Hyde, ££ Compansation for 
Expropriation,’’ in this JougNar, Vol. 33 (1939), p. 108. 
` 40 § 8(2) of decree No. 100 reacs: oo. 
Compensation shall be determined accořding to the status of the assets and the. 
liabilities of the nationalized enterprise on the day when it is taken over by the 
national enterprise. The ecmpensation shall be equal to the ordinary value of 
the property, as' computed on the basis of official prices prevailing on the day of 


‘the decree’s promulgation, or. where such prices do not exist, | as determined by an 
official valuation, after deduction of the liabilities. 
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At least it was so held by the Permanent Court of Arbitration in the 
Norwegian Ships case.* 

It also rust be kept in mind that, even if payment in cash is made it is 
likely to mean payment in the official Czechoslovak currency.*? Not only un- 
favorasle exchange rates but also excherge restrictions prevailing in 
Czechoslovakia in regard to the transfer o2 currency to a foreign country 
may considerably impair the value of such Pau DUO to the foreign 
owner. 

In January, 1946, the Czechoslovak government announced that the 
matter of corapensation for nationalized ent2rprises in which foreign capi- 
tal is invested will be negotiated directly with the governments of .the 
owners. It also stated in a note to the American Amtessador that it has 
taken measures to ascertain the value of these fcreign capital investments 
and it requested the aid of the Embassy in Crawing up a list of enterprises 
in which American interest existed.4? In a not2 dated May 7, 1946 the 
Czechcslovak Minister of Foreign Affairs informed the American. Ambas- 
sador that it still lacked ‘‘sufficient reliable data concerning foreign capital 
investments in nationalized undertakings . . . to draw up a list of such 
holdings.” ** The procedures and principles for compensating American 
owners of nationalized properties were a constant subject of discussions 
between the two governments during the last months of 1946. . In an ex- 
change of notes on November 14, 1946,*° = genzral assurance was given 
that the Czechoslovak state would make adzquat2 and effective compensa- 
tion tc American nationals with respect to- their interasts in nationalized 
properties. It also was announced that further negotiations were to 
begin shortly in Prague but at this writing no agreement has been reached. 
In the meantime a law providing for a capital levy and a war profits tax 
has be2n passed in Czechoslovakia.*® The application of this law to claims 
of forzigu nationals whose property in Czechoslovakia has been nation- 
alized will have the effect of reducing the amounts paid in compensation. 


41 Bee Award cf the Permanent Court of Arbisration av The Hague rendered on 
October 13, 1922, reprinted in this JOURNAL, Vol. 17 (1923), p. 362, saying at p. 392: 
‘¢Just 2ompensaticn implies a complete restitution of the status quo ante, based, not 
upon frture gains of the United States or other powers, but upo2 the loss of profits of 
the Norweg-an owners as ccmpared with other owners of similar property.’ : 

42 Czechoslovak crown (koruna; abbr. Kč} which is worsh about 2 United States cents 
at the rresent time. 

» 43 See Oasman, above, note 21, at p. 1081. 

44 Same. 

45 Department of State Bulletin, December 1, 194€, pp. 1904-1095. 

46 Covlection of Laws and Regulations of the Czechoskevak Renublic, No. 134/1946. 
The law was passed on May 15, 1946, promulgated on June 18, 1946 and declared ef- 
fective as of September 30, 1946. Tax is on the increass ix the value of property be- 
tween January 1, 1939 and November 15, 1945. Returns were tc be submitted prior to 
November £0, 1946. See also Department of State Bulletin of November 17, 1946, p- 
915, ani July 6, 1947, p. 46. 
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This may have a bearing on the question whether such compensation pay- 
ments can be considered adequate. 

What must be the legal status of the owner of expropriated property in 
order that he may obtain diplomatie protection of his right to receive 
compensation deemed adequate under standards of international law? 
It is generally agreed that a siate should not press a claim for redress in 
behalf of an individual ageinst a foreign government unless he was one 
of its own nationals from the time of injury to the time of award.*7 Conse- 
quently no derivative international caim for adequate and effective com- 
pensation can arise here unless the claimant was a citizen of the United 
States ‘at the time the claim arose.** No distinction is made between 
citizens by birth or by naturalization, but naturalization must have been 
completed before the claim arose.*® In the case of the Czechoslovak nation- 
alization this date is equivocal. On tie one hand it is stated in the decree 
that the categories of enterprises specified therein are nationalized and go 
over to state ownership as ož October 27, 1945.5° On the other hand it can 
be maintained that the general pronouncement of nationalization by the 
decree does not create any claim and that the claim for compensation 
arises only when the nationalization of the specific enterprise of the 
claimant is announced." 

It may be observed at this point that in the case of a former Ozecho- 
slovak national who acquired American citizenship by naturalization dur- 
ing World War II, a conflict of nationality may arise. The naturaliza- 
tion treaty between the United Stat2zs and the Czechoslovak Republic ®? 


47 Borchard, cited above, note 25, § 200. 


48 There have been instances where aliens domiciled within the territory of the 
United States, and who have declared an intention to become citizens thereof, appear 
to have been regarded as entitled to claim the benefits of American nationality when 
they suffered wrong at the hands of foreign States other than the country of origin. 

Hyde, International Law (1945), § 275 at 87. 


49 Borchard, $ 234: 


In the case of international claims, the rule uniformly adopted is that American 
naturalization cannot serve to nationalize a claim which arose prior to the date of 
naturalization of its owner. In other words a claim must be national in origin as 
well as at the time of presentation. 

50 Decree No. 100, §§ 1(1), 4(1), 36. 


51 Same, §12(2). 
52 Naturalization convention (1928), U. S. Treaty Ser. 804. Article I provides: 


Nationals of the United States who have bsen or shall be naturalized in Czecho- 
slovak territories shall be held by the United States to have lost their former na- 
tionality and to be nationals of Czechoslovakia. Reciprocally, nationals of Czecho- 
slovakia, who have been or shall be naturalized in the territories of the United States 
shall be held by Czechoslovakia to have lost their former nationality and to be na- 
tionals of the United States. The foregoing provisions of this Article shall not be 
applicable to a national of either country who obtains naturalization in the other 
while his country is at war... . 

Article I provides: 


Nationals of either of the Contracting States naturalized as provided in Article I, 
shall not, upon their return to the territory oZ the country of which they were for- 
merly nationals, be prosecuted or punished for expatriation or for having failed, 
prior to their naturalization, to answer summonses to military service which had 
been served upon them within a period >f five years preceding their naturalization. 


1r 
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+ provides for reciprocal recognition of velantary expairiation when a 


‘former national of one country is naturalized in the other. It contains, , 


however, a provision to the effect; that this rul2 shall not apply to a national 
of either country who obtains naturalization <n the other while his country 
is at war., If this clause was intended to be cperative during a war fought 
by both countries as allies, former Czechoslevak nationals recently natu- 


ralized in the United States may have a duel nationality status.** There: 


are ‘indications that the Czechoslovak goverrment may take this position 
with regard to compensation claims presented in behalf of such individuals. 
In a note to the American. Ambassador * it suggested that there might be 
a difference between cases of. nationalization ‘of genuine foreign invest- 
ments and thcse of proparty which really represents an export of Czecho- 
slovak: eapital, such as the property of emizrés. It remains to be seen 
whether this means that Czechoslovakia: intends to oppos2 claims presented 
in behalf of American citizens naturalized during World War II by main- 
taining that the claimants are its nationals.” 


+ 


Effect of Nationalization on Assets Abrot 


The discussion has thus far related to the effects of rationalization on 
property owned by Foreign nationals but situated within the territory and 
jurisdiction of the Czechoslovak state.’ It .s generally conceded that a 
wrong done to a citizen of the United States zs a result cf expropriation of 
such property by a recognized foreign government can, in the absence of 
local relief,, be remedied only through diplomatie charnels and interna- 
tional arbitration. Our domestic courts are clearly not the appropriate 
forum for redress of such wrongs. As Mr. Jastice Clarke stated in Oetjen 
v. Central Leather Co." ‘Every sovereign state is bound to respect the 
independence of every other sovereign state, and the courts of one country 
will not sit in judgment on the acts of the government of another, done 
within its territory. Redress of grievances by reason of such acts must be 


, 


obtained through the means open to be availed of by savereign powers z as ` 


between themselves. `? 
In contrast, the effects of expropriation uz0n property situated within 
the territory and jurisdiction of other count=ies have been held a subject 


‘over which the fore: gn courts can properly pass judgment. one question, 


_ 88 For a discussion of the conflict hereby created, s:e Borchard, 5 253. 

' 84See Datman, at p. 1031. | 

“ B5 In 1985, in & case where the claimants had the TE of tha Dominican Republic 
as well as the nationality of the United States, the Department of State held that it 
could not espouse their claim. Hackworth, Digest of International Law, Vol. III, p. 354. 
See also Vol. V, pp. 821-822, in relation to a settlement agreement between the United 


States and Turkey in 1934 in which claims of naturalized American citizens ha were 


also nationals of Turkey were not included. 
| 86 See Shapleigh v. Mier, 299 U. S. 468 (1936). 
. | 57246 U. S. 297, 303 £1917). 
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involved is whether, by the act of rationalization, the Czechoslovak state. 
acquired ownership of assets of nationalized enterprises with a situs in 
other countries, particularly in the Jnited States, to the exclusion of the 
rights of former owners residing abroad or of local and foreign creditors. 

Before the question arises whether a fcreign decre of expropriation or 
confiscation should be given extraterritorial effect, a preliminary inquiry is 
proper as to whether the measure was intended to have such effect. The 
courts of the United States have given little consideration to the question of 
intent. However, in United States 1. Pink,® dealing with the nationaliza- 
tion of Russian insurance companies, such intent was regarded as decisive. 
The majority of the Supreme Court in this case, relying “or the purpose of 
interpretation on the official declarat-on of the Commissaziat for Justice of 
the RSFSR, found that these nationalization decrees were intended to have 
extraterritorial effect. The language in the Czechoslovak deerees which 
states the extent of acquisition of state ownership is sweeping; ** and would 
indicate an intention to inelude property and assets locased in other coun- 
tries despite the absence of specific words to this effect. Should this be the 
interpretation given the decrees the broader question remains of the extent 
to which effect should be given to expropriation decrees of a foreign 
government. 

It is useful in this connection to summarize the results reacked in some 
of the American and British cases icvolving the Soviet nationalization de- 
crees; °° despite the fact taat those Jeerees were of a confiscatory nature 
while the decrees of the Ozezhoslovak Jovernment provide for compensation. 

The British courts held zhat the Soviet measures did rot affect assets of , 
Russian corporations having a situs ir England. In the words of Sargant, 
L. J., in Sedgwick Collins & Co. v. Rossia Ins. Co.:®? ‘ Effective as such 
legislation may be within the limits of Russian territory, it cannot deter- 
mine the ownership of property locally situate in this cour try, such as debts 
owing from debtors here.” The New York courts likewke refused to give 
extraterritorial ‘effect to the Soviet decrees, on the ground that this would 
_ be contrary to the public policy of the state.6* This prinziple was not only 


58 315 U. S. 203 (1941). 

59 Decree No. 100, § 4(2). 

60 For a brief description of the Soviet decrées, see Joint Stock Co. v. Net. City Bank, 
240 N. Y. 368, 373, 148 N. E. 552, 554 (1£25); m re Russian Bark for Foreign Trade 
(1933), Ch. 745, 757. . 

81 In re Russian Bank for Fereign Trade Ga Ch. 745; Sedgwick Collins g Co. v. 
Rossia Ins. Co. (19263, 1 K. B. L 

62 (1926) 1 K. B. 1 cited above, note 61, p. 15. 

83 Sokoloff v. Nat'l City Bans, 239 N. Y 158, 145 N. E. 917 (1824) ; James g Co. v. 
Second Russian Ins. Co., 239 N. Y. 248, 146 N. E. 369 (1925); Jomt Stock Co. v. Nat’l 
City Bank, 240 N. Y. 368, 148 N. E. 552 (1925); Petrogradsky M. K. Bank v. Nat'l City 
Bank, 253 N. Y. 23, 170 N. E. 479 (1930). Flačikavkazsky Ru. Co. v. N. Y. Trust Co., 
263 N. Y. 369, 189 N. E. 456 (1934); Moscow Fire Ins. Co. v. Bank of N. Y. ġ¢ Trust 
Co., 280 N. Y. 286, 20 N. E. (2€) 758 (193¢), affirmed: 309 U. S. @4 (1939). 
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applied to protect 2reditor’s rights, but even to permit former stockholders 
or directors to recever the assets of nationalized corporations from Ameri- 
ean banks or other debtors.* l 

The United States Supreme Court in two recent decisions took a different 
stand, however. These cases are: United Siates v. Belmont ® and United 
States v. Pink.®© Zn them the Supreme Court accorded extraterritorial ef- 
fect to the Soviet nationalization decrees and recognized their validity in 
transferring title zo property in the United States. Both eases involved 
actions ky the United States to recover, under the so-called Litvinov assign- 
ment from the Soviet government, assets cf nationalized Russian corpora- 
tions situated within the United States. In the Belmont case there were no 
other claimants to chese assets; in the Pink zase there were foreign creditors 
to whom the New York Court of Appeals had, i2 a prior proceeding, ordered. 
the funds to be peid.*? In the Belmont case the court pointed out, first, 
that ‘‘T’ne recognition, establishment of Ciplomatic relazions, the assign- 
ment, and agreements with respect thereto, were all parts of one transac- 
tion, resulting in an international compact between the two govern- 
ments,’ 38 against which no state policy can prevail, and second, that the 
provisions of the Fifth Amendment have no extraterritorial operation and 
“What enother country has done in the way of taking over property of its 
nationals, and especially of its corporations, is not a matter for judicial 
consideration here.” °° In the Pink case this line of reasoning was closely 
followed and it was held that the result reachec in the previous case was not 
changed by the assertion, of claims by foreign creditors of the nationalized 
corporation. The zourt refused to express ary opinion as to whether the 
New York policy of protecting local creditors would lead to a different re- 
sult if such local creditors were present. 

Both of these decisions were severely criticized and regarded as far- 
reaching encroachments upon the protection accorded private property by 
the Fifth Amendurent.7° Chief Justice Stone, who had written a concur- 
ring opinion in the Belmont case, dissentec from the result reached in the 
Pink case. He was of the opinion that each stete has the authority to deter- 
mine what law anc policy shall govern the disposition of property within 


84 Viadisavkazsky Ry. Co. v. N. Y. Trust Co. 

85 301 U. S. 324 (1936). 

66 315 U. 3. 203 (1941). 3 

87 Moscew Fire Ina. Co. v. Bank of N. Y. & Trust Co., 280 N. Y..286, 20 N. E. (2d) 
758 (1939), affirmed: 309 U. S. 624 (1939). 

68 301 U. S. 824, 330 (1936). 

69 301 U. S. 224, 332 (1936). 

70 Borchard, ‘‘Confiscations: Extraterritorial and Tomestic,’’? in this JOURNAL, Vol. 
31 (1937), p. 675; Jessup, ‘‘The Litvinoff Assignment and the Belmont Case,’’ in same, 
Vol. 31 (1937), p. £81; Borchard, ‘‘Extraterritoria! Confiseations,?’ in same, Vol. 36 
(1942), p. 275; Jessup, ‘‘The Litvinov Assignment and the Pink Case,’’ in same, Vol. 
36 (1942). p. 282. 
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its territory and that this authority has not been curtailed by the recogni- 
tion of the Soviet government and by entering into the assignment. : 

How relevant are these results in considering the effect of the Czecho- 
slovak nationalization decrees? In making the coraparison, two elements 
seem to be significant: those of politieal recognition and of public policy. 

The Soviet decrees were issued by a government which was not at that 
time recognized by the United States. On November 16, 19838, by an ex- 
change of.notes between Maxim Litvinov and President Roosevelt,” normal 
diplomatic relations were established between the two governments. The 
New York courts have repeatedly expressed the opinion that although such 
political recognition validated the acts of the Soviet government it did not 
compel our courts to give them effect here if they were contrary to the 
public policy of the state"? However, the Federal courts held that the 
power of a state to refuse the enforcement of foreign laws, which run 
counter to the publie policy of the state, must give way before the superior 
national policy of recognition of a foreign power.7* 

The Czechoslovak decrees were promulgated by a recognized zovernment 
with which the United States has continually maintained normal diplomatic 
relations. Accordingly no act of recognition has occurred as in the case of 
the Soviet decrees. Nor has any other agreement been effected by the two 
governments which could be considered a validation of the Czechoslovak đe- 
crees under the principles of the Belancnt and Pink cases. 

The question must therefsre turn upon whether or not the nationalization 
decrees offend our own public policy tò so great an extent that our courts 
will feel, reluctant to give them effect here." Regardless of whether the 
compensation offered by the Czechoslovak decrees fully satisfies the require- 
ments of international law, it will certainly render these measures less 
shocking to our concepts of justice than the confiscatory Soviet decrees 
were. 

The extreme Soviet decrees may be contrasted with the Dutch measures 
taken in 1940% avowecly to protect Dutch assets from the invading Ger- 
mans. Our courts, in dealing with these measures, held %8 that where a 
foreign decree is conservatory in pursose, rather than es and 


71 Notes are reprinted in this JouRNAL, Vol. 28 (1934), Supplemant, p. 2 

72 Viadikavkassky Ry. Co. v. N. Y. Trust Co., at p. 378; Dougherty v. Lite Life 
Assurance Koc., 266 N. Y. 71, 90 (1934) ; Moscow Fire Ins. Co. v. Bank of N. Y. & Trust 
Co., 280 N. Y, 286, 303 (1939), 

73U. S. v. Belmont, 301 U. S. 324, 332 (1936); U. S. v. Pink, 315 U. S. 203, 231 
(1941) ; Steingut v. Guaranty Trust Co. of New York, 58 F. Supp. 623, 633 (1944). 

74 See note in Columbia Law Review, Vol. 41 (1941), pp. 1072, 1082, for a discussion 
of the public policy concept. 

15 Dutch decree of May 24, 1940, in ©. C. H., War Law Service, Foreign Bapplement, 
par. 91, 251. 

76 Anderson v. N. V. Transanaine Handelmaatschappij, 28 N. Y. S. (2d) 547 (1941), 
affirmed: 289 N. Y. 9, 43 N. E. 502 (1942). 
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the foreign government is one recognized by the United States, the decree 
is'in accord with the public policy of the forum and is to be given full force 
and effect. The Exglish courts came to @ similar conclusion in passing 
upon the validity o a comparable Norwegian measure.” 

The Czechoslovak decrees are neither confiscatory, as were the Soviet de- 
crees, nor are they conservatory, as were the Dutch and Norwegian meas- 
ures. Avcordingly the decisions here discussed will not be directly con- 
trolling when the cuestion of their extraterritorial efect is presented to 
our ċourts. It would appear that the most brportant fact in determining 
the result will be the adequacy of the compensation paid for the expropri- 
ated property. Sirze the Americar. law with respect to adequacy of com- 
pensation,*® developed in eminent domain and similar situations, is in com- | 
plete accord with the requirements of international law, the determining 
factors will be simi_ar to those discrssed previously. 

1% Lorentzen v. Lydd=n and Co., Ltd. (1942), 2 K. B. 202. 


<38 Olson v. U. S., 292 U. S. 246, "285 (1933) ; U. S. u. Miller, 317 U. S. 369, 373 (1942); 
U. 8. ex vel. T. V. A. & Powelson, 319 U. 3. 266, 275 (1942). 


DENAZIFICATION LAW AND PROCEDURE 
‘By ELMER PuIscHKE * 


Denazification has uniformly been accepted as one of the primary respon- 
sibilities of American Military Government in Germany under both United 
States and quadripartite general occupation policy statements. . The United 
States has assumed preporderant responsibility for leadership in promoting 
and developing the Denazification program in Germany, first through the 
establishment of a comprehensive program in the. American Zone and later 
by inducing the other Occupying Powers to accept much if not most of this 
program in quadripartite regulations approved by the Control Couneil at 
Berlin. 

Specific Denazification regulations applied by United States Military 
Government in the initial period of the occupation were issued by the com- 
bined United States-British headquarters known as SHAEF (Supreme 
Headquarters, Allied Expeditionary Force). These regulations were 
founded largely upon, and were therefcre in substantial agreement with 
- established American occupation policy, as prescriked in the “J CS 1067” 
series by the Joint Chiefs of Staff, which was responsible for the basic 
directives to the American Theater Commanders.» When SHAEF was 
dissolved early in July, 1945, and American and British’ Forces were free 
to develop individual occupation programs in their respective Occupation 
Zones, the United States Theater Headquarters known as USFET (United 
States Forces, European Theater) issued new Denazification directives.’ 
These, however, were little changed from those previously in use. 

Meanwhile the US Group CO (United States Group, Control Council for 
Germany) was activated as a planning.and operating staff of, the American 
Military Governor in his participation in the quadripartite control of Ger- 


* Chairman, Social Science Division, DePauw University. - 
1 For final version of ‘J CS 1067,’’ see ‘*Directive to Commander in Chief of U. 8. 

Forces of Occupation Regarding the Military Government of Germany,’’ April, 1945 
` (released Oct. 17, 1945), in The Anis in Defeat—A Collection of Documents on American 
Policy Toward Germany and Javan, Depariwent of State Publication 2425 (1945), with 
‘‘Denazification’’ provided for in Part I, par. 6, pp. 44-46; earlier versions of this docu- 
ment were somewhat more severe in their treatment of Denaziãcation. 

2 For analysis of origin and early development of American Denazification plans, see 
Harold Zink, ‘‘ American Denazification Program in Germany,’ * Journal of Central Euro- 
pean Affairs, October, 1948. For a statement cf Denazification policy together with a 
brief evaluation of the program in the American Zone, see Elmer Ptisclike, ‘‘Denazifying 
the Reich,’’ Review of Politics, April, 1947. For an analysis of ‘‘ American Military 
Government Organization in Germany,’ by Prof. Harold Zink, see Journal of Politics, 
August, 1946, pp. 329-349, 
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many, and, commencing late in 1944, Military Government planning of the 
American branch of SHAEF (and later of USFET) was fally cotrdinated 
with the US Group CC. A number of Divisicns were established within 
the US Group CC organization, including a Political Division, to which 
responsibility was assigned for codrdinating Denazification policy and di- 
rectives. In March, 1945 it was decided that this Political Division should 
draft a single Denazification policy paper incorporating the various ele- 
ments of the program provided for in a variety of Military Government 
laws and regulations. This was undertaken Ly the present author, and 
was designated ‘‘ Annex XXXIII (Denazification)’’ to the US Group CC 
‘‘Basic Preliminary Plan: Allied Control and Occupation of Germany 
(Control Council Period).’’* ° 

The Control Council (comprising the foe Military Governors of Ger- 
many) did not convene in Berlin until mid-summer, 1945, immediately fol- 
lowing the Big Three conference at Potsdam. By the time it did convene, 
however, substantial general agreement had been reached by the Big Three 
Powers as far as general Denazification policy was concerred. At Yalta, 
in the ‘‘Joint Report of the Crimea Conference,” on February 11, 1945, 
they agreed ‘‘to destroy German militarism and Nazism,”’ to ‘‘wipe out the 
Nazi Party, Nazi laws, organizations and institutions,’’ and to ‘‘remove 
‘all Nazi and miitarist influences from public office and from the cultural 
and econcmic life of the German people.’’* These very general provisions 
of policy subsequently were augmented at the Tripartite Conference at 
Potsdam, promulgated in the Joint Report known as tke ‘‘Potsdam Agree-. 
ment” or the ‘‘Berlin Pretocol,’’ released on August 2, 1945. Its provi- 
sions are eiced in some detail below.” These agreements constitute the basis 
of the Denazification measures adopted throuzhout the Zour Occupation 
Zones of Germany today. 


s 


Liquidation of the Nazi Organization 


The mcst immediate requirement for Denaziication that confronted our 
Occupation Fcrees was the wholesale eradication of the Nazi organization. - 
To this end the Potsdam Agreement requires the Control Council ‘‘To de- 
stroy the National Socialist Party and its affiliated and supervised organiza- 
tions, to dissolve all Nazi institutions, to ensure that they are not revived in 
any form, and to prevent all Nazi and militarist activity or propaganda. 28 

When the Big Three met at Potsdam in the summer of 1£45, such liquida- 
tion of the Nazi organization already was provided for by ‘‘ Military Gov- 


8 This task was undertaken by the author, and the result was issued on April 26, 1945. 
4Excerpss, Asis in Defeat, p. 6 ff. 

5 Hereinafter reZerred to as Potsdam Agreement; excerpts in same, p. 10 ff. 

e Part III, Sec. A, per. 3, iii, in same, p. 12. 
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ernment Law No. 5” in the U. S. Zone.” This law, entitled ‘‘Dissolution 
of Nazi Party,” requires the liquidation of the Nazi Party and 52 specified 
Nazi organizations, and prehibits their activities. Dissolution also is re- 
quired for eight Nazi Party para-nilitary organizations including the SA 
(Sturmabdtetlung), SS (Schutztafe.), NSKK (Nazi-Krafijehrerkorps), 
NSFK (Nazi-Fliegerkorps), HJ (Hitler Jugend), RAD (Reichsarbeits- 
dienst), OT (Organization Todt), and TN (Technische Nothilfe).® The 
Nazi Party organization was rapidly dissolved in accordance with this law, 
and there have been no visible injizations of its attempted revival in a 
large-scale organized Nazi underground, although there have been small- 
seale attempts at sabotage and visible remmants of Nazi fanaticism from 
time to time. i 

This, briefly, is the liquidation program for the American Zone. But the 
Potsdam Agreement is binding upon all four Occupying Powers, not the 
United States alone. The Control Council was persuaded by the American 
member to establish a quadripart:te Denazification dissolution program, 
designed to achieve uniformity throughout Occupied Germany. On Octo- 
ber 10, 1945, ‘‘Control Council Law No. 2° was therefore issued, ‘‘Pro- 
viding fcr the Termination and Liquidation of the Nazi Organization,” ° 
published simultaneously in the 4 Zones on October 12, 1945. This law is 
very similar to U. S. “Military Govarnment Law No. 5,’’ referred to above. 
It declares that the Nazi Party, together with ‘‘its formations, affiliated as- 
sociations, and supervised agencies. :ncluding para-military organizations 
and all other Nazi institutions estaklished as instruments of party domina- 
tion, are hereby abolished and declared illegal,’’ and the reconstitution of 
any such organization under the sama or different name is forbidden. In 
addition to this general statement same 62 specifically eriumerated organiza- 
tions (including the Nazi Party) are expressly abolished, and they are vir- 
tually identical with thos2 contained in U. S. ‘‘Military Government Law 
No, 5. 18 : ; 

Although the dissolutioa of Nazi para-military organizations is provided 
for in these laws, similar action also is required throughout. Germany in 

7 A number of Military Government Ordinances and Laws, together with Proclamation 
No. 1 on the ‘‘Establishment of Military Government,’’ were compiled and issued in 
printed form at the date of initial occupation of Germany, Sept. 18, 1944. This was is- 
sued as the Military Government Gazette—Cermany by the Sixth Army Group Area of 
Control, hereinafter referred to as M. G. Sczetse. Various amendments and additional 
Ordinances and Laws were promulgated by Military Government headquarters from time 
to time. These Laws and Ordinances were posted and given wide circulation in every 
occupied German community as it was tak2n over by our troops, and violators were sub- 
ject to arrest and conviction by Military Courts. - 

8 ‘í Military Government Law No. 5,’’ M. &. Gazette, pp. 18-20. 

9 ‘í Control Council Laws?” epply throughout the four’ Occupation Zones of Germany, 
whereas U. S. ‘‘ Military Government Lawe’’ apọly in the U. 8. Zone alone. 

10 íí Control Council Law No. 2,’’ Enelosare 2 to USFET directive on ‘‘ Administration 
of Military Government in U. S. Zone in Garmany,’’ Oet. 20, 1945. 
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the general Control Council regulations concerned with the German Armed 
Forces. Such liquidation is required under ‘‘Control Council Proelama- 
tion No. 2,’’ of September 1945, and ‘‘Contral Council Law No. 34,” of 
August 26, 1946, entitled ‘‘Dissolution of Wehrmacht,’’ which applies not 
only. to military and quasi-military organizations, but also to all civilian 
- organizations and associations connected with the Wehrmacht. The law 
also repeals all Nazi legislation establishing and sustaining such military 
organizations and their affiliates. Special action also has been directed 
against certain German police units. In Control Council Law No. 31” of 
July 5, 2946, all German police agencies which supervised or controlled 
German political activities under the Nazi regime were specifically abol- 
ished anc their reëtablishment prohibited.!? 

It is expected that non-Nazi organizations will supersede many of those 
dissolved. For example, whereas the Nazi Party is prohibited, other politi- 
cal parties have been permitted to organize to replace it. While the DAF 
(German Labor Front) is banned, the old trads-unions are reviving to sup- 

. plant it, and they may regain some of their prcperty and funds, confiscated . 

-under Hitler. Again, while Nazi Party we fare agencies are dissolved, 
others are authorized to replace them. But the Occupying Powers are 
agreed that the Nazi para-military secret police, and racial organizations 
are proh‘bited in any form for all time. 


Abrogating Nazi Legislation 


‘Nazi ideology and concepts are being uprosted from tke German legal 
system, The Potsdam Agreement requires thet ‘‘ All Nazi laws which pro- 
vided ‘the basis of the Hitler regime or established discrimination on 
grounds of race, creed, or political opinion shall be abolished. ‘No such dis- 
crimination, whether legal. administrative or otherwise, shall be tolerated.”’ + 

Accordingly on September 20, 1945, the four Military Governors adopted 
“Control Counzil Law No. 1,” entitled ‘“Repealing of Naz. Laws.’’ It pro- 
vides for the repeal of 25 specified fundamental laws enacted after January 
30, 1933, when the Nazi regime came to pow2r, together with all supple- 
mentary and explanatory laws, ordinances, and decrees. It further de- 
clares in Article IL that: 


11 Military Government of Germany, Monthly Report of the Milizcry Governor, U. 8. 
.Zone, No. 14, Sept. 20, 1946, pp. 1, 28; hereinafter referred to as M. G. of Germany, 
Monthly Report. Each mont such general reporis are saved, plus a series of special 
reports. 

.12 M, G. of Germany, special report on Legal and Judicial cae (Cumulative Re- 
view), Na. 14, Sept. 20, 1946, p. 4. 

13 M. G of Germany, Special Report on German Labor Front, Na. 3, Oct. 20, 1945, 
p. 16. 

14 Potsčam Agreement, Part III, See. A, par. 4, p. 22. ? 
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No German enactment, however or whenever diael shall be applied 
judicially. or administratively i ia any instance where such application 
would cause injustice or inequality, either (a) by favoring any person , 
because of his conneetion with the National Socialist German Labor 
Party, its formations, affiliatec associations, cr supervised organiza- 
tions, or (b) by discriminating against any person by reason of his 
race, nationality, religious belies, or opposition to the National Social- 
ist German Labor Party or its doctrines.” ; 


This Control Council Law also was adopted on the initiative of the Ameri- 
can member, and was founded in part on our somewhat less detailed ‘‘Mili- 
taty Government Law No. 1,” entitled “Abrogation of Nazi Law.” This 
law nullified 9 specific Nazi laws, including those for the protection of na- 
tional symbols, prohibiting the creation of political parties (other than the. 
Nazi Party, of course), securing the unity of Party and State, protecting 
German blood and honor, and specifying the Nazi race-impregnated citizen- 
ship requirements. The law also ecntained the general suspending clause 
quoted above.*® In the American Zone the entire German legal system is 
in the process of being reviewed anc purged by a Committee on Reform of 
German Law in order to cerry out the spirit and the letter of both ‘‘Control 
Council Law No. 1” and the American ‘‘Military Government Law No. 1.” 
This committee held its first meeting on March 21, 1946. Much of the de- 
tailed work is being undertaken by German legal experts under Military 
Government supervision." 

On January 30, 1946, a law sponsored the United States, purging the | 
German Criminal Code of Nazi ani militaristic provisions, also was ap- 
proved, by the Control Council. Issued as ‘‘Control Council Law No. egy ee 
entitled ‘‘Repealing Certain Provisions of the German General Code,’’ 

‘eliminates those portions of the Coce and other criminal laws which ie 
clearly needed repeal because of tkeir contributions to either Nazism or 
militarism and which did not require replacement by other legal provisions. 
Among the repealed provisions were the laws concerning Treason and High 
‘Treason (Sections 80 to 94 of the Criminal Code), in order to assure that 
Germans now cooperating with the Allied Forces should not be prosecuted 
under these provisions by a future Jerman Government.” 


` Arrest of Top Nazi Leaders 


According to the Potsdam Agreement, ‘‘Nazi leaders, influential Nazi 
‘supporters and high officials of Nezi organizations and institutions and 
any other persons dangerous. to the occupation or its objectives shall be - 

15 fí Control Council Law No. 1,’? Enclosure 1 to USFET directive on ‘f Administration l 
of Military Government in U. S. Zone in Germany,’’ Oct. 20, 1945. 

16 ‘Military Government Law No. 1,” X. G. Gazette, pp. 11-12. ; 

17 For summary of achievements, see M. G. of Germany, Legal and Judicial Affairs, 


` , monthly special reports, and espzcially ‘Cumulative Beview, No. 14., 


18 M. G. of RES Monthly Report, No. 7, Feb. 20, 1946, pp. 1, 6, 28. 
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arrested and interned.” 1€ When our Occupation Forces entered Germany 
American Military Government arrest program plans called for the deten- 
' tion of two groups of Germans. The first included all those who fell within 
certain prescribed arrest categories and who were- arbitrarily arrested 
simply by virtue of the positions they held in the Nazi Party or the German 
Government. Their arrest was based on the position held, not the particu- 
lar culpability of the individual occupying the position. The second 
group, Lowever, included those who were prescribed in the Allied Arrest 
Blacklist and were individually sought out by name. Many Nazis, of 
course, fell into both groups. 

In general, automatic arrest of the following groups was ‘initially re- 
quired under these regulations: All persons who held office in the Nazi 
Party organizaticn, down to a low level; all persons who held commissions, 
down to and including the equivalent rank of majcr, in the para-military 
organizations; al: officers and senior non-commissioned officers of the SS; 
and all officials in the higher ranks of the German Civil Service. 

A revised mandatory arrest directive was issued on February 4, 1946, 
by OMGUS (Office of Military Government for Germaay—U. S., which 
replaced US Group CC in the fall of 1945). The new Cirective reduced 
the arrest categories, and the amended list—which was anthorized by the 
U. S. Joint Chiefs of Staff in Washington and concurred in by the U. S. 
Chief of Counsel for the war criminal trials at Nuremberg—provided for 
the internment cf members of organizations and groups contained in the 
the following seven specific categories : l 


1. Gestapo and SD (Sicherheitsdienst or Security Service) of the SS. 
2. Officers and non-commissioned officers of the Wafen (Armed) SS 
and Allgemeine (General) SS, and officers of the SA holding the 
rank of major or higher. 
. The leadership Corps of the Nazi Party, including Nazi officials 
down to the rank of Ortsgruppenleiter (Local Party Leader). ' 
< Members of the Reich Cabinet since January 30, 1933. 
. Members of the General Stať and High Command of the German 
Armed Forces. i 
. War criminals. 
. Security suspects.?° 
It was found to be very diffeult to establish early estimates of the total 
number of Germans affected by the initial arrest program. This was due, 
in part, to the large shifts of German popu'ation occasioned by the military 
situation and the subsequent transfer of peoples, and als> to the fact that 
arrests were based largely upon the positions held rathe> than upon the - 
individuals themselves so that it was impossible to estimate accurately the 
percentage of overlap, that is, the eases in which one individual held two 
or more of the positions whose incumbents were subject to arrest. However, 


“1 Oe w 


19 Potsdam Agreement, Part ITI, See. A, par. 5, p. 12. 
20 M. G. of Germany, Denazification and Public Safety, No. 7, Feb. 20, 1946, p. 3. 
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.the figure 600,500 was given in September 1945 as the total number of ar- 
restable persons in all Germany under established categories, and it was 
further estimated that approximately one-third, or 200,200, arrests would 
be made in the American Zone. The largest single group included among 
the arrestable categories was the Nazi Party leadership corps, which, it was 
believed, would constitute 50% of the total, or some 100,000 individuals.” 
_ In actual practice arrests averaged 400 to 500 per day prior to the 
revised directive of February, totalling about 100,000 in the first eight 
months of occupation. A substantial number of these arrestees did not 
actually fall within the arrest categories, however, but were detained be- 
cause they came under suspicion for one reason or another.” The above 
figures on the other hand, do’ not include all prisoners of war who fell 
_ within the arrest categories; when German prisoners of war were about to 
be released they were screened in order to weed out those subject to con- 
tinued detention under the arrest categories and were simply transferred 
directly from PW enclosures to arrestee detention camps.” 

This arrest program was coordinated with the war crimes trials. The 
prosecution at the major trial at Nuremberg argued for conviction of six 
indicted Nazi groups, including the Nazi leadership corps, the Reich 
Cabinet, the German General Staf? and High Command, the SA, the SS 
(including the SD), and the Gestapo—with an aggregate membership ex- 
ceeding 2,000,000. It was estimated that of these 2,000,000 members ap- 
proximately 1,000,000 would be made liable for trial if the groups were 
convicted, since the total had to be halved by deaths and duplication. 

In its decision the International Military Tribunal convicted the Nazi 
Party leadership corps, the SS (including the SD), and the Gestapo. 
The other three indicted groups were acquitted of war crimes charges, 
which, however, did not relieve their individual members from conviction 
and punishment under the Denazification progrem. Members of the 
three convicted groups, on the other hand, are subject to apprehension and 
trial as war criminals by tke national, military, or occupation courts of the ` 
four Oeeupying Powers. Should any member of these convicted groups 
be individually acquitted o? war crimes, he too will nevertheless be subject 
to trial-under the Denazification program. 

The arrest directive, as amended in February, has rendered eligible for 
review and release all persons in civilian internment. enclosures who are 
not members of organizations convicted as criminal. Some 20% of all 
persons held in detention camps in the American Zone when the revised 

21 Same, Denazification, No. 2, Sent. 20, 1945, p. 3. 

22 Same, Denazijication, early raporis. 

23 Same, No. 1, Aug. 20, 1945, p. 2. ; 

24 Associated Press Report, Milwcukee Journal, Feb. 28, 1946. 


25 Art. 10, ‘‘Charter of the International Military Tribunal,?? Trial of War Criminals, 
Department of State Publication 2420 (1945), p. 17. 
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directive was issued were expected to be released under these ‘procedures. l 
Active məmbers of organizations convicted as criminal are detained until 
their cases can be disposed of by individual ‘‘membership trials,” which 
are to take place now that the Nuremberg convictions are prescribed.”* 
‘According to tke most recent reliable figures available, by September 1, 
1946, there were only some 66,500 active Nazis under arrest in our Zone,” 
due to tke revisions of the February arrest directive and the release of 
many arrestees who initially were apprehended as threats to our military 
security but were subsequently exonerated. 

When complesed this arrest program will achieve the elimination of the 
top Nazi leadership from positions of influence in the political and economic 
life of Germany. This leadership will.be tried, and upon conviction may 
be fined, continued under detention, or sentenced to forced labor, with 
an attendant loss of civil rights, dependirg upon the severity of the ` 
condemnation under the Denazification program.”? 


Removal of Nazis From Office 


Perhaps the most controverted phase of Denazification is the so-called 
‘tremoval-from-office’’ program. The Potsdam Agreement requires that: 


All members of the Nazi Party who have been more than nominal 
participants in its activities and all other persons hostile to Allied 
purposes shall be removed from public and semi-publie office, and from 
, positions of responsibility in important private undertakings.” 


This is a similar, but somewhat less severe, statement of the general re- 
moval pclicy already provided for' in the American removal directive, is- 
sued on July 7, 1945, and entitled ‘‘Removal of Nazis and Militarists:”’ 
This directive, quoted directly from ‘‘JCS 1067,” required that: 


Al. members of the Nazi Party who have been more than nominal | 
participants in its activities, all active supporters of Nazism or mili- 
tarism and all other persons hostile to Allied purposes will be removed 

_ and excluded from public office and from positions of importance in 
quasi-public and private enterprises.*° 


Considerable controversy has been evoked in defining an ‘‘active Nazi” 


under zhese provisions. It was decided to interpret it in the Américan 
Zone as. embracing all those who had: 


r 


26 M. &. of Germany, Denazification and Public Safety, No. 7, Feb. 20, 1946, p. 3. 

27 See Zink, ‘‘ American Denazification Program in Germany.’’ 

28 Discussion of this subject is continued below, see p. 823 ff. 

29 Potsdam Agreement, Part III, Sec. A, par. 6. 

30 USPET directive on ‘‘ Administration of Military Government in the U. S. Zone in 
Germany,” July 7, 1945, Sec. IT on ‘‘Removal of Nazis and Militarists,’’ Part I, par. 2; 
this special directive on Denazification also was issued, separately by USFET on 29 
‘June 1945. For cirect quotations from ‘JCS 1067’? see Part I, par. 6c. 
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(a) held. office or otherwise been active at any level from local to 
-national in the Party and its subordinate organizations, or in organiza- 
tions which further militaristic dcctrines; (b) authorized or partici- 
pated affirmatively in any Nazi crimes, racial persecutions or discrimi- 
nations; (¢) been avowed believers in Nazism or racial and militaristic 
creeds; or (d) voluntarily given substantial moral or material support 
or political assistance o2 any kind to the Nazi Party or Nazi officials 
-and leaders.** 


Under the initial American directives removal from publie and semi- 
public office was either mandatory or diseretionary. Mandatory removal 
was required for the upper levels of Nazi leadership, including officials of 
the Party and ‘its affiliated. organizations, for those who received certain 
Nazi Party decorations, anë for certair higher levels of the German Civil 
Service. The number of Germans affected naturally was much larger than 
those subject to arrest. Other groups were rendered subject to removal 
at the discretion of Military Government, based upon individual investi- 
gation of the particular merits of the case. 

The removal precedure astablished under this directive was founded 
upon a system of “‘vetting’’ or screening by Military Government. All 
persons used by our Occupation Forces in public or quasi-public office were 
required to fill out a detailed six-page personnel questionnaire called the 
Fragebogen, containing questions intended to make the individual. reveal 
his personal history, employment record, experience, military service, 
membership and role in all types of organizations, and especially the Nazi 
Party and its affiliates, writings and speezhes since 1923 when Hitlerism 
was being organized, income and assets since the Party first achieved 
power, travel and residence abroad, and the like. 

When the Fragebogen was completed the applicant signed and saved 
that the answers were true end that he understood that he would be prose- 
cuted in an American Military Government Court for falsification. It 
then was evaluated, and answers were zhecked against all available intel- 
ligenee, German police, civil service, Nazi Party, ard other records and 
documents. Military Government prosecuted cases of falsification, and 
offenders were sentenced from two to five years or more imprisonment by 
Military Government Courts. Such action was published in order to deter 
others from falsification. 

Over 1,613,000 Germans—cr one out of every 10 persons in the American 
Zone—were processed under this procedure by June 1, 1946, when a new 
procedure was adopted as described below.** This in itself was a tre- 
mendous undertaking, achieved during a period of rapid redeployment of 
our troops. It entailed not only the perfunctory corapleting of the ques- 
' tionnaire and its evaluation, but also as complete a check, field investiga- 
31 Directive on ‘‘Removal of Nezis and Militarists,’’ Part I, par. $2; also quoted from 


“JCS 1067,’ Part I, par. Ge. 
32 See p. 823 ff. 


816 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tion, and personal interview as possible. Of the cases examined, 373,762, , 
or roughly 28 percent, resulted in removal or exclusion from office, the 
remaining 77 percent being cleared by this procedure." These figures 
tell only par: of the story, however, since the elimination of the German 
national government and the mandatory abrogation by Military Govern- 
ment of numerous Nazi-created agencies, such as Gau units (the largest 
Nazi Party administrative districts) and the DAF (German Labor Front), 
hag resulted in the automatic group removal of many more thousands of 
Nazis <rom German public and administrative life.*+ 

` The above figures, moreover, include only a small proportion of removals 
from business enterprises. It was early discovered that satisfactory re- 
sults were not being achieved in removing a2tive Nazis from private enter- 
prises under this procedure. Inasmuch as the eradication of Nazi economic 
power and influence also has been conceived to be of prime importance, a 
supplementary regulation was promulgated and became effective on Sep- 
tember 26, 1945. Designated ‘‘Military Government Law No, 8,’’ and 
given tke cumbersome title ‘‘Prohibition c? Employment of Members of 
Nazi Party in Positions in Business Other Than Ordinary Labor and for 
Other Furposes,’’** it rendered unlawful employment by any -business 
enterprise of any member of the Nazi Party or of its affiliate organiza- 
tions in any supervisory or managerial eapacity or otherwise than in 
ordinary labor, except as expressly authcrized by Military Government. 
Such euthorization could be granted, upon eppeal to Military Government, 
only to those persons, discharged or refused employment under the law, 
who claimed that they were forced to join the Party and never were ac- 
tively engaged in any of the activities of cither the Farty or its affiliate 
organizations. Their appeals were heard by local German Review Boards 
composed of reputable non-Nazis appointed by the Iccal mayor and ap- 
proved by Military Government. The Review Board recommended to the 
local Military Government Office whether or not the appellant should 
be reinstated, but the final decision rested with Military Government. 

Any business enterprise desiring to oper for business, the law further 
provided, had to certify that it had no Nezis in its employ. A business 
open cr operating with any person employec in violation of the law was re- 
quired so discharge such person immediately, failing which it was closed 
by Military Government. Local German Labor Officers were responsible 
for enforcing compliance on the part of business establishments. 

Law 3 thus was expected to accord a priority acceleration to the De- 
nazificasion of the economic affairs of Germany. It prokibited former active 


38 Zink, ‘American Denazification Program in Germany.’’ 

34 M. G. of Germany, Denazification, No. 1, Aug. 20, 1945, p. 2. 

35 Iseued as Annex H to USFET directive on ‘‘ Administration df Military Government 
in the U. S. Zone in Germany,’’ 26 Sept. 1945, and reissued as Exclosure 1 to implement- 
ing inscrnetions, same title, Oct. 6, 1945. 
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» Nazis from exercising influence in the economy of the Reich or dominating 
others through economic power. Germans falling within the purview of 
the law were not deprived of a minimum livelihood, but they. were re- 
. Btricted in the type of position they could hold in the business field. i 
A quadripartite directive also was negotiated by the Control Council pro- 
viding for removal from publie office and from positions in private enter- 
prise. This was approved on January 12, 1946, and was issued as ‘‘Control 
Council Directive No. 24,’’ entitled ‘‘Removal From Office and From 
Positions of Responsibility of Nazis and of Persons Hostile to Allied 
Purposes.” ** In essence the new quadripartite directive contains sub- 
_ stantially the same provisions already prescribed in the basic American 
removal-from-office directive of July 7, 1945. Uniformity is a great gain, 
because Germans removed from office or subject to removal in one Zone 
formerly could often find good posts in another Zone. Although it is 
still rumored that there are substantial discrepancies in the application of 
the Denazification program between the Zones, neverthless the quad- 
ripartite directive helps to minimize inequalities by providing that no 
person removed in accordance with the mandatory removal provisions of 
the directive in one Zone may be employed in any other Zone in any posi- 
.tion coming within the provisions of the directive." 


Finding Suitable Replacements 


Once Nazis have been arrested or removed from office it is necessary 
to replace them with suitable politically reliable German personnel. The 
Potsdam Agreement provides that the selection of replaczments shall be 
made from among ‘‘persons who, by: their political an moral qualities, are 
deemed capable of assisting in developing genuine demccratic institutions 
in Germany.’’** The diffculty of locating trained and competent sub- 
stitutes, free from Nazi taint, has been one of the greatest cbstacles to im- 
mediate and peremptory Denazification. Shortages were particularly 
acute in the initial days of the occupation, and were especially significant 
in the upper public office brackets, in the technical services, and in the 
teaching profession. 

Difficult administrative problems resulted, but no breakdown—-as was 
freely predicted by Germans whose self-interests were aff2cted—occurred 
because of such removals. In the early days of the oc2upazion, owing to a 
fear of resultant decrease in efficiency of operation, there was some reluc- 
tance on the part of Military Government to remove occasional officials 
whose removal or non-employment was required under our Denazification 
regulations. But suitable non-Nazi replacements were found in most cases, 


se M. G. of Germany, Denazification, No. 6, Jan. 20, 1946, pp. 4-6. 
87 Same, p. 5. 
38 Potsdam. Agreement, Part IIL, See. A, par. 6 
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and in the remaining cases new employees have been trained to fill we 
positions vacated. 

_ True, it has not been easy for the local Military Government Detach- 
ment to dismiss the only qualified power-plant engineer of the city, for 
example, because he was an active Nazi, especially when the tactical forces 
_required the uninterrupted services of this utility. Frequently the De- 
tachments had a heterogeneity of pressures brought to bear upon their work 
‘engendered by public opinion in the United States, by Military Govern- 
ment Headquarters regulations, by their own immediate tactical Com- 
mands, by ardent anti-Nazi German groups, and by various local interests. 
To please all was next to impossible, and some made mistakes, but the 
preponderant majority who adhered to the policy that no Nazi is indis- 
“‘pensab:e, have proven that. effective administration could be accomplished 
-without the services of such individuals.” | 


Treatment of Nazi Property and. Funds 


In order to prevent the use of former Nazi-economic r23ources for under- 
ground purposes or for the promotion of a Nazi revival, all property and 


‘funds of the Nazi Party and its organizations were ordered to be imme- 
‘diately s2ized-and held by Military Government as each new area was taken 
over by our Military Forces. This was required under our ‘‘ Military Gov- 
ernment Law No. 52,’’ entitled ‘‘Blocking and Control of Property.” * 
However, in ‘‘Control Council Law No. 2’’—the quadripartite regulation 
‘concerned with this matter and which has be2n referred to above—it subse- 
quently was greed not only to seize, but also to confiscate, all such proper- 
ities. This multipartite law applies not only to the assets of the Nazi Party 
‘but also to all the formations, affiliated associations, and s1pervised agencies 
prescribed in this law.“ 

Under these provisions Military Government seized accumulated Nazi 
wealth. but this was no mean task. It involved great financial and eco- 
‘nomie empires such as the DAF (German Labor Fron’), which was the 
sole organization of labor permitted under Nazi law in the Reich, and 
which, through a series of confiscations and sequestrations, developed into 
‘an enormous economic combine with an evaluation variously estimated be- 
tween 134 and 2 billion Reichsmarks. In addition to controlling German 
labor it owned. operated, and managed a variety of enterprises including 
banks, insurance companies, building and. loan societies, real estate, retail 
stores, warehouses, shipyards, oil concerns, publishing houses, automobile 
plants, building materials production plants, and amusement enterprises. 
It has been stated that the DAF and its subsidiaries controlled between 12 


39 M. G. of Germany, Denazification, No. 1, pP. 3-4; same, No. 4, Nov. 20, 1945, p. 2. 
40 M. G. Gazette, pp. 24-27. 
41 Ars, IT. 
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and 14 percent of all assets in Germany. In our Zone Military Government 
was instructed in July 1946 to take over all DAF properties and assets. 
Some of these assets will be returned to the former organizations and indi- 
viduals from whom they were taken by the Nazis, while others may be dealt 
with as reparations. In any case, great care is being exercised to see to it 
that this’ economic wealth is not returned to any disguised Nazi organiza- 
tion, and it is so broken up that its combined economic ané political power 
has been shattered.*? 

Since it was deemed insufficient merely to liquidate the economic might 
of the Nazi organizations ‘‘Military Government Law No. 52” also was ap- 
plied against the property and funds cf the individual Nazi leaders and 
German militarists. Private transfers of their property were prohibited 
and their bank accounts frozen, so that they and their families could with- 
draw only minimum amounts necessary to maintain a livelihood. Law 52 
applied to those Nazis who fell within the arrest categories or who were 
subject to removal from offic2.** It is estimated that these aggregated over 
400,000 families in the American Zone. 


Information Services, Education, and Religion 


The elimination of Nazi ideology and control from publie information 
media is one of the more difficult and certainly one of the most important 
aspects of Denazification. The Potsdam Agreement requires the Control 
Council to ‘‘prevent all Nazi ard militarist . . . propaganda.” 44 To this 
end, German information services, including the radio, press, books and 
periodicals, films, theaters, concerts, and other forms of entertainment, were 
early placed under strict Military Government supervision in the American 
Zone. This was undertaker in accordance with. ‘‘Military Government 
Law No. 191,” issued by SHAEF and entitled ‘‘Control of Publications, 
Radio Broadcasting, News Services, Films, Theaters, and Music and Pro- 
hibition of Activities of the Reichsministerium fiir Volksaufklérung and 
Propaganda.’’ $5 , ; 

This control is designed to eliminate information media which propagate 
anti-democratic ideas or Nazi policies inelnding racism and race hatred, 
which constitute an incitement to riot or disorder, or waich interfere in 
any way with the process of Military Government. As conditions have per- 
mitted, fuller scope for self-expression has been turned over to reliable 
Germans, but not until it was certain that such information services would 
not be used for Nazi and militaristic purposes. 


42 M. G. of Germany, Special Report on German Labor Front, in general. 

43 See especially Art. 1, M. G. Gazette. 

44 Part III, Sec. A, paro (iii). 

45 Referred to in M. G. of Germany, Legal and Judicial Affairs (Cumulative Review), 
No. 14, Sept. 20, 1946, p. 22. 
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All German information services initially were placed under direct Mili- | 
tary Government management. Publishing houses were closed down until 
active Nazis could be eliminated and reliable Germans wizh democratic lean- 
ings licensed tc replace them. Constant controls are 2xercised over the 
materials published. Nazi literature has beea removed from the shelves of 
German bookshops and its display and sale prohibited. Initially all Ger- 
man newspapers were required to cease publication. Then certain papers 
were published by Military Government, and, as suitable German personnel 
was recruited and cleared, to whom could be entrusted the rebuilding of a 
free press, the papers gradually were licensec and turned over to such Ger- 
mans and published under Military Government supervision. Nearly 50 
papers were licensed during the first 15 monzhs of occupation and are cur- 
rently published in the American Zone. The radio, perhaps the informa- 
tion medium most thoroughly infected with Nazi ideology and personnel, 
has been the last to be returned to Germar management, and 6 German 
stations are now in operation in our Zone. or the most part information 
services 2urrently in existence in Germany are new, those existing under 
the Nazi regime having been dissolved, and virtually ecmpletely new Ger- 
man personnel has been utilized. As a result Military Government has 
exercisec little more than policy supervision since the summer of 1946.48 

Although confiseation of Nazi and militarist literature in private libraries 
has been deemed undesirable and impracticable by the Control Council Co- 
ordinating Committee, comprised of the forr Deputy Military Governors 
of Germany,” nevertheless there is a general ‘‘Contro] Council Order No. 
4,”’ providing for ‘‘Confiscation of Literature and Material of a Nazi and 
Militarist Nature,” approved May 13, 1946. This general order was 
amended on August 10, 1946, to permit the preservation by Zone Com- 
manders of a limited quantity of copies of such prohibited documents, 
to be retained in the interests of research and scholership under strict 
supervision.*® f 

In the field of education the purely Nazi schools, such as the Adolf Hitler 
Schools, the Xational Political Education Institutes, ani the Nazi Leaders 
Colleges have been closed down permanently. Ordinary schools and educa- 
tional institutions, originally closed by Military Goverrment, on the other 
hand, have been reopened, but only after they were purged. This entailed 
the eliminatior. of objectionable courses cf instruction, the screening of 
teaching staffs, and the revision of textbooks. Today the teaching program 

46M. G. of Germany, Monthly Report, No. 1, Aug. 20, 1945, p. 3; same, No. 2, Sept. 
20, 1945, p. 4; same, Denazification, No. 1, op. cit., p. 4; same, Information Control 
(Cumulative Review), No. 18, Aug. 20, 1946, p. 1. Detailed accounts are to be found 
in the various special monthly reports on Information Control,- 
. 47 Codrdinating Committee, ‘‘ Report on Confiscation of Literature and Other Evidence 
of a Nezi or Militarist Character in Private Libraries,’’ June; 1946, M. G. of Germany, 
Monthly Report, No. 12, July 20, 1946, p. 21. 

48 Same, No. 14, pp. 1, 28. 
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is oriented towards developmg democratic and humanitarian principles and 
values, and towards the eradication of Nazi and militaristic influences or 
doctrines, especially instruction giving support to the ‘‘Fithrer’* principle, 
aggression, nationalism, militarism, and discrimination on the besis of race 
and religion. “This is in acccrdance with the provision of the Potsdam 
Agreement requiring that ‘‘German education shall be so controlled as 
completely to eliminate Nazi and militarist doctrines and to make possible 
the successful development of democratie ideas.’’ 4 

Denazification created a severe shortage of teachers in many localities, 
thus retarding the reopenirg of schools. When primary schools were re- 
opened on the target date, Cctober 1, 1945, it was estimated that as many 
‘as 80 to 85 percent of the teachers had to be removed in some areas. But 
it never has been contended that education as such is more important than 
education with reliable teachers, even though this has considerably retarded 
the formal education program.™ 

On the quadripartite level, in December, 1945, the Control Council ap- 
proved a policy paper dealing with the ‘‘Recruiting of Democratic Teach- 
èrs,” which prescribes the establishment of a system of courses of instruc- 
tion in each Zone for the pr2paration of teaching staffs. Former members 
of, or candidates for, the Nazi Party, leaders and active members of the 
Hitler Youth movement and associated organizations, ard former officers 
of the German Armed Forces are specifically eliminated from this teacher- 
training program. Another Control Council policy paper, also approved 
in December 1945, entitled ‘‘Non-admittance of Persons with Former Nazi 
Affiliations as Students to Institutions of Higher Learning,’’ prohibits 
members of the Nazi Party, -eaders and active members of the Hiter Youth 
Movement, and similar organizations, from entering institutions of higher 
learning. Former members of the Nazi Party who had not taken an active 
part in its activities, however, under certain limiting conditions may be 
accepted up to 10 percent of the total number of students, provided vacan- 
cies exist. Selection is raade by special committees of suitable Germans 
only after careful examination under Military Government directives." 
In addition, in June, 1946, the Control Council approved ‘‘Directive No. 
82,’’ providing for a program of ‘‘Disciplinary Measures Against Managing 
and Administrative Staffs of Educational Institutions, Teaching Staff, and 
Students Guilty of Militaristic, Nazi, or Anti-Democratic Propaganda.”’ 
This regulation requires dismissal without prejudice to supplementary dis- 
ciplinary measures or sanctions that may be required under respective 
zonal regulations.>” 

In the field of religious affairs Denazification was largely a matter of 

49 Part III, Sec. A, par. 7. 

50 M. G. of Germany, Denazificazion, No. 3, Oct. 20, 1945, pp. 4-5. 

51 Bame, Monthly Report, No. 7. 

52 Same, No. 12, p. 20. 
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removirg Nazi restraint on the freedom of religious belief and worship, of 
reviving an independent religious press, of protecting shrines from damage 
due to Nazi-ahetted disrespect, of abrogating Nazi laws and decrees provid- 
ing for religious discrimination, and of using religious groups and leaders 
for the reédtication of Germans through emphasis on mcral values. 

But it also involves the screenings of the clergy. Church authorities 
were instructed to discharge clergy whose Nazi backgrounds placed them 


within the application cf the provisions of the removal-from-office direc-. 


tives. Military Government itself investigated the personnel constituting 
the church administration, in order to weed out both Nazis and militarists. 
Priests and pastors who preach nationalist or Nazi principles are treated 
as are laymen. The purging of the clergy and the church hierarchy has 
been deemed essential by Military Government because investigations es- 
tablished some collaboration with the Nazi organization. Military Govern- 
ment has proceeded slowly with church Denazification, however, in order to 
allow the Germans to do as much as they could to set their own religious 
affairs in order.®* 


Prohibiting Nazi Insignia, Memorials, and Street Names 


Parades of military or political nature, the public playing and singing of 
Nazi anthems, and the public display: of Nazi flags and other paraphernalia 
are prchibited by ‘‘Military Government Law No. 154,” entitled ‘‘Elimina- 


tion and Prohibition of Military Training.*’ The provisions of this law ` 


were reaffirmed in a Control Council policy statement approved September 
20, 1945. Included are stipulations declaring illegal the use of Nazi and 
military uniforms end insignia, salutes, medals, anthems, and musie." 

' On August 30, 1345, the Control Council also approved a separate pro- 
posal: providing for the ‘‘Prohibition of the Wearing 07 Uniforms by Dis- 
banded Pérsonnel of the Former German Army.’* Shortly thereafter, on 
September 22, 1945, an implementation instrument was issued in the 
Ameriean Zone as ‘‘Ordinance No. 4.” concerned with the ‘‘Prohibition of 
Wearing of German Military Uniforms,” which provides that no German 
shall wear Nazi or military decorations, badges of rank, or uniforms of 
regulation eclor or patiern. ` These restrictions apply to uniforms of the 
Nazi Party and its organization as well as to the German Armed Forces. 


_58 Same, Densification, No. 2, p. 4. More detailed informatior is to be in the special 
_ reports on Education cnd Religious Affairs. 

54 Same, Denazification, No. 3, p. 5. 

55 í Military Government Law No. 154,’? Annex E to USFET directive, ‘‘ Administra- 
tion of Military Government in the U. S. Zone in Germany’’; Annex E is part of a 
supplement issned July 18, 1945. For Control Council statament, see M. Q. of Germany, 
Monthly Report, No. 3, Oct. 20, 1945, p. 24. 

se M, G. of Germany, Denazification, Na. 3, p. 1. 
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- Early in the occupation SHAEF issued ‘‘Military Government Law No. 
7,” requiring the ‘‘Removal from Official Seals of National Socialist Em- 
blems.’’ 5 On July 23, 1945, the American Military Government issued a 
directive requiring the changing of the names. of all streets, parks, institu- 
tions, and buildings named after persons or objects associated with Nazism 
_ or militarism. Such action had already been begun on a Iccal seale and in 
a number of cases, partly under pressure of German anti-Nazi groups. 
Military Government also required the removal of movable monuments and 
statues associated with Nazism and militarism, and the removal of Nazi 
emblems, insignia, and symbcls 7rom statues, monuments, ard edifices which 
could not readily be removec. Military Government Detachments in the 
field were made responsible for enforcing these provisions. but they were 
instructed by directives to have local German authorities present concreté 
plans for its implementation. When such plans were approved, they were 
issued as an order by the local German authority, to be accomplished within 
a certain time, and disobedience of this order constituted a crime punishable 
by Military Government." Quadripartite action, though somewhat more 
limited in scope, has been embodied in ‘‘Control Council Directive No. 30” 
of May 15, 1946, providing for ‘‘Legislation Dealing with the Liquidation 
of German Military and Nazi War Memorials and Museums,” as amended ; 
in July 1946.5° 


Revisions in Denazification Laws and Procedures 


With the close of 1945 the Denazification program ir. the American Zone 
‘had largely reached its initial objective. The Nazi Party and its affiliated 
organizations were dissolved. Former active Nazis had been removed from 
leading positions in government and business and their financial wealth 
taken under control. German authorities, purged of known active Nazis, 
were functioning at all but the national levals. Nazi pomp and color had 
been swept out of existence. Yet the American Denazification program was 
so far largely an interim program designed for the initial period of occu- 
pation. The time, it was believed, had arrived for effecting a comprehen- 
sive long-range Denazification program. 

A Denazification Policy Board therefore was established within OMGUS 
to undertake a complete survay of the entire program. In its report of 
January 15, 1946, it concluded that every person who exercised leadership 
in support of the Nazi regime should be deprived of influence or power, and 
those responsible for the wrongs and suffering caused by tae Nazi regime 
should be punished. The actions to be taken in carrying out this program, 
however, must commend themselves to fairminded men, and Denazification 

57 ame, Legal and Judicial Affaire (Cumulative Review), No. 14, p. 21. 

så USFET directive, ‘‘Denasification and Demilitarization of Geroin. Street Names 


and Memorials,’? July 23, 1945. 1 
59 M. G. of Germany, Monthly Report, No. 13, Aug. 20,-1946, p. 20. 
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should not be earried to the point of preventing the building of a demo- 
cratic society in Germany. The Board further held—and this is of prime. 
significance—that the German people themselves must be allowed to partici- 
pate actively in Denazifying their country.” 

In Decemter, 1945, the Land (or State-level) Ministers of Justice of 
Bavaria, Greater Hesse, and Wiirtsmberg-Baden submitted to Military 
Government a German draft proposal to be adopted as German law in each 
Land, incorporating Denazification as a regular part cf the new German: 
program of political ard economie reconstruction in the American Zone. 
Based in part upon suggestions made in this proposed German law, and as 
a result of extended deliberation by the Denazification Policy Board, a new 
“Law for Liberation from National Socialism and Militarism’’ was ap- 
provec. and issied by OMGUS on March 5, 1945, and was reissued as Ger-. 
man law in each Lend in our Zone.* 

This Denazification law calls for tae registration and classification of all 
former members of the Nazi Party and specified affil:ated organizations, 
influertial Nazi supporters particularly in the business field, and the more 
active militarists. When. classified, such Nazis fall: within the following 
groups: 


Cass 1. Major Offenders (Hauptschuldige). 

Cass 2. Offenders (Aktivisten)—or Activists, Militarists, and Profit- 
gers (that is, active participants or supporters, or recipients 
of excessive or unjust profits). 

Class 3. Lesser Offenders (Minderbelastete)—or probationers. 

Class 4. Followers (Mitlauferi—those who, though Party members, 
were never more than nominal Nazis. 

Class 5. Non-offenders (Hntlastete)—or persons Sagaca” 


The removal categories prescribed in the quadripartite removal agreement 
referrad to above are fitted into this classification in an Appendix to the 
law. 

Penalties, forfeitures, and disqualifications are imposed upon each person 
falling within Classes 1 to 4, which vary in duration and type in accordance 
with the degree of guilt of the individual concerned. Major Offenders 
(Class 1) lose their property permanently, lose most civil rights, are as- 
signec. to lator camps from 2 to 10 years, may not be active in a profession 
or incependent business for at leas; 10 years; may also face trial as war 
criminals. (Offenders (Class 2) may be assigned to labor camps for up to 
5 years, have their properties confiscated in whole cr in part, and may not 
be active in a profession or business up to 5 years. Lesser Offenders (Class 


60 OIAGUS Publie Relations Service press release, ‘‘Program for Denazification,’’ 18 
Jan. 1946; and M. G. of Germany, Denazificatior and Fublic Safety, No. 6, Jan. 20, 
1946, p. 1. 

- 81 Fora brief analysis of this law, see seme, No. 8, March 20, 1946, pp. 1-4. 

62 Arts, 4-15. , 
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3) are placed on probation for 2 years and may not work during that period 
_ except as ordinary laborers, and they may also be required to make contri- 
butions to the reparations funds. Fallowers (Class 4) pay single or re- 
current contributions and are subject to relatively mincr limitations on 
their activities.*? 

Hach registrant is investizated by « German Special Prosecutor, and-all 
important cases are heard by a Tr-bunal established at the Kreis (or 
County) level of government. In appropriate casés the decision of this 
Tribunal is appealable to an Appellate Tribunal. A Minister of Denazifi- 
eation is appointed in each Land, and he enjoys the right to review any 
case arising within his jurisdiction. ; 

Responsibility for executing the program devolves primarily upon the 
Germans. The Minister Präsident and the Minister of Denazification of 
each Land is directly responsible for eXective and just Denazification. Mili- 
tary Government, of course, exercises close control, through directives to 
the Minister of Denazification and through the prior approval of regula- 
tions issued by him under German Jaw. While the law delegates the major 
burden of the work of Denazification to the German people themselves, 
Military Government continues to have a responsibility for ensuring that 
it actually is being carried cut. Between the time the new law was adopted 
and June 1, 1946, when the penal prcvision went into effect, Military Gov- 
ernment directed its interest primarily towards the transfer of its duties 
to German agencies. By special directives of June 14, 1946, all existing 
American Military Government regu_ations concerned with removal from 
office were rescinded,” and former removal machinery today continues in 
use solely for the screening of Army end Military Government German em- 
ployes, German Denazification persornel, and certain key German policy- 
making and business agents, All other removals, exclusions, and employ- 
ment restrictions are carried out. under the new German Denazification 
law.®- 

Military Government headquarters early estimated that under this new 
Denazification law the German courts would be requir2d to hear some 
3,C00,000 eases. This would mean a hearing for every five inhabitants in 
our Occupation Zone. An optimistic estimate was that at the 1946 rate of 
progress the Tribunals would not be able to complete their task until June 
of 1948,5 while less optimistic reports indicated a belief that the task is 
virtually endless.® 


68 Arts. 14-22, same, pp. &—12. 

&4 M. G. of Germany, Monthly Report, No. 12. 

€5 Same, No. 13, p. 1. 

€6 Barry Bingham, Editor of Louisville Courier Journal, in article on ‘‘Screening Out 
the Nazis is a Tedious Business,’’ Nov., 1946, and letter to tha author. 

tt Judy Barden, in NANA despatch, Indienapolis Star, Oct. 30, 1946, reports that only 
1 percent of the Denazification cases had been settled in Bavaria, and that at the present 
rate of progress it will take 72 years, or until A.D. 2018, to complete the task. 
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* In order to hasten the tempo of Denazification and to shift attention 
from the Nazi small fry to the more important members of the organiza- 
tion, twa amneszies have been granted in the American Zone in 1946: The 
first exempted from Denazification trials all youths born after January 1, 
1919, exzepi Majcr Otendcrs (Class 1) and officers ir. the Hitler Youth 
‘movement. 

The second, prcclaimed in lie 1946 eee address by the Military — 
Governor of the American Zone, pr ovides for a general amnesty, but only 
for the Nazis who are not chargeable as Major Offenders or Offenders 
(Classes 1 and 2). Those bénefitted are the ‘‘little men,’’ including only 
those whose anna: income during the calendar years 1943 and 1945 was less _ 
than 3,600 marks ($360 at present rates o2 exchange) and whose taxable 
property in 1945 did not exceed 20,000 marks ($2,000). Also exempted 
from prosecutica under this amnesty are Nazis who are more than 50 per- 
cent disabled, if they do not fall within Classes 1 and & of the Denazifica- 
tion law. 

The fcllowing is a summary tabulation of EE N statistics com- 
piled as of the end of July of this year. A total of approximately 12,- 
000,000 Germans registered under the Denazification law of March, 1945, 
of which 11,000,900 (92 %) had their Nazi status legally Jetermined accord- . 
ing to established procedures. Of tke latter 8,735,000 173%) were found 
to be not chargeable and therefore were ecmpletely excnerated, while the 
remaining 3,290,000 (27%) were chargeable. ‘Of the total number of 
chargeable cases, cver 2,308,000 (70%) have been completed, so that som 
982,000 (30%) remain to be’considered, as follows: ; ‘ 


Cases chargeable 3,290,659 ` 
` Chargeable eases completed 2,308,458 (70% ) 
Major Offenders, Offenders, 
and Lesser Pasada 


(Classes 1, 2, and 3) 48, 694 (1%) 
Followers and] Non-Offend- 
ers (Classes 4 and 5) 201,019 (6%). 
Amnestied 1,998,958 (61%) 
Proezedings quashed- ` 59,787 (2%) i 
Chargeable cases pending 982,201 (30%) 
Heavily incriminated ` oe %) 
i . Not heavily incriminated (7%) 


As of June 30, 1947, tne total number of ae hele under custody in 
German enclosures under the Denazifiecation law totale 47,656, including 
about 26,200 SS members, 12,150 Nazi Party leaders, and 1150 Gestapo 
agents.®? 

At the present time the American Military Governo? and the Grien 
Denazification zuthoriżies are considering a new Derazification law to 


+ 88 M, G: of Germany, Denasification and Public Safety, No. 25, 1 June-31 July 1947, 
p. 1; and same, Stctistical Annet, No. 25, 1-31 July 1947, p. 89. Res 
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further speed up the program.. If approved, this‘new law will free about 
half (some 350,000 to 400,000) of those still awaiting Tribunal hearings. 
‘This will be achieved by summary rrocedure, and will entail merely the 
payment of a nominal, standard fine. Crowed Tribunal dockets will thus 
be cleared, permitting the authorities to concentrate solely on those Ger- 
mars whose offenses, on the record, are so bad that they must be classed as 
` eriminals.** 


* ¥ ka * % 


Denazification thus is a compreheasive program intended to liquidate 
Nazi political and economiz organizetion and power in Germany for all 
time, and it is founded upon both multilateral (or quadripartite) and 
unilateral Military Government laws and directives. In the United States 
Zone it has been viewed as one of the primary phases of oar initial occupa- 
tion program. There are those who daim that it is not at all unreasonable 
to expect that, if properly enforced, the broad objectives of our Denazifi: . 
cation regulations are not impossible of achievement. l 

But the real test of Deńazification lies rather in the extent to which it 
contributes towards the achievement of our fundamental, over-all occupa- 
. tion objectives. If it helps to pave the way for the establishment of a 
` stable government based upon democratic institutions and procedures that 
guarantee fundamental human rights. a realization that the German State 
_is the servant of the peopie, and a consciousness of moral and political 
responsibility for German policy and action both at heme and abroad— 
then it may have served a very useful purpose. A great deal of thought 
and energy have been given to Denazification in order to direct it towards 
this end. It now is up to-the more important, positive elements of the 
occupation program—demoeratization and reéducation. 


69 New York. Times, Sept. 18, 1847. 


PRIVILEGES AND IMMUNITIES OF INTERNATIONAL 
ORGANIZATIONS 


By Joser L. Kunz 
Of the Boord of Editors 


The problem of the privileges and immunities of international organiza- 
tions has become very prominent in recent times and has raised not a few 
difficult questions. While many aspects of this problem cannot yet be 
regarded as definitively settled, there is, on the other Land, a trend toward 
the development ož a new uniform and general international law concern- 
ing this copic. It seems, therefore, timely to investigate briefly this prob- 
lem in its different ramifications historical and theoretical. 


A. HISTORICAL Survey 


The problem is not quite as new as it is sometimes supposed to be. It 
dates from the beginning of the XIXth Century. 

(1) From the teginning of the XIXth Century to 1920. One of the 
earliest examples of the grant of diplomatic immunities to non-diplomatic 
functionaries insernational is to be found in the Ccnvention of Contingents 
of the Panama Congress of 1826.+ Mexico invested its Commissioners on 
the Mixed Claims Commission under the United States-Mexico Convention 
of April 11, 1829 * with diplomatic character. Diplometie privileges were 
later granted tc the members of the International Finance Control Com- 
mission of Greece by the Hellenic Statute of Februacty 26. (March 10) 
1898.8 The privileges of ‘‘independ2nce and neutralit7’’ were originally 
given to the Central Commission for the Navigation of the Rhine* and 


1 Article 18 and 14 of this Convention created a special organ, the Comisión Directiva, 
for the Atlantic Confederate Navy. The Commission was to consist of three members, 
each appointed by its own government (Co-ombia, Central Ameriza, Mexico). To give 
this Commission frll independence and liberty, each member of the Commission was to 
enjoy al the immunities and exemptions of a diplomatic agent, wherever he reside 
(Article 15). 

2 Malloy’s Treaties, Vol. I, p. 119. 

8 Article 2: Les délégués des Puissances jouiront des mémes droits que le personnel des 
Légations en Grèce. 

4German-French Treaty of August 15, 1834, Martens, R. G., Vo_. VIII, p. 201, Article 
231; Jowiront de tous les privilèges de la neutralité; Congress cf Vienna, 1815, Articles 
on the Navigation of the Rhine, Martens, R. G, Vol. II, p. 431). Convention and 
Réglement concarning the navigation of the Rhine, Mainz, Marzh 31, 1831, Martens, 
R. G., Vol. IX, p. 252, Article 108. But the revised Mannheim 3hine Navigation Act of 
October 11, 1868, Martens, N. B. G., Vol. XX, p. 355, contains no clause on diplomatic 
immunities. 
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permanently to the European Danube Commission; ® ‘‘inviolability’’ was 
granted to the International Congo Commission provided by the Berlin 
Congo Act of 1885.8 

Diplomatic privileges were granted to the judges of the Permanent Court 
of Arbitration.’ The same privileges were envisaged for the proposed 
Court of Arbitral Justice ® and the International Prize Court. Of the 
judges of the Central American Court of Justice it was provided that, 


whilst they remain in the Country of their appointment, shall enjoy 
the personal immunity which the respective laws grant to the magis- ` 
trates of the Supreme Court, and in the four other contracting Re- 
publics they shall. have the privileges and immunities of diplomatic 
agents.?° 


The Central: American Treaty of 1907 created a Central American 
Bureau composed of representatives of the five Republics, having its seat 
in Guatemala City, and provided that the delegates should have in their 
own country the immunities of embers of the legislative body and in the 
other four Republics diplomatic immunities. After a long struggle be- 
tween the different conceptions of the Bureau and of the governments of 
San Salvador and' Costa Rica, the Central American Conference of 1910 
adopted the interpretative Convention of February 3, 1910, Article 4 of 
whick provided for diplomatic immunities of the delegates in the Republic 
of Guatemala. s ; 

(2) 1920-1939. Prior to 1920 granting of diplomatie privileges and im- 
munities to international organizations was clearly an exception, based on 


5 Treaty of the Congress of Paris of March 30, 1856, Article 1€, Martens, N. B. G., | 
Vol. XV, 1856, pp. 776-777. Acte publie relatif à la navigation des embouchûres đu 
Danube, Galatz, November 2, 1865, Article 21, Martens; N. B. G., Vol. XVIII, p. 144: 
‘‘beneñts of neutrality.’’ Lcendor Treaty of Merch 13, 1877, Article 7, Martens, 
N. E. G., Vol. XVIL, p. 303. Bərlin Congress Act of July 13, 1878, Articles 52-57, 
Martens, N. B. G., 2° ser., Vol. III, p. 449, dans une complète indévendance de l’autorité 
territoriale (Article 53). l i i 

6 Congo Navigation Act 1885, Arzicle 18. To the Commission and the agents appointed 
by it was granted the privilège de l’inviolabilits dans l’exercise de 3es fonctions and the 
same garantie was extended to the cffiees and archives of the Commission. 

7 Hague Convention of July 29, 1899, Article 24. Hagua Corvention of October 18, 
1907, Article 46: ‘‘The members of the Tribunal in the exercise of their duties, and out 
of their own country enjoy diplomatie privileges and immunities.’* 

8 Article 5 of the Draft Convention, annexed to the voeu, adopted on October 18, 1907. 

® Hague Convention of October 18, 1907, Article 13. 

10 Convention of December 20, 1997, establishing the Central American Court of Jus- 
tice, U. S. For. Rel, 1907, pp. 692-741, this JOURNAL, Vol. II (1908), Supplement, pp. 
219-265. M. O. Hudson in his study on this Court (in this Journal, Vol. 26 (1932), 
pp. 759-786, at p. 765) surveys the attitudes taken by the Central American governments 
and concludes: ‘‘ At no time were the privileges and immunities of the judges made very 
definite. ”? 

11 Francis Rey, L’Union Centro-Américaine, in Revue Générale de Droit International 
Publio, Vol. XVIII (1911), pp. 69-39. 
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particular treaties or statutes. Nc such privileges existed in the case 
of other Finanee Control Commissions, cf other River DSommissions, of the 
International Sanitary Councils, of all the Administrative Unions, or in 


_ the case of the Pan American Unior. This remainec in principle the law 
also during the period from 1920 te 1989, but the granting of such privi- 


leges by treaty o> statute was greatly extended. ` Only the United States 
took, prior to 1941, a negative. attitude, on the basis that under interna- 
tional law diplomatic privileges were due only to members of diplomatic 
missions.‘2 Tke great increase in grants of diplomatie privileges to inter- 
national organizetions has brought into being a rick literature on this 
topic,® which has already begun to be studied by learned societies and 
international organs,” 


12 G, E. Hackworth, Digest of International Law, Vol. IV (1942), pp. 419-423. 

13 See the Commentaries upon the Covenant of the League cf Nations by Ray (1930, 
pp. 289-299), Schiicking and Wehberg (3rd ed., Vol. I (1931), pp. 588-604), Gdppert 
(1938, pp. 147-150). F. Ranshofen-Wertheimer, The International Secretariat, Wash- 
ington, 1945, pp. 26&-273. Suzarne Basdevant, Les fonctionnaires internationaua, Paris, 
1981, p. 292 ff. See also Grunebaum-Ballia in Revue de Droit International et de Légis- 
lation Comporée, 3° ser., Vol. I (1921), pp. 67-82. A. Rougier in Revue Générale de 
Droit International Publio, Vol. XXVIII (1921), at pp. 275-2768. Ramón de Orie, Ez- 
tensión Ge los privilegios diplomáticos ‘en & Pacto de la Liga de las Naciones, in Revista 
de Ciencias Surizicas y Sociales, 1922, 3. 167). U. Borsi, Il rapporto d’impiego nella 


- Societd delle Nazioni, in Rivista di Dirittc Internazionale, Vol. XV (1923), at pp. 437— 


440, O. Var Volenhoven, ‘‘Diplomatic Prerogatives of Non-Dirlomatis,’’ in this Jour- 


. NAL, Vol, XIX (1925), pp. 469-474. . R., Seerétan, Les priviléges et immunités diplo- 


matiques dee agents de la Société des Netions, in Revue de Droit International Privé, 
Vol. XX (1925), pe. 1-25. Charles Morton, Les priviléges et immunités diplomatiques, 
Lausanne, 1927. Francis Rey, Les immunités des fonctionnaires internationaua, in Re- 
vue de Droit International Privé, 1928, pp. 253-278, 432-463. J. Secrétan, Les immu- 
nités dizlomatiques des représentants des Etats membres et des agents de la Société des 
Nations, Lausann3, 1928. K. G. Hirsch, Dis rechtliche Steltung der internationalen Beam- 
ten unter besonderer Berücksichtigung der Funktionäre des Vilkerbundsekretariats in 
Genf., Bonn, 1928. P, Frei, De la situation juridique des rep-écentants des Etats mem- 
bres de la S.d.N. et de ses agents, Paris, 1929. Sir Cecil Hurst, ‘‘Diplomatic _Immuni- 
ties—Mcdern Dezelopment,’’ in British Year Book of International Law, 1929, p. 1). 

Kurt Posega, Ixe Vorrechte und Refretungen der internationalen Funktionäre, Göt- 
tingen, 1929. F. Schmidt, Die vélKerrecatliche Stellung der Mitglieder des ständigen 
Sekretariats Ges Volkerbundes, Cologne, 1930. N. Hill, ‘‘Diplomatie Privileges and 
Immunities in International Organizations,’’ Georgetown Law Journal, Vol. XX (1931), 
pp. 44-£6. `L. Preuss, ‘* Diplomatic Privileges and Immunities of Agents Invested with 
Functions of an In-ernational Interest,*’ in this JOURNAL, Vol. XXV. (1931), pp. 694— 
710. H. R. Bais, Die tesonderen Stactenvertreter und ihre vélkerrechtliche Stellung, 
Giessen, 1931. H. P. Benet, ‘‘Recent Developments Affecting Diplomatic Privileges,’’ 
in Journal of Conparative Legislation ané International Law, 1931, pp. 84 ff. 8. Kauf- 
mann, Die Immvunitiit der Nicht-Diplomaten, Frankfurt, 1932. J. Seerétan, ‘‘The Inde- 
pendencs Grantel to Agents of the International Community in Their Relations with 
National Public Authoritiss,’’ in Britisk Year Book of International Law, 1935, pp. 
56-78. . A. Harw-mazskjéld, Les immunités des personnes investias de fonctions d'intérêt 
international, ix. Revue de Droit International et de: Législatior. Comparée, 3° ser:, Vol. 
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Such privileges and immunities "ere in this period confirmed and 
continued for the European Danube Commission,’ were granted by French 
decree of 1922 to representatives and agents of the Central Commission for 
the Navigation of the Rhine, by the Italian law of June 1930 to the mem- 
bers of the General Assembly and o? the Permanent Ccmmittee as well 
as to the officials cf the first and sezond categories of the International 
Institute of Agriculture at Rome, by treaty to the newly created inter- 
national river commissions, the International Danube Commission, the 
Elbe Commission,” the Oder Commiszion, and the Commission Technique 
Permanente du Régime des Eaux du Danube; ** they were granted further 
to many organs created by the Paris Peace Treaties or Ly later treaties: 
to the Interallied Rhineland High Commission,’® to the Reparations Com- 
mission,” the Ambassador’s Conference, boundary commissions, interna- 
tional plebiscite commissions, to the crgans and agents created to execute 
the Dawes Plan; by a Pclish-Danzig treaty to the Polisk-Danzig Harbor 
Board,** and the Polish Commissioner General in Danzig. Diplomatic 





XVI (1935), pp. 6-31. The same, Rapport, in Annuaire de l’Institut de Droit Inter- 
national, Session de Paris, 1934. The same. Les immunités des personnes investies de 
fonctions internationales, in Hague Academy of International Law, Recueil des Cours, 
1936, Vol. II, pp. 110-209. A monograph by Martin Hill, ‘‘Lipiomatie Privileges and 
Immunities of League of Naticns Oficials,’’? has recently been published, 

14 Rapport Adatci-de Visscher, Annuaire d2 L'Institut de Droit International, séssion 
de Vienne, 1924, Vol. KXXXi (1824), pp. 1-19; Happort David Jayne Hill (the same, 
session de Lausanne, 1927, Vol. XXXIIL, pp. 420-480; observations by Francis Rey, pp. 
442-247, Rapport A. Hammarskjöld, the same, session de Paris, 1934, Annuaire, 1934, 
pp. 358-413. Commission of Experts for, tLe progressive codification of international 
law, 1926, in this JOURNAL, Vol, XX (1926), Supplement, pp. 148-175. J. Blociszewski, 
L'Institut de Droit International, session de Vienne, in Revue Générale de Droit Inter- 
national Public, Vol. XXXII (1925), pp. 261-267. 

15 Paris Peace Treaties, Statut &éfinitif du Danube, Paris, 1921. ' 

16 Versailles Treaty, Art. 847. Statut déjinitif du Danube, Paris, July 23, 1921, 
League of Nations, Treaty Series, Vol. XXVI (1924), p. 178, Art. 37: ‘The property 
of the International Commission and the persons o= Commissioners are entitled to privi- 
leges and immunities which are accorded ir peace and war to accredited diplomatic 
agents.’? 

17 Convention, Dresden, February 22, 1922, 26 L. of N. Tr. Ser. (1924), 219. ‘Art. 8: 
£‘ The delegates to the International Commission, the Secretary General and his assistant, 
will enjoy the usugl diplomatie privileges.’’ 

18 Convention, October 27, 1928. Art. 19 zrants diplomatie privileges for the Presi- 
dent, the delegates and their assistants, the members and personiel of the Secretariat and 
of the delegations dans l’exercice de teurs fonctions. 

18 Versailles Treaty, Art. 432. Treaty of June 24, 1919 (L. of N. Tr. Ser. (1919), 
No, 7), Art. 3. 

20 Treaties of Versailles, Art. 240: St. Germain, Art. 186: Trianon, Art. 270: Neuilly, 
Art. 130 (obligations for the ex-enemies). Erench Decree of April 30, 1920). 

21 Polish-Danzig Convention, ‘Paris, November £, 1920, Art. 14. The. Danzig Com- 
missioners of the Board enjoyed diplomatic privileges and immunities in the territory 
of Poland, and the Polish memters in the territory of Danzig, the President of the 
Board in’ both States. The President, even if appointed by the Council of the League 
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status o2 the Uruguayan delegate on the Commission o2 Inquiry and Con- 
ciliation in the conflict between Paraguay and Bolivia (1929) ?? was recog- 
nized. Diplomatie privileges were granted to the members of the mixed 
arbitral tribunals created by the Paris Peace Treaties.22 The German- 
Polish Convention of 1922 granted diplomatic privileges and immunities 
to the members and the chief of the bureau and to the agents of the member 
states, but not to a staie ’s own nationals, in the Arbitral Tribunal of Upper 
Silesia. 

Article 19 of the Statute of the Permanent Court of International 
Justice granted to the judges diplomatic privileges and immunities in the 
exercise of their Junctions and outside of their own country. A detailed 
regulation soncerning diplomatie privileges and immunities of the judges 
and officials of the Registry in the Netherlands was brought about by the 
letter of Presidert Anzilotti of the Court to the Dutch Foreign. Minister 
Beelaerts van Blokland of May 22, 1928.4 

Diplomatic privileges were also ervisaged for the Bank of International 
Settlements. Finally Article VII, paragraph 4, of the Covenant of the 
League of Natiors, gives to’ the representatives of the Members and the 
agents of the League diplomatic privileges and immunities. As far as 
their erjoyment in Switzerland was concerned first è provisional agree- 
ment of July 17, 1921, and later a modus vivendi? was agreed upon be- 
tween Switzerland and the Secretary General of the League on September 
18, 192€. 

(8) Since 1£35.78 The Charter of the United Nasions contains several 
articles 7 on privileges and immunities. These artizles were carefully 
studied by the Preparatory Commission of tae United Nations in London,*° 


of Nations, was not an ‘official of the League, as the Council expressly stated (0. J. 1921, 
pp. 158 £.). 

22 Hackworth, vworx quoted above, note 12, Vol. IV, p. 420. 

23 German Law of August 10, 1920. French Decraes of May 29, December 13, and 15, 
1925. 

24 P. C. I. J, Prdis.; Series D, No. 1 (8rd ed.), Leyden, March, 1936, pp. 69-79. : 

23 Hague Convention, January 20, 1930, M. O. Hudson, Internctional Legislation, Vol. 
V (19363, pr. 30€-313. 

26 Art. VII, paz. 4: ‘*Representatives o7 the Members of the League and officials of 
the League, when engagedi on the business of the League, shall enjoy diplomatic privi- 
leges ani immunmities.’’ Slightly different the equally authentic French text: Les 
représentante des Membres de la Société et ses agents jouissent dans Wexercice de leurs 
fonctions des pririléges et immunités diplomaticues. 

27 L. of N. Doe. C. 555. 1926-V; L. of N. O. J. 1926, p. 1482. M. O. Hudson, Inter- 
national Legislation, Vol. I (1931), pp. 224-223. 

28 P, C. Jessup. in this JOUBNAL, Vol. $8 (1944), pp. 658-€62. Leland M. Goodrich 
and Edvard Hambro, Charter of the UN. Commentary and ‘Documents, Boston, 1946, 
pp. 281-285. ` 

29 Arte. 104-105. ; ; 

80 PC/20. 23 December 1945, London, pp. 60-8). See alse Henry Reiff in Depart- 
ment of State Bulletin, Vol. XV, No. 872 “August 18, 1945), pp. 305-306, 311-312. 


t 
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which annexed to its Report a Draft Convention on Privileges and Im- 
munities ** and a Draft Convention between the United Nations and the 
United States.2 The first Convention was studied by ths 5th ** and 6th ° 
Committee of the First Part of the General Assembly cf the United Na- 
tions, held in London; on February 18, 1946, the General Assembly adopted 
the General Convention om the Privileges and Immunit.es of the United 
Nations. This Convention had been ratified so far ouly by the United 
Kingdom.: f 

A Negotiating Committee of the United Nations reached an interim 
agreement with Switzerland, which provided privileges and immunities 
for the United Nations and its personnel, more exsensizve than those of- 
fered by this country. The League building and other brildings have been 
acquired by the United Nations in the former League o? Nations area at 
Geneva. The first Report of the Secretary General and the Negotiating 
Committee on the interim arrangement on privileges and immunities of the 
United Nations concluded with the Swiss Federal Counci. and on arrange- 
ments concerning the Ariana site came before the 6th (Legal) Committee 
of the Second Part of the General Assembly of the United Nations, held 
in New York in November and December, 1946. The same Committee had 
before it also a Joint Report of the Secretary General amd the Committee 
of Negotiations with the competent authorities of the Unied States regard- 
ing the arrangements required as a result of the establisament of the seat 
of the United Nations in the United States. The fact that the United 
Nations Headquarters Committee adopted a midtown s.te in New York 
City as the permanent headquarters of the United Nations, has somewhat 
changed the legal problem, as the origiral Draft Convention was made 
wita a rural area in mind. On June 26, 1947, the secord anniversary of 
the signing of the Charter, Secretary o? State. Marshall and Secretary 
General of the UN Trygve Lie signed at Lake Success the agreement be- 
tween the UN and the United States. The agreement wil be brought into 
force by an exchange of notes between the Secrtary General and the Presi- 
dent of the United States after they have been authorized to approve it by 
the General Assembly and by both Houses of Congress by a majority vote. 


31 The same, Appendix B, pp. 72-74. 

32 The same, Appendix C, pp, 75-80. x 

88 Faris Al Khoury (Syria), Zhairman; Aghnides (Greece) Rapzorteur. Journal of 
the General Assembly, Nos. 11 and 23~, Supplement 5. See also Henry Reiff in Depart- 
ment of State Bulletin, Vol. XV, No, 373 (August 25, 1946), pp. 5<5, 349-351. 

831R. Jiménez (Panama), Chairman; Read (Canada) Rapporteur. Journal, Nos. 14, 
18, 6, Supplement 6. Meetings of the Sub-Committee [Vandenberg (U. S.), Chairman]. 
See Documents A.C/6.14, A.C/6.20, A.C/6.21, A.C/6.23, A.C/5.28 and the Report, Re- 
porter: W. E. Beckett (U. E.) of the 6th Committee to the General Assembly: A/43, 
February 9, 1946, 41. pages. 

85 Annex to.A/43—-Comd. 6753, London, 1946. (Miscellaneous, No 6, 1945). Journal 
of the General Assembly, No. 34 (London, 7 March 1946), pp. 687-€93. 
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The Statute of the International Court of Justice ecntains a clause,** 
identica. with Article 19 of the Statute of the former Court, giving diplo- 
matie privileges to the judges, ‘‘when engaged on the business of the 
Court”: Article 32, paragraph 8, of the Statute stipulates that salaries, 
allowances and compensations shall be free from taxatior. New is Article 
42, paragraph 3: ‘‘The agents, counsel, and advocates of parties before 
the Court shall enjoy the privileges and immunities nezessary to the in- 
dependens exercise of their, duties.’* Part IL of the General Convention 
on the Privileges and Immunities of the United Nations of February 13, 
1946, invites the members of the Cour: at their first session to consider the 
question of ensuring that the Court shall enjoy the privileges, immunities, 
and facilities necessary for the exercise of its functions and the fulfilment 
of its purposes, in the country of its s2at and elsewhere, and to inform the 
Secretary Generel of their recommendations. The problem of immunities 
and privileges fcr the judges and staff officials of the Court came before 
the 6th (Legal) Committee of the Second Part of the General Assembly of 
the United Nations, held in New York. ‘Negotiations between the Court: 
and the Government of the Netherlands led to an agreement, confirmed by 
‘an exchange of notes between the Prasident of the Court and the Dutch 
Minister of Foreign Affairs, on June 26, 1946.5 This egreement was ap- 
proved by a resolution of the General Assembly of December 11, 1946, 
which also approved the proposals of the Court as to privileges. and im- 
munities of the Court in countries other than Holland. ` 
_ Clauses concerning privileges and immunities are frequently to be found 
in the Constitutions o? the Specialized Agencies. Thə United Nations 
Relief and Fehabilitation Administration (UNRRA), at the first session 
of its Council,” adopted Resolutions. 32, 34, and 36, conzerning this prob- 
lem. The International Labor Organization (ILO), which had enjoyed 
diplomatic privileges under Article VII, paragraph 4, of the League 
aloe has included corresponding clauses in its “Philadelphia Char- 

vr?’ (1944). 

po VOI, paragraph 4, and Article XV of the Constitution of the 
Food and Agriculture Organization (FAO), Article IX of the Interna- 
tional Monetary Fund agreement and Article VII of the agreement creat- 
36 Art, 19, . ep a ie 

86a Pubis. of the I, C. J., Series D, No. 1, p. 84. . 

36> M. D. Hudson in this JURNAL, Vol. 41 (1947), pp. 16-17. 

87 Ist Session cf the Counzil of the UNRRA, Selected Documenis, Atlantic City, N. J., 
Nov. 10—Dee. 1, 1643. Department of State, Publ. 2040, Conf. Sér 53, p. 215. 

‘88 International Labor Conference, 26th Session, Philadelphia, 1344. Report of Pro- 
ceedings, Montreal, 1944, p. 647.. 
39-U. N. Confererce, Hot Springs, Va., May 18-June 3, 1943, Final Act and Section 


Reports. Department of State, Publ. 1948, Conf. Ser. 52, p. 67. Constitution of FAO 
_ in this Journa=, Vcl. 40 (1946), Supplement, pp. 76-85. f 
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ing the International Bank for Reconstruction and Develcpment,*° Articles 
4 and 8, points 14-17, of the European Central Inland Transportation 
Organization (ECITO),* Article I, section 4, of the Provisional Interna- 
tional Civil Aviation Organization (PICAO),* Article XII of the Consti- 
tution of the United Natiors Educational, Scientific, and Cultural Organi- 
zation (UNESCO),* the Constitution of the Internationa- Refugee Organi- 


` zation (IRO), the Constitution of the World Health Organization (WHO),* 


t. 


Article 73 and 74 of the suggested Charter of an International Trade 
Organization ** deal with privileges and immunities. Other Specialized 


Agencies may follow. 


The same trend is also visible outside of the United Nations, particularly 
in the Inter-American System. We zan point here to the Project of an 
Inter-American Court of Justice, to the Convention concerning the creation 
of an Inter-American Bank, to the granting of diplomatic privileges and 
immunities to the members of the newly organized Governing Board of 
the Pan American Union,** and to the Project -of an ores Pact of the 
Inter-American System.‘ 

We see the same trend even in respect to bilateral organs: The recent 
U. S.—Mexican Water Treaty,*® which came into force on November 28, 
1945, creates an International Boundary and Water Commission. Under 
Article 3, paragraph 4, of the Treaty 


-each government shall aceord diplomatic status to the Commissioner 
designated by the other government. The Commissioner, two prin- 
cipal engineers, a legal adviser, and a secretary, designated by each 
government as members of its Section of the Commission, shall be 
entitled in the territory of the other country to the privileges and im- 
munities appertaining to diplomatic officers. ý . 


40 U. N. Monetary and Financial Conference, Bretton Woods, N. H., July 1-22, 1944, 
Final Act and Related Documenzs. Department cf State, Publ. 2187, Conf.. Ser. 55, - p. 
122; Articles of Agreement, U. S. Treasury, p. 88. 

41 This JOURNAL, Vol. 40 (1945), Supplement, pp. 31-45. . k 

42 International Civil Aviation Conžerenze, Chicago, Il., Nov. 1-Dec. 7, 1944. Final 
Act and Related Documents, Department of State, Publ. 2282, Cony. Ser. 64 (p. 284). 
Interim Agreement, in this JOURNAL, Vol. 40 (1945), pp. 63-76. N 

48 London Conference, Noy. 1-16, 1945, Final Ast, Department of State: The Defense 
of Peace. Documents relating to UNESCO, Part 1, 1946 (Constitution on pp. 13-22): 
Art. XII: ‘‘The privileges of Art. 104-and 105 of the Charter of the UN concerning the 
legal status of that organization, its privileges and immunities shall apply in the same 
way to this organization. ?”? 

44 Proposal for the Constitution of the WHO, Journal of the UN Sconomir and Social 
Council, 1st year, No. 13, May 22, 1946. Article XVI of Constitution: Department of 
State Bulletin, Vol. XV, No. 370 “August 4, 1946), pp. 211-219, Art. 66-68, 

45 Department of State,- September, 1946, pp. 44-45. 

46 Inter-American Conferencé on Problems of War and pase Mexico City, Final Act, 
PAU, 1945, Resclution IX (pp. 44-48). 

47 PAU, 1946, pp. 33 (mimeographed) Art. 19, 45. 

48 Department of State Bulletin, Vol. XIII. No. 336 (December 2, 1945), p. 901. 
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Municipal statutes and ordinances Lave recently appeared in many states 
to the same affect; thus in China,** Canada," Great Bricain,™ and, revers- 
ing a longstanding attitude to the contrary, in the Unizel States.®? 


B. THEORETICAL SURVEY 


It is not intended here to describe in detail the privil2ges and immunities 
of the League of Nations, of the United Nations or of any particular or of 
all international organizations. The purpose of this study is not to furnish 
a commentary on any particular treaty stipulations, aut rather to study 
the whole problem on a comparative basis and theoretical_y, to give a theory 
of this problem. Systematically we will deal, first, wich the general prob- 
lems involved, and then with the problems of privileges and immunities 
first of the Representatives of the Members, then cf the International 
Organizations themselves and, lastly of their agents ard officials. 


I. General Prablems 


The granting of privileges and immunities to internet:onal organizations 
always had end ñas today basically the same reason and purpose: to secure 
for them both leza and practical independence, so thas these international 
organizations should be able to fulfill their task. The standard has, how- 
ever, changed for ealculating the action to be taken ir recent times. The ` 
older principle, as applied in the case of the European Danube Com- 
mission, was formulated by reference to ‘‘complete independence from 
the territorial authority” and ‘‘the benefits of neutrality.” From the be- 
ginning of the XIXth Century onward the favorite siandard was that of 
diplomatic privi-eges and immunities. The whole prodlsm then developed 
historically as one of extending diplomatic privileges and. immunities to 
non-diplemaiiz functionaries. This standard also Jcminated, through 
Article VII, paragraph 4, of the League Covenant, tie inter-war period. 


49 For the ILO (1943). 

50 Status of the ILO Order, August 14, 1941. 

51 The Diplomatie Frivileges (Extension) Act 1944 (8 Geo. 6, Ck. 44). Text also in 
this JOURNAL, Vol. 39 (1945), Supplement, op. 163-167. See Egcn Schwelb in Modern 
Law Review, Vol. VIII (1945), pp. 50-63, 163-167. Diplomatic Frivileges (UNRRA) 
Order in Council, January 24, 1945 (S. R. O. 1945, No, 79). Order in Council, January 
24,1945 (the same, No. 84), applied to UN Information Organizetion, Intergovernmental 
Committee for Kefugees, and European Advisory Commission. 

52 Internationel Organizations Immunities Act, Publie Law £98, 79th Congress, De- 
cember 29, 1945. Text also in this JOURNAL, Vol. 40 (1946), Supplement, pp. 85-91. 
See Lawrence Preuss in this JouRNAL, Vol. 4) (1946), pp. 332-345. By Executive Order 
9698 of February 19, 1946 (Federal Register, Vol. 11, 1809; Department of State Bul- 
letin, Vol. XIF (Mareh 3, 1946), pp. 348-249) were designatec fhe UN, the UNRRA, 
ILO, FAQ andi ths Pan American Union. Further extension br the later Executive 
Orders 9751 of July 11, 1946 (the same, Vol. II, No. 131, p. 7713) and 9823 of January 
24, 1947 (the same, Vol. 12, No. 19, p. 551). ` 
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This seemed not only logical in view of the historical development of the 
problem, but also highly edvantagecus, because of the relative clarity of 
international law concerning diplomatie privileges and immunities. The 
phrase of ‘‘diplomatie privileges and immunities,‘‘ found in Article VII, 
paragraph 4, was, thus, technically an abbreviated form of international 
legislation, bringing akout a reception of the whole genəral international 
law of this subject.® 

“It seems, therefore, necessery to sutline briefly ile status of the law 
concerning diplomatie privileges and immunities. Thes2 go back to the 
Roman law; Sancti habsantur legati and ne impediatur legatio. In Roman 
law are also to be found ths roots of the different doctrines on which these 
immunities have been justified. The three most_important doctrines, 
which have all played a rcle in the development of the law, are the dot- 
trines of the representative characte: ‘cf diplomatie “agents the fiction of 
exterritoriality, and the functional theory. Exterritoriality as a basis to 
explain these immunities can already be found in Grotiais.** It is today 
universally recognized that we encounter here with an untenable fiction. 
But the idea that Roman ambassadors represent the majestas populi 
Roman, that modern diplomatic agents ‘‘represent their sovereign’? 5 








53 Of the immense literature on this subject we quote here only a few writings: Hack- 
worth, work quoted, Vol. IV, pp. 518-632; François Piétri, tude critique sur la fiction 
a@’exterritorialité, 1895; E. Beling, Die strafrechtliche Bebeutung Ger Eaxterritorialitat, 
Breslau, 1898, Frisch, Der vdikerrechtliche Segriff der Eauterritoriaitadt, 1917; L. Stri- 
sower, L’eaterritorialité et ses principales applications, in Becueii des Cours, Vol. I 
(1928), pp. 283-286; Heyking, ©’exterritoraalité, 1926; Sir Cecil Hurst, Les immunités 
diplomatiques, in Recueil des Cours, Vol. II (1926), pp. 119-240; J. L. F. van Essen, 
Ontwickkeling en Codificatie van de diplomatike voorechten, 1928; F. Deák, Classifica- 
tion, immunités et privilèges des agents dip‘omatiques, in Revue de Droit International 
et de Législation Comparée, 3° ser., Vol. IX 1928), pp. 173-206, 522-567. Paul Genet, 
Traité de Diplomatie st de Droit Diplomat-que, Paris, 1931, Vol. I, pp. 417-598; Sir 
Ernest Satow, 4 Guide to Diplcmatic Praczice, London, 1932 -(3rd ed.), pp. 161-180; 
L. Preuss, Capacity for legction and the thzoretical basis of diplomatic immunities, in 
Revue de Droit International (Bottile), Vol. X (1932), pp. 1-18; Jaime Eyzaguirre, 
Privilegios diplomdtices. : Sintesis tedrica y de legislación comparada, Santiago, 1932; 
van Praag, Juridiction et droit international public, 1935; Montel Ogdon, Bases of 
diplomatic immunity, Washington, 1936; M. M. Savelberg, Le problème du droit inter- 
national américain, The Hegue, 1946. Treaties: Vienna, 1815; Havana Convention, 
1928. Institut de Droit Internctional, Règlement sur les immunités diplomatiques, 
Cambridge, 1895 (14, Annuaire (1895/96), pp. 240 #f.). Epitacio Pessôa, Projecto de 
Codigo de Direito Internacional Publico, Ris de Janeiro, 1927 (in this JOURNAL, Vol. 
22 (1 928) , Special Supplement, pp. 249-5247. Giulio Dienn, Papport au Sous-Commité 
pour les privilèges et immunités diplomatiques, League of Nations dceument 196, M. 70, 
1927. IV, pp. 78-85; also in this JOURNAL, Vol. XX (1926), Supplement, pp. 148-165; 
Harvard Research in International Law, Dražt Convention on Diplomatic Privileges and 
Immunities, in this JOUENAL, Vol. 26 (1932), Supplement, pp. 15-18. 

54 De jure belli ac pacis, Book TI, eh. 184, No. 5 

55 Ils sont la parole du prince qui les envoic, Montesguisn, Esprij des Lois, Bk. XXVI, 
ch, 21. 
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has undoubtedly exercised a powerful influence; hence the pomp and 
ceremony, ths impertance of ‘‘diplomatie rank,’’ and of the ‘‘problem of 
precedence.” If tae functional theory is most widely adopted today in 
this prazmatisiic gge, it is, on the other hand, true that it always has payo ; 
a great role, and :s stressed already by Grotius and Vatzel.* 

The Ciplomatie privileges and immunities universally recognized today 
under positive gereral international lew may be distinguished according to 
Strisower and Verdross,” into two great categories: inviolability and so- 
called ‘‘exterritor-ality,”’ which word has nothing to do with the out-dated 
fiction of the same name, but is only used to cae a bundle of im-. 
munities. 

Invio:ability means that the receiving state is under an international 
obligation to grant a special and extraordinary protection to diplomatic 
agents against illegal attacks. 

‘‘Exterritoriality’’ means the exemption of diplomatiz agents from the 
criminal, adminis-rative and civil jurisdiction of the reeeiving state,. with 
a few recognized exceptions (voluntary submission, real estate, counter- 
claims). It must be emphasized that the exemption from local jurisdiction 
. of -diplcmatie agents pertains exclusively to the private acts of diplomatic 
agents. Their examption from local jurisdiction for their official acts has 
sets to-do wit diplomatie privileges and immunities; their official acts 

e ‘‘acts of state’ and are legally imputed not to them but to the sending 
ae That this is so can be seen from the fact that tae same immunity 
from liceal jurisdietion pertains also to the official aczs of consuls who 
enjoy no diplomazie privileges. l 

Equally the premises {offices and residences) of diplomatie agents enjoy 
these inmunities together with goods therein, carrieges, records, and 
archives of missions.- They cannot, without the conseat of the sending 
state, ke entered. searched or ‘detained by local authorities, even under 
process of law. Diplomatic officers have the right of free communication 
with their states, inviolability of diplomatic correspondance, pouches, and 
couriers. 

But these immanities constitute only an immunity fon ical jurisdic- 
tion, nct from local law.” That. i is wky diplomatic agents can be held Liable 


56 Tous les-privilézes qui assurent l’eaercice de leurs fonctions, Vattel, Le Droit des 
Gens, Bk. IV, chs. 7, 92. : 

57 Völkerrecht, Barlin, 1937, pp. 207-214. - 

88 Dickinson v. Le: Solar (1980), 1. K.-B. 376: ‘‘Diplomatic agents are not in virtue 
of their privileges, as such, immune from legal liability for any wrongful acts. The 
accurate ssatement is that they are not liatle to be sued in Engish Courts unless they 
submit to the jurisdiction. Diplomatic privilege does not import immunity from legal 
liability bat only exemption from local jurisdiction.’? In the Iranian Minister’s case 

` 1935 (Eazkworch, work quoted, Vol. IV, 2p. 515-516) Secretary Hull wrote: ‘‘ This 
Government has at £L times impressed upor. its own diplomatic officers in foreign coun- 
‘tries that the anjoyment of diplomatie immunities imposes upon them the obligation and 
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after the termination of the diplomatic mission. There is further the pos- 
sibility of bringing civil action against them in their own countries. A 
means of conciliating zhe exemptions from local jurisliction with the 
necessities of local life, is tke institution of the waiver of diplomatic privi- 
leges. But as they are functional, not personal, privileges such waiver 
must, in the case of sutordinate diplomatic officers, be made by the chief 
of their mission and im the zase of a chiet of mission by his government. 
Finally, the receiving state may ask for the recall of diplomatic agents. 

The inviolability and -mmunities extend not only tc the chiefs of mission 
and all diplomatic perscnnel, but also to the administrative personnel and 
elerks, and, in a derivative way, to the suite, members of family, and 
servants. 

Exemption from. taxation ‘income taxes, excise taxes) and freedom 
from custom duties is rot a matter of strict law, bat rether of interna- 
tional courtesy.. When granted, however, it consists lezally of an ex- 
emption from the laws themselves, so that no claim can b= made after the 
termination of the diplomatie mission. 

It was generally held thet a state will not grant diplematic privileges 
and immunities to an envoy who is a citizen of the receiving State. The 
legal situation of diplomatic agents in third states was hardly strictly 
regulated by general international law. As to the immunity of servants, 
nationals of the receiving state, there was no uniformity o2 state practice. 

Contrary to the period 1919-1939, the standard has ncw been changed 
again, although privileges and immunities have been giver increasingly to 
international organizations. Instead of the formula of ‘‘ diplomatic privi- 
leges and immunities,” Article 105 of the Charter of the UN grants 
“‘such privileges and immunities as are necessary for the 2ulfillment of its 
purposes.’’ 5° - i 

Prima facie it might have seemec that the matai vould be that of 
lowering the standard to be applied. Anxiety concerning possible abuse, 
or the ever increasing rumber of persons enjoying these privileges, and 
the influence of nationalistic considerations certainly played a role. ‘‘Any 
excess or abuse of immunity or privilege is as detrimental to the interests 
of the International Organization itself as it is to the ccuntries who are - 





responsibility of according scrupulous regard to the laws and regulations, both national 
and local, of the countries to which they arə accredited.’’ 

59 Similar formulas are to be found in Art. 74 of the ITO ConstZution and Art. 67 
of the Constitution of the WHO. The same formula is used in Art 19 and 45 of the 
Project of Organic Pact of the Inter-American System: Pan American Union, Wash- 
ington, 1946. On the other hand the formula of ‘‘ diplomatic privileges and immunities’? 
is to be found in FAO, Art. XV, var. 2, Art. VII, par. 4, ECITO, Arz. 8, Art. 19 of the 
Statute of the International Court of Justic2, and in ‘Art. IV, see. 11, pars. f and g, Art 
V, sec. 18, pars. e and f, and sec. 19 of the UN General Conventior on the Privileges 
and Immunities of the UN. 
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_ asked to grant such immunities,” states the Report of the Preparatory 
i Commission of the U.N. Even resistance to the grant of diplomatic 
`` privileges stricto sensu was not unknown in the inter-war period. The 
Italian Schcol endeavoured to restrict the circle of persons entitled to 
diplomatie immunities. It excluded the non-cffizial suite or held that 
only certain privileges should be granted. Some gcvernments distinguished 
between diplomatic personnel and simple employees. The Draft Conven- 
tion of the Harvard Research in International Law does not accord diplo- 
matic immunity to the administrative personnel which is, therefore, sub- 
ject to local Jurisdiction for acts not ‘within the scope of their official 
functions. 

Yet: the impression that the new formula means a lowering of the 
standard cannot b2 maintained if the problem is studied more closely. 

First, it must be remembered thai general international law knew no 
uniformity as ta the status of servants who were nationals of the receiving 
state. The legal situation of diplomatic agents in third states and the ex- 
emption of diplomatie agents from taxation and erstom duties were 
rather matters cf international courtesy than. cf international law. There 
did not exist, therefore, that certainty in the general international law on 
the subject, which was considered to be one of the principal advantages of 
the formula of Article VII, paragraph 4, of the Covenant. The diplomatic 
privileges and immunities of genera_ international law themselves are in 
need of revision and cocification. 

The diplomatic privileges and immunities also varied from country to 
country, in consequence of courtesy, special customs, different national 
attitudss, or spezial treasies, and under the infuence of reciprocity. Under 
Article VII, paragraph 4, of the Covenant functionaries of the League 
‘wera assimilated to the status of diplomatic envoys accredited to Switzer- 
land or to Hollend. Thus the second advantage of the formula of Article 
VII, paragraph 4, the uniformity of she law, was mors apparent than real. 

On the other hand this formula prcved not to be applicable to all officials 
of the League. The modus vivendi with Switzerland of 1926 distinguished 
between members of tke staff of the first category, or extraterritorial staff, 
and members of the staff of the secord category. 

Most writers argued that diplomatic privileges and immunities sonanti 
a maximum bul Sehücking and Wehberg emphatically stated that they 
constitate a mirimum; the position of officials of the League is superior to 
that of diplomatic agents who represent only a single state. 

Perey E. Corkett * recently wrote that ‘‘diplomatie privilege for the 


60 See also UN General Convention, Art. IV, sec. 14, Art. V, secs. 20, 21, Art. VI, 
sec. 23. The functional basis and the principle is stressed that these privileges are given 
to the cfficials of the UN in the interest of the Organization, and in no way for the 
benefit of the individinal concerned. 

61 Post War Worlds, New York, 1942, p. 173, 
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officials of internationel organizations is of. doubtfu_ utZity’’ and declared 
that even ‘‘the case for maintaining diplomatic immunities in the modern, 
world is not above controversy.” But this opinion is not only erroneous, 
because the author thinks only in terms of the ‘‘mvstizal dignity of the 
sovereign state,” not in terms of functional necessity, but is also completely - 
isolated. All the officials of international organizations, all the writers on 
‘this subject such as Ray, Schticking and Wehberg, Géppert, van Vollen- 
hoven, Rey, Jacques Secrétan, Roger Secrétan, S. Kaufmann, A. Ham- 
marskjold, and Ranshofen-Wertheimer agree that privieges and immuni- 
ties are indispensable for tha efficient working of international organizations. 
This absolute necessity has recently been sharply underlined by the legal 
adviser to the International Labor Organization.® 
But these privileges pose a new problem—and this ‘s the main reason why 
the new formula cannot b2 considered as a lowering of the standard, but 
rather as a recognition thas tke problem is new. While most writers of the 
inter-war period, under the impact of Article VII, paragraph 4, of the 
Covenant, dealt with she problem as one of the extension of diplomatic 
privileges to non-diplomatists, the insight into the fact that we have here 
to do with a new develcpment, different from that of the privileges of diplo- 
matic agents, is to be Zound, here and there, already in this period. The 
Adatci-de Visscher Report of 1924 emphasizes the diference between our 
problem and that of diplcmatie agents. Van Vollenhoven underlines the 
fact that we are dealing here with a new development and similar hints can 
be found in the writings of Suzanne Basdevant. Sir Cecil Hurst wrote in 
1929 that the formula of diplomatic privileges is ‘‘unfortunate,’’ as inter- 
national functionaries 2xercise no diplomatic function. 
it is the confusion between the two problems which explains the negative 
attitude taken in the Eepcrt of David Jayne’ Hill in the Institut de Droit 
International, where it is considered an exaggeration to ask for. diplo- 
matie privileges for international functionaries, as the League is not a 
state, there is no reciprocity, and no state responsibility. It is the same 
confusion which has hampered and even still hampers the building up of an 
adequate law of privileges and immunities for internaticnal organizations. 
From this confusion stams the attitude of discrimination against nationals, 
the restriction to the state in which the organization Las its seat, the quarrel 
about the immunity from income tax and other aspects of the problem. 
Divlomatic privileges catinot serve either as a maximum or as a minimum 
standard. In some respecis less, in others more, is necessary. New privi- 
leges and immunities, not necessary to diplomatic agents, have to be created. 
The problems posed by tha privileges and immunities c= the international 


e2 ©. Wilfred Jenks, The Hecdquarters of International Institutions, A Study of their 
Location and Status, London, 1945. 


63 Annuaire, Vol. XXXII. Session de Lausanne, 1927, Vol. 1, pp. 420-438. 
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organizations themselves and, in particular, of public international corpo- 
rations, ave completely new. 

Just as the first railroad coaches and TE looked like Joraodrani 
vehicles without hcrses, and it- was some time before these new means of 
transport found a form adequate to their functions, so the problem of 
privileges and immunities of international organizations started historically, 
by analogy, as an exteysion of diplomatic privileges to non-diplomatists. 
Now the development has reached a point, however, waere the different 
nature of the new problem‘ is realized ‘and where a new law, independent 
and emancipated from that of the privileges of diplomatie agents, has to be 
created. Such a creation of a new law has also bezome necessary through 
the dropping of she formula of Articl2 VII, paragraph 4, of the Covenant 
which brcught about a reception of the corresponding general international 
law. 

This new law tends, first, to a codification of the privileges and immuni- 
ties of the UN, and, second, to the unification of these privileges with those 
of the specialized agencies. Such codification and unification will have to 
lay down the hasis, ways, and methods of granting these privileges and im- 
munities and regulate in detail the privileges of the representatives of mem- 
bers, of the international organizaticns themselves, of international judges, 
and of al: international agents and officials. 

Finally, the ultimate end is the creation of a new, ger-eral international 
law on tais topte. Here the already existing privileges of other inter- 
national organizations will have to be taken into consideration. It will 
have to ba cansicered whether and how far such priviliges shall be granted 
the other international tribunals, international administrative unions and 
so on, alrzady existing or to be created in the future.** The problem will, 
therefore, also eater into the problem of the codification of international 
law, with which the UN is charged sy Article 15, paragraph la, of the 
Charter. 


II. Privileges and Immunities of the Representatives af the Members 


In building u3 a new international law, concerning privileges and im- 
munities of international organizatiors, a new law independent from that 
of the privileges of diplomatic agents, it is logical to start with the problem 
of the privileges of representatives of the members. Jacques Secrétan 
wrote in 1928 that Artizle VII, paragraph 4, of the Covenant does not con- 
stitute an innovation in this respect. This is true to a c2rtain extent, but, 
as we shell see, only to a certain extent. For these representatives repre- 


64 A, Hammerskj3id proposed extension even to fonctionnaires irternationaux à statut 
national, such ag the jndges at the Mixed Courts of Egypt or the edministrative officials 
of the International Zon2 at Tangiers, and even to members of private organizations, 
acting in the internationel interest, Buel as zhe members of the International Red Gross 


Committee. 
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sent a single, sovereign state which appoints, instructs, and recalls them and 
to which they are responsible. The Vienna Protocol of March 9, 1815, 
already gave full diplcmatie privileges te ‘‘diplomatie agents cn an extra- - 
ordinary mission.” True, the representatives of a member are, contrary 
even to extraordinary Ciplomatic envoys, not accredited to a sovereign state. 
But long ago extraordinary envoys, representatives of their states at gen- 
eral international conzerences and accredited to these conferences, were 
held to be extraordinary envoys'in the sense of the Vienna Protocol. 

Yet the position of the representatives of members is somewhat different. 
They are not accredited to conferences, held within the zramework of gen- 
eral international law, but to meetings of international crgans which fune- 
tion on the basis of a particular, treaty-created, Constisution. They are; 
at one and the same time, national organs and a part cf an international 
organ; they constitute in their person a personal unien of two organs. 
Even so, they can be taken as extraordinary diplomatic envoys, as ex- 
pressly stated in Article 2 of the Havana Convention of 1928 on diplomatic 
officers. 

. If the representatives of members are diplomatie ag agens or invested with 
‘diplomatic rank’’ they erjoy full diplomatic privileges and immunities on. 
the basis of general. international law. That is why these privileges were 
given in the League also to representatives of non-memb2rs, wko could not 
- invoke Article VII, paragraph 4, of the Covenant. 

Such representatives of members appear at international.conferences and 
congresses, at the congresses of international administrative unions, on river 
commissions, and so on, on many temporary commissions and boards created 
‘by the Paris Peace Treaties or which will be created by the, new peace 
treaties, at the Assembly and Council of the League of Nations, in the con- 
ferences convoked by and held under the auspices of the League and the 
League’s consultative organisms, permanent or temporaty commissions, at 
the General Conference and the Governing Board of the International 
Labor Organization, at the general conferences, commiss.ons and boards of 
the special organizations o2 the League and of the institctes put at the dis- 
posal of the League by single states. 

Diplomatie privileges and immunities pertain to the representatives of the 
American Republics ai the Conferences of American States, special Inter- 
American Conferences, the Meetings of Foreign Ministers, and other official 
Pan-American or Central American Conferences. The members of the 
Governing Board of the Pan American Union are now, or the basis of Reso- 
lution -IX of the Mexico City Conference of 1945, speciel envoys but they 
-have each the rank of Ambassador and naturally enjey full diplomatic 


65 Institute of Intellectual Caöperation, Paris; Institute for the Jnification of Private 

Law, Institute for Educational Films, both at Rome; Internatioral University, of Hy- 
- giene, Paris,’ 1930; International Institute for the Study of Leprosy, Bio de Janeiro, 
1941. 
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privileges. Thus in Washington a second, ‘‘Pan-American,’’ Diplomatic 
Corps has come :nto existence, and a third one in this country in New 
York, made up of representatives in the UN Security Council. l 

Yet Article VIT, paragraph 4, of the Covenant did contain some innova- 
tions in tkis respect. There are to be mentioned, first, representatives of 
members, who ars not diplomatic agents nor invested with ‘‘diplomatic 
rank,” such as Fcrzign Ministers, Prime Ministers, or other non-diplomatic 
official personalities. Full diplomatic privileges granted to them can hardly 
be based on ganeral international.law. The representatives of members in 
the International Labor Organization were given full diplomatic privileges 
and immunities, even if they represented states not members of the League. 
Further the protlem of representatives who were private persons arose. 
Full diplcmaziz privileges and immunities were granted at the General 
Confererc2 of the ILO to the delegates of workers and employers. Finally 
a completely new issue arose with regard to the permanent delegates of 
Member States accredited’ to the League at Geneva. They represented 
their state but were accredited to the League in the person of the See- 
retary Generel and differed from other representatives in that they were 
not members of :nternational organs. The League had, contrary to the 
opinion of Schticking and Wehberg, ro active and passive right of legation. 
Switzerland granted to these delegates diplomatie privileges.®” 

Article VII, paragraph 4, of the Covenant granted to the representatives 
of the members d:plomatie privileges and immunities. Article 105, para- 
graph 2, cf the CN Charter grants only ‘‘such privileges and immunities 
as are necsssary for the independent exercise of their furctions in connec- 
tion with the Orgnization,” ® and Article 105, paragradh 3, enables the 
General Assembly of the UN to make recommendations or propose conven- 
tions to the Mem>ar States for determining the details of the application 
of paragraph 2.7? But Article IV of che UN Convention, section 1, para- 
graphs f and g, givas to the representatives of the members diplomatic privi- 
leges and immunities. It is made clear by section 11 that these privileges 
pertain to all representatives of members in al the principal and subsidiary 
organs of the UN—-the General Assembly, the Security Council, the Eco- 
nomie ard Social Council, the Trusteeship Council, the Military Staff Com- 


66 William Martin, Représentation permanente des Etats membres auprés de la Société 
des Nations a Geneve, in Revue de Droit International (Sottile), April-June, 1925, pp. 
150-182. ; 

67 Answar of Switzerland to Questionnaire 3 B of the Committee of Experts for the 
Codifiecaticn of Interastional Law, in League Doc. C. 196, M. 70, 1927. I. p. 249. 

68 The eame farmula in EDITO, Art. 8, var. 18, egually sec. 3 oZ the British Act of 
1944. Ths Constitutions of some Specialized Agencies do not mention the legal status 
of representatives of the members. 

69 Similarly Res. 32 of the UNRRA Council, Art. 74, par. 2, of the suggested Charter of 
the ITO, Art. 67 of ke Constitution of the WHO. 

70 Equally Ars. 74, par. 3, of ITO, Art. 68, of WHO. 
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mittee, the Atomic Energy Commission, the Balkan Commission and so on— 
and to conferences convoked by the UN. 

The granting of ‘‘diplomatic’’ privileges again results in a reception. of 
general international law. All diplomatic privileges anë immunities are 
granted to the representatives of members, for instance that of ‘‘inviola- 
bility.” Because of this reception of general mternational law, which 
does not concede diplomatic privileges to the agent diplomatique régnicole, 
diplomatic privileges are not accorded to representatives of the members in 
relation to the states of which they are nationals or—an innovation—of 
which they are or have been the representatives.”? These privileges are 
naturally enjoyed by the representatives also with regard to their private 
acts, and during the whole time of their being representatives of the 
members.7® 

These privileges are not only enjoyed by the representatives themselves, 
but also by the ‘‘deputy delegates, advisers, technical experts, and secre- 
taries of delegations.’’ 74 

But the representatives nezd more privileges than those granted by gen- 
eral international law. Article IV, section 11, paragraphs a-e enumerates 
immunity from personal arrest or detention from seizure of personal bag- 
gage, inviolability of all papers and documents, the right to use codes and 
to receive papers or correspondence by courier or in seal2] bags; all these 
privileges are already given by general international law. Further exemp- 
tions in respect of themselves and their spouses from immigration restric- 
tions, aliens’ registration or national service obligations, and from currency 
or exchange restrictions are granted to them. The exemption from taxation 
is made by section 13 a matter of law. That section lla grants them im-. 
munity from legal process of any kind in respect of words spoken or written 
and all acts done by them in their capacity as representatives, and that 
under section 12 this immunity is continued even if they are no longer the 
representatives of memoders, has, as in the case of ordinary diplomatic 
agents, nothing to do with their diplomatic privileges and does not consti- 
tute an-‘innovation. These acts are ‘‘acts of state’’ and are imputed by law 
not to them but to the states they represent. But the insistence by section 
12 on complete freedom cf speech and independence in the discharge of their 


71 See Swiss Confederation v. Justh. Switzerland, Federal Assizes. First District 1927 
(40 Revue Penale Suisse (1927), p. 179) (English translation in ML O. Hudson, Cases 
and Other Materials on International Law, St. Paul, 1936 (2nd ed.), pp. 795-797). See 
now also the letter of the Ukrainien Foreign Minister Dmitri Z. Mannilsky to the Secre- 
tary of State Byrnes at the occasion of the criminal attack uvon two members of the 
Ukrainian delegation to the Jeneral Assembly of the UN: New Yors Times, November 
24, 1946, p. 58. 

72 UN General Convention, Art. IV, sec. 15. Thus also British Act of 1944, American 
Act of 1945, sec. 7a. 

7a ‘¢while exercising their functions’? (UN General Convention, Ari. IV, sec. 11). . 

14 UN General Convention, Art. IV, sec. 16. i 
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duties :s important. Another new davelopment, not contained in general 
international law, but made necessary by the funetions of the representa- 
tives of members, is that all these privileges are granted them, under Article 
IV, section 11, also “during their joumey to and fron: the place of the meet- 
ing” of the international organs. Tte privileges are, further, not only en- 
joyed in a single state, but in any state member of the international 
organization. 

A special problem arises from the fact that, contrary to ordinary diplo- 
matic agents, tha state of the place of the meeting does not have at its dis- 
posal the extraozdinary procedure of asking tke sending state for the recall 
of the representatives. To conciliate and counterbalance their privileges 
with the territorial needs of the state of tie meetixg, Article IV, section 
14, gives the members not only a right but imposes 1pon them a duty ‘‘to 
waive the immunity of its representative in any case where in the opinion 
of the memker the immunity would impece the course of justice, and it can 
‘be waived without prejudice to the purpose for whicn’ the immunity is 
accorded.” 7 rue this is more a moral then a legal duty, as its fulfillment 
is left to the non-revisable judgment of the member itself. 

. All the representatives of the memers enjoy these privileges. But they 
must be representatives of the members.. International judges are not rep- 
resentatives cf she members. And there are representatives of the mem- 
bers or non-members of the parties before the Court who are not extraordi- 
nary diplomatic envoys and were up to now not g-ven special privileges. 
Article 42, parazraph 3, of the Statute of the Court cf International Justice 
‘now gives—an :nnovation—‘‘to the agents, counsel, and advocates of par- 
tiès” (that is members or not) “before the Court tha privileges and immu- 
nities necessary to the independent exercise of their Jut-es.”’ 

Finally members of the commissions o2 internaticnal organizations, who 
are direztly appointed by the organizatior to be partial organs of inter- 
national organs, are not representatives of the members. They represent 
the international organization. Their privileges,. therefore, constitute a 
different problem. 


III. Privileges and Immunities of the Invernationa: Organizations 


The problem of privileges and immunities of the international organiza- 
tions themselves is obviously a new problem, differeat from that of the im- 
munities of diplomatic agents. While there are precedents, even dating 
back prior to 1920, the writers of the inter-war perioc, mostly concerned 
with the immunities of international functionaries, paid little attention to 


` 75 Thus the Argentinian delegate Dr. José Arce waived his immunity and paid a $15 

, fine for contravenzion of the New York laws (New York Tines, November 14, 1946, p. 
11). Equally Dr. Max Steemberger, finarcial adviser to the Netherlands Government 
(the sama, November 23, 1946). i i 
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this specific problem. The problem does not constitute a small, secondary 
matter, however, but is just as.is the problem of financing international . 
organizations,”® a vital one, and one which constitutes an indispensable 
- condition for the efficient work of international organizations. It is from 
the immunities of the organizations themselves that the immunities of their 
different institutions, organs, and officials are derived. The building-up 
of a new and complete international law concerning this topie will have to 
take into consideration the following problems. 

(1) B The func-ional principle as the basis seems now almost uni- 
versally recognized. Complete independence from the local authority, as 
granted to the Europear Danube Commission, in order to enable it to fulfill 
its international functions, constitutes. the raison d’éire. The functional 
principle furnishes not ‘only the basis but also the standerd of the extent 
of the privileges and immunities required. The ‘‘necessary’’ privileges 
and immunities must be granted. The accent obviously will have to be on 
the ‘‘immunities’’ necessary for independent functioning, rather than on 
‘*privileges,’’ which dea! more with questions of honor, courtesy, and proto- 
col. Nevertheless the dignity and prestige of an international organization 
may very well be an important point. The principle of the equality of 
states also constitutes a basis in some respects. 

(2) Methods of granting privileges and immunities, Jenks ™ envisages 
three different ways in which immunities may be granted. One way would 
be to grant an international organization statehood over an internationalized 
area, as over an internstionalized Austria. But this writer would not be 
in favor of making a state out of an international organization. Jenks 
would prefer the second way, ‘‘internationalized headquarters, governed 
by international author-ty and not subject to the jurisdiztion of any one 
state” and cites Vatican City and the District of Columbia as examples. 
But Vatican City is & sovereign state and the District of Columbia is cer- 
tainly a part of the Unised States. While there was some talk to establish 
an ‘‘internationalized area’’ around Geneva, by.the cession of territory by 
Switzerland and France. the practical possibilities of this method are slight. 
The UN certainly will Lave its headquarters in New York City, that is in 
the United States. f 

As international organizations will, in all likelihood, continue to be lo- 
cated on the territory. of one or more sovereign states, the functional prin- 
ciple demands that they be made independent from the local territorial 
authorities. The grantng of immunities merely by municipal statute, 
whether to a particular crganization, or by an Act of a more general nature, 
a voluntary granting, is certainly no adequate method, as such law may at 


76 C. W. Jenks, ‘‘Some Legal Aspects of the Financing of International Institutions,’’ 
in Transactions of ‘the Grotias Society, London, Vcl. 28 (1948), pp. &7-132. 
‘77 Work quoted above, nots 62. . 
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any time be changed or repealed by the state in question. It would also 
make impossible the uniformity of the law of immuzities.. 

An ‘‘agreement’’ between the organization and the state of its seat, as 
the Swiss modus vivendi of 1926, is equally not an adequate method. The 
legal natare of sich agreement is doubtful; it is not aa international treaty ; 
both parties car. at any time renounce it in part or as a whole. It leads 
only to an agre2ment with a single Member State and “fails to afford a 
. solid lezal foundation for the permanent independenze cË the international 

organization.’? 7* : 

The only adequate method is to grant these immunities in the basic in- 
-ternational ireazy, creating identical and binding international obligations 
upon all Member States. The Conszitution, like the Charter of the UN, 
may contain cnly the standard and leave the details to further action. The 
UN eorractly decided, for the laying down of these details, against mere 
recommendations +o the Members, but in favor of a treaty. This ‘‘UN 
General Convention’’ is contrary to the modus viveadi of 1926, a.genuine 
international treaty, which has to be ratified by eaci mamber; the vote of 
approval by the Generel Assembly was equivalent to ratification by the 
UN. The Contracting Parties are, on the other hard, each Member State 
and, ox. the other, the UN as such. Thus, identical norms are created for 
all Member States, the coming into force of which zs well as amendments 
are controlled by the UN. Under section 36 of the General Convention the 
Secretary General may conclude with ary Member Stetes supplementary 

- agreements; but hə acts on behalf of the UN and this agreement is subject 
to the approval, ¢.2., ratification, of the General Assembly. As the law is 
laid down by the supra-ordinated treaty, it is inadmissible to put in phrases, 
such as ‘‘insofar es it may be possible under the ccnstitutional procedure 
of a Member.’’ * 

(3) International Personality of International Organizations. Prior to 
the problem of immunities arises the problem of th2 lezal status of inter- 
national organisations. Here the first problem is that of its international 
personality. This problem has been obscured by the traditional theory 
according to which. only sovereign states can be persoas in international 
law. For that reason the possibility of the interrational personality of’ 
internétionel organizations has either been denied or untenable attempts to 
construe it as a sovereign state have been made.®® But it is clear that, 
while soverzign scates are the normal and full persons in international 
law, ncn-states may be such persons ® if internationa. personality is granted 

78 Jenks, werk quoted above, note 62,-p. 46. 

79 This phrase stands in FAO, Art. XV, par. 2. 

80 See Holtzendcrif’s construction of the European Danube Commission as a ‘‘ fluvial: 
‘state.’? 

81 R. Knubben, Die Subjekte des Voélkerrechts, Stuttgart, 1£28. M. Siotto Pintor, Les 
sujets Ču droit international autres que les Etats, Hague Resueii des Cours, 1932, Vol. 
II, pp. 251-361. : : 
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to them, expressly or impliedly. It follows that an international organi- 
` gation is not ipso facto a person in international law, and, i? it is, its legal 
status is not necessarily identical with that of a sovereign state. It is 
always a question of the analysis of positive international law. Such 
analysis shows that most international organizations dc not have inter- 
national personality." But the League of Nations, no doubt, had inter- 
national personality. The same is true of the UN, as shewn by its 
capacity of concluding international treaties under Articles 43 and 105, 
paragraph 3.*4 

(4) Legal capacity of international organizations under private munici- 
pal law. From the problem of the international perscrality of interna- 
tional organizations must be clearly distinguished the very different second 
problem of their legal status, namely the problem of their -egal capacity un- 
der private municipal law. This latter capacity is indispensable, as these 
organizations have to ‘‘enter into innumerable transactions governed by 
the municipal law of diferent countries which are incidental to their daily 
operations.” 5 Such legal capacity has indeed always been granted by 
- the state of the seat and it can be said that this state was under an inter- 
national obligation to grant it, so far as it is necessary for the fuldllment 
of its functions and not beyond the powers granted to it by its Constitu- 
tion. Such legal capacity is now expressly granted—capacity to con- 
tract, to acquire and dispose of movable and immovable property, and to 
institute legal proceedings—bv the Charter of the UN and the Constitu- 
tions of the Specialized Agencies. The new development consists only in 
that that the basic treaty iraposes such obligation for each Member State. 

(5) The single privileges end immunities. From legal capacity, which is 
enjoyed by any private corporation, must be distinguisted special privi- 


82 Josef L. Kunz ‘‘Experienc3 and Technique in International Administration,’’ in 
Iowc Law Review, Vol. XXXI (November, 1945), pp. 40-57. 

83 Recognized by Switzerland in the modus vivendi of 1926. There is a rich mono- 
graphic literature on this subject. Sea also the literature on the international personality 
of the International Institute of Agriculture. Josef L. Kunz, Die Staatenverbindungen, 
Stuttgart, 1929, pp. 50 ff. and in general; Wan der Lühe, Die internationale Juristische 
Person, 1931. 

84 That is why under Sec. 30 of the UN General Convention diffzrences between the 
UN and a Member are to be decided by an advisory, but binding, opinion of the Inter- 
national Court of Justice. Different is Art. 6&8 of WHO which provides for the estab- 
lishment of details concerning immunities by a separate agreement which is to be pre- 
pared by the Organization Dut is to be concluded between the Members. Jenks, work 
quoted, p. 39, asks for the recognition of the international persanality of :nternational 
instizutions as the basis of their capacity to conclude with states ard other international 
instizutions agreements governed by international law. 

85 Jenks, p. 39. 

86 See for the Pan American Union Josef L. Kunz, ‘‘The Pan- American Union in the 
Fiel of International Administration,’’ in Iowa Law Review, Vol. XXXI- ae pp. 
58-89, at pp. 79-80. 


850 THE AMERICAN JOURNAL OF INTERNATIONAL LAW - 


leges and immunities. There are earlier xrrecedents ;- Article VII, para- 
graph 5, of the League Covenant granted inviolabilitr to the buildings and 
‘other proper=y oacupied by the Leagu2. The modus vivendi of 1926 speci- 
fied the details. Article 105, paragraph 1, of the Charter gives the UN 
the ‘‘necessary’’ privileges and immunities on a funci‘onal basis. The 
new developmanz is here again that these Immunities are granted in the 
territory of eack Member State; for the UN can have offices and assets 
„elsewhere than at its seat. The study of the UN Generel Convention, see- 
tions 2-10, exhibits the following privileges and immunities: immunity 
for UN property and assets, wherever lceated and by whomsoever held, 
from every form of legal process," inviolability o? premises, immunity 
from search, requisition, confiseation, expropriation and any other form of 
of interfererce {whether by executive, administrative, judicial, or legis- 
lative a2tion), irvislability of archives and premises, freedom from finan- 
cial controls, regulations, or moratoria of any kind, rigat to hold funds 
and gold or curraney of any kind and to operate acccunts in any currency, 
freedom to transfer funds, exemption of assets, income, and other property 
from all direct taxes, exemption from custom duties ard prohibition of 
and restrictions’on imports and exports neaded for its official use, most 
favored diplomatic treatment as to: Driorizies, rates and taxes on mails, 
cables, zelegrams, radiograms, telephoto, telzphone, and other communica- 
tions, freedom from censorship, and right io use ecdes, dispatch and re- 
ceive its correspondence by courier or in bags under diplomatic privileges 
and immunities.* Nevertheless the UN Zone in New York, for example, is 
in the United States; there is no fiction of ‘‘exterritoriality.’’ The normal 
United States civil and criminal law applies also in the UN Zone. Under 


the UN-US agreement of June 26, 1947, the site of tke New York City — . 


headquarters of the UN is declared ‘‘uncer the control and authority 
of the UN” and is granted ‘‘inviolability,’? but no exzerritorial rights. 
The area remains United States territory and the laws.of the United 
States, federal, State and local, will apply in all cases, except where specifi- 
cally laid down otherwise. Federal, State, or local officials. can enter only 
- with the consens cf the Secretary General of the UN. Service of legal 
process, includirg seizure of private property, can take place within’ the 
area only by consent o? the Secretary General. The UN has the right to 
establisn its own radio station, airport, and postal service. Disputes þe- 
tween the United States and the UN on interpretation and application 
of the egreement are tc be settled by a Tritunal of thre2 arbitrators. 

(6) The special problems of International Public Corporations. Special 


87 See fcr the PAU Penfield, in this JOURNAL, Vel. XX (1926), pp. 257-262; for the 
International Institute of Agriculture, Italian Court of Cassation 1931 (Annual Digest 
of Publie International Law Cases, 1929-1920, No. 254). 

88 Sim‘larly the Constitutions of the Specialized Agencies. For details as regards the 
UN in the state of the seat sze Draft Convention: F ‘C, Rep. pp. 7E-86,. Á 
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problems arise with regard to the so-called international public corpora- 
tions,® as they existed in the Bank of International Settlemients,®° to which 
special privileges and immunities had been granted. They exist today 
in the Inter-American Bank, in the International Monetary Fund, the 
International Bank for Reconstruction and Development, and they may 
be created on a great scale in the Atcmic Energy Development Authority. 
They are, in Friedmaan’s Gefinition, ‘‘international corporate bodies 
established for purposes of international government, but constituted as 
commercial enterprises. * Such an institution must be really interna- 
tional ih character with managerial and financial autonomy. It should 
have, according to this author, its Constitution in a basic international 
treaty, independent financial existence, legal ownership of funds, constitute 
an international public service, but be subject to the control of an appro- 
priate international organ. Friedmann asked for them the status of an _ 
‘international legal person.” But it is clear that he is not thinking of 
personality in international law, but only of full corporate status in every 
Member State, although they remain in their private transactions subject 
to municipal law, to be determined according to the rules of Conflict of 
Laws. But he asked for corporate status in all Member States and on the 
basis of an international charter of incorporation.™ 

(T) Methods of counterbalancing the privileges and immunities.. As 
international organizations are nationals of no sovereign state the counter- 
balance in the case of diplomatic immunities—recall, civil and criminal 
jurisdiction of the sending state—is here lacking. Shell: international 
organizations be immune from any jurisdiction? Here again the new 
character of our problem, which calls for a solution, is demonstrated. 
There is another diference: The immunity of diplomatic agents from the 
jurisdiction of the receiving state lasts only as long as they are diplomatic 
agents; later action can be brought against them and a Statute of Limita- 


89 W. Friedmann, ‘‘International Public Corporations,’’ in Modern Low Review, Lon- 
don, Vol. VI (1942/43), pp. 285-207. 

90 Created by the Hague Ccnvention of January 20, 1930, M. O. Hudson, International 
Legislation, Vol. V, pp. 307-313; 104 L. of N. Tr. Ser., p. 441. See J. F. Williams in 
this JOURNAL, Vol. XXXIV (1930), pp. 665-673; C. Cereti, La personalità giuridica 
della Banca dei Regolamenti Internazionali, in Rivista di Diritta Pubblico, Vol. XXIII 
(1931), pp. 169-198; G. Beitzke, Die Rechtsstellung der Bank für Internationalen Zah- 
lungsausgleich im Völkerrecht, Leipzig, 1932, Reynolds, ‘‘The Legal Structure of the 
Bank of International Settlements,’’ in American Bar Association Journal, Vol. XIX 
(1933), pp. 289-293. 

21 The Bank of Internatioral Settlements at Basel was, notwithstanding its creation 

` by international treaty and its far-reaching immunities, legally a Swiss corporation that 

received its charter from Switzerland. In the same way the Inter-American Bank gets 
its charter from the United States. A recent Inter-American organ, which is not a 
public international corporation, tus Inter-American Institute of Agriculture, which has 
its seat in Turrialba, Costa Rica, is incorporated under the laws of the District of 
Columbia. i 4 
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tions cannot be set up as a defense.®? But international organizations are 
supposed to hare a permanent existence. 

The oldest wey of effecting a counterbalance, taken from the law of dip- 
lomatice zgerts, is the waiver of immunity. Such waiver can be made in a 
special case, but must be made expressly. There is no duty to waive the 
- immunity, and seczion 2 of the UN General Convention adds: ‘‘It is under- 
stood that no waiver of immunity shall extend to any measure of execution.”’ 

Secticn 6 cf the General Convention states that in vespect of freedom 
from financial controls the ‘‘UN shall pay due regerd to any representa- 
tion made by the Government of any member, in so far as it is considered 
that effe2t can de given to such representations without detriment to the 
interesis of the UN.” Here again there is no legal duty, as the decision is 
left within the diseretion of the UN. 

It must be remembered that international PEE EN EN are immune in 
most cas2s only from local jurisdiction, but not from local laws which they 
are, therefore, in duty bound strictly to observe Im torts cases this 
eounter-balancing can be done by obligatory insurance against third- 
party risks, as now provided by Part IV of the UN Gereral Convention. 

Already writers où the inter-war period have proposed the creation of 
special fora for the settlement of conflicts in which international organi- 
zations are involved. While these suggestions have not as yet been fol- 
lowed, section 20a of the UN General Convention pres2zibes that the UN 
shall make provisions for appropriate modes of sezt_ement of disputes 
arising out of contracts or other disputes of a private law character to 
which the UN is a party. The problem is of particular importance in the 
ease of public international corporazions. It is, in ths respect, interest- . 
ing to compare Article IX, section 3, of the Monetary Fund Constitution, 
which grants inmunity from judicial process, except if expressly waived 
for any proceedirgs or in the terms of any contract, with Article VII, 
section 3, of the International Bank Constitution, which provides the 
conditions under which action against the Bank may be brought. 


IV, Privileges and Immunities of International Punctionaries 


(1) International Judges. International Judges stard in a category by 
themselves.. They are neither representatives of members, nor ‘‘officials’’ 
of an internat:onal organization. Since 1899 international conventions 
have grented diplomatic privileges and imrounities to certain international 
judges. Agents, counsel, and advocates of parties beore the Court are 
representatives of members; the Registrar and officials of the Registry are 
international onicials. 

In tke agreement of 1928 with Eolland the Judg2s of the Permanent 
Court oc? Inter~ational Justice were granted the diplomatic privileges and 


92 Musurus Bsy v. Gadban, Great Britain, Court 23 Appeals, 18€4: 2 Q. B. 352. - 
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immunities granted to heads of diplomatic missions, accredited to ‘the 
Netherlands and had a position analogous with the Diplomatic Corps, 
enjoying precedence immediately after that body. This gave rise to in- 
teresting questions of prececence.®** It shows that not only the functional 
principle, but also honor and .prestige can be involved in these problems. 
Manley O. Hudson ™ calls the Dutch agreement of 1928 ‘‘hardly altogether. 
satisfactory’’ and finds that the Court was not sufficiently exigent in this 
respect, that the proper respect for the Court as an international institu- 
tion seems to demand tkat international judges be given precedence over 
the representatives of any single state. It shows alsa that the analogy 
with the Diplomatic Corps does not fit the situation, that a new law has 
to be created. Already van Vcllenhoven had stated thai the conditions 
and necessities of an international judge are different from those of diplo- 
mats. Hudson says that ‘‘rew standards are needed for determining the 
status of high international officials and that they should be developed 
without a slavish regard for the past.’’ 

Indeed, an internatioral judge does not need free communication with 
his own government. On the ozher hand, he needs the necessary privileges 
and immunities in each Member State; he needs the right of free transit 
on his way to and from his duties, a right which is of vital interest. Also 
the national discrimination, as found in the conventicns of 1899 and 
-1907,°° as practiced in tae Dutch agreement of 1928, is to be explained 
from the law of diplomazic privileges and immunities. 

(2) International Experts. A special position is that of international 
experts, technical counsel, members of a consultative commission, ap- 
pointed by an international organization, but not working under its con- 
trol. They were, under Article VII, paragraph 4, of the Covenant, mostly 
excluded from diplomatic privileges and immunities.” Roger Secrétan 


93 E, Genet, Un problème dz preséance, in Revue de Droit International et de Législa- 
tion. Comparée, Vol. XIV (1933), p. 254; A. Hammarskjöld, Un problème de preséance, 
in Acta Scandinavica Juris Gentiun, Vol. IV (1932), pp. 158-165; L. Aubain, Un nou- 
veau Protocole de Vienne?, in Revue de Droit International et ce Législation Comparée, 
Vol. XV (1934), pp. 129-143 

294 The Permanent Court of International Justice, New York, 1943, op. 325-331. 

95 ‘'In the exercise of their duties end out of their own country’’ (Art. 46, 1907). 

96 At the time of preparing Art. 19 of the Statute of the Permanent Court of Inter- 
national Justice Sir Cecil Hcrst >roposed to drop the phrase en dekors de leurs pays, 
but tkis proposal was opposed by Huber and Loder. It has now been dropped in Art. 
19 of the Statute of the International Court cf Justice. 

97 In X v. Y and the Greek State (Annual Digest of Public International Law Cases, 
1983-34, London, 1940, pp. 387-88) the Court cf Appeals of Athans (1934) held that the 
members of the Greco-Bulgarian Mixed Emigration Commission enjoyed no jurisdictional 
immunity, as the Neuilly Convention of November 27, 1919, did not confer immunity 
upon them and as they performed independent duties and exercised their functions not 
for and under the League of Nations; they were not ‘‘officials’’ in the sense of Art. 
VII, par. 4, of the Covenant. 
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called this regulation in 1925 a solution biterde. Sections 22 and 23.of the 
UN Genzral Convention grant now to ‘‘exzerts on missions for the UN,” 
such privileges and immunities ‘‘as arə necessary fcr the independent 
exercise of their functions during the period of their missions.” 

(8) Internatcenal Officials. That function is the trae basis of the im- 
munitizs of international officials is now widely recognized; not represen- 
tation, uot state responsibility, not reciprocity. The problem derives from 
that o2 the immunities of international crgenizations themselves. Some- 
_times the. principle cf the equality of states has been daclared to form the 
real basis; thus Hammarskjéld, and, especially Suzanne Basdevant: no 
state must be ellowed to have a privileged position vis-à-vis the interna- 

. tional crganization, not even the state of the seat. The principle of the 
equality of statzs has particularly been insisted upon as the true basis for 
the immunity of international officials from direct taxation. The problem 
is a new one,” different from that of diplomatic privileges and immunities. 

(a) Definition. In building up this nex law it is first necessary to de- 
fine the concept of ‘‘international officials,’ to recognize that this concept 
is not identical with the wider concept of ‘persons invested with functions 

_of interzationa_ interest,’’ that the concert must be delimited as against, 
international jucges, international experts and representatives of members, 
who cen very well be parts of an international organ. We can accept Su- 
zanne Basdevant’s definition: ‘‘International public officials are persons, 

' who, on the basis of an international treety constituting a particular inter- 
national community, are appointed by this internationel community or by 
an orgen of it’’ (here lies the difference from the representatives of mem- 
bers) *‘and under its control’’ (here lies the difference from international 
experts) ‘‘to exercise, in a continuous way, functions in the interest of this 
particular international community, and who are subzect to a particular 

_ personal status.’’*® A uniform and general law of privileges and immuni- 
ties for internetional officials is a task; bat at the present time it seems 
that no such general customary international law has yet come into existence. 

(b) Extension. Shall privileges end im-aunities be granted to all inter- 
national organ-zations and their officials, or only to ‘‘important’’ inter-, 


98 Already tke Adatci-de Visscher Report stated that the agreement with the State of 
the seat and the assimilation of the League officials with diplomatic agents is ‘‘the- 
oretically inexact and would practically lezd to ax inadmissible inequality.’’ 

99 ¢¢Tnternationa. officials’? in the sense of Art. VII, par. 4, of the Covenant were the 
officials cf the Secretariat General, of the ILO, o€ the Saar Governing Commission, of 
the Registry of tte Permanent Court, the High Commissioner at Danzig, the High Com- 
missioner for Befagees, officials of the Paris and Rome Institutes, members of the Man- 

- date Commission, and of the many commissions cr the League, insofar as they had not 

. the status of ‘‘ incernational experts’’ or were representatives of the members, the High 
Commissioners of the League at Vienna and Budapest, Personnel of Nansen office and 
s0 on. 
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national organizations? The present tendency seems to be in the latter 
sense. International Administrative Unions are still for zhe most part ex- 
eluded. It seems also that the standard for ‘‘importance’’ is found in the 
consideration that the international organization wust be cherged with 
more than mere technical functions. But recently the Universal Postal 
Union and the Internationel Telecommunication Union were brought into 
relation with the UN. f 

The functional principle must also protect the states against too high 

demands and too great an extension of international immunities. Shall 
.they be granted to all officials of the ‘‘important’’ international organiza- 
tions? Article VII, paragraph 4, of the Covenant made no distinction 
whatsoever between the ‘‘officials’’ of the League. Rougier wanted the im- 
munities restricted to the Secretary General and'the Assistant Secretaries 
General. But Borsi stated in 1923 that such interpretation is in flagrant 
contradiction with the text. Yet in practice some discrimination had to 
be made. The modus vivendi of 1926 distinguished between members of 
the first category and the staff of the second category, who enjoy immunity 
only with regard to official acts and fiscal immunity from direct taxation, 
but remained, with regard to acts of their private life subject to the laws 
and jurisdiction of Switzerlend. The same distincti¢n between the higher 
and the other international officials was made by the Dutch agreement of 
1928 and the Italian law of 1930, concerning privileges and immunities of 
the International Institute cf Agriculture. The Adatci-de Visscher Report 
distinguished between higher and ‘‘purely technical or manual personnel’’; 
Politis proposed at the Zastitut de Droit International to distinguish be- 
tween agents de fonction and agents de gestion; Jenks speaks of ‘‘senior 
` officers.” 

(c) Duration. Internaticna_ officials enjoy the privileges and immunities 
not only at the occasion of exercising their functions, but during the whole 
time they are exercising their functions. 

(d) Immunity from jurisdiction for official acts. This immunity must 
be granted to all international officials of whatever category. Such immu- 
nity is not part of special ‘‘international privileges and immunities,’’ just 
as such immunity of diplomatists does not stem from their diplomatie im- 
munities. Immunity for official, acts is, as the Adatci-de Visscher Report 
has put it, ratione materiae, par le caractére intrinsèque de ces actes. Such 
immunity of all members of an international staff, irrespective of nation or 
rank, is, in the words of Jenks, ‘‘a sine qua non of the effectiveness of the 
immunities of the organizations themselves.” Official acts are by the law 
not imputed to the officials, but to the international orgarizations. 

(e) Acts of private life. In order to speak truly of an :nternational im- 
munity from jurisdiction, such immunity must cover the acts of the private 
life of the international offizials. Such immunities, contrary to the im- 
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munity for official acts, are ratione personae, although their basis and rea- 
son lies also in the fuxctional prineiple. Complete immunity must be 
granted, at least, for the higher officers of an international organization and 
such guarantee egainst national control, as Jenks emphasizes, must be un- 
qualified ; for ‘‘if the local State can exerzise jurisdicticn without waiver, 
then the determinaticn cf the official or private character of a peraculee 
act passes from <nternational.to national control.’ 100 

© (£) Place of immunity. International officials must be granted the neces- 
sary privileges and immunities not only in the State cf the Seat of the 
organization, bus in each and all Member States. 

(g) The single prwileges and immunities. Diplomatic privileges granted 
to international officials include inviolabiliiy for his person, effects, papers, 
and correspondence. Article VII, peragraph 5, of the Covenant granted 
inviolability also tc the residence of oficials of the Leagce. The privileges 
‘will include iramunity from local administrative, police, criminal and civil 
jurisdiction, anā immunity from direct taxation. Tc these privileges 
belong immunity from immigration restrictions, alien registration require- 
ments, national service obligations, exchange restriction, facilities for 
travel. As to the prcbiem of an international passport, the Secretary Gen- 
eral of the Leagne had already submitted to the Internacional Conference 
on Passports a memorandum on the granting of a diplomatic passport to 
the members of the Secretariat Generel. But serious arguments were made 
against this proposal. The granting of a passport, it was said, is an act of 
sovereignty ; the Leagu2 is not a state with sovereign rights; the Secretary 
General has no subjects. The proposed diplamatic passport should be valid 
in the territory of all Members witkout visa. Probably mindful of this 
precedenz,?°? section 24 of the UN General Convention row creates a UN 
laissez-passer, issued by the UN to its officials and which shall be recognized 
and accepted as a valid travel document by the authorities of Members; 
but it needs visa. This UN laissez-passer extends, unde? section 17, only 

‘to specified categories cf UN officials. 

(h) Wives, chiudren, immediate family. Diplomatic privileges inelude, 
in a derivative way, the extension to familles living under the same roof. 
The modus vivendi cf 1926 granted this extension to cficials of the first 


100 Work quoted, p. 40. ' 

101 In Assurance Générate des Haus et Accidents v. F. B. (Cow de Justice Civile, 
Geneva, May 6, 19%, Annual Digest, 1929/80, London, 1935, pp. 315/16) the Swiss Court 
decided that an official of the first category jf the ILO is immune from civil jurisdiction 
and cannot validly Tenounce his privilege; proceedings cannot be continued as long as 
his immunity is not waived by the Director cf the FO. . 

102 The Report af fhe Preparatory Commission ‘p. 62) propossd the creation of an 
international passport which ‘‘would not, of course, impair the sovereign rights of mem- 
bers in respect of granting visas.’? The word ‘‘ passport’? has now been lowered to 
laisseg-paszer. f 
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category. F. Rey, S. Kaufmann and other writers of the inter-war pe- 
riod opposed this extension end asked only that wives and childen be freed 
‘from police restrictions of residence and certain conditiors of admission. 
‘(i) Private suite, servants. As to the extension of tke privileges and 
immunities of international officials to their private suite and servants, with 
the exclusion of the nationals of the territorial state, opinions of che writers 
of the inter-war period were divided; Hammarskjöld was in favor, Roger 
Seerétan and F. Rey opposed. The first test-cases 1™ concerning servants 
of the UN do not allow yet to speak of a settled law in this respect, as the 
immunity has been either waived or the immunity appeal withdrawn. 

(j) The problem of National Discrimination. A particular consequence 
` of treating international immunities as diplomatic immunities has been to 
deny these immunities to international officials who- are nationals of the 
state of the seat of the interrational organization or to deny them these 
immunities in their own country. The figure of the agent diplomatique 
régnicole has been duplicated by that of the agent interastional régnicole. 
Already the treaties of 1899 and 1907 gave international judges diplomatie 
privileges only ‘‘when outside of their country.’’ This principle of ‘‘na- 
tional discrimination’? dominated also the inter-war period. The modus 
vivendi of 1926 gave officials of the League of Swiss nationality cnly immu- 
nity from Swiss jurisdiction for official acts, exemptions of League salaries 
from cantonal and municipal direct taxes, and exemption from or postpone- 
ment of military service cnly, if the necessity of training and the interests 
of the country permit and if their convocation for military service would 
be likely to interfere with the normal working of the League. A similar 


103 Parents of officials do not enjoy benefits of immunity. The mother of an official 
of the ILO of the second category was held rot to be entitled to claim any privilege 
(W. E. v. Office des Poursuites, Cour de Justice Civile, Geneva, Fekruary 16, 1929, An- 
nual Digest, 1929/30, London, 19£5, pp. 314/15). 

104 Case of driver David Sisson, Queens Traffic Court, New York; UN waived im- 
munity. Casa of Andrew Jackson before the City Judge at Yonkers; no plea of im- 
munity was made in this case (The New York Times, November 5, 1946, p. 5). The 
most interesting case is that of William Ranallo, chauffeur of Secr2tary General Trygve 
Lie, who was before the.Court of New Rochelle, N. Y., for speeding (Acting City Judge 
Rubin). Counsel for the UN stated that ‘‘immunity is not the same as the broad, un- 
restricted immunity of diplomats. It is only when the UN official is carrying out his 
duties that the immunity is involvel.’’ Judge Rubin took excepticn to the contention 
that all UN personnel, from highest to lowest, should have immunity, if engaged on UN 
‘‘funetions.’’ He said: ‘‘to establish such a principle would in effect create a large 
preferred class. Under diplomatic immunity the law violator is subject to return to his 
own country for punishment of viclations of U. S. law. Immunity to UN personnel 
could result in offenses receiving no punishment’? (The New York Times, November 9, 
1946, pp. 1,7). The immunity appeal was later withdrawn by Trygve Lie. The judge 
regretted this withdrawal, ‘‘as it left the question of right to immunity unsettled for 
future cases.’ For a detailed examination of the Ranallo Case see L. Preuss, ‘‘Im- 
munity of Officers and Employees cf the UN for Official Acts: the Ranallo Case,’’ in 
this JOURNAL, Vol. 41 (1947), pp. 555-578. 
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solution was reach2d in the Dutch agreement of 1928. This principle was 
confirmed by dezisions of courts.2° . 

The same idea is to be found to-day in municipal legislation # as well 
as in tke Constitutions of Specialized Agencies.°’ The Report of the Pre- 
paratory Commission *“* states: “It is also a principle that-no official ean 
have in the country of which he is a national immunity from being sued 
in respect of his non-official acts and from. criminal prosecution.’? 

But ttis principle of ‘‘national discrimination’’. has been strongly at- 
tacked aiready Dy tke literature of the inter-war period. The Adatci-de 
Visscher Report asked that no Member shall deny diplomatic’ privileges to 
its own nationals whe exercise a mission in the name of the League in their 
own territory. Schiicking and Wehberg termed the national discrimination 
“not uncbjecticnable.’’ ‚S. Kaufmann, F. Ray, Jacques Secrétan, Suzanne 
Basdevant, Hammarskjéld took a stand against national discrimination. 
The neeessity of independence from tha contzol of national authorities, the 
principle of the equality of states were the principal reasons. Jenks re- 
cently damandec immunity for all members of international staffs, irrespec- 
tive of nation ard rank, at least for official acts. 

‘‘National diszrimination’’ plays, apart from the proslem of exemption 
from military service, a principal role in two respects : immunity from juris- 
diction and immunity from direct taxation. The problem is different as to 
each of these two aspects. i 

(k) The regwation in the UN General Convention. Article v, sections 
17-21, deal with the privileges and immunities of officials. These norms 
are based on the granting of privileges acd immunities in all Member 


105 0. M, v. A. 3. Cour de Justice Civie, Geneva, March 2, 1929 (Annual Digest, 
1929/80, London, 1235, pp. 13/14): Creditors of a League official of Swiss nationality 
applied for an attachment of salary for debt. The Court held that A. C., a Swiss na- 
tional, was not enfitled to immunity. But as the League premises were inviolable, an 
attachment of his salary in-the hands of the employer could not be made. .See Avenol 
v. Avencl, France, Juge de Paix, XVI* arrondissement de Paris, March 8, 1935 (Annual 
Digest, 1935-37, London, 1941, pp. 395-397). Sentence in absentia to pay 12,500 francs 
per monzh to his wife from whom he was separated as maintenanze. Avenol appealed: 
as Secretary General of the League he was exempt under Art. VII, par. 4, from the 
-jurisdiction of the Courts of any member statė, including that of French Courts. The 
‘Court dismissed tha appeal, holding that (1) his privileges were strictly limited to Ge- 
neva and Switzerland’; (2) League officials 2xjoy no exemption in their own country. 

108 British Act 1344, Amarican Act 1945, sec. 7a (‘‘cther than Nationals of the 

U. 8.7’). 

107 Mcnetary Frad, Art. LX, sec. 8b: ‘not being nationals,’’ sec. 9b: tax exemption 
on salaries and emolumerts ‘‘for those, who are not Leal citizens, Local subjects, or other 
local naticnale.’?’? ECITO, Art. VII, see. 17e: exemption from taxation ‘‘except in the 
case of their own nationals.’” UNRRA, Rs. 32: ‘‘Each Member shall determine to what 
extent the privileges chall apply to its own nationals. and to non-rationals in permanent 
residence in its terztories.’? : 

108 p. 32. 
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States, without ‘‘national discrimination,” and on the basis of a differenti- 
ation of UN officials into different categories. -As to the contents, in some 
cases full diplomatic privileges are granted, in accordance with general 
international law, in other cases specified ‘‘necessary’’ privileges and 
immunities. 

There are three classes of officials. The Secretary General and all As- 
sistant Secretaries General have full diplomatic privileges ‘‘in respect of 
themselves, their spouses, and minor children.” 1° On the other hand, 
here and everywhere, privileges and immunities, flowing from general inter- 
national law, in respect of their privete suite and servants, are excluded. 
This section, therefore, adopts the suggestion, presented in 1921 by Rougier, 
and presented at that time as a hardly <enable interpretation of Article VII, 
paragraph 4 of the Covenant. l 

As to the UN officials below these ranks, section 17 leaves it to the Secre- 
tary General to specify the categories 2f officials to which the provisions of 
this Article shall apply; these categories shall be submitted to the General - 
Assembly and communicated thereafte> to the Governments of all Members 
as wall as the names of the officials included in these categories. Only the 
categories thus specified will enjoy the privileges of section 18. But in 
carrying out his function urder section 17 of the General Convention, the 
Secretary General proposed that ‘‘the categories of officials to which the 
provisions of Art. V and VI shall app_y should include all members of the 
staff of the UN, with the exception of those who are recruited locally and 
are assigned to hourly rates” end this proposal was adopted unanimously 
` by resolution of the General Assembly, 1st session, 2nd part, on December 
7, 1946.1092 

Section 18a grants immunity from legal process in respects of words 
spoken or written and all azts perforned in their official capacity. It is 
obvious that this immunity should not be restricted to officials of certain 
specified categories but granted to all officials irrespective of rank and 
nationality. _ 

Diplomatic privileges are granted in respect of exchange facilities and 
repatriation facilities in time of international crisis, further immunity from 
immigration restrictions and alien restrictons. While all other privileges 
are strictly personal, the last two privileges mentioned are given to the 
officials, ‘‘together with their spouses and relatives.” It is interesting to 
note that. whereas the full diplcmatic privileges. for the highest officials are 
granted also to their spouses and ‘‘minor children,’’ here the word ‘‘rela- 
tives’’ is used which goes much farther than minor children. Here again 
the private suite and servants of the oñicials are excluded. 

The officials of the specified eategor-es are further granted, in the terri- 
tories of all Member States and withont national discrimination, immunity 


109 See. 19. 
1098 UN Journal, No. 54—Suppl. A—A/P.+/50 (December 9, 194€). 
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from rational service obligations and exemption from taxation on the sal- 
aries end emoliments paid to them by the UN. It remains to be seen: 
whether the Member States, or all of thera, will accept tais proviso. 

The problem of exemption from taxation, even restricted to international 
salaries and 2moluments, is the protlem where the principle of ‘‘national 
discrimination’: has established its strongest bastions. While Switzerland 
and Halland grented to officials of the League and the Court also of Swiss 
and Dutch nationality exemption from taxation for their salaries, and the 
Italian law of 1330 took the same attitude as to Italian officials of the Inter: 
national Instituta of Agriculture, the French Ministry of Finance refused 
tax exemption Zor French officials of the Institute of international Intel- 
lectual Cooperziion at Paris. 

Suzenne Sasdevant has strongly defended the tax exemption of nationals 
exclusively, on the principle of the equality of states, according to which 
the state of the seet should not have z privileged position vis-à-vis the inter- 
national organization. ` It is not a question of a favor for. international of- 
ficials. Jenks -“ has insisted that ‘‘fiscal immunity is both an element in 
the independenze of international institutions and a device to prevent the 
imposition in te fiscal interest of a particular state of inequitable burden 
on funds held for ecmmon international purposes.’’ National discrimina- 
tion alsc leeds tc inequality of payment of international officials for equal 
work; hence tk2 Paris Institute of International Intellectual Cooperation 
paid the taxes on salaries for French officials. 

The fight against national discrimination in tax exemption of inter- 
national officials played a large role in the 5th and 6th Committee of the ` 
First Part of the General Assembly cf the UN, held in London. The prin- 
cipal stand in favor of national discrimination was taken by Senator Van- 
denberg, who, primarily, invoked the necessity of Congressional action and 
the ‘‘evils of a tax-free class.’ But in his Report as Chairman of a Sub- 
Committee he had to recognize that the Sub-Committee ‘‘>elieves that there 
is no alternative to the proposition that tax exemption for UN salaries is 
indispensable tc equity between Members and equality between personnel.’’ 

All kinds of =roposals were made: that in order to avcid creating a ‘‘tax- 
. free” elass, a tex should be imposed by the UN (Holland) ; but the United 
Kingdom objeczec; such tax would have no real purpose, and the UN is 
not a sovereign state ™* but an employer; no precedent exists anywhere of 
an employer texing an employee. In order to have. equal pay for equal 
work Norway proposed to increase the salaries of officials who have to pay 
taxes. Finally it was agreed that tax exemption should be granted to na- 
tionals but that in the meantime allowances be paid by UN for tax pay- 
ments, following the precedents of the Paris Institute. But Australia ob- 


110 Work quotec pp. 42/43. 
111 Same argument as against an international passport in the League of Nations. 
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jected that taxing Members should Lave to pay increased contributions. In 
. the New York meeting cf the UN General Assembly the Scviet Union, while 
exempting their own nationals from taxation and opposing UN taxation 
of its own employees, attempted to terminate UN compensation to the em- 
ployees for income taxes; the attempt was defeated, but the Soviet Union 
saw in it a ‘‘subsidizing’’ of the United States. 
(1) Counterbalancing the privileges and immunities of international 
oficials. Already the writers cf the inter-war period had recognized that 
-immunity from jurisdiction for irternational officials lso in their own 
state, leads, contrary to the situatior. with regard to diploratists, to difficult 
problems; in such case there would be ‘‘no jurisdiction at all’’ for League 
officials (Adatci-de Vissche> Report), there would be a “gap,” which ere- 
ates the necessity of sp2cial regulation (Schiicking aad Wehberg); ““de- 
nial of justice” (Jacques Secrétan), a ‘‘juridical vacuum’? (Schwelb). 1 
The remedy most favored, taken from the law of diplomatic immunities, | 
is the waiver of immunity by the leading international cficial*** Section 
20 of the UN General Convention makes it the right and duty of the 
Secretary General of the UN to waive the immunity of ny official in any 
case where, in his opinicn, the immunity would impede tke course of justice 
and can be waived without prejudice to the interests of the UN. Waiver 
of immunity for the Secretary Generalis the right of the Security Council. 
The UN General Convention further provides, to prevent the occurrence 
of any abuse, that the Secretary General be instructed taat the drivers of 
all official motor cars o? the UN and all members of the staff who own or 
drive motor cars shall be properly insured agairst third-party risks. 
Section 29b provides that the UN make provisions for appropriate modes of 
settlement of disputes invclving any official of the UN who by reason of 
his official position enjoys immunity if immunity has not been waived by 
the Secretary General. Dacision by arbitration, perhaps mserted into a 
contract, or recognition of a particular tribunal or Court may be such 
means. The idea of creating special fora, perhaps an international tri- 
bunal to be utilized exclusively for these purposes. has been advocated 
by Grunebaum-Ballin, by £. Kaufmau, and by Hammarskjöld. 
It must also be remembered that the international, like the diplomatie, 


112 The UN Budget for 1947 provides $350,000 for income tax refunds; of this sum 
$330,000 are needed for U. S. ircome tax refunds (The New F ork Times, November 13, 
1946, p. 11). 

113 See the reasoning of she French Court in Avenol v, irra and of Judge Rubin 
(above, note 105). 

114 See Parlett v. Parlett, Tribunal đe Sremisré instance, Geneva, July 21, 1927. Di- 
vorce proceedings against ar official of the first category of the ILO, waiver of immunity 
from civil jurisdiction by Direczor of ILO: Johnstone v. Rutile, Superior Court of the 
Province of Quebec, August 4, 1942; Annual Digest, 1941, 1942. London, 1945, pp. 
376/77. Suit for annulment of marriage, waiver from civil jurisdiction, signed by 
Director of TLO. 
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immunity is only an TEE from local sanatio, not from loeal law. 
Section 21 of, the UN General Convention provides that the UN shall coöp- 
erate at all times with the appropriate authorities of Members to facilitate 
the proper administration of justice, seeure the observance of police regu- 
lations, and prevent tke occurrence of any abuse in connexion with the - 
privileges ard inmmunities. The strict observance of ell local laws and 

ordinances by tie officials of the UN can be made their duty by the 
Regulations for zie Members of the Staff of the UN and be put under ap- 
propriaze sanctiars, going up to the dismissal from the UN staff. 

On the other hand the drastic restriction of immunity from local jurisdic- 
tion seems not to Le an adequate means. Under the UN General Convention, 
apart from the Seeretary General and the Assistant Secretaries General, 
not even the UN officials of the specified categories enjoy immunity from 
criminal, civil, administrative, and police jurisdiction, în connexion with 
acts of their private life. But jurisdiction of local Courts without waiver 
for acts of private life empowers the local Courts to determine whether a 

` certain act is an official act or an act of private life. The determination 
of the character of an act passes, therefore, as Jenks ias warned, from 
international to national control and endangers the independence of wie 
international orgsnizations themselves. 
. Special problezas will arise with regard to the personnel of teaa i 
` publie corporaticas. Such personnel, as Friedmann states, is not an inter- 
nationa. civil service, but a service fulfilling public functions in the em- 
ployment of an enterprise constituted as a commercial Corporation. 
` Friedmann =ë stands for immunity from national jurisdiction also in the 
home state, but demands an international administrative tribunal which 
shall have not on_y adequate jurisdiction, but also adequate authority and 
power of enforeament. The coming into being o? large international ~ 
public corporations, especially an International Atamic Energy Develop- 
ment Authority, which should run mines and take on the administration 
and performance of actual engineering projects, will make it necessary, 
as Jessip*3* reeertly remarked, to develop new rules of international 
law, defining the legal status of such personnel and the rights and duties 
_ as well as the internaticnal responsibility of such international agencies. 


"115 Work quoted shove, note 88, p. 199. 
116 P, ©, Jessup, © Responsibility of States for Injuries to Individuals,’’ in Columbia 
Law Review, Vol. yI (1946), pp. 903-928, at po. 927, 928). 


EDITORIAL COMMENT 
THE INTER-AMERICAN DEFENSE TREATY 


.On Augnst 30 the representatives of nineteen -American Republics 
signed at Rio de Janeiro a Treaty of Reciprocal Assistance continental peace # 


‘ and security. - The Rio zonference was held in accorCance with the recom- 


mendation contained in the Act of Ckapultepec signed at Mexico City on 
March 3, 1945, where the American nations gathered in advance of the 
United Nations Conference at San Franciszo of April 25-June 26, 1945, to 
agree upon their position within the general international organization 
about to be formed. However, at the San Francisco Conference regional 
organizations, of which the Inter-American System with more than fifty 
years of successful operaticn is the most outstanding, experienced rough 
sailing. They were not favored because it was feared that they might de- 
tract from the authority of the United Nations. Tue timely promise of 
President Truman that after the war he proposed to carry out the recom- 
mendation of the Act of Chapultepec saved the Inter-American System at 
San Francisco. The inebility of the United Nations to prevent aggression 
in Europe during the two years which have elapsed since the Charter was 
signed demonstrates the wisdom of President Truman’s safeguard interven- 
tion in May, 1945. l 

Unlike the Charter of the United Nations, the Treaty of Rio de Janeiro 
does not leave flagrant acts of aggression to be determined ex post facto 
by a political body. Confirming similar provisions of the Act of Chapulte-. 
pec, Article IX of the Rio Treaty prevides that, in addition to other acts 
which may be charaoterraed as aggression, the following shall be considered 
as such: . 


A.—Unprovoked armed attack by a state against the territory, the 
people, or the land, sea or air forces of another state; 

B.—Invasion by the armed forces cf a state, of the territory of an 
American state, through the trespassing of boundaries demarcated in 
accordance with a treaty, judicial decision, or arbitral award, or, in 
the absence of frontiers thus demarcated, invasion affecting a region 
which is under the effeetive jurisdiction of another state. 


Article I of the Rio Treaty formally condemns war, and the signatories 
undertake not to resort to the threat or use of foree in any manner not 
consistent with the provisiors of the Charter of the United Nations or of 
the Rio Treaty. They further agree in Article II to submit every con- 
ioverey. which may arise between them to methods of peaceful settlement 
by ‘‘means of the procedures in force in the inter-American system before 
` referring it to the General oe or the Security | Council of the United 
Nations.”’ . 
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Article IID specifies than an armed attack by any stete against an Ameri- 
can State shall æ considered as an attack against all zhe American States, 
and each one of them undertakes to assist in meeting such an attack ‘‘in 
the exercise of the inherent right o2 individual or epllective self-defense 
recognized by Article 51 of the Char-er of the United Nations.’’ 

In ease of a conflict between two American States, the Rio Treaty first 
recognizes the right of self-defense in conformity wich Article 51 of the 
United Nations Tharter. It then provides that the s_gnatories shall meet 


-in consultation end call upor the ecntending states to suspend hostilities 
‘and restore the status quo ante bellum. The consuliative organ shall, 
„ moreover, take all other necessary measures to reéstablsh inter-American 


peace and security and for the solution of the conflicz by peaceful means. 
Article VII then provides that ‘‘The rejection of the pacifying action will 
be considered ir tae determination o2 the aggressor and in the application 
of the measures which the consultative meeting may azree upon.” 

In the case of a direst attack by any state upon an American State, each 
of the contractimg parties upon the request of the state attacked ‘‘may 
determine the immediate measures which it may indiv_dually take” in ful- 
filment cf its ot-igation. It is further provided that ‘‘The organ of con- 
sultation shall meet without delay for the purpose of examining those meas- 
ures and agreeing upon the measures of a collective character that should 
be adopted’’ (Article IIT). 

Defense agairst aggression taking plaze within tae Inter-American 


. sphere is slightly differentiated from defense against aggression taking 


place without. The Treaty accordingly delimits the dafensive zone for the 
Americas by lires specifically laid down im degrees of longitude and 
latitude. This region may be generally described as running irregularly 
from the North Pole to the South Pele in the Atlantic and Pacifie Oceans, 
including Greerland within its eastern limits and Hawaii within its west- 
ern limits. Should the armed attack upon an Amerier. State take place 
outside of this zr2a, the American States are not required to take indi- 
vidual action but it is provided that the organ of consultation shall meet 
immediately in rder to agree on tie measures which must be taken to 
assist the victim of the aggression. The same Article (VI) stipulates 
also for an immediate meeting of the organ of consultation ‘‘if the in- 
violability cr tke integrity of the territory or the sovereignty or political 
independence of any American State should be affected by an aggression 
which is not an ermed attack or by an extracontinertél or intercontinental 
conflict, or by ary other fact or situation that might eacanger the peace of 
America,” in order to agree upon measures to be tazen for the common 
defense and for the maintenance of the peace and secuzicy of the continent. 
According to Senator Vandenberg, a delegate of the United States to the 


Rio ConZerenze, 


e 
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The delegation of the United States was particularly earnest in urging 
this idea that crimes against peace and justice cannot be confined 
within latitudes and longitudes. We were anxious that the creation 
of our ‘‘region’’ should imply no lack of interest in world peace out- 
side that ‘‘region’’ nor cordone war crimes against humanity wherever 
they oceur.t ` 


The organ of consultation is to be the meeting of the Ministers of Foreign 
Affairs of the signatory states until otherwise provided. Until the Minis- 
ters can meet, the Governing Board of the Pan American Union may act 
provisionally as an organ of consultation. The consultation may be 
initiated on a request addressed to the Governing Board of the Pan Ameri- 
ean Union by any of the signatories of the treaty. Decisions of the organ 
of consultation are to b2 taken by a vote of two-thirds of the signatories. 
Decisions of the Governing Board of the Pan American Union concerning 
the initiation of consultation and as an organ of liaison among the signa- 
tory states are to be taken by an absolute majority of the members entitled 
to vote. In the case of a situation or dispute between American States, the 
parties directly interested are excluded from voting in the consultative 
organ whether it be meetings of the Ministers of Foreign Affairs or the 
Governing Board of the Pan American Union. The veto power which has 
prevented effective action by the Security Council of the United Nations 
has thus been outlawed in the Inter-American System. 

` The sanctions which may bə imposed by the organ of consultation to 
assure the fulfilment of the obligations of the treaty are those specified 
in the Act of Chapultepec, which include the recall of diplomatie officers, 
the breaking of diplomatic and consular relations, the discontinuance of 
communications in every form, and the interrupticn of economic, com- 
mercial and financial relations. The use of armed force is also authorized, 
but no state may be required to use armed force without its consent. Mr. 
Warren R. Austin, Chief Delegate of the United States to the United 
Nations and one of the United States delegates to the Rio Conference, 
explained that 


This reservation conforms to constitutional requirements of various 
countries concerning the mobilization of their armed forces. No doubt 
such countries, including cur own, will find a way of giving such con- 
sent in time to be efective. 


‘The authority of the United Nations is upheld throughout the Rio Treaty 
whenever the general organization is ready and able ta maintain inter- 


national peace and security in accordance with the Charter; and the 
American States are required to make prompt report of their actions under 


1Radio address of Sept. 4, 1947. Printed in The New York Herald-Tribune for 
Sept. 5. 
2 Statement to the press Sept. 3, 1247.. The New York Hera'd-I'ribune, Sept. 4, 1947. 
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the Rio Treaty to ihe United | Nations. Article X-of the Rio Treaty 
specifically provides that 
Nana of the provisions of this treaty shall be corssrued as impairing 
the rights aad cbligations of the high contracting parties under the 
the Charter of the United Nations. l 

The conclusion af the Rio Treaty of Reciprocal Assistance is an occasion 
for certain ineszapable reflections and comparisons. It is above all, as 
stated by Senatcr Vandenberg, in accordance with ‘traditional American 
ideals. It recalls the names of. Jamzs Monroe, Simón Bolivar, James Q. 
Blaine, Elihu Rost and Cordell Hull. To them it adds the names of Harry 
S. Truman end George C. Marshall. When the latter affixed the signature 
of the United States to this treaty at Rio de Janeiro on August 30, 1947,. 
the spizis of Eliku Root must have been hovering nearby for in the same 
- city forty-one years ago, that is, on July 31, 1906, Mr. Root, then Secretary 
of State of tke Uxited States, at tke openirg of the Third Pan American 
Confererce, declared on behalf of this country: 

‘We wish for no victories but those of peace; for 29 territory except 
our own; fcr no sovereignty except tne soversigrty over ourselves. 
We deem tie independence and equal rights cf the smallest and 
weakest mexaker of the family of nations entitled tc-as much respect 
as those of.the. greatest empire; and we deem the observance of that 
respect the chief Boaranty of the weak against the oppression of the 
strong. 

‘Upon his return from Rio de Janeiro, Secretary Marshall reported to the 
American people over the radio. He declared that the conference was 
“The most encouraging, the most stimulating internacional action since 
the close of ho=tilities.’’ The results of the conference demonstrate, he 
stated, ‘‘that whare nations are sincerely desirous of promoting the peace 
and well-being of the world it can be done,”’ and, he added, ‘‘It can be done 
‘without 2rustrating delays and without much of the confusing and disturb- 
ing propaganda that has attended our efforts of th2 last two’ years. ts 
Senator Vandezberg in the same broadcast declared the Treaty to be a 
milestone of incalculable importanea, and ‘‘a tremendously significant and 
progressive pattern ror others to follow.’’ Verily, the Rio Treaty is, as 
he-said, *‘sunligtt in a dark world.” l r 

i CEORGE A. FINCH 
Editor-in-Chief : 


SWITZERLAND AND THEZINTERNATIONAL"COURT OF JUSTICE* 


The San Francisco Conference took a significant step when it decided © 
that the World Court should be an organ of the United Nations. It 


$ Radio ađdzess o?-Sept. 4 Printed in The New York Herali-Tribune, Sept. 5. 

* On Oczober 1, 1847, efter this Comment was in type, it was reported that the Federal 
Council 3f Switz erenā was favorably disposed to accession to the Statute on the terms 
proposed. ` 
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effected but slight changes inthe text of the Statute of the Court as drawn 
up .in 1920 and modified in 1986. Yet whereas force had been given to 
that Statute by a protocol separate and distinct from the Covenant of the 
League of Nations, the San Francisco Conference proposed that it should 
be annexed to the Charter of the United Nations as an integral part 
thereof. Eira 

What this meant, in effect, was that the existing World Court was taken 
away from one group 2f states and taken over by anotaer group of states 
as a part of the United Nations Organization. This was possible because, 
for the most part, the membership of the two groups was the same. 

If the new orientaticn oz the Court has some distinct advantages, it also 
has some disadvantages. ; 

One of the disadvantages lies in the fact that ceriain states which had 
theretofore faithfully supported the Court for more than twenty years, 
which had paid their part of its expenses and had conferred jurisdiction 
upon it, were not included among the Members of the United Nations. 
Hence they ceased to be parties to the Court’s Statute. They were, so to 
speak, squeezed out. Among them were the neutral states of Ireland, Por- 
tugal, Spain, Sweden, and Switzerland.. l 

To be sure, the door wes not closed to these states’ becoming Members 
of the United Nations. To do so, however, they must pass the ‘‘peace- 
loving’’ test as it may be applied by the Security Counzil and the General 
Assembly. Up to this time Sweden is the only one of the named states 
wich has met the test. 

Other doors were also left open to these states with respect to the Court. 
Without becoming Members of the United ‘Nations, they could become 
parties to the Court’s Statute on conditions to be determined in each case 
by the General Assembly on the recommendation of the Security Council. 
In each case, for the United Nations were not willing to take the chance that 
some renegade might crawl under the umbrella of general principles of 
law and justice! Still another door was held open also. Upon complying 
with the conditions laid down by the Security Council non-Member states 
may appear as litigants before the Court. 

The most striking case is that of Switzerland. As she had stayed out of 
all but humanitarian action through twc World Wars, she was not to be 
regarded in 1945 as a ‘‘peace-loving”’ state. Of ccurse the scenes on the 
stage of 1945 have now shifted to some extent, and possibly Switzerland 
could today qualify for United Nations membership. She has made no 
application for such membership, however, and her zenturies-old tradi- 
tion of neutrality may keep her from shouldering the obligations of the 
Charter for many years to come. 

However one may appraise that course, he cannot but admire the strik- 
ing example of democracy which this small multi-racial and multi-lingual 
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nation has set for the world. Nor can he fail.to give her credit for the 
loyalty with which she has codperated wit other nations in the past. Not 
only have various international bureaus bezn located at Bern, but Switzer- 
land continued to give hospitality to the League of Nations when poten- 
tially hostile armies were massed on all her frontiers. 

The whole world expects Switzerland to hew the line of legal propriety, 
to chart her course with meticulous regard for her obligasions under inter- 
national law. Long among the leaders in promoting the judicial settle- 
` ment of international disputes, her rezord in respect to the World Court 

was exemplary. She was among the first states to sign and ratify its 
Statute. From.tae very beginning she recognised its compulsory jurisdic- 
tion—and this without any crippling reservations of matters essentially 
within her domestic jurisdiction as determined by hevself. When she 
became involved in a dispute with France about the Free Zones around 
Geneva, she promptly repaired to the Court—and she won her case. 

Was it not, then, a dit tough for Switzerland to be foreed to sit by and 
see hersel? relegeted to the side-lines wken the World Court was taken 
over by the Memiers of the United Nations in 1945? Thus relegated by 
states some o which, like the United States, had never raised a finger in 
support of the Court, had never become parties to its Statute, had never 
conferred on it compulsory jurisdiccion, had never resorted to it as 
litigants, had never contributed a penny fcr its finanzial needs? One 
could hardly yuarrel with them if the Swiss.had shown some slight resent- 
ment at this turn of events. 

The Swiss are not a sulking people, however. Hence they lost no time 
is seeking to repair their position. The Swiss Federal Council promptly 

“made inquiry es z0 the conditions on which Switzerland might once more 
be a party to the Court’s Statute. These conCitions were set by a resolution 
adopted by the Security Council on November 15, 1946, and determined by 
the General Assenb’y on December 11, 1946.7. As a considerakle period of 
time has elapsed and the Swiss access:on to the Statuta has rot yet been 
effected, one may surmis: that thes2 corditions may heve given rise to 
some difiiculties for Swiss public opinion. It may not be inappropriate, 
therefore, to review them from the Swiss point of view. 

The conditions set for Switzerland’s accession were three: (1) accept- 
ance cf ths provisions of the Statute; (2) acceptance of ell the obligations 
of a Meraber of the United Nations under Article 94 of the Charter; and 
(3) an urdertaking to contribute to the Court’s expenses suzh equitable 
amount as the General Assembly may assess from time to zime after consul- 
tation with the Swiss Government. I: is hardly to be imagined that the 
first and third of these conditions could have given rise to any difficulty. 


1 United Nations document A/64/Add. 1, p. 182. 
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The second condition may not be so easily acceptable, however, to a people 
whe are naturally sensitive about a tradition which in their eyes has so 
recently saved them from the ravages of war. If hesitance exists, there- 
fore, it doubtless has to do with Switzerland’s accepting ‘‘all the obliga- 
tions of a Member of the United Nations under Article 94 of the Charter.” 

Article 94 creates for each Member State an obligation to ecmply with 
the decision of the International Court of Justice in any case to which it 
is a party. This obligation would have existed even i? it had not been 
specifically formulated. Oi course a judgment of the Court is binding 
on a state which is a party before the Court in the case in which the judg- 
ment was given. This is set out in Article 59 of the Statute, in its provi- 
sion that ‘‘the decision of the Court has no binding force except between 
the parties and in respect of that particular case.” It seems inconceivable 
that the formulation of this obligation in Article 94 could create a diff- 
culty for the Swiss. l 

Article 94 of the Charter proceeds to create a sanction for the Court’s 
judgments which hardly goes beyond that contained in the Covenant of the 
League of Nations. It provides that ‘‘if any party to a case fails to per- 
form the obligations incumbent upon it under a judgment rendered by the 
Court, the other party may have recourse to the Security Council, which 
may, if it deems necessary, make recommendations or decide upon measures 
to be taken to give effect to the judgment.” Thus if Switzerland failed to 
carry out a judgment of the Court given in a case to which she was a party, 
she would have to admit the other party’s right of recourse to the Security 
Council, and she would be bound by any decision of the latter for giving 
effect to the judgment. Yet the matter is reciprocal, and if the other 
party to the case failed to perform its obligations under a judgment, 
Switzerland could go to the Security Council for relief. It seems hardly 
probable that this part of Article 94 would give pause to Swiss opinion. 

Standing by itself, then, Article 94 would seem to create for Members of 
the United Nations no obligations which Switzerland is likely io balk at 
assuming. Yet the Article does not stand by itself. It is a part of the 
Charter, and its purport may be affected, for Members of the United Na- 
tions at least, by others of the 111 Articles thereof. Perhaps this is the 
feature of the situation which leads to Swiss hesitance, if it exists. 

When the matter of the Swiss accession was being considered by the 
Security Council, it had before it a report by its Committee of Experts,? 
in which the latter said that ‘‘the obligations of a Member of the United 
Nations under Article 94 include the complementary obligations arising 
under Articles 25 and 103 of the Charier insofar as the provisions of those 
articles may relate to the provisions of Article 94.’’ By Article 25 the 
Members ‘‘agree to accept and carry out the decisions of the Security 


2 United Nations document 8/191, 11 November 1946. 
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Council in azcordance with the present Charter’’; by Article 103, in the 
event of a conflict between the obligations o£ Members ‘ander the Charter 
and their obligations under any other international agreement, their obli- 
gations under the Charter are made to prevail. 

It must be admitted that, for Members of the United Nations: the obli- 
gations under Articles -25 and 103 are ecmplementary to those under 
Article 94. Yet it seems too much to say that the latter ‘‘include’’ the 
former. Though this conclusion by the Committee of Experts met with 
no demur either in the Security Council or in the General Assembly, it 
can hardly be taken to have become an esz-ablished proposition, and the — 
International Court of Justice itself would not be bound by the interpre- 
tation. 

The Committee of Experts went even further in its report. It stated 
. that ‘‘non-Memb>ers of the United Nations which beecme parties to the 

Statute . . . become bound by these complementary obligations under 
Articles’ 25 and 103 in relation to the provisions of Article 94 (but not 
otherwise), when they accept ‘all the. obligations of a Member of the 
United Nations under Article 94.°’* Though the phrase in parentheses 
sharply limits its effects, this statement seems to go beyand anything which 
could have been intended in the drafting c£ the provisions in Article 93 
looking toward non-Members becoming parties to the Statute. 

For Switzerland the report of the Comm-ttee of Experts raises the fol- 
lowing question. If Switzerland should become a party to the Statute, . 
would she be bound, under Article 25 of the Dharter, to carry out a decision 
of the Security Council upon measures to be taken to give effect to a judg- 
ment rendered by the Court in a case to which Switzerland was not a 
party? 

Let us suppose that Switzerland could assume all of the obligations of 
a Member under Article 94 standing by itself—the obligation to comply 
with a decision cf the Court in any case-in which Switzerland was a party, 
and the obligation to carry out a decision of the Security Council upon 
measures to be taken to give effect to a judzment given in a case to which 
Switzerland was a party. It woulc be gcing much further to say that 
Switzerland, as a party to the Statute, would have an obligation under 
Article 25 of the Charter to carry cut a d2eision of the Security Council 
for giving efect. to a judgment rendered by the Court in a case to which 

Switzerland was not a party. 

Switzerland may well say: ‘‘Yes, in any case to wiih I am a party, I 
will comply with the Court’s decision; and if I fail to do so, I will be 
bound to take -he measures which .the Security Council may decide upon , 
' to give effect to‘the judgment. In a case between my neighbors, France 
and Germany, or France and Italy, however, I am not willing to be bound 
to carry out a dezision of the Security Council upon measures to give ef- 
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fect to a judgment of the Court. The writer finds it impossible to believe 
that, as a party to the Statute on the conditions sez, and so having all the 
obligations of a Member of the United Nations under Article 94 of the 
Charter, Switzerland would not be justified in ‘saying this. 

Fortunately, an attentive examination of the report of the Committee of 
Experts bears out this conclusion. For it assimilates the obligations of a 
non-Member which is a party to the Statute to those of & non-Member not 
a party to the Statute and possessing merely a right of access to the Court. 

In a resolution adopted cn October 15, 1946, the Security Council gave 
effect to a provision in Article 35 (2) of the Statute by fixing the condi- 
tions on which a state not a party to the Statute may Lave access to the 
Court. These conditions required that, by a previous declaration, such a 
state should have undertaken ‘‘to comply in good faith with the decision or 
decisions of the Court and to accept all the obligations of a Member of the 
United Nations under Article 94 of the Charter.’ The Committee of 
Experts’ report indicates that, with regard to Article 94, non-Members 
which are parties to the Statute and ‘‘non-parties which have access to the 
Court” haye the same ‘‘complementary obligations under Articles 25 and 
103 in relation to the provisions of Article 94 (but not otherwise).’’ f 

Now it seems inconceivable that a state which is not a Member of the 
United Nations and not a party to the Statute, would be required, as a 
condition of its access to the Court, to make a declaration binding itself 
to carry out decisions taken by the Security Council under. Article 94 in 
cases to which it was not a party, in ciréumstances in which it has not had 
actual access to the Court. Such a construction of the Security Council’s 
resolution would so effectively discourage declarations that it would be 
inconsistent with any desire to open thé Court for the widest possible use- 
fulness, and every leaning must be against it. 

Since, in the view of the Committee of Experts, such a state is on the 
same footing with regard to Article 94 as a non-Member which is a party 
to the Statute, one must interpret the Committee’s phrase ‘‘in relation 
to the provisions of Article 94 (but not otherwise)’’ to mean that neither 
the state having mere access nor the non-Member party to the Statute is 
bound by the ‘‘complementary obligations’ under Articles 25 and 103 
with regard to decisions of the Security Council designed to give effect 
to judgments'rendered by the Court in cases to which they were not parties 
before the Court. 

If the Swiss feel some hesitation, and if the grounds for it are properly 
appreciated here, it would seem that their fears can be set at rest, and that 
even with their tradition of neutrality there can be no danger for Switzer- 
land in acceding to the Statute on the conditions set by the Security 
Council and the General. Assembly. 

Maney O. Hupson 
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riydivipvaL AND CCILECTIVE SELF-DEFENSE IN ARTICLE 51 OF TEE CHARTER OF THE 
. UNITED NATIONS 


" Article 51 of tae Charter of the United Nations? poses the problem 
of the meaning of the concept of ‘‘individual and colective self-defense,’’ 
of its connection with other parts of she Charter, and o2 the range of its 
application.” 

This arzicle, nct Danma in the Dumbarton Oaks Proposals, was added 
at San Francisco. It was the notior of ‘‘collective self-defense” which 
was needed, and it was needed as a Ciplomatic step tc solve the so-called ` 
‘Latin-American crisis”? at San Francisco. It was the means to save 
the relative independence of the Inter-Amerizan Syst2m and the con- 
tinued validity of the Act of Chapultapec ard of the proposed permanent 
Inter-American Defense Treaty, without endangering the universality 
of the jurisdictior of the Security Council. It was for purposes of fitting 
regional arrangements, and particulazly the Inter-Am2rican System, into 
the general interrational organization. Tha: this wes so is clearly shown 
by the history of -he San Francisco Conferenze, where what is now Article 
51 was worked oat by Committee IJI/4, dealing wita regional arrange- 
ments. Latin Americans had originally feared that the Security Council 
might override the Act of Chapultepec, but soon b2carse anxious rather 
for fear that action under this Act might be blocks¢ through the in- 
activity of the Sesurity Council, paralyzed by zhe exercise of the ‘‘veto.’’ 
A great number of Latin American propceals wer2 irtroduced . between 
May 4 and 23, 7945, in Committee III/4, the Chairman of which was 
Alberto Lleras Camargo, then Foreign Minister of Colembia, now Director 
General of the 7an American Unior. But only tke United States pro- 

‘posal of what is now Article 51 solved the dilemme. Lleras Camargo, 
speaking for Ccbmbia, declared * in the fourth meeting of Committee 
IYA on May 23, 1945: 


1 Nothing in tke present Charter shall impair Bia inherent right of individual or 
collective self-cefense if an armed attazk occurs against a member of the United 
Natiors, until tae Security Council has taken fhe measuree mezessary to maintain 
international peace and security. Measures taken by members in the exercise of 
the right of setcefense shall be immeciately reported to tke Security Council and 
shall rot in any way affect the authority and responsibili-y of the Security Council 
under the presert Charter to take at any time such actior as it deems necessary in 
order so mainta=n or restore internationel peace and secur 

2 For a preliminary discussion of Art. 51 see: Lelard M. Goodrith and Edvard Hambro, 

Charter of the Unitel Nations: Commentary and Documents, Bosten,.1946, pp. 174-181. 
For a more thcrougk discussion, but one written whe- tke San F:ancisco documents were 
not yet available, s E. Albanell MacCall, La legitima defensa e+ el articulo 51 de ta’ 
Carta de las Nacioazs Unidas, Montevideo, 1945. A synthesic of this Uruguayan study 
is given by A. Sehvecrest Ferrer in Revista de Dereche Intervacionai, Vol. 51, number 
101 (March 31, 194”), pp. 14-23. The Urrguayan study is primarily based on the er- 
cellent Hague leeturzs of Emile Giraud, La théorie de la lég@ine défense (Recueil des 
Cours, 1934, Vol. IZ, pp. 631-865). ‘ 

8 United Nations Conference on International Organ-zation. Documents, 1945. Vol. 

XII, pp. 630-£1. . 
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The Latin American countries uncerstood, as Senator Vandenberg 
has said, that the origin of the term ‘self-defense’ is identified with 
the necessity of preserving regional systems like the Inter-American 
one... . It may be deduced that the approval of this article implies 

. that Chapultepec is noz in contravention of the Charter. 


and again: 4 


In the ease of the American statés, an aggression against one Ameri- 
can state constitutes an aggression against all the other American 
states and all of them exercise their right of legitimate defense by 
giving support to the state attacked, in order to repel such aggression. 


This is what is meant by the right of collective self-defense. 


Ali the Latin American representatives associated themselves with these 
declarations. When the Report of Committee ITI/4 was adopted ® on June 
18, 1945, at the second mesting of Commission ITI, the Mexican Castillo 
Nájera spoke in the same sanse.® 

The proposals of the Latin American governments for the Inter-American 
Defense Treaty to be considered at the Rio de Janiero conference and the 
report and draft treaty of’t»e Committee of the Governing Board, pre- 
sented 7 at the session of May 22, 1946, distinguish between acts and threats - 
of aggression having tke form of ‘farmed attack,” where full advantage is 
taken of Article 51, and other acts and threats of aggression. 

Historically, therefore, the connection of Article 51 with the Inter- 
American System is clear. But this historical background is not neces- 
sarily decisive for the juridical interpretation of Article 51 as it stands. 
The Permanent Court of International Justice held that, where a text is 
clear and unambiguous, no resort should be had to travaux. préparatoires 
for its interpretation. There are to be noted further the fact that Article 
51 is not included in the chapter on regional arrangements, the fact that 
the Inter-American System—this question was debated at San Francisco 
and decided negatively—is not specifically mentioned, and the negotiations 
themselves. The representative of Egypt stated that Article 51 also ex- 
tended to the Pan-Arab Lesgue, but he declared himself against the inclu- 
sion of alliances and mutual assistance pacis. But Faul-Boncour (France) 
emphatically stated thet the formula of Article 51 ‘‘extends in general to 
cases of mutual assistance against aggression.’’ Thus the ‘‘collective self- 


4 The same, p. 687. 

5 The same, Vol. XI, pp. 54-55, 

6In the same sense also: Report on the Action of the San Francisco Conference on 
Regional Arrangements, Submitied to the Governing Board by the Director General, 
Washington, Pan-American Unicn, 1945. Congress and Conference Series 48 (mimeo- 
graphed). 

7 Inter-American Conference for the Maintenance of Continental Peace and Security, 
Rio de Janeiro, Washington, 1946, pp. 142 (mimeographed). i f 
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defense”? of Artide 51 may play the same role for a rew system of al- 


. liances as the ententes régionales of Article XXI of the Covenant. 


' This developm2nt, apart from the original wish cf saving the relative 
autonomy of Pan-Ameriea, reflects the lack of complete faith in the ability 
of the United Nat-ons to maintain internacional peac3 and security, a lack 
of faith brought about by the fact that Article 43, callitg for the placing 


of armed forces aż the disposal of. the Security Council had not yet been 


implemented end by the possible paralysis of the Council through the 
exercise cf the veto. Yet the developments discussed zive the right ‘of 

‘‘eollective defens2"’ only to members bound by regional, or, at least, by 
particular treaty ties. But may Article 51 not be invoked by any and all 


“members, even those which have no special treaties wich the state attacked? 


` Such use was invimated by the British Representative cn the occasion of 


the discussion of the Report of the Military. Staff Committee, as a sub- 
stitute for non-existing “<eollective. sezurity.”? For the Report had, real- 
istically, proposed to build up only e relatively small ermed force to be 
used against small and medium-sized states, not against Great Powers. 
The. obligation of Article 2, paragraph 4, that the members ‘‘refrain in 
their international relations-from the use of force,’? is subject, therefore, 
apart from Articles 106 and 107, to the following exe2ptions: (1) the right 
of individual sel? defense, (2) the right cf. collective self-defense: (a) by 
the Inter-Americen System, (b) by the Pan-Arab League, (c) ‘by. possible’ 
new continental cr regional organizations, (d) by states having alliances 
or mutual asssitanee pacts against aggression and @) eventually by any 


; ‘and all states menbers. 


' ‘Whether such development will, in fact, substitute the independent 
use of force for the enforcement. action by the United Nations is, first of © 
all, a political problem; but it is also a juridical problam, depending on 
the legal mearing of the concept ‘‘individual and ecllective self-defense.” 

Let us analyze, first, the legal meaning of the concept of ‘collective self- 
defense.” The zerm is new, but the thing was kncwn previously. Mili- 
tary assistance tc another state is the teart of ary treaty of alliance. 
Prior to the League of Nations this problem was primarily political, as 
a state could at all times go to war, and as states could also conclude al- 
liances for offensive purposes. Yet the idea of kelping another state 
only to defend itself had often also a legal significarce; the casus foederis — 
was often restricted to an attaque non-provequée® ‘The alliances and . 
mutual assistance pacts of the inter-war period, cencladed ‘‘within the 

c€ League.of Nations,’’ all teke. this attitude. The idea 


of Paramena olang, offen prvclained, was raised to the idea of 


Pan-American continental defense. It culminates in Declaration XV | 





_ 8 Security Council 3/338, April 30, 1947: 
. 9See W. Steinlar, Der Begriff des nicht herausgeforder-en Angriffs im. Bindnis- 
vertragen, Leipzig, 1327. 
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signed at Havana in 1940, and the Act of Chapultepec, of 1945, which, for 
the first time, envisaged ‘‘the use of armed force to repe_ aggression.” 

A special problem is raised by the wording of Article 51, which gives the 
right of collective self-defense only ‘‘if an armed attack occurs against | a 
member of the United Nations.’’ Ip the hypothetical case of an illegal 
armad attack by a member of the United Nations _against Portugal, with 
which Great Britain has a centuries-old alliance, has Great. Britain a right 
of collective self-defense under Article 519° 

~The term ‘‘collective self-defense’? is not a happy one. It is not self- 
defense, “but defense of another state; 1° it corresponds, in muiicipal law, 
not to self-defense, but to the defense of others.+ Neither is ‘‘collective 

self-defense’ an action ia the name and by authority of the United Nations. 

Tt is not a means to realize collective security. It does rot correspond to 
the military action commune under Art. XVI of F the Covenant. It_is_an_ 
autonomous exercise of force, legalized by the Charter only under the. 
conditions and within the limits of Art. 51. 

~ Ts the exercise of collective defense merely a right, or also a legal duty ? +? 
If a state or states are bound b y regional or mutual assist assistence treaties they 
are under a duty to act, imposed by particular international law. But 

for any State or states not having such particular obligations the exercise 
` of collective defense is for it under Art. 51 merely a vight and not a Jegal 
duty. 

The right to defend others ir. muncipal law is often restricted to persons 
having a special family relation with the person defended and always 
made dependent on whecher the person defended has himself a legal right 
of self-defense.** Here, too, the legality of the exercise of the right of 
























































collective self-defense depends on whether the state in whose favor it is 
being exercised has a right cf individual self-defense. Te consequence all” 
further legal problems concerning collective self-defense depend on the 
problem of individual self-defense. 
Self-defense must be distinguished from self- help. Self-help is a pro- 
. cedure of realizing and enforcing the law in a primitive legal order. In 
an advanced legal order self-help is excluded. As international law is 


ee a La 3 
or at least was, a primitive legal order, it had to admit self-help (reprisals, 


war}. In consequence the notion of self-defense had a political rather 
than a legal character. Self-defense as a truly juridical institution pre- 





























20 Descamps (Hague, Recteil des Cours, 1930, Vol. I, pp. 489-485) speaks of the 
concours à la légitime défens2 d’autrui. j 

11 In German Nothilfe as Cistinguished from Norwehr. i 

12 In Roman Law a slave had not only the right, but also the legal duty, to defend his 
master if the master found himself in a situation of self-defense. 

18 Such person ‘‘has only tae same right to defend another as he would have to defend 
himself under the same circumstances,’’ although ‘‘even a strange: may take life, if 
necessary, in order to prevent the commission of a felony by violence or surprise’? (Clark 
and Marshall, A Treatise on the Law of Crimes, Chieago, 1940 (4th e4.), p. 359). 
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supposes an ad: enced Tegal pen and taning | self-def se is, there- 
fore, closely bound up with a more advanced international organization. _ 
Only Wire self-aelp is forbid is forbidden does self- 3 self-defense become legally mean- _ 
ingful. Qnly the attempts to restrict or eliminate the right of resort to 
war make interational self-dei “defense legally meaningful. e legally meaningful. The notion of 
international sel-deense depen depends cn the illegality of war, or, as the 
Charter puts it more sharply, ont the illegality of the ase of l fore by indi- 
vidual states. 

elf-Jefense is further, in municipal aiid international law, clearly to 
be distinguished from the so-called ‘‘state of necessity.’’** Self-defense 
is a full justificacion; it is a right, not only an excuse. But it is a right, 
established by positive law, a right in the lawyer's sense, not merely a 
political or eth‘cal principle. That is why it is unfortunate that Art. 51 
‘puts it es a ‘‘richt’’ of natural law, although this phrase is also found 
in municipal law.** While the right of self-defense is granted by practi- 
cally all legal orcers, it may be denied, or it may corstitute only an excuse, 
or it may be made dependent on particular conditions.” The phrase 
‘tinherant right’* can only serve to obscure the legal meaning. As a legal 
right, granted br positive international law, it ‘has to be defined by this 
positive law. Only thus can its legal meaning be diseovered; only thus 
can we see whether Art. 51 constitutes a progressive development and 
measure it against the institution of *‘sel?-defense’’ in“ edvanced manietpat 
legal orders. 

As in municipal law, self-defense undar Art. 51 is not a procedure to 
enforce the law, is not designed to punish the aggressor or to obtain in- 
_ demnities, is not an enforcement action by the United Nations, but serves 

primarily to repel an illegal armed attack. But, contrary to municipal 
law, it may not stop here: it seems to give the state or states exercising 
the right of ind-vidual or collective self-defense tke right to resort to a 
justified war, to carry this war to victory, to impose a peace treaty upon 




















14 It was, therefore, not correct, when Sezretazy of State Webster spoke, with regard 
to the Caroline Case of 1837, of the ‘‘ grea: law cf s2lf-defense’* (J. B. Moore, Digest of - 
Internavicnal Law, Vol. Ti, p. 412). Necessity may be an excuse, but never a justifica- 
tion; in the commox law of erimes necessity even as an excuse Zor homicide is doubtful. 
See Reg. v. Dudley and Stephens, L. R. 14, Q. B. Div. 273 (1834). See also J erome 
Hall, General Prine ples of Criminal Law, Indianapolis, 1946. 

15 ‘‘Tnherent right’’; in the French tex; droit naturel; in the Spanish text derecho 
inmanent¢. 

16 Already in Roman law: vim vi repellere licere Cassius seritit żđdgue ius natura com- 
paratur (Dig. 43, 16, 1, 27). - 

17 See the development in the common law of crimes: originaly no excuse at all; then, 
under the Statute cf Gloucester (6 Edw. 1, c. 3, 1278), the life of one who had killed 
se defendendo was released but his chattels forfeited; later a fell justification ‘under the 
Statute of 24 Henr- VIII,-c. 5, 1532. “Yet the exercise of the ight of self-defense pre- 
Pappo the ‘‘retreat to the wall,’’ a condition’ wholly unknawn to the countries of the 
` Roman law. 
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‘the vanquished aggressor, always presupposing’ that the Security, Council 
has failed and continues to fail of taking the measures necessary to main- 
tain international peace and security. The right of self-defense is, in 
such cases, a right to resort to war. But as the action is war, even if illegal 
on the side of the aggressor, the state or states acting ‘in self-defense are 
bound by the laws of war. 

It seems also that the conditions of necessity, reasonableness, and a 
certain proportionality, whick the municipal law prescribes for the exercise 
of the right of self-defense, are lacking in Art. 51. 

Self-defense in municipal law presupposes an illegal attack; this is 
certainly true also in international law.*® In consequence the right of 
Art. 51 cannot be exercised legally against the legal use of force, as against 
an enforcement action by the United Nations, or against a state or states 
` legally exercising the right of self-defense under Art. 51. ~ 

As self-defense is legal only against: an illegal attack, the problem of 
when self-defense is legitimate is of the utmost importance; the problem 
of the limits of self-defense is codrdinate with the problem of the ‘‘defini- 
tion of aggression.” The recognition of a vague ‘‘right of self-defense,” 
to be determined by the state which Claims to act m self-defense, is apt 
to make the prohibition of ‘‘wars of aggression” illusory. That is why 


if could logically be asked whether the Pact of Paris could be violated at 





Protocol of 1924, in Art, 2 of the Locarno Treaty of 1925, and under the 
Kellogg Pact.” In addition it was often insisted, as Hughes said 19238 
with regard to the Monroe Doctrine, ‘‘that the U. S. in the exercise of | 
this right of self-defense must have an unhampered discretion,’’: or, as 
the Kellogg Note puts it, that ‘‘each nation is the scle judge of what 
constitutes the right of self-defense and the necessity and extent of the 


same.”’ ` 
In this respect Art. 51 constitutes an important progress by limiting the 


ce a me s 


attack against a member of the U.N. Various problems arise with re- 
gard to the interpretation of the term “armed attack.” The word ‘‘at- 








18 C, C. Hyde, International Law, Boston, 1922, Vol. I, p. 106. 

19 C. H. Hughes, 1923 (Hackworth, Digest of International Law, Vol. IV, p. 451). 

20 J. L. Brierly, The Outlook for International, Law, Oxford, 1944, pp. 33-45. 

21 H. Rep. 18, 77th Cong., lst sess., p. 5 (Hackworth, work quoted, Vol. VII, pp. 
692-93). , 5 . 
` 22 Cireular Note of Secretary of State Kellogg of June 23, 1928. 
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tack’? is a strategic, not a legal word, Tt is clear that ‘‘armed atin 
can- only mean an illegal armed_attack,® an “aggression.” Bu 
Sroblem of the Timilai of aggression has nos only not yet been’ ae 
the very desirability of the definition of aggression has been rejected by 
Pan- “America® and RE Sai Francisco. Under Art. 39 of the Charter 
it tis for z che Security Council to determine the existenre of any act: of 
ageression at its discretion. a 

Jf “armed attack” means. illegal armed attack it means, on the other 
hand, | any illegal armed attack, even a small border incident; necessit; 
or propurioiality Ere wo conditions for the exercise of self Edein under 
Art. 5 51. Itis cle |. dt is clear that there is To walt defense against a legal enforcement 
action by the Uxited Nations or against a legal exercise of self-defense. 
An armed attack may also be unlawful, and thus give the right of self- 
defense if it constitutes an unlawful intervention, indivicual or collective; 
Art. 51 must be 2 with regard to the doctrine.of non-intervention 
and Art. 2, par. 7, of the Charter. ‘‘ Armed attack” gives the right of 
self-defense if directed against a member of the U.N.; how it is done, 
on land, by sea, in the air, by invasion of territory by armed forces, or by 
long-range guid2] missiles, and so on, is legally irrelevant. It is also 
irrelevant whetz2r such armed attack is made ultimetely against the 
sovereignty, territorial integrity, and independence of zhe U.N. member 
or whether any sush purpose is expressly denied. Such interpretation ' 
will make illegel an armed intervention under the Monroe Doctrine or. - 
for the purpose of protecting citizens abroad; is, in tke latter case, an 
“armed interventicn,’’? the dispatching of men-of-war, without attack, 
legal or does it already give rise to self-defense under Art. 51? But the 
“armed attack’* must not only be directed against a state, it must also 
be made by.a state or with the approval of-a state. One may think of the 
Pancho Villa affair, or now of the situation of Greece ard Yugoslavia. 

“Armed attack’’ as the only condition of the right of self-defense under 
Art. 51 may, in conceivable circumstances, mean too little. For this 
right does not exist ageinst any form of aggression which does not con- 
stitute ‘‘armed attack.’’ Secondly this term means something that has 
taken plaee. Art. 51 prohibits ‘‘preventive war.” The_‘‘thr f ag- 
gression’’ does not justify self-defense under ol. -Now in municipal 
law self-defense is justified only against an actual danger, but it is suf- 
ficient that the danger is immanent. į The ‘‘imminent’”’ armed attack does 
not suffice under Art. 51} 















28 Whereas the Eaglich and the Spanish texts use ‘‘armed attack”? and ataque armado, 
the French text has the clearer term agréssion militaire. om 

24 Res. XXIV, Lima Conference, 1938. oe 

25 Documents, work quoted, Vol. XII, pp. 341-349. 

28 Luis E. Nieto Arteta, Intervencién y dominio reservado det Estado (in the first 
[1947] number of ste Revista Colombiana de Derecho Internaciona:). ` 
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Apart from the proklem of the definition of aggression, there is the 
problem of determining the aggressor. The aggressor, or he who has 
‘‘provoked’’ an aggression, has no right of self-defense under municipal 
law; also in municipal law there are:situations where neither of two 
fighting persons can invoke the right of self-defense. To determine the 
aggressor must, in cases of self-defense, be left, in the first instance, to 
the ‘person in question. But self-defense becomes a truly juridical in- 
stitution in municipal law only through the control of self-defense by 
independent courts with compulsory jurisdiction. No such judicial con- 
trol is provided in Art. 51. But here, too, some progress has been achieved, 
through giving a certain control over the exercise of the right of self- 
defense to the Security Council. The latter not only retains, notwith- 
standing Art. 51, all authority and responsibility to take at any time the 
necessary measures, and thus to determing an act of aggression and, con- 
sequently, the legality of self-defense. The state or states acting in the 
exercise of self-defense, are, moreover, legally bound to report immediately 
to the Security Council the measures taken in the exercise of the right of 
self-defense, and they can take such measures only until the Security 
Council has taken the measures necessary to maintain international peace 
and security. 

The concept of self-defense in Art. 51, to sum up, reveals a progressive 
development, although it is, of course, still far away from the juridical 
precision which the legal institution of self-defense has in advanced mu- 
nicipal law. 

Joser L. Kunz 


PROPOSED ITO CHARTER 


"Eighteen United Nations have recently participated, through their rep- 
resentatives on the Preparatory Committee, in the preparation of a.draft 
charter for an Internacional Trade Organization. Earlier phases of the 
effort looking to a United Nations Conference on Trade and Employment, 
which is to be held at Havana beginning on November 21, 1947, were the 
subject of earlier comment by the present writer.” ‘ 

The provisions cf the Charter as they have now evolved are the results 
of intensive work by the Preparatory Committee at its first session (held 
in London, October 15 to November 26, 1946),? revisory effort by the Draft- 
ing Committee (which met in New York from January 20 to February 25, 
1947 ),* and further diseussion and fermulation at the second session of the 
Preparatory Committee which convened at Geneva on April 10,1947, and 


1 Doe. E/PC/T/180. 

2‘¢Toward a World Conference on Trade and Sisolopments = this JOURNAL, Vol. 41 
(1947), pp. 127-181. 

3 Report in Doc. E/PC/T,'33. 

4 Report in Doc. E/PC/T/34. 
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continued its lators for more than four morths. While minutes of the 
meeting that pr2iuced the most recent version of tke Charter are not yet 
available for puklic use, the discussions have deservedly received wide at- 
tention in the world press. In view of the magnitude of the undertaking 
which the Charter represents, and the potential importence of the ITO as 
an instrumentality designed to make the basie plan work, the substantive 
provisiors of the draft Charter seem to merit the attention of those who are 
concerned for the development of law and order in the field of international 
economic relaticrs as well as for observers of institutional development 
within tke framework of the United Nations system. The limits of a brief 
comment precluis detailed consideration of the one huadred articles and 
permit only summary and, in some cases, illustrative, statements. 

The purposes and objectives of the proposed ITO, as set out in Chapter I, 
refer to higher standards of living, full employment, and the conditions of 
economic and sozial development envisaged in Article 55(a) of the United 
Nations Charter. The ITO Charter envisages both national and inter- 
national action zo assure a large and steadily growing volume of real in- 
come and effective demand, and, by inzreasing the production, consumption, 
and exchange of goods, to contribute to a balanced anc expanding world 
economy. Further purposes are to fcster and assist industrial and general 
economic development (particularly of couniries in early stages of indus- 
trial developmert), to encourage the international flow of capital for pro- 
ductive investmert, to further the enjoyment, on equal serms, of access to 
markets end of products and productive facilities needed for economic pros- 
perity and development. The plan is further designed to reduce tariffs 
and other barriers to trade, to eliminate discriminatcry treatment in inter- 
national commerce. to enable countrizs (‘‘by increasing opportunities for 
their trade and economic development on a mutually advantageous basis’’) 
to abstain from measures which would disrupt world zommerce, reduce pro- 
ductive employment, or retard econcmic progress. Finally, the Charter 
looks to the faciitation of consultaticn and ecGperation in the solution of 
problems relating z0 international trade in the fields of employment, eco- 
nomic development, commercial policy, Pu practices, and commodity 

policy. \ 

In Chepter IT, on ‘Employment and Economie <Accivity,’’ there are 
references, inter clia, to the maintenance of domestic employment through 
measures to be taken by each member state, ‘‘appropriete to its political, 
economic, and social institutions.” In connection with fair labor stand- 


5 Members of the Preparatory Committee represented at the seeond session were: 
Australia, Belgium, Luxembourg, Brazil, Canada, Chile, China, Cuba, Czechoslovakia, 
France, India, Lebazon, The Netherlands, New Zealand, Norway, the Union of South 
Africa, the United States end the United Eingdom, The Soviet Union, a member of 
the Preparatory Committee as created by the Unicel Nations Sconomie and Social 
Council, was not represented. 
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ards, one goal specified is the elimination of substandard conditions of labor 
in production for export, ‘‘and generally.” A separate article relates to 
the removal of maladjustments within the balance of payments, and another 
to safeguards for members subject to deflationary pressure. 

Chapter III, on “Economie Development,’ sets forth that ‘“... all 
countries have a common interest in the productive use of the world’s 
human and material resources... .’’* There is a provision that ‘‘No 
member shall impose unreasonable or unjustifiable impediments that would 
prevent other members from obtaining on equitable terms .. . facilities 
for their economic development, . . .”’? and that no member shall take un- 
reascnable action within its territories injurious to the rights or interests 
of other members’ nationals in the enterprise, skills, capital, arts, or tech- 
nology which they have supplied.’ Elements of an investment code are 
incorporated in the Charter. In connection with this are also found provi- 
sions on non-discriminatory protective measures permissible for the pur- 
pose of economic development. Although elimination cf preferences is a 
major objective and Chapter IV contains vrovisions directed to this end, 
under special circumstances referred to in Chapter III (Art. 15) ‘‘new 
preferential measures’’ that are proposed by a member may be approved 
by the ITO. 

Of central importance are the provisions which relate to general most- 
favored-nation treatment as to customs, the methods of levying duties, and 
rules and formalities in this connection, also provisions concerning the 
elimination of preferences and national treatment as tc internal taxation 
and regulation. A section on ‘‘Quantitative Restrictions and Exchange 
Controls” states a general rule to the effect that there shall be no prohibitions 
or restrictions other than duties, taxes, or other charges, but allows certain 
exceptions, as in the case of countries in balance of payments difficulties, 
provided that any restrictions permitted under such exceptions are adminis- 
tered in a non-discriminatory manner. To the rule of non-discriminatory 
administration of such restrictions, exceptions are to be permitted, with 
prior approval of the ITO required after March 1, 1952, when there is 
‘widespread disequilibrium.’’® In the matter of exchange control it is 

_ provided that members shall not, ‘‘by exchange action, frustrate the intent 
of the provisions”? of this section, nor, ‘“‘by trade action, the intent of the 
International Monetary Fund.” ° Codperation of the ITO with the Fund 
is envisaged. Separate sections deal with subsidies and with state trading. 
In connection with the latter a rule of non-discrimination and the applica- 
tion of commercial considerations are prescribed, and negotiations (when 


e Art. 8. 

T Art. 11. 
s Art. 23. 
9 Art, 24, 
10 Art. 30. 
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requested by an interested member) looking to the limitation or reduction 
of proteetion afforded (through operztion. o? a monopoly) to domestic pro- 
ducers cf the monopolized product, are contemplated.” In a section: on 
“General Commercial Provisions’’ are to b2 found articles on freedom of 
transit, anti-dumping and countervailing duties, valuation for customs pur- 
poses, formalities connected with irrportat:on and exportation, marks of 
origin, publication and administration of zrade regulations, information, 
‘statistics and trade terminology, boyeotts, emergency action’ on imports of 
particular products, consultation and territcrial application. 

Chapter V, on ‘‘ Restrictive Business Practices,” provides that each mem- 
ber shall take sppropriate measures, individually or through the ITO, or 
in both ways, to’ prevent business xractices affecting international trade. 
which restrain competition, limit aczess to markets or foster monopolistic 
practices (or which interfere with the achievement of other objectives of 
the Charter).1* Detailed provision: cover the methoi of investigating, 
consulting, and reporting, in- cases where such business practices are al- ° 
leged. Action or omission to act by the ITD is not to prevent a member’s 
enforcing its own statutes or decrees cgainst monopoly. or restraint of trade. 
Even as to types of agreements excepted (by Art. 51) 2rom the provisions 
of the chapter, the ITO may make r2commendations. 

Seventeen articles, comprising Chapter VI, relate to ‘‘Intergovernmental 
‘Commodity Agreements.” Among the introductory ecnsiderations is rec- 
ognition of the-fact that the tendency toward disequilibrium between pro- 
‘duction and consumption of primary >roducs, accumulation of burdensome 
stocks, and pronounced fluctuations in prices may necessitate special treat- 
ment of the international trade in steh commodities. Commodity studies 
are to be arrarged by the ITO, which, upon recommendation of a study 
group or at the requast of a member whose interests represent a substantial 
- part of world production or consump-ion or trade in particular commodity, 
is to convene a conference on the subject. ‘Seneral principles are set forth . 
covering intergovernmental commocity agreements, and further rules for 
commodity control agreements ancl their administration through com-. 
modity 2ouncils.: There are also provisions on settlement of disputes, and 
provisions whereby any international organization, suca as the FAO, may 
- attend a study group or commodity conference, asx that study of a par- 
ticular primary commodity be made, submit to the ITO any relevant study, 


11 Art. 31. 

12 Art. 45. Arz 47 specifies the obligatiaa of members to take measures, by legislation 
or otherwise, to ensure that public and private erterprises Jo rot engage in practices 
having specified eects. 

18 Art. 52. See “The International Trade Organization—Haw Will It Work?’’ 
United States Department of State Publeation 2597 (Commercial Policy Series 92), 


p. 6. 
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, and recommend further study.44 Members accept certain obligations as 
to existing, as well as future, commodity arrangements. l 
For the student of international government Chapter VIL, relating to the 
ITO itself, will perhaps hold greatest interest, although, as Under Secretary 
Clayton has pointed out, the ‘‘. . . form cf the original machinery estab- 
lished in the ITO is less imporiant than the commitments member govern- 
ments are willing to undertake on the subsiantive matters... .’’2¢ Eligi- 
ble to membership in the ITO will be the states invited to the Havana Con- 
ference on Trade and Employment whick accept the Charter and other 
states approved for membership by the Conference.” Article 69 spells out 
functions of the ITO largely in terms of collecting infcrmation, encouraging 
and facilitating consultation, undertaking studies and making recommenda- 
tions, promoting international agreements. consulting with members, and 
coöperating with intergovernmental organizations for achieving social and 
economic objectives and the restoraticn and maintenance of international 
peace and security. Structurally the ITO will include a Conference, meet- 
ing in annual sessions (aside from special ones), an Executive Board (for 
the composition of which three alternative plans are presented in the Char- 
ter, but which seems likely to include a group of states of chief economic 
importance and other states elected by the Conference}, a Tariff Committee, 
such Commissions as may be establisned by the Conference, a Director- 
General and staff, and possibly other organs. Powers and duties of these 
proposed agencies are set out in some detail. Article 84 provides for con- 
sultation and coöperation with other international organizations referred 
to in Article 57 of the United Nations Ckarter. By Article 86 the ITO 
“shall have legal personality and shall enjoy such legal capacity as may 
be necessary for the exercise of its functions.’’ In the territory of any 
member the Organizaticn is to have, for itself and its representatives, such 
legal capacity, privileges, and immunities es are necessary for the exercise 
of its funtions.'® 
Chapter VIII seems likely to hold special interest Zor international law- 
yers, since it relates to the settlement of disputes and tc interpretation. If 
representations made by one member to another do not result in adjust- 


14 Art. 64. 

15 Art. 65. ; 

16 International Trade Organization. Hearings before the Committee on Finance, 
United States Senate, Hightieth Cong., First Session on Trade Agreements System and 
Proposed International Trode Organization Charter, Pt. 1, p. 20 (hereinafter cited as 
Hearings). 

17 Art. 68 of the Charter also envisages membership for separate customs territories 
not responsible for the formal conduct of their diplomatic relations. The Havana Con- 
ference is to determine conditions of application of Charter provisions to trust terri- 
tories. The effect upcn membership in the ITO of a member’s exclrsion from the United 
Nations Organization algo remains to be determined. 

18 Art. 87. 
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ment within a r2asonable time ther: may be reference to the Executive ` 
Board or, with the latter’s approval. to the ITO Conference. - The Board. 
may refer a matter involving two cr more members t> arbitration, with 
‘consent of the members concerned ard on terms agreed upon between such 
members and the Board. Rulings o? the Executive Board may, at the re- ` 
quest of an interested member, be reviewed by the Conference, which has 

power io suspend obligations or conceasions under or pursuant to the Char- 

-ter; if such, acticn 1s taken the member with respect to wkich the suspending 

action is taken may, upon giving th= required notice, withdraw from the 

ITO. Article 91 relates to references to the International Court of Justice. 

. The latter may be asked, by the Conference or the Executive Board, for an 

advisory opinior. on legal questions ‘‘srising within the scope of activities” 

of the ITO. Any resolution of the C:mferenve or Conference decision shall ' 
be. subjezt to review by the Court through request from the ITO for an 

advisory opinion, pursuant to the Court’s Statute. Furthermore, at the 

instance of any ‘substantially interested’’ member of the ITO, the latter 

shall request suck an opinion, transm:tting = statement cf facts and other 

information whiea the Court may require; pending delivery of an opinion 

by the Court any Conference resolution or dacision on tae matter involved 

is to hava full ferce and effect, althcugh the Conferenc2 may suspend’ ef- 

fectiveness of sueh resolution. or decision if demage which would result from 

enforcement would be difficult to repair. The advisory opinion of the 

Court in such cas2s is, t should be nosed, to be binding upon the ITO and 

the resolution or decision which has given rise to the request is to be modi- 

fied if it is not in accordance with the <pinion. Nothing is said in the Char- 

ter as to binding effect upon individcal merhers.** 

Chapter IX, on ‘‘General Provisicns,’”’ provides alternate versions to 
cover relations c2 a member with a non-member. One of these provides 
that nothing in tte Charter is to precb-de members from 2onsulting or mak- 
ing commercial treaties or maintaining relations with non-members, pro- 
vided thet no member shall seek prezerential export or import duties or 
taxes or exclusive advantages in its trade with a ncn-member.”® The 
Charter is nct to be construed to require a member to make disclosures that 
it considers contrary to its security interesis, or to prevent a member’s’ 
taking action urder the United Nations Charter for the maintenance of 
internaticnal pesce and security. The provisions concerning amendments 


' 18 On the interded meaning of the part or the Cherter relative to this subject matter 
(as provisions were formulated prior to the Geneva discussions) see the testimony of 
Leroy Stinsbower ia Hearings, Vol. I, p. 553. By Art. 92 of the Charter, nothing in 
Chapter’ VIII thereof is to exclude procedurzs proviéed for in the Charter for consulta- 
tion and settlement of differences arising ouz of its operation. 

' 20 Art. 95. There zs in the same version a provision which envisages suspension (after . 
full consultation} o> application of Charter provisions for any member if a substantial ; 
part of the latter’s Žoreign trade is with a non-member; withdrawal of the member, in 
ease there is no satisvactory adjustment, may follow. 
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distinguish between those involving changes in obligations assumed by 
members under the Charter and those not involving such changes. The 
Conference may declare that an amendmen: of the fcrmer type is of such 
nature that all members not accepting it within a period of <ime specified by 
the Conference shall withdraw from the ITO. The Conference is to call a 
special session, before the end cof the tenth year from tha date of the Char- 
ter’s entering into force, for review of its provisions. Without prejudice 
to other parts of the Charter which refer tc possible witadrawal, a member 
may, upon giving the required notice of intention to terxinate, withdraw 
for itself or its separate customs territories at any time after three years.” 
The effectiveness of the Charter itself (for all states bound by it) may be 
terminated at any time by agreement of three-fourths of the members. 

Perhaps the most striking thing about the proposed Charter is the com- 
prehensiveness of its design. The head of the American delegation at Ge- 
neva has appraised the work of the Preparatory Committe: as a ‘‘miracle”’ 
of international coöperation.” That much ~emains to be decided when the 
Conference on Trace and Employment corvenes in Havana is emphasized 
by. the alternative provisions formulated on certain matters and by the fact 
that some of the eighteen states represented at Geneva reserved their posi- 
tions on various parts of the instrument. In any case, there is in prospect 
a multilateral agreement which is not without some flexibility, and an or- 
ganization which is not a ‘‘superstate’’ but essentially a ‘‘medium for con- 
sultation,’’ ?3 the operation of which may in the future present many inter 
national questions of legal as well as economic significance. 

i RosERrT R. WILSON 


INTERVENTION—THE TRJMAN DOCTRINE AND THE MARSHALL PLAN 


While the Marshall proposal for aid by the United States toward Euro- 
pean recovery is often called a corollary of the Truman Doctrine, they differ 
essentially in their aims. While both are directed against the expansion 
of Soviet Russia the Truman Doctrine looks to military aid to Greece and 
Turkey, and the outcome is unknown: The Marshall propesal, on the other 
hand, looks purely to economic aid for the countries cf Western Europe 
and professes to disregard pclitical considerations. 

The so-called Truman Doctrine is often called an extension of the Mon- 
roe Doctrine. But this is surely an error. The Monroe Doctrine was 
limited geographically to this continent. It announced that American 
arms would protect the Continent against any eifort of Europe to extend 
its system across the Atlantic. Several etforts at European i intervention 


























21 Art. 97. 

22 Address of Under Secretary Clayton broadcast from Paris, res=rted in “The Wask- 
ington Post, Sept. 11, 1947, p. 1. 

23 Hearings, Vol. L p. 3 (testimony of Mr. Clayton). 
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were made during the nineteenth century, efforts wiich always failed. 
he Truman Deoczrine has no geogrephical limits end promises American 


intervention in places where the United States hes little or no interest. 
One of the majsr premises of the Monroe Doctrine was the traditional 
American policy of not intervening in European feuds. The bottom has, 
therefore, been taken out of the Mcaroe Doctrine by American interven- 
tion abroad, so that the United Stefes has now little moral claim to ask 
Europe to refrzin from extending its political philosoply to this continent. 
Moreover the Traman Doctrine is not a self-deryinz ordinance but a 
.promise to use American dollars, if zot more, to stcp Communism. Apart 
` from the fact taat Soviet Russia exemplifies not Communism but National 
Socialism—the Communist Utopia rot having yet arrived—it remains to 
be proved that dcllars can. stem the advance of a doctrine which finds ‘its 
major source and soil.in poverty an= misezy. President Truman recently 
announced, in describing the Potscam Dezlaratiox, that chaos had been 
brought to Germany by the Nazi Farty.* Regardless of the accuracy of 
his ascription, zhe fact is that chaos prevails in mest of Europe and that 
American mony, which European peop-2s naturally are delighted to 
spend, can hardly shore up countries that surrender ta the inevitable. It 
shows how fantaszie was the half-trath of the idea of “One World.” As 
Senator Root said to Senator Baécn of Georgia m a famous. debate on 
Mexico, many ideas, like world government, are logical, but not practical. 

One of the primary interests of ìe founders of this country, who are 
entitled to be h2ard in such a dilemma as row confronts the United States, 
is that European ideology must no: be imported :nto this heterogeneous 
population. ' The founders’ warninz’ was prophetic. The major opposi- 
tion to the Italian Treaty comes from Italian-American societies who resent 
the fate meted out to Italy. In thet opposition they have a good ground 
for protest, bub it seems pitiful tc transfer Eurcpeaa problems to this 
soil in the alleged interests of an unschievable Utopia. : 

The Marshal. Proposal. The so-calleč Marshall Plan is no plan at all 
but merely undertakes to finance some plan satisfaztory to Secretary 
Marshall and the United States Cocgress if the European countries can 
come to agreemant. Russia and her <atellites have elreedy declined Ameri- 
can aid and profess to see in it danger to the aided. They promise to 
defeat the proposal. 

If we should advance any money to Europe in addition to the twenty 
billions already davoted to relief an= other purposes it will show that the 
United States is the only country really paying reparacions in addition to 
what. Russia has looted out of Germany and Austria ‘and her satellites, 
mostly private property. It may >e. questioned why the United States 
should pay repérations, but it is a result of failing to think about what will 


1 Department of State Bulletin, August 5 and 12, 1945, pp. 153, 208. 
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happen after a war. The aerador of ae defeating the enemy is 
manifestly inadequate. Yet the mores o: war forbid thought beyond 
this point. First we spend billions, not, it is true, with a view to destroy-. 
ing Europe but having that effect. Now we are to spend new billions to ` 
restore Europe with the promise that it will be interpreted as American 
imperialism. It may also have that result, since Secretary Marshall 
promises to supervise the expenditure of any funds. whieh Congress may 
advance. But that is not the initial intention. The Russians are wrong 
in charging that it positively will have that result. We can accept Secre- 
tary Marshall’s statement that he, at least, has no such intention. He may, — 
however, find himself in the pesitior of the British in Egypt after 1882; 

then the United States, alreacy a Balkan power, will kecome an imperialist 
power. It is simply too early to forecast all future developments. The 
chances are not weak that the reparations of Italy anc other countries 
payable to Russia and her satellites may be siphoned off from American 
loans to Italy and other reparation paying countries. 

Tke Marshall Plan seems particularly to lack consideration because no 
one zan tell wliat it may.cost’ the United States. We have seen figures 
mentioned of three billions for three years, five biltions for four years, 
and seven billions for ten years. The President states that we have. 
alreedy contributed twenty billions to Europe since the end of hostilities in 
1945. Europe is now based on the unsound political plan of Potsdam, 
and no amount of American money can change that fact. So long as 
that basis stands any American money raised, as it must be on credit, will’ 
be the sheerest palliative and can-serve no purpose: of recovery. 

_ There are other dilemmas that must be faced. Europe’s condition is not 
only due to the unfortunate features of the Potsdam agreement, of which 
Russia seems to have taken full advantage, but Eastern Europe has also 
been separated from the West- to < considerable extent by the so-called 
Iron Curtam. Eastern Europe normally exports foodstuffs and raw 
materials, as does Russia; but they are not getting in exchange industrial 
goods from the ‘West, goods which they badly need. Although. Russia 
hurries to make agreements with her satellites, they can hardly make 
good the deficiency. Eastern Europe, therefore, seems likely to suffer an 
. industrial famine, although the Marshall proposal dces not contemplate a 
termination of the puateral treaties made between Eastern countries and 
the West. 

‘The Marshall proposal seems more likely to finance state e 
although the word ‘‘recovery’’ is frequently employed. At this. writing 
(September, 1947), it is unsafe to predict developments, but since Russia 
and her satellites have declared war on the plan, the financing of Western. 
Europe might turn into a military meesure, leaving recovery an un- 
achieved aim. . 

We now learn that France ʻobjezts to increasing the German output, 
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though the joins chiefs-of-staff have already issued e directive to that ef- 
fect. Great Britain is also said to protest against part of the program. 
Perhaps this is the most significant event of recent years, since it throws 
light or the origins of the war in 1914, however jnstided the protest. If 
Europe is not zo be allowed full prcduction, it seeras idle to throw Ameri- 
can money into the breach. The plan is stymied at tke source. 

The zountries which possess the fifteen billion dollars of gold and 
foreign exchange that the National City Bank -:eports are not the 
countries with which the bulk of American trade is done, but some ex- 
change is possessed by those countries. Should Secretary Marshall insist 
first on their spending their assets on Araerican goods before receiving 
American boun:y? Or will they say, as a British cabinet minister 
. threatened the cther day, that default in certain loans will follow or that 
the United Stetes in its own interest must finance exports up to eight 
billions a year—the difference between exports and imports—since other- 
wise unamployment will result in the United States 

There are thes many obstacles which the Marshall proposal must over- 
come. Will the proposal founder on one or more of tiese obstacles? Only 
the future can give an answer. : 

l EpwIn BORCHARD 


INTERNATIONAL LAW IN THE CONSTITUTIONS OF THE LÀNDER IN THE AMERICAN ZONE 
IN GERMANY 

The inclusion in the Weimar Constitution of August 11, 1919, of the 
provision that ‘ The generally recognized rules of international law are 
valid as binding and integral parts of German Feceral law’’? was the 
result of a conscious adoption of what was deemed to be the Anglo- 
American praczk2 with regard to the enforcement o? international law 
through municipal law. Dr. Hugo Preuss, Minister cf the Interior and 
“father”? of tze Constitution, placed at-the head cf his original draft 
three fundamextal and related prinziples: that all political authority be- 
longs to the people; that the state should be organizei on a federal basis; 
and that the Reizh should form a democratie Rechtssiaat within the inter- 
national commuaity.2 ‘‘As once the United States of North America 
entered the cirele of the old world of states with ar acknowledgment of 
the binding forze of international law, 3o,’? Preuss stated, ‘‘the new 
German Republic racognizes ... the validity of the law of: nations.” 
In Section 2 of Article VI of the United States Constitution Preuss per- 
ceived tie recoznition of a new- democratic princinl2 which marked the 
beginning of.a fundamental change in the structure of international 


1 Artikel 4. Dic allgemein anerkannten Regein des Vélkerreshts gelten als bindende 
Bestandteile des devtachen Reichsrechts. 

2 Hugo Preuss, Beich und Lander: Bruckatiicke eines Kommet-tcrs sur Verfassung des 
Deutschen Reiches, Berlin, 1928, p. 81 ff. 
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society. The individual, whose relations with the world community had 
hitherto been mediatized by absolute princes and cabinets, was now to come 
into immediate contact with international law, which would henceforth 
be binding as an integral part of the internal law Teeny, upon all organs 
of the state and upon incividuals.® 

It is clear from the preceedings of the Weimar dently that not all of 
its members were activated by like motives in accepting ihe provisions of 
Article 4. Dr. von Simson considered that the article ‘‘desires to express 
the maxim dominant in Anglo-American jurisprudence and state practice 
that generally recognized rules of international law are binding not only 
on the state, but on individuals as well.” The real motive for his support 
.of the principle appears, However, in his further statement that ‘‘The inclu- 
sion of this provision in zhe Constitution is desirable because it represents 
an acknowledgment of the value and validity of internacional law and be- 
cause it renders it difficult for our enemies to make the incorrect statement 
that international law is less respect2d ‘in Germany than in England and 
America.’’* One member, indeed, opposed the article on the ground that 
it would ‘‘produce the impression that the German Volk indicts itself on 
account of its former attitude toward interrational law and makes an obei- 
sance before non-German international law. It is worthy of notice that 
England during the War viclated internaticnal law more widely than did 
Germany.” ë A later commentator expressed a widely-held view when he 
characterized Article 4 a3 ‘‘a concession to Americanism.” ° _ 

It is probable that similar mixed motives influenced the constituent as- 
semblies and electorates >f the German Länder in the United States Zone 
which in the latter part of 1946 adopted constitutions containing provi- 
.Sions modeled upon Article 4 of the Constitution of the former Reich.” 


30212 the drafting of Article 4 see Verhandiunger, der verfassuaggebenden Deutschen 
Nationalversammlung, Bde. 326, 327, 336 (cited hereafter as ‘'Verhandlungen’’); and 
Preuss, work cited, pp. 80-84: Gustav A. Walz, Völkerrecht und staatliches Recht: Unter- 
suchungen über die Einwirkungen des Volkerrechts auf das innerstcatliche Recht, Stutt- 
gart, 1933, p. 300 ff.; Rudolf A. Métall, Des cllgemeine Völkerrecht unë das innerstaat- 
liche Verfassungsrecht, in Zeitschrift fiir Völkerrecht, Vol. XIV (1928), p. 161 ff.; 
Alfrei Verdross, Die Einheit des rechtlichen Weltbiides auf Grundlage der Vélkerrechts- 
verfassung, Tübingen, 1923, p. 111 ff. 

4 Verhandlungen, Bd. 336, p. 406. 

5 Dr. Kahl, same, p. 21. 

6 Max Fleischmann, Die Einwirkung auswértiger Gewalten auf die deutsche Reichs- 
verfassung, Halle, 1925, p. 2é. 

7 Constitution of the Republic cf Eavaria, passed by the Constitutional Assembly, Oct. 
26, 1946, and ratified by the voters of Bavaria, Dee. 1, 1946; Constitution of the State 
of Hesse, passed by the Consfituticnal Assembiy, Ozt. 26, 1946, and ratified by the voters 
of Hesse, Dec. 1, 1946; Constitution of Wuerttemberg-Baden, passed by the. Constituent 
Assembly, Oct. 24, 1946, and -atified by the voters cf Wuerttemterg-Baden, Nov. 24, 1946. 
For the German texts, see Constitutions of Bavaria, Hesse, and Wuerttemberg-Baden, 
Office of Military Government (U. 8.), 15 February 1947. The parallel English trans- 
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The United States Military Governze has asserted, that the constitutions of 
_ the Länder are ‘‘German ‘in orig-n, spirit, and: preparation. 78 It is 
natural, therezore, that they shoul reflect earlier German experience in 
the enforcement of international lax through municipal law, and that they 
should attempt to abviate certair interpretatiors of Article 4 of the 
Weimar. Constitution which distorted, and, in some important cases, practi- 
cally nullified, its provisions. Un®r the further influence of American 
' practice, reinforced by the necessity of obtaining the approval of the oc- 
` eupation authcrity, the Lander of tæ United States Zame have adopted the 

following constitutional provisions ~2lating to the Dosis sion of international 
` law in the internal legal system: 


` Bavaria: 
Article 84, The generally recognized principles of interna- 
tional law are valid as par: of domestic iaw. - 


(Die allgemein anerkannten Grundsätze des Vélkerrechts gelten 
als Bestandted des einheimischen Rechts.) ? 


Eesse: 


Artiele 67. The nia o? E -aw are valid as part of 
the law of the State withoat requiring express incorporation in 
the law of the State. No law is valid waich conflicts’ with such 
rules o> with a State treaty 


(Dis Regeln des Volkersechis siad bindende Bestandteile des 
Landesrechts, ohne dass ez ihrer ausdrücklichen Umformung in 
Landesrecht bedarf. Kein- Gesetz ist gültig, das mit solchen 
Regeln oder mit einem Kizatsvertrag in Widerspruch steht.) 


Article 68. No one may be called to acount for pointing out 
facts zhat constitute an infringement of cbligations mnere inter- 
national law. i 


(Niznand darf zur Reckenschaft gezogen werden, wenn er auf 
Tatsacken hinweist, die sici als eine Verletzung vilkerrechilicher’ 
Pfiichien darstellen.) 1° 


' lations, prepared by zhe Civil Administrati-a Division, and quoteč in the following para- 
graph, arə not altogether accurate. 
8 Saxe, ‘‘Introctecion,’? p. 1. 
9 The Constitution of Bavaria also provie2s that: x 


Article 181. The right of the Bavarian State, within the limits of its competence, 
to conclude State treaties remains unaffsctec. 

(Das Recht des Bayerischen Staatez, im Rahmen sein2zr Zustandigkeit Staatsver- 
träge abcuschizeesen, dleibt unberührt.: : 

Article 182 The State treaties formerly ecncludec, 2specially the treaties with 
the Christian Churches of 24 January 1325, remain in fozee. 

(Die früher geschlossenen Staatsvert-ige, insbesondere die F erträge mit den christ- 
licken Kirchea vom 24 Januar 1925, Exiben in Eraft.) 

10 The Constituticn. of Hesse also provides that: 


Arcicle €9. Hesse declares its attazamert ta peace, treedom and the comity of 
nations. War is outlewed. 
Evary act undertaken with the intex-on of preparing for war is unconstitutional. 
‘(Hessen becennt sich zu Frieden, Fretheiz, ugd Volkerversrandigung. Der Krieg 
ist geächtet. ’ 
_  dede Handling, die mit der Absicht ~argeromman wird. einen Krieg vorzubereiten, 
iat verfassungswidrig.) 
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Wuerttemberg-Baden: 
Article 46. The generally recognized rules of international law 
are binding integral parts of the law of the State. “They are bind- 
ing for the State and for the individual citizen. 


The rights granted to foreigners by internaticnal law may be 
claimed by them, even though they are not set forth in State 
legislation. `“ f 

(Die allgemein anerkannten Regeln des Völkerrechts sind 
bindende Bestandteile des Landesrechts. Kie- sind für den Staat 
und fiir den einzelnen Staatsbirger verbinblich. : 

Die durch das Völkerrecht Ausländern verbrieften Rechte 
können von diesen geltend gemacht werden, auch wenn sie mecht 
durch Landesgesetz ausgesprochen sind.)™ 


A mere reading of the above constitutional texts may produce the im- 
pression that they ensure tke legal supremacy of international law over 
municipal law. Such was the general conclusion drawn in non-German 
legal circles from Article 4 of the Weimar Constitution, which, at first 
sight, appeared to represent a complete repudiation of German positivist 
doctrine and of monistic and pluralistic theories based upon the primacy 
of state law. Since the new texts, and especially those of Bavaria and 
Wuerttemberg-Baden, are obviously modeled upon Article 4, it seems 
clearly proper to interpret their possible meaning in the light of German 
juristic doctrine and the constitutional experience of the Republic. 

A tendeney to restrict the apparent meaning of Article 4 emerged in the 
discussions of the Weimar Assembly. Dr. Preuss’ original draft had 
provided that the Reich should recognize das geltende Vélkerrecht. The 
substitution in the final text of the phrase allgemein anerkannten Regeln 
was made, the drafter explained, at the instance of the Ministry of Justice, 
which considered that omission of the qualifying term allgemein might 
be interpreted to mean that rules deemed by the English and Americans 
to be part of international law would be binding also upon Germany.” 


11 The Constitution of Wuerttemberg-Baden provides also that: 


Article 47. Any action undertaken with the intention of disturding peaceful inter- 
national coöperation, especially of preparing for war, is unconstitutional. 

(Jede Handlung, die mit der Absicht vorgenommen wird, cine friedliche Zusam- 
menarbeit der Völker zu stören, insbesondere die Führung g eines Krieges vorzube- 
reiten, ist verfassungswidrig.) 

12 Verhandlungen, Bd. 326, p. 32. Dr. Zweigert, Minister of Justice, considered that 


Article 4 would be objectionable only if it were construed to mean that express provisions 
of German law could be abrogated by international law (Völkerrecht tricht Landesrecht). 
‘This result,’? he said, ‘‘is, however, avoided, since the article is restricted to generally 
recognized principles of international law. It is obvious that a principle of international 
law which is contrary to an express provision of German law is not generally recognized.’? 
Same, p. 406, 

Preuss’s own view was not free from ambiguity: Iti is not perhaps always possible,’’ 
he stated, ‘‘to determine with mathematical precision what is ‘gererally’ recognized; 
but there is no doubt that rules of international law which are not recognized by all the 
Great Powers are not rules of international law. But here also one must not jugglé 
concepts on the point of a needle.’’ Same, p. $2. : 
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Dr. Kahl, repcrter for the Constitutional Committee, stated that Article 4 
was approved with the understanding tkat a rule of international law 
woulc. be valid as being ‘‘generally reecgn zed’’ only if it had been recog- 
nized by Germany, and that the elment af general recognition would be 
lacking if the alleged rule should cortracict an express provision of German 
law.* The ecntent and meaning of ‘‘gemerally recognized principles,’’ 
Dr. Kahl asserted, remains uncertain and controversial. Such principles 
_are, “in fact, only what the Anglo-Amerizan legal ccnception sets up as 
a rule.’?** To go beyond the interpretation placed upon the article by 
the Committee would be to ‘‘surrender Germany to the arbitrariness of 
those states which claim universal validicy for their own international 
legal eonscienes.’? 15 

The view that purported rules of internazional law are not binding upon 
Germany unless vecognized by it has been generally accepted by German 
doctrinal writers. Not all, however, have been willing to admit the 
‘ logical conclusion to- which such a premise necesserily leads, namely, the 
primacy of internal over international lay, and, consequently, the nega- 
tion of the legal character and binding fores of international law. Such 
a doctrine, if senable, would clearly obviete the possibility of a conflict 
between international law and German law, since the enactment of the 
latter would in itself be conclusive evidence of the legal invalidity of the 
alleged rule of international law which it would apparently contradict. 
International lew, according to this concept.on, would not form a universal 
and valid legal system, but would constitute merely a ‘series of internal 
laws relating tc matters of external concerr—an finsseres Staatsrecht 1 or 
Ontercesetzesrecht3® 


13 Same, p. 120&. Dr. Heintze had suggested thei the article be amended to include 
the phrese das vom Deutsche Reiche anerkannte Recht. Same, Bd. 326, p. 33. 

14 Same, p. 406. 

15 Sane, p. 31. Gustav Stresemann consiljered that adoption of Article 4 would create 
“a seriou3 danger that we will be placing a noose aSout our own necks.’’ 

18 See the authorities collected by Métal, work cited, pp. 168, 169, and Walz, work 
cited, pp. 308, 309. Walz considers that is would be grotesk to hold that Article 4 gave 
internal force to principles to which Germany had nct agreed. Arother writer maintains 
that ‘‘The correctness of this opinion results with <bsclute nacessity from the fact that 
Germany, not only because of its greatness, but above all because of its political position 
and cultural significance, belongs to those states wrich must decisively influence inter- 
national intercourse. It further results from the peculiar sozial structure of the inter- 
national legal community. No state is bound by a principle >£ irternational law in the 
formaticn of whick it has not participated, or which in so far as it has been established 
by other states, it has not acknowledged as binding upon itself.’? Elisabeth Mohr, Die 
Transformation des Vélkerrechts in deutsches Reichsechi, in Internationalrechtliche Ab- 
handlungen, Bd. 28, dbh., Berlin-Grunewald, 1934, p- 43. 

17 See, for example, Albert Zorn, Grundziige des Vdikerrechts, Leipzig, 1903 (2d ed.), 
p. 7 ff. 
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German courts have, on several occasions, appeared to express their 
agreement with the above view. The Leichsfinanzhof, in a decision of 
October 19, 1921, rejected the contention that a new tariff law was, accord- 
ing to generally recognized principles of international law, invalid within 
the occupied zone, in stating: ‘‘This court cannot ... agree with the 
plaintiff’s citation of Article 4 of the Constitution because, within its 
meaning, a generally recognized rule of international law must be one 
which has been recognized by Germany.” 1° The QOberlandesgericht of 
Darrastadt held, on December 20, 1926, that ‘‘Principles of international 
law dre applicable only in so far as they have been recognized to be a part 
of municipal law, either through express enactment, through customary 
law, or by conclusive acts.’’ 2° 

Judicial practice, however, has generally been more liberal than judicial 
pronouncement or juristic theory, and the judges of the Republic did not 
in their actual application of customary international law dernand evidence 
of the acceptance by Germany of any particular rule. Rather, they as- 
sumed, as did Lord Alverstone in the West Rand case, that whatever 
had received the common consent of civilized countries must have received 
the consent of their own, and that it could hardly be supposed that a 
Kulturstaat would repudiate a rule widely and generally accepted by 
others. Thus the obligatory character of international law was reconciled 
with the logical exigencies of positivist theory.?? 

There is always the Janger, however, that the German courts of the 
future, under the influence of a recrudescent nationalism and a desire to 
evade the consequences of the peace settlements, may resort to theories of 
a ‘“‘higher law” destructive of international obligations. It is hardly to 
be anticipated that the dominant German legal and political tradition will 


18 See, for example, Leo Wittmayer on the Primat eigenstaatlicher Rechtsordnung, in 
Zeitschrift für Völkerrecht, Vol. XIII (1924-1926), p. 12; and Max Wenzel, Juristische 
Grundprobleme, Berlin, 1920, Vol. I, p. 387, who states: ‘‘The norms of international 
Jaw have as many bases of velidity as there are states, and, therefore; legal systems which 
have participated in their farmation.’’ 

19 Entscheidungen des Reichsfinanchofs, Vol. VIZ (1921), p. 102. 

20 Zeitschrift für Volkerresht, Vol. XIV (1927-1928), p. 594. 

21 Compare West Rand Gold Mining Co., Ltd., v. The King ©1905), 2 K. B. 391, 406, 
407. 

22 Compare with the decisions cited in the preceding paragreph those of the Prussian 
Kompetenzgerichtshof in the case o? Von Helfeld v. the Russian State, Jan. 25, 1910, 
in which the court rejected the conception of international law as ‘‘external publie law’’ 
in holding that ‘‘the contenzion of the creditor that internatiozal law is applicable only 
in so far as it has been acopted by German customary law, lacks foundation in law. 
Such a legal maxim would, moreover, if generally applied, lead to she untenable result 
that in the intercourse of states with one another, there would not obtain a uniform sys- 
tem—international law—but a series of more or less diverse municipal laws of the indi- 
vidual states.’? This JOURNAL, Vol. V (1911), p. 490, 514; Zeitschrift für internationales 
Becht, Vol. XX (1910), p. 416. 
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be sotigiotals PER by the enactment o€ constituticnal texts. In 1922 
the - ee without referring to the provisions of Article 4 of the 
Constitution, ha: 


-N 
Wo 


= > that the rizht of a belligerent state to self-preservation is superior to 

all rules created by treaties is a subsistng and recognized principle of 
;, international law, effective also under the Hague Regulations on Land 
Warfare; and a state may in cése of recessity depart from the latter 
cod3.?8 


In a series of cases the Reichsgericht developed the -doctrine that judicial 

` protection of the political interests of the state is justifiable in a higher 
sense, although it mey be contrary to treaties and laws concluded or 
adopted under duress. The functions cf the state ar2 not exhausted in 
the enforcement of its legal order; the natural right to defend the political 
interests of the state is paramount and inalienable.. The underlying 
rationale of these decisions has been expressed by a leading commentator 
in the following terms: 


Article 4 obviously does not r2late ta the provisions of the so-called 
Peaze Treaty of Versailles. The ‘‘recsgnition’’ of this instrument of 
coercion was expressly refused by tro Great Powers, the United 
States of North America, and Russia, in addition to China. ‘‘Gen- 
erally recognized’’ the ‘‘Treaty’’ is not but only its 5 


During the life of the Republie a number of jurists advanced an inter- . 
pretation of Article 4 according to which zhe generally recognized prin- ` 
ciples of international law were eleveted to the rank of constitutional law. 
The Constitution. therefore, incorporeted the principle pacta sunt servanda, 
and, since a state might not unilaterally modify or abrogate a rule of inter- 
national law, a statute contrary to a treaty œ to a rule of customary inter- 
national law wrald be unconstitutional.” This interpretation was not 


23 Decision of No~. 1, 1922, Entscheidungen des 3eichsgerichts in Zivilsachen (cited 
hereafter es RGZ), Vol. 105, p. 326; Fontes Jurie Gentium, Berlin, 1931, Ser. A, Sec. II, 
T. 1 (eitec hereafter as Fontes), pp. 180, 671. 

24 See, Eetoksgericht decision of March 27, 1924, 54 Juristische Wochenschrift, 1924, 
p. 1531; Fontes, po. 1, 721. Also, decision of March 14, 1928 Entscheidungen, des 
Reichsgerichts in Ltrafsachen, Vol. 62, p. 65 (citec as RGSt) ; Pontes, p. 834. This 
line of cases, some oz which are not officially reporte, are discussed by Lawrence Preuss, . 
‘‘ International Law and German Legislaticn on Fclivical Crime,’’ in Transactions of 
the Grotiue Society, Vol. XX (1934), pp. 93-95. 

25 Walz, Völkerrecht und staatliches Recht, p. 39_. On National Socialist attitudes, 
see, for example, L. Preuss, ‘‘ National ‘Socialist Corzeptions of Irternational Law,’? in 
American Political Science Review, Vol. XXIV (1935), p: 596 ff. 

26 See Josef L. Kunz, Valkerrechtliche Bemerkungen zur osterreichischen Bundesver- 
fassung, in Annalen Jes Deutschen Reichs, 1921/1322 p. 820 ff., and authorities collected 
by Walz in work cited, pp. 327-330. 

Compare, however, the decision of March 2, 1933, 67 RGSé. 130, in which the Reichs- 
gericht stazed: ‘‘ The view oceasionally advanced by writers that evan in internal matters 


EDITORIAL COMMENT > ` v 895 


adopted in judicial praczice, but its influence may perhaps be perceived in 
the Constitution of Hesse which provides (Article 67) that ‘‘No law is 
valid which conflicts with such rules (of international law) or with a State 
treaty,” and, furthermore, establishes a Staatsgerichishef with the power 
of judicial review (Articles 130-133). It appears to be the clear purpose 
of Article 69 of the Constitution of Hesse and Article 46 of the Constitu- 
tion of Wuerttemberg-Baden,** which declare every act in preparation for 
war to be unconstitutional, tc avoid a repetition of those decisions in which 
the Reichsgericht has held to be treasonable the betrayal of information con- 
cerning secret rearmament and other military measures undertaken in vio- 
lation of treaty engagements and national law.” ` 


the abrogation of provisions sontamed in international treaties requires an amendment of 
the Constitution, finds no support in Articles 4 and 45, or elsewkere in the Constitution, ’? 

26a The courts of the Second Reich and the Republice applied the same principles as to 
conflicts between international law, whether conventional or custcmary, and statutes as 
have those of the United States. See, for example, the decisions of the Reichsjinanzhof, 
Aug. 8, 1928, Entscheidungen des Reichsfinanzhofs, Vol. 24, p. 73; and of the Reichs- 
gericht, 67 RGSt. 130, in whish the court, in making a clear distinction between the inter- 
' nal and external validity of international law, stated: . Thera is no doubt that 
treaties with foreign states which relate to matters of German legislation . . . have the 
force of law not merely as between the states but also directly es regards the internal 
organs of the state, in particalar the courts and administrative authorities. However, this 
is the case only—just as with any other municipal statute—so long as the legislature has 
not repealed or limited the validity of the treaty by a new statutory provision, which 
must be decisive as regards fhe organs of the state and individuals. As Germany alone, 
in virtue of her internal sovereignty, can decide whet belongs tc the generally recognized 
rules of international law within the meaning of Article 4 of the Constitution, so it lies 
within her diseretion to promulgate legislation conflicting with tie provisions of a 
treaty.’’ 

27 To a limited extent the same object may be attained by Article 61 (1, 2) of the 
Conszitution of Bavaria, whieh provides: ‘‘The Constitutional Court (Staatsgerichtshof) 
renders decision on charges drought against a member of the Cadinet.... The charge 
against a member of the Cabinet is that he has intentionally violated the Constitution 
or a law (including a generally recognized principle of internaticnal law declared by 
Art. 84 to be a valid part of domestic law).’’ 

28 5ee note 10, above. Arvicles 91 and 92 of the Constitution of Wuerttemberg-Baden 
also establish a Staatsgericltshof with a power ot judicial review over statutes, ordi- 
nanees, administrative decrees, and administrative acts. 

29 See especially the Zeigner and von Ossietsky 2ases, discussed 1 by L. Preuss, as cited 
in note 24, above. 

Article 68 of the Constituzicn cf Hesse, which provides that ‘No one may be called 
to account for pointing out facts that constitute. an infringement of obligations under 
international law,’’ appears co have Deen enacted for the purpose of preventing such deci- 
sions as those cited in the praceding note. See the decision of March 14, 1928, 62 RGSt. 
65, Fontes, p. 834, in which tie Reichsgericht affirmed the conviction cf an editor charged 
with revealing information concerning secret rearming. The court rejected the conten- 
tion of the appellant that the exposure of illegal azts could not be deemed prejudicial to 
the welfare of the Reich, sirce the interests of the state are contined to the realization 
of its legal will. Such g dos:zrine, the court said, could not be accepted without qualifica- 


. 
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The new constitutions of Hesse and Wuerttanberg-Baden contain provi- 

. b . -. y KJ ar A x 
sions which are obviously designed to terminate tke controversy over the 
issues raised by Triepel’s Transformationstheorte, and since continued with 


rising fury by adherents of the dualist and monist views of the relation be- - 


tween international law and municipal law. Article 67 of the former in- 
strument, which provides that the rules of international law are valid 
“without requiring express incorporation in the law əf the State,” and 
Article 46 of tke latter, which contains a provision to the same effect, seek 
to produce the legal consequence intended by the drafzers of the Weimar 
Constitution by the inclusion in the language of artiele 4 of the phrase 
bindende Bestcndteile*® Dr. Kahl had, during the discussions in the 
Weimer Assembly, objected to the Preuss draft on the ground that it con- 
tradicted the fundamental principle that international law is ‘‘a law of 
states. It conf2rs (he said) rights and duties only upon states; for indi- 
viduals it is res inter alios acta. Corresponding legislation is required, 
therefore, if it is to have an immediat2 legal effectiveness for individuals.’’ 81 
Dr. Preuss stated in reply that it was the purpose of the provision to ensure 
that the rules of international law should, without tke necessity of transfor- 
mation by statute, possess legal validity in the internal sphere. Although 
it was true, as contended by Dr. Kahl, that the predominant doctrinal view 
was that international law binds only states as such, and not their organs 
and citizens directly, it was precisely the purpose cf the new provision to 
advance beyond tkat position. ‘‘I am of the opinion,” Preuss stated, ‘‘that 
the dogma that international law can bind the members of a state only 
through the intermediary of legislation is not unquclifiedly tenable.’’ 8? 

In his later commentary Preuss again referred to the Wortstreit regard- 
ing the juristic ecnstruction of Article 4. Its legal significance, he main- 
tained, is not d2pendent upon the interpretation placed upon it either by 
dualists or monists, for i 


. .. The positive principle of law contained in Article 4 is not in 
itself opposed to a construction which bases the internal legal validity 
of international law upon internal legislation, and 2specially upon the 


tion, especially in eases involving foreign relations and state security. In any event, the 
appellant could not derive any right directly from a treaty. 

80 See the statement by Dr. von Simson, Verhandlungen, Bi. 326, p. 407. Dr. Hauss- 
mann had introduced before the Constitutional Commitiee a counter-proposal which pro- 
vided that ‘‘State treaties and generally rezognized principles of international law shall 
be operative in the relations of the German Reich to foreign states... .’? He withdrew 
his amendment when it was pointed out in an article by Alfred Verdross (Reichsrecht und 
internationales Recht: eime Lanze fiir Artikel 3 des Regierurgsertwurfes der deutschen 
Verfassung, in Dexstsche Juristen-Zeitung, Vol. XXIV (1919), ecls. 291, 292) that the 
phrasing of the proposal would defeat the purpose of making international law directly 
binding upon individrals. Same, p. 406. 

81 Same, p. 31. 

32 Same, p. 32. 
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constitution. . . . Article 4, indeed, can serve as a basis for this con- 
struction, which views it as forming a ‘‘general, perpetual transformer 
of common international law’’ into rules which possess legal validity 
internally. Within the sphere of its application the positive provision 
of Article 4 removes the internal validity of international law from the 
strife of doctrine. Within the sphere of the Constitution and in ap- 
propriate cases, every one must from now on observe-and apply the 
generally recognized rules of international law as a law binding upon 
them directly, whether he is in other respects an adherent of the monist 
or the dualist theory, of the supremacy of international law or of the 
law of the state. In any event, the adherents of one theoretical view 
will see in Article 4 a declaratory, and those of the other view a con- 
stitutive, significance. For those who see in international law 4 higher, 
because an all-embracing, legal order, Article 4 will merely declare in 
express terms what woulc be valid without it cn general legal prin- 
ciples. On the other hand, those who trace all valid law to the com- 
mand of the state are given this unequivocal command in Article 4. 
In either case the legal principle contained in Article 4 must undoubt- 
edly be followed; therein lies its practical significance under all cireum- 
stances. Whether it is observed as a declaratory or a constitutive legal 
principle is a matter of indifference.®? 


Despite the divergent constructions placed by jurists upon Article 4, the 
courts of the Republic were able, save in a few cases involving strong politi- 
cal factors,** to steer clear of the factional strife of the opposing schools. 
Recognizing that the obligatory character of international law is not de- 
pendent upon the adequacy of the municipal legislation enacted for its en- 
forcement, the courts, i general, held that the question whether transfor- 
mation is required in any given case can. be answered only on the basis of 
the concrete content of the rule of international law concerned.*® The duty 
of the state to fulfill an international obligation is, therefore, a duty of the 
legislature to make the obligation effective whenever legislation, according 
` to its constitutional system, is essential to accomplish the object in view. 
The problem presented to the German courts was not peculiar to the consti- 
tutional system of the Weimar Republic. It exists in the United States, 
notwithstanding general acceptance of the maxim ‘‘international law as a 
part of the law of the -and.’’ That the courts possessed a clearer insight 
than did the more doctrinaire jurists may be judged from the following 
statement of the Reichsgericht in a decision of March 29, 1928; 


33 Reich und Länder, pp. 94, 95. 

34 See, for example, the decision of the Reichsfinanzhof, Jung 28, 1926, in which the 
court entered into a lengthy discussion of Monismus versus Dualismus in holding invalid 

an ordinance of the Interellied Rhineland High Commission. Zeitschrift für Völker- 

ae Vol. XIV (1928), p. 440. 

sé <“Tt follows exclusively from the substantive content of the norm of international 
law whether an intermediate state act is required in order to Lind state organs and indi- 
viduals legally—to confer on them rights and duties, or whether this legal obligation is 
imposed directly by the norm cf international law itself.’? Hugo Preuss, work cited, 
p. 92. - 
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The Treaty of Versailles is an international treaty and therefore ere- 
ates rights and obligations only between the contracting states. It has, 
. indeed, rece:ved internal force ix the German Reich through the Law 
of July 16, 1919, but an individual is eatit_ed to advance claims on the 
basis of its provisicns only in œ: far as tiis cen be determined with 
complete clarity from the treaty itself, :.e., when tke content, purpose 
and tenor a= the specific provisior. are so adapted as to exercise an effect 
in private law without the necessity of Zurther international or munici- 
pal action.: 


The enforcement of international lew throrgh municipal law will not pre- 
sent any serious legal problem in the constitutional life of the new German 
Länder of the Unized States Zone. The prastieal legal issues which devel- 
oped during the life of the Republic appear t> have been resolved, in so 
far as this can be dona through the ad-ption cf constitucional texts. Article 
4 of the Weimer Constitution, upon which zhe new provisions are based, 
-could, in fact, have been derived frem the practice of the Second Reich, 
which had already arrived at results similar. i0 those reached in Great Brit- 
_ ain and the United States.27 Since Acticle 4 was less of an innovation ‘than 

its framers supposed, it is perhaps tnfortunate that zhe Anglo-American 
example should have been adduced, tkns idenzifying its basie principle with 
an alien dostrina. ` The storms of jucistie controversy which raged about 
Article 4 during the tife of the Weimar Republe coulc not wholly obscure 
the political motives which produced them. The insistence by nationalist 
groups upon the dualist conception vas merely the juristic formulation of 
. resistance to thz terms of the Peace Settlement, and the accession of the 
Nazi regime to power anly served to zccentwate and ta give political force 
to the extremist view. The dualist ccnception is not, despite its theoretical 
shortcomings, necessarily hostile to the noticn of the supremacy of inter- 
national law. In maintaining that “nternational law is directly binding 
solely upon the state it does not deny that the state is under the inescapable 
obligation to give to thai law interne] legal 2ffect. One may suspect that 
monists have oppised the dualist vier primarily beceuse of its tendency to 


86122 RGZ 7; eee pp. 147, 836. Also decisicr of May 2, 1929, 124 RGZ p. 204; 
Fontes, pp. 23, 859. Compare the Advisory Opinion of the Fermanent ‘Court of Inter- 
national Justice in she Jurisdiction of the Sourts 97 Danzig case, Publications of the 
Court, Serizs B, No. 15; Hudson, World Cowt Reports, Fol. Ii, p. 287. 

Writing in terms with waich a dualist might agree, Hans Kelsen has stated: ‘‘Cer- 
tainly there are norms of international law which are noz intended for direct application 
by the, judicial and administrative organs o- the State. An international treaty to the 
effect that a State has to treat a minority ir a particalat manner can, for instance, have 
the meaning only that the State has to enaci through ifs legislative organ, an adequate 
statute which is to be applied by ifs courts and administrativ2 crgans. But the treaty 
may be formulated in such a way that it can be applied directly by zhe courts and admin- 
istrative organs. Then transformation of international law inio national law—by a 
legislative act of the State—is superfluous. ... .’’ Genera! Theory of Law and the State, 
Cambridge, Mass., 1945, p. 379. 

37 Walz, in Zeitschrift für Völkerrecht, VcL XIII (1924-1928), p. 172. 


I 


EDITORIAL COMMENT DoS 899 


merge with the conception of Staatsrechisprimat. Because of its associ- 
ation with traditional German theories of state supremacy the dualist con- 
ception may present a real danger, for juristic theories, when inspired by 
nationalist sentiment, tend to harden into legal facts. The new constitu- 
tions of the three Lander in the United States Zone seek to obviate this 
danger. Since they are probably intended to be the prototypes of the con- 
stitution of the future German state (whether composed of the Länder of 
two or three of the zones of occupation, their provisions relating to inter- 
national law may represent some advance over the situation which prevailed 
under the Republic. Whether this advance proves to be real rather than 
apparent will depend upon the sincerity of the German people and the 
effectiveness of the international control by which they are held to their 
own professions. 
LAWRENCE PREUSS 


“EFFORTS TO CURB DANGEROUS PROPAGANDA 


Propaganda, particularly through the medium of the radio, becomes a . 
grave menace to peace when used by an-aggressive state to stir up hatréd, 
revolution, and war. In the preparation and commission of his crimes 
against the peace of the world Hitler made propaganda into a lethal 
weapon and, as we all know, tha development of radio toward this end was 
one of the most pernicious accomplishments of the Nazi machine. 

This being the case, cne might have expected to see post-war planners 
devote considerable attention to the task of curbing subversive and aggres- 
sive propaganda. Surprisingly enough, however, nothing definite along 
this line was accomplished at San Francisco. Although the Security 
Council, under Article 39 of the Charter, surely has the right to deal with a 
case of propaganda which it considers to be a ‘‘threat to the peace, breach 
of the peace, or act of aggression,’’ no direct mention of pernicious propa- 
ganda appears in the Charter. 

Despite this absence o? any reference to norasida inthe Charter, the 
United Nations has not been blind to its dangers. A number of current 
UN activities offer an opportunity to approach the matter from various 
angles. At the suggestion of Yugoslavia, the following item has been 
added as part of the provisional agenda of the second regular session of 
the General Assembly: 


Recommendations to be made with a view to preventing the dissemina- 
tion with regard tc foreign states of slanderous reports which are 
harmful to good reletions between. states and contrary to the purposes 
and principles of the United Nations.’ 


1 Whitton and Herz, ‘‘The Radio in International Politics,’’? in Childs and Whitton, 
Propaganda by Short-Wave, Princeton, 1942, Chapter I. 
2UN Weekly Bulletin, September 16, 1947, p. 368. 
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Furthermore, any future disarmament treaty might well include “prov; a 
sions Cesigned zo curb the psychological along witk. the material: weapons” 
of warfare.’ Tha International Law Commission (LC), envisaged Ëy. ‘the a 
UN Commission on the Progressive Development of International Law = 
and its Codificetion in its recent report, cou'd consider aggressive propa- ` 
ganda as one of the ‘‘offences against the peace and security of mankind’’ 
whose codification it is proposed to undertake.t The ILC might also in- 
elude this category of offences in its proposed ‘‘code of international penal 
law.’ © This movement is of further interest to the jurist because some 
types of propagands are already recognized as constituting acts in viola- 
tion of established rules of international law. Also the campaign against 
a certein kind 22 propaganda is part and parzel of the movement for the 
‘repression of terrorism, to which internationel lawyers gave considerable 
attention durinz the years just prior to the war.” It is claimed that states 


8 Tex; proposed >y the Legal Committee (Moral Disarmamensz), Conference for the 
Reduction and Linttaticn oF Armaments, Confereres Documents, Vol. II (LX. Disarma- 
ment. 1935. IX. 2), p. 702: 

The H. S. P. undertake to adopt legislative measures empowering them to pena- 
lize: . . . Inciling publie opinion sy direct public propagania with a view to for- 
cing the State to embark upon a war of aggression. 3. Participation in or support 
of armed band: organized in the territory of the S:ate, which have invaded the terri- 
tory of anothar State; 4. The dissemination of false news, r2ports or of documents 
forged, falzifizd or inaczurately attributed to third parties, wienever such dissemina- 
tion has a disturbing effect upon international relations anc is carried out in bad 
faith. 5. Cavsing prejudice to a foreign State by maliciously attributing to it acts 
wh:ch are maxfestly untrue and thus axposing it to pulie resentment or- contempt. 


4 U. N. Committee on the Progressive Development of International Law and its Codi- 
fication. Report af the U. S. Representative (Philip C. Jessup), Department of State 
Bulletir., Vol. XVII, No. 420 (July 20, 1947), pp. 121-127. UN doc. US/A/AC.10/4, 
June 16, 1947. 

5 Pella, La Réprezsion des Crimes contrs ta personalité de l'Htaz, in Académie de Droit 
International, Recasil des Cours, Vol. 33 (1930), pp. €77, 805. 

6 Wh:le the international law of this subject is still uncertein and incomplete (another 
reason why it is worth the study of experts on codification), there seems to be agreement 
that subversiva act:vities against foreign states, if emanating ditectiy from the Govern- 
ment o? organizations receiving from it financial support, engage the international re- 
sponsibility of the state: L. Preuss, ‘‘International Responsibility for Hostile Propa- 
ganda against Foreign States,’’ in this JOURNAL, Vol. 28 (1934°, p. 649 ff. See P. B. 
Potter, L'Intervention en droit international moderne, in Académie de Droit Inter- 
national, Recueil des Cours, Vol. 32 (1980), p. 622. Also see Oppenheim (Lauterpacht), 
International Lau, Vol. I, Peace, pp. 238-£40, and authorities therein cited; C. C. Hyde, 
International Law, Chiefly as Interpreted and Applied by the United States, 1945 (2a 
ed.), Vol. I, p. 605 ££. 

7 After Yugoslevia appealed in 1934 to che League of Nazions with regard to alleged 
activities of Yugceslav terrorists in Huzgary, the Courcil set up a committee of experts 
to study the matte: (0. J., 1984, p. 176). This committee prepared a draft convention 
considered later by the Assembly (Of. J., 1986 Assembly, Spezial Suppl. No. 155, p. 
135). The Counci, in 1937, decided ta convene an international conference to consider 
‘the master: Monthy Summary, May, 1937, p. 102. Sze alsc Kuhn, ‘‘The Complaint of 
Yugoslavia against Hungary with Referance to thie Assassination of King ARRO 
this JOURNAL, Vo.. 29 (1935), p. 87. 
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a sécurity is menaced by propaganda campaigns originating abroad 
“anay. evoke, as measures of legitimate self-defence, the right to retaliate 
which, in the case of radio, takes the form of “jamming” offensive 
‘messeges.8 

UNESCO, ‘too, has the problem on its agenda. As- part of its program 
in the field of mass communication this organization plans to cooperate 
with the United Nations in the preparation of a report on the obstacles to 
the free flow of information and ideas, concerning itself with ‘‘all restric- 
tions on the flow of information and ideas across international boundaries, 
and with the suppression and distortion of informaticn and ideas by any 
influence,” ® 

But the most direct attack on propaganda as a threat to peace is likely to 
come through still another United Nations channel—the Conference on 
Freedom of Information and of the Press, scheduled to be held in Geneva 
next Spring, in accordance with a resoluticn adopted by the General As- 
sembly on December 14, 1946.1° In this resolution it is recognized that 
freedom of information cannot be absolute, but ‘‘requires as an indis- 
pensable element the willingness and capacity to employ its privileges 
without abuse.’’ Further, ‘‘it. requires as a basie discipline the moral 
obligation to seek the facts without prejudice and to spread knowledge 
without malicious intent.’ The Sub-Commission appointed by the Eco- 
nomic and Social Council has suggested, as part of the agenda for the 
propcsed conference, ‘‘the study of measures for counteracting the per- 
sistent spreading of demonstrably false or tendentious reports which con- 
fuse the peoples of the world, aggravate relations between nations, or 
otherwise interfere with the growth of international understanding, peace, 
aud security against a recurrence of Nazi, Fascist, or J apanese aggres- 
sion.” 1 

-It seems certain, therefore, that the grave question of pernicious propa- 
ganda will come up for consideration next year at the conference on 
Freedom of Information and of the Press. It is unfortunate, however, 
that this exceedingly complex and difficult problem, above all the matter of 
radio propaganda, is to be dealt with as only a minor part of the vast sub- 
ject cf freedom of communications. In our view, much more could be 
accomplished if a special conference, similar to the Inter-Governmental 
Conference for the Adoption of a Convention Concerning the Use of 


8 Hyde, p. 606; A. Raastad, Le wrojet de convention sur la radiodiffusion et la pais, 
in R. D. I. et L. C., 3e série, tome XVI (1935), p. 239 #f.; C. G. Fenwick, ‘The Use of 
the Radio as an Instrument of Foreign Propaganda,’’ in this JOURNAL, Vol. 32 (1938), 
p. 339 ff. ; 

® Report of Program Commission, adopted by the General Conferences, Paris, November 
19-December 1C, 1946. UNESCO/C/23/46 (rev), pp.:15-16. 

10 General Assembly Journal, as 75. Supplement A-64, Add. 1, pp. 856-857. 

11 H/441, 5 June 1947, 
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Broadcasting in the Cause of Peace, held at Geneva ir. 1936, were devoted 
to this single matter.1? This we believe for two reasons, as indicated below. 

First, prepeganda is a problem ‘sui generis. Radio differs from. other 
means of communication because broadcasts can readily be sent across 
frontiers and even beamed to the other end. of the world, and all defences 
against it have proved to be inadequate. - Propaganda by short-wave is a 

. unique weapor. of power politics; it is admirably adapted to arouse minori- 

ties against a gcvernment, incite peoples to revolution, or drive them to’ 
hatred, aggression or war.. Finally, as demonstrated by the years of study 
and the enormous documentation which preceeded the 1936 conference on 
broadcasting and peace, the subject is one requiring the most intensive 
preperation. 

In the second place, such a limited conference wceuld seem to have a 
greater chance to succeed than the much broader one on freedom of com- 
muzizations. To judge by the bitter clashes in committee between the 
representatives cf Soviet Russia and the United States, there is little pos- 
sibility of a meeting of minds between these two countries with regard to 
the freedom of the press. The Soviets believe that freedom of the press 
ean only be maintained by governmental ownership; they insist on the 
right of censovship and refuse to allow foreign correspondents freedom of 
movemeni.t® The position of the United States Government is diametri- 
cally opposed. io such views, as shown by the draft treaty on an interna- 
tional agreement on freedom of information, released by the Department 
of State on September 7,.1947.%* 

On the other Land, when it comes to the fight against propaganda, Soviet 

-Russia and the United States are apparently following similar lines. 
Thus, in the Sub-Commission already referred to, the Soviet delegate pro- 
posed that one chjact of the proposed eonvention should be ‘‘the unmask- 
ing cf war-mongers and the organization of aw effective struggle’ against 
organs of the press and information which incite to war and aggres- 


12 The signatories undertook to prohibit the transmission w-thin their territories of 
anyth-ng detrimental to good international understanding, or which might incite the 
population of any of their territories to acts incompatible with internal order or security ; 
they promised te see that transmissions from their stations shoald not constitute an in- 
citement to war; and'to prevent the making of incorrect statements. Text in this JOUR- 
NAL, Supplemens, Vol. 32 (1938), p. 113. Signed at Geneva, September 23, 1936, and 
ratified by 19 states, including Soviet Russia (but not by Germany or Italy, the states 
whose broadcasts were tke most objectionable). Van Dyke, ‘‘The Responsibility of 
States for International Fropaganda,’* in this Jounnan, Vol. 34 (1940), pp. 58, 59. 

13 B/Ac.7/20, 1 August 1947. 

14 For instanea, see Article II, ‘‘Correspondents from each signatory (together with 
their squipment> shall have free ingress to and egress from the territories of each other, 

..? and Article IV, ‘‘All copy of ecrrespondents or information agencies of each 
signatory shall be permitted free egress from the territories of the other without censor- 
ship, Jeletion or editing.’* The New York Times, September 8, 1947. 
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sion.’’15'. Rather than to embark upon an apparently fruitless attempt to 
reach an agreement on the broader question of freedom of the press, our 
government, we submit, should rather take the Russians at their word, and 
call & conference for the more restricted but no less important matter of 
curbing the use of propaganda for aggression and war.1* For here is a 
real opportunity, unfortunately very rare these days, for the two ‘‘super- 
powers,’ ” whose eodperation | is the sine qua non of peace, to labor together 
in the same cause. s 
JouN B. WHirton 


16 E/Ac.7/38, 7 August 1947, 

16 The need for an international convention to curb pernicious propaganda is only too 
evident today. See Charles A. Siepmann, ‘‘Propaganda and Information in Inter- 
national Affairs,’’? in Yale Law Journal, Vol. 55 (1946), p. 1261: ‘To reéstablish good 
manners in communication, some form of international convention may be necessary by 
means of which the evil and aggressive espects of the use of propaganda are eliminated.’ 
For an enlightening discussion of the problem, and a proposal for a draft treaty on 
freedom of information which includes provisions to ‘‘outlaw’’ certain acts defined as ` 
*¢psychclogical aggression,” : see James P, Warburg, Unwritten Treaty, New York, 1946, 
p. 151 ff. 

Soviet Russia might find it difficult to respect her sbligations under such @ convention 
and still carry on the kind of pernicious propaganda in which, both at home and abroad, 
ske is indulging today. On the other hand would the United States, under such a treaty, 
be obliged to curb newspapers and individuals who speak loosely tcday of a ‘t preventive 
war??? : 
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MELTING OF EXECUTIVE COUNCIL AND BOARD OF EDITORS; 
NOTICE OF CONSTITUTIONAL AMENDMERT 


A joint meeting of the Exeeutiv2 Council of the Society and the Board 
of Editors of the Journau was held in Washington on 4 October, some 
twenty persors attending. President Hyde proposed a eall to arms to the 
members of tke Society which was edopzed by the Council and will be circu- 
lated to the members and released to the 3ress: 


‘*Society is experiencing a profcund skock today in observing the tend- 
ency of states so put policy before law and to shave their conduct in ways 
which are contamptuous of standerds established by international law. The 
welfare of civilization depends upon the dztermination of the people of every 
land to oppose such tendencies at wha-ever cost, and to do so by utilizing 
the agencies appropriate to that end. Ccdperative efforts with the United 
Nations and pursuant to its Charter are worth the making. p 

. “The Amer:can Soziety of International Law is about to hold autumnal 
regional meetings in New York, Chicago, and San Francisco, and possibly 
elsewhere. You are encouraged to make use of these meetings with a par- 
ticular view to considering methods by which the United Nations may be 
most potertly utilized to uphold the cause of internetional law. Through 
these meetings you may be able to exert a fresh and useful influence caleu- 
lated to hearten and sustain this Society in its struggle to maintain the 
cause for whick it stands. Accordingiy it is urgently hoped that you will 
avail yoursef of the opportunity to atcend and participate in the next 
regional meeszing of the Society to de held in your own area.’’ 


Plens were made for regional meetings in New York, Chicago, and San, 
Francisco in November and December, and a Committee was created in 
Washington to codrdinate these meetings with the Annual Meeting where 
reports are tc de presented from the regional meetings. 

An amenced text of Article VIII of the Constitction was proposed by 
the Committee authorized at the last Annual Meeting as follows: 


ARTICLE VIII 


Resolutions 


Resolutions relating to the principles of international law or to inter- 
national relations which shall be offered at any meeting of the Society 
shall, in the discretion of the pres-ding officer, or on the demand of 
three members, be referred to the appropriate committee or the Coun- 
cil, and n ease of such reference no vote shall be taken until a report 
shall heve been made thereor. 

Resolttions relating to such subjects may be submitted by any mem- 
ber of Ene Society to the Secretary at least thirty days in advance of 
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any Meeting and shall be referred to the appropriate committee or 
the Council for consideration and report at said Meeting. 


This amendment is hereby communicated to members cf the Society, in 
accordance with Article IX of the Constitution, for action at the Annual 
Meeting of 1948, which will be held in Washington on April 22-24. 

The Committee authorized by the Council on 28 September 1946 re- 
ported receipt of final payment, less deductions for expenses accepted by 
the Committee, of the lezacy to the Society of Dr. James Brown Scott. On 
motion this report was accepted. 

The Secretary reported that the Society had been denied the status of 
Consultant to the Economie and Social Council of the United Nations but 
was codperating actively with the Legal Department of the Secretariat in 
connection with the program for development and ecodiccation of inter- 
national law. : ; 

The members lunched together and were addressed briefly by Mr. Justice 
Robert H. Jackson, after which they returned to a discussion of the Jour- 
NAL. A new program Zor extended reporting of Judicial Decisions was 
adopted, in charge of Editcr William Bishop, and a new department on 
United Nations activities of a legal character, to be put in charge of a 
suitable Editor, was similarly authorized. It was voted to increase the size 
of the JOURNAL for 1948 to 1200 pages and also to obtain if possible leading 
articles on salient aspects of international relations by distinguished public 
figures whether strictly inside or outside of the legal field. 

; P. B. P. 
Secretary 


REGIONAL GROUP CONFERENCES OF THE AMERICAN AND CANADIAN BAR ASSOCIATIONS 
ON INTERNATIONAL LAW 

The rapidly growing interest and concern of American lawyers generally 
in the development of international law is reflected by the greatly increased 
scope of the American Bar Association’s activities in this tield. 

In addition to its important Section of International and Comparative 
Law, the Association created a special committee on the subject before the 
end of World War II bzcause the House of Delegates desired a committee, 
directly responsible to itself, to advise it as to its responsibilities and oppor- 
tunities in planning for the post-war era. As the work of the Section is 
already widely known, this article will deal cnly with the work of the spe- 
cial committee. 

Originally instructed ‘‘to report as to proposals for the organization of 
the nations for peace and law’’ this became the Committee’s name until 
1946 when events permitted it to be shortened to Committee for Peace and 
Law Through: United Nations. From the outset Judge William L. Ransom 
has been chairman of the Committee. 
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Its first tasks ralated to the World Court and the San Francisco Charter. 
Beginning in 1945 it utilized a technique that has been so successful that 
it may interest readers of this Journau. It is called the system of Regional 
' Group Confarences. 

The American Bar Association realized that it faced a dilemma. Fate 
had cast on our nation a leading responsibility for the reorganization of the 
world; our faith was implicit that peace could be obtained and maintained 
only through law—nternational law—and yet our Bar es a whole was pro- 
foundly :gnorant of even the rudiments of international ‘aw. Dean Arthur 
'T. Vanderbilt has estimated that less than one-tenth of one percent of our 
practicing lawyers had ever taken a single course on the subject during 
their law school education. This continuing dilemma has been given a clas- 
sic expression in the Editorial Comment by Professor Clyde Eagleton in 
the April, 1947 issue of this JOURNAL (page 435). 

The Special Committee decided that what was imperative was to influence 
American opinicr a+ the ‘‘grass roots’’ level. This coulč be done by bring- 
ing together leading lawyers in different cities, men wko had won the re- 
spect of their communities, men who -confessedly knew little about inter- 
national law but were eager to learn so that they, in turn, could give sound 
advice. : 

Obviously the #aporant topic for lawyers in 1945 was the World Court, 
its Statute, and adherence by the United States. 

The Special Committes selected 25 key cities in the Urited States (short- 
ness of time made it impossible to include more) and asxed two prominent 
lawyers in each city to act as ‘‘conveners.’’ The conveners themselves se- 
lected those to ke invited. The test was a man’s willingness to give up an 
entire working day to group discussicn. Those who signified their willing-- 
ness were called ‘‘participants.”’ ) 

Discussion; if iż is to be free, open, and instructive, mast be participated 
in by everyone present and that necessarily limited the size of the groups. 
This was regrettable, but inescapable. Twenty-five was found to be the 
optimum number; thirty to be the maximum. 

Discussion, if it is to be fruitful, must be led, stimulated, informed, and 
controlled: .For this heavy assignment the Committee turned to Judge 
Manley O. Hudscn and, his assistant, Dr. Louis p, Schn, wan traversed the 
‘country and attended. all meetings. 

The typical Regional Group Conference convened at 10 A.M. with the - 
senior convener presiding. Judge Hudson then opened the subject and 
pointec up the issues to be faced and the questions to be zonsidered. After 
a full morning’s discussion, the group adjourned for luncheon in the same 
building, and then reconvened for a full afternoon’ s discussion ending: at 5 
or 5:30 P.M. 
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Towards the end the ‘‘weight of the meeting” was taken. Participants 
‘were not asked to cast a formal vote. As to the cardinal issues that had 
been discussed each person around the table was asked to tell how he then 
felt after what he had heard. The “‘weight of the meeting’’ reflected the 
preponderance of the group’s opinion. ~ 

Not only did each Regional Group have a definite opinion or ‘‘weight” but 
the different Regional Groups independently arrived at very much the same 
opinions. Thus it was possible to publish a consensus of the opinions of 
all the Regional Group Conferences which later had a strong influence at 
San Francisco and in ths United States Senate. 

As secretary to the Special Committee, and being in general charge’ of 
the administration of the plan, I confess that my one real worry was 
whether busy practicing lawyers would give up a whcle day for this pur- 
pose. My fear proved to be totally unfounced. In this way we reached 
approximately 600 ‘‘participants.’’ I believe it no exaggeration to say 
that we gained nearly 600 converts to an abiding interest in international 
law. 

The Canadian Bar Association liked this plan, set up five Regional Group 
Conferences stretching across the continent from Halifax to Vancouver, 
and invited Judge Hudson and Dr. Sohn to conduct the meetings, which 
they did. In Canada ‘‘weights of the meetings’’ were also taken. 

These actions paved the way for the famous Joint Statement by the 
Canadian and American Bar Associations which was published in five lan- 
guages and was availatle to the delegates of the United Nations at San 
Francisco. l 

The Charter of United Nations calls for ‘‘the progressive development of 
international law and its codification.’ To assist in that effort became the 
second major objective of the Special Committee. It invited a group to 
meet in New York on October 9, 1946, to see how non-governmental agencies, 
such as bar associations, could be of assistance to the United Nations Or- 
ganization. This meetmg—in contradistinction to the Regional Group 
Conferences—consisted of recognized experts in international law, and invi- 
tations to attend were also accepted by Dr. Kerno, Mr. Feller, Dr. Liang, 
and Mr. Koo, Jr. of the Legal Secretariat of United Nations. This meeting 
made it plain that the assistance of responsible bar asscciations would be 
welcomed. ý l 

Accordingly, the Special Committee decided to resume the Regional Group 
Conference plan in coéperation with the Canadian Bar Association. The 
subject selected was ‘‘Rights and Duties of Nation-States.” Judge Hudson 
was made Reporter to the Committee and Dr. Sohn Assistant Reporter. 

A three year program has been laid out. As this called for expenditures 
beyond the limited means of the American Bar Association the coöperation 
of the Carnegie Endowment for International Peace in financing and in 
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carrying out the werk was sought, ard the Endowment made a ern on a 
share and share tasis. 

Complete plans for 30 Regional Group Confererces ir the United States 
and 6 in Canada were made. Conveners for every city had been selected 
and had agreed to act. Dates for all meetings had been set. Seven Con- 
ferences had successfully been held when Judge Eudson’s illness caused a 
halt. The eighth Regional Group Conference hac been timed to coincide 
with the Regional Meetirg of the American Bar Association at Jacksonville. 
Mr. George A. Finch, Director of the Division of International Law of 
the Carnegie Endowment and a member of the Special Committee, cheer- 
fully served as a pinch-hitter and suczessfully concucted that meeting with 
Dr. Sohn as his assistant. 

All remaining Regional Group Conferences have been postponed until 
the fall and winter, when it is confidently believed they can be held. 

Realizing the complex‘ty of the problem now under discussion, and hav- 
ing learned from experience that the participants were willing to devote 
time to preliminery study, the Special Committee, with the assistance of 
the Carnegie Endowmert, has had prepared documents summarizing the 
declaraiions heretofore made as to the Rights and Duties of States, the 
Proserivtion of Aggression, and the Nuremberg Trials. These are sent to 
participants in advance of the Regional Group Comference which they are 
to attend.: 

` The thorny questions presented ira any honest effort to put into clear and 
unequivocal language wkat the rights and duties of states are to be in law 
easily give rise to divergancies of opinion. Tt will take time, patience, and 
understanding to hammer out the principles that men are willing to have 
their own nation bound by. Hence at the present series of Regional Group 
Conferences no ‘weights of the meetings’’ are being taken. l 

But, starting with wide divergencies, certain commcn principles have 
begun to emerge. After the first series of meetings is concluded the special 
Committee of the two Associations will, cn the basis of Crafts prepared by 
the Reporter and the Assistant Reporter, draft a preliminary Declaration 
of Rights and Duties of States whick will be discussed at a second series 
of thirty conferences. It is hoped that from this series of conferences an 
improved draft will emerge acceptable to a large group of American and 
Canadien lawyers. If difficulties are encountered in obtaining agreement 
on the craft, another series of conferences may be necessary. 

The competent authorities of the United Nations will be kept informed 
of the progress in drafting the Declaration, and the final draft-will be sub- 
mitted to them for consiceration. 

. REGINALD HEBER SMITH 


Boston 
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. ‘ 
A SWEDISH CASE ON THE JURISDICTION OF STATES OVER FOREIGNERS: 
CROWN o. VON HERDER. 


The question of the limits of the jurisdiction of states over foreigners 
in criminal cases is a frequently debated anc highly controversial problem 
of international law. In Sweden these limits are defined in a Penal Code 
whose provisions in this respect are primarily based on the principle of 
nationality, supplemented to some extent by that of territoriality. Ac- 
cording to current doctrine offences against the state may be punished by 
Swedish courts even if committed ‘abroad by foreign nationals. The 
exercise of Swedish jurisdiction in these cases is, however, as has been 
acknowledged by severa leading authorities, limited by the rules of inter- 
national law. 

Recently the question of the limits iraposed by international law on ` 
Swedish jurisdiction in this respect was raised in an interesting way. 
After the German army in Norway, had capitulated a German soldier who 
was known to have engaged in espionage against Sweden during his term 
of service in Norway was arrested as a refugee on Swedish territory. He 
was committed for trial on a charge of espionage against Sweden. 

His guilt was not denied, nor could there be any doubt that an offence 
against Sweden was punishable, even if committed by a foreigner outside 
Swedish territory and irrespective of whether the motive was morally 
justifiable or not. But in this case the activities in which the defendant 
had engaged had been pursued during his military service under the 
jurisdiction of his own Government. Could he be tried for them by a 
Swedish court? Swedish law contains no provisions affording unequivocal 
guidance in a case like this. The rules defining the territory within which 
the Penal Code is applicable did not formally preclude the institution of 
eriminal proceedings. The fundamental problem involved was rather 
whether international law, as recognized by Sweden, imposed any limita- 
tions on the jurisdiction of the Swedish state. 

It is true that, according to some publicis:s, espionage against a certain 
power carried out by a foreign national on the territory of his own state) 
may be punished by the aggrieved state in case the spy subsequently enters 
the territory of the latter. This doctrine seems at least to be presupposed 
in the French case of Urias in 1919.1 But even if this rule is accepted, 
it does not follow that it is applicable in the case under review. In the 
first place, the doctrine of the equality of sovereign states implies that the 
power of jurisdiction of one state does not extend to acts committed by the 
officials of another in the legitimate execution of their duties inside the 
territory of that state, including territory occupied by it.2 Moreover, the 


I7 


1 Travers, Compétense criminelle, in Lapradelle-Niboyet, Répertoire, T, 4, p. 369, holds 
this view though its validity is contested by Garcon, Code pénal annoté, Art.. 76, no. 3, 
and Becket, British Yearbook of International Law, 1925, p. 441 f. 

2 Pitt-Cobbett, Leading Coses on international Low, p. 87. 


if 
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leading case of MecLeod shows that a foréign subject zould not be tried 

before an Americaa court for acts ecmmitted by him under the orders of 
his stat2, even on'émerican territory. This principle :s also illustrated by 
the Arce case in 1€18, which concerned the acts of Mexican soldiers inside 
United States territory, and the case of Hatch v. Baez in 1876 in which it 
was held that the President of the Dominican Republi: could not be tried 
before a United States tribunal for offences commi:ted by him in his 


` capacity as President.’ 


Secordly it shcu’d be noted that the present case ecnzerned an act ‘that 
formed part of the lawful activities of a foreign state. Espiondge is recog- 
hized in international law as a legitimate means of warfare.* The arrest 
of a foreign spy saould therefore nct be regarded as an act of criminal 
jurisdiction but as a precautionary administrative measure. 

From the two principles referred to above it would then seem to follow 
that the courts of one state are not ellowed to try the officials of another 


_ for acts. of espioneége committed by them in the exeeucion of their duty 


inside the territorr of the state whose nationals they are. However, on 


-this point the dce-rine and practice of international Las remained very 


meagre and ambig ous. 
Previous practic2 is illustrated by the sensational fchnaebelé case of 


_ 1887 in which the German Government laid claim to jurisdictional com- 


petence in respect io espionage against Germany carried out by a French 
official in the execution of his duty and on French territory. A French 
police inspector by the name of Schnaebelé was arrested on German ter- 
ritory znd commited for trial on a charge of espionage. After a diplo- 
matic conflict, hcwever, the German Government abenjoned their claim 
to jurisdiction in this case. A similar situation arose in the Luz affair. 
Here the Germans refused to give up their claim to jurisdiction over a 
French officer who had been arrested in Germany and was subsequently 
sentenced to interrment for high treason. It should te noted, however, 


` that in this case the officer might be assumed to have committed his offence 


` also on German territory and that he was not sentenced to imprisonment 


but to a term of internment. Thus the German Government did not 
consistently uphcld their claim to jurisdiction in ceses of this nature. 


.|.Moreover, thzir clams have been severely criticised by most authorities on 
“i international law, including Chrétien and Donnedieu če Vabres.’ In fact 


the draft of interrational legislaticn concerning jurisdiction in criminal 
cases waich was prepared under the auspices of the Earvard Law School 


` 3 Compare Underhill v. Hernandeth (1897). 
4 See comments of the court in the Waberszi case: Hackworth, Digest of International 
Law, Vol. VI, p. 307; 3ee also Oppenheim, Iaternaticnal Lew, Vcl. II, p. 329, Fanchille, f 


_ Traité de čroit interactional public, T. 2, p. 149: 


5 Chrétien in Journat de Droit Internationcl Privé, 1912, p. 148; Donnedieu de Vabres, 
Les Principes Modernes du Droit International, 1928. 
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and published in 1935 in this Journar contains a rule specifieally directed 
against such exaggerated claims to jurisdiction as those advanced by Ger- 
many. -Travers, on the other hand, has expressed the opinion that a state 
might well be considered justified in instituting criminal proceedings 
against an official of ancther-who has engaged in espionage directed against 
the former state inside the territory of his own country. These briefly are 
the general problems of international law that the Swedish courts had to 
consider in the case of von Herder. 

The court of first instance, basing its verdict on an advisory opinion sub- 
mitted by Mr. R. Bergendal, Professor of Criminal Law in the University 
of Lund, ruled that the fact that von Herder, as a member of the armed 
forces of Germany, had acted under the orders of his military superiors 
could not relieve him of responsibility for his offence. The Svea Court of 
Appeal likewise held that he could be punished for his offence in Sweden. 
The Supreme Court, on the other hand, found that, according to inter- 
national law, which has to be observed in Swedish procedure, von Herder 
could not be convicted by a Swedish court. The ruling of the Court, 
which agreed with an opinion prepared by a group of jurists including the 
present writer, is in perfect harmony with current rules of international 
law. 

' STIG JAGERSKIOLD 
Upsala University 


SETTLEMENT-OF-DISPUTES PROVISIONS IN AXIS SATELLITE PEACE TREATIES 


The ratification of the Treaties of Peace of February 10, 1947, with Italy, 
Bulgaria, Hungary, Rumania, and Finland has recently been completed. 
President Truman signed an instrument of ratification on June 14, 1947, 
after advice and consent was given by the United States Senata on June 
5, 1947;7 the treaties were ratified by the Soviet. Union, last of the Great 
Powers, on August 29, 1947. The treaties, effective since September 15, 
1947, upon deposit of ratification,” contain provisions for the settlement of ' 
disputes which may arise out of their operation; the provisicns are almost 
identical in terms. 

Part XI of the Treaty with Italy (Final Clauses) provides in Article 87 
for a mechanism to deal with controversies concerning the interpretation - 
and execution of the Treaty which are not settled by diplomatie negoti- 
ations. Such controversies are to be submitted to the Ambassadors in 


8 Le Droit International Pénal, 1921. 

1 Congressional Record, June 5, 1947, pp. 6567, 6573, 6578, 6584. The United States 
is not a signatory to the Finnish Treaty. 

2 Treaties of Peace with Italy, Bulgaria, Hungary, Roumania and Finland (English 
Versions), Department of State Publication 2743, European Series 21: Article 90 
(Italy) ; Article 38 (Bulgaria); Article 42 (Hungary); Article 2 (Roumania) ; Article 
3€ (Finland). i 


Ta 
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" Roma, cf Gr eat Britain; the United States, the Soviet Union and of France.’ 
If the dispute has not been-resolved by them within a period of two months, 


it shall, unl2ss the parties to the dispute mutually agree upon another 
means cf settlement, be referrec at the request of either party to a 
Commission eomposed of one representative of each party and a third 
member selzeted by mutual agreement cf the twc parties from na- 
tionals of a third country. Should the two parties fail to agree within 
a perioċ of one month upon the appointment of the third member, the 
Seeretary-General of the United. Nations may be requested by either 
party to make the appointment. 


It is further provided that the decision of the majority of the members of 
the Coramission “'shall be accepted by the parties as definite and binding.” 
Identical provisions appear in Article 40 of the Treaty with Hungary, Arti- 
ele 36 with Bulzaria, Article 38 wita Rumenia, end in Article 35 of the 
Treaty with Finland (to which latter zreaty the United States is not a signa- 
tory). This provision, however, applies ‘‘except where another procedure 
is specifically provided under any Article of the presert Treaty,” Article 
87 (1) oZ the Treaty with Italy. Such specific procedure is primarily con- 
tained in Part IX of the Treaty headlined ‘‘Settlement of Disputes,’’ Article 
83, referring to the economic articles or, as officially summarized,‘ to ‘‘dis- 
putes in Potmeerioa with restitution and restoration of United Nations 
property.’ 

Article 85 applies to any daai ‘whick. may arise in giving effect to 
Articles 75 and 73 and Annexes XIV, XV, XVI, and XVIII, Part B, of the 
Treaty,’’ namely Part VI: Claims arising out of the War, Section II— 
Restitution by Italy (of property removed from the territory of any of the 
United Mations), Article 75; Part VII: Proparty, Rights and Interests, Sec- 
tion I—United Nations Property in Italy, Article 78; Annex XIV: Eco- 
nomic and Financial Provisions relating to Ceded Territories; Annex XV: 
Special Provisions relating to Certain Kincs of Property (A. Industrial, 
Literary and Artistic Property; B. Insuraace); Annex XVI: Contracts, 
Prescriptions and Negotiable Instruments; Annex XVII B: Judgments 
(review of any judgement given by an Italian court between June 10, 1940, 
and the coming into force of the Treaty in any proceeding in which a na- 
tional of any of the United Nations ‘‘ was unéble to make adequate presenta- 

tion of his case either as plaintiff or defendant”). All such disputes shall 
. be referred to z ‘‘Conciliation Commission consisting of one representative 


3 In this ease tte Four Ambassadors will not be restricted by the time limit provided 


a ` in Article 86, namely tae period not to exceed eighteen months from the coming into force 


` of the Treaty whera they ‘‘will represent the Allie Powers in dealing with the Italian 
" Government in all measures concerning the execution and interpretation of the Treaty.’’ 
See Mating the Pzace Treaties, 1941-1947, Department of State Publication 2774, Buro- 
pean Series 24, p. 44. 
4 Department of State Bulletin, Vol. 16 (1947); p. 1079; Senata Executive Report No. 
4, 80th Congress, lst Session, May 15, 1947, p. 20. 
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- of the Government of the United Nations concerned and ‘one representative 
of the Government of Italy, having equal status. If within three months | 
no agreement has been reached within the Conciliation Commission, a third 
member may be selected by mutual agreement of the two Governments from 
rationals of a third country. In case no agreement has been ‘reached within 
two months on the selection of a third member of the Commission, the Four 
Ambassadors in Rome stall appoint the third member of the Commission. 
“Tf the Ambassadors are unable to agree within a period of one month 
upon the appointment o2 the third member, the Secretary-General of the © 
United Nations may be requested by either party to make the appoint- 
ment,” Article 83 (1). Hach Conciliation Commission shall determine its 
own procedure ‘‘adopting rules conforming to justice and equity,’’ Article 
83 (8). The decision o2 the majority of the members of the Commission 
“shall be accepted by the parties as definite and binding,” Article 83 ( 6). 
As to expenses connected with the proceedings of any Conciliation Commis- 
sion, which shall have jarisdiction over all these disputes, Article 88 (4) 
provides that each Government shall pay the salary of the member of the 
Commission whom it appoints ‘‘and of any agent whom it may designate 
to represent it before the Commission,’’ whereas ‘‘the salary of the third 
member shall be.ñxed by special agreement between the Governments con- 
earned and this salary, together with the common expenses of each Com- 
mission shall be paid in zqual shares by the two Governments.” € Similar 
provisions (with the exeeption of those’ relating to ceded territories in 
Annex XIV of the Treaty with Italy €) are embodied in Article 35 of the 
Treaty with Hungary, Article 32 with Rumania, Article 31 with Bulgaria 
and Article 31 with Finland. l 

Recent action of the United States as to the return of Italian property in 
the United States will have a bearing on the execution of the Peace Treaty 
and thus on the irnplemer tation of the settlement-of-disputes provisions. 

Under Article 79 of the Treaty (to which Article no reference is made 
in Article 88), the United States is to have the right, with certain stated 
exceptions, to retain all Italian assets within its territory, and to apply 
such property to meet the claims of American nationals for property losses 
in Italy during the war.” Article 79 provides further that all Italian prop- 


5 Article 83(5) further provides that ‘‘the parties undertake that their authorities shall 
furnish directly to the Conciliation Commission all’ assistance which may be within their 
power.’ 

6 These provisions shall not a>ply to the former Italian Colonies. ‘‘The economic and 
financial provisions to be applied therein will form part of the arrangements for the final 
dispositions of these territories pursuant to Article 23 of the present Treaty,’’? Annex 
XIV (19), namely to be ‘‘determined jointly by the Governments of the Soviet Union, 
of the United Kingdcm, of ths United States of America, and of France within one year 
from the coming into force of the present Treaty.’’ 

1 See Treaties of Peace with Italy, Roumania, Bulgaria and Hungary. Hearings be- 
fore the Committee cn Foreign Affairs, U. S. Senate, 80th Congress, First Session, on 
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erty ï in excess of such claims shall be returned. Duie the negotiations of 
ithe Treaty, Unii abd States representatives ‘ “made clear shat it was our in- 
tention to recurn the great bulk of Italian assets.’?* Thus Publie Law 
No. 370, approved Augast 5, 1947, provides for the authorization of the 
return of approximately 15 million dollars worth of I-alian assets which 
have been vested by the Office of Alien Property ® and for the transfer of 
_ certain ships to Italy. In addition, 45 million dollars worth of property 
was blocked under the freezing regulations of the Unitad States Treasury 
' Department, but did not require legislation for its return. Machinery was 
established fcr the release of Italian assets rnder Public Law .370, will also 
have to be used for the settlement of debt claims. In this regard Article 
78 of the Italian Treaty should be taken into consideration to which the 
settlement-of- -disputes provisions of Article 83 apply. It provides for the 
restoration of all legal rights and interests in Italy of ihe United Nations 
and their nationals ‘‘in good order.’? In cases where tae property cannot 
be restored or is damaged as a result of the war, the owner shall receive 
from the Italian Government compensation in lire to the extent of two- 
thirds of its value. Here the question arises and may well be a topie for 
the application of the arbitration provisions of Article 83, as to whether 
or not payment in domestie currency of the value of tae property consti- 
tutes full satisfaction of the claim. 

It should be recalled, in this conrection, that ae Senate Report which 
accompanied Publie Law 370 + stated: 


> 





Arrangements are being worked out with the Italian Government so 
that the terms of the treaty of peace with respect to the return of prop- 
erty of American nationals in Italy mzy be fully implemented. Fur- 
ther arrangements are being made for the payment of a lump sum by 
Italy to the, United States for the purpose of satisfying special claims 
of American nationals against Italy not otherwise covered by the 
treaty. It i be possible for the Congress at a later date to deter- 

Executives F, G, E, end I, pp. 142, 145; Commentary on the: Treaties of Peace with 
Italy, Roumania, Bulgaria, Hungary and Finland, Mise. No. 2 (1947), (Cmd. 7026), 
London, p. 12; Winifred N. Hadsel, ‘‘The Five Axis Satellite Peace Treaties,’’ in For- 
eign Policy Reports, Vol. 23 (1947), pp. 22, 24. 

8 Senate Report No..390, 80th Congress, Ist Session, June 26, 1947, p. 2. 

® Return of Italan property will be made in the same manner as those returns which 
have already been. authcrized by Congress, under an amendment of Sec. 32- (a) (2) and 


Section 33 of The Trading with the Enemy Act, as amended. See Martin Domke, The | 


Control of Alien Property (1947), pp. 4, 226. 

10 For references’ of recent foreign nationalizatian legislation, = s26 Martin Domke, work 
_ cited, p. 314, The memorandum regarding settlement of certcin wartime claims, of 
. August 14, 1947, Lepartment of State Bulletin, Vol. xvit (1947), p. 372, provides in 
its Article IIT (a)i that compensation ‘‘shall be subject to the foreign exchange control 
- regulations which may be in force in Italy from time to time.’’ 

11 Senate Report Ne. 390, 80th Congress, Ist Session, p. 3; see also House Report No, 

` 1009 and Congressional Record of July 25, 1947, p. 10325. : 
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mine which claims should be paid out of this fund and on what pro- 
- rated basis they should be paid. 


It may well be that the types of ‘‘special claims” which will be covered by 
the proposed arrangemer.ts will also have to be determined in case of dis- 
agreement of the two Gov2rnments in the procedure provided for in Article 
83 of the Treaty.12. The Memorandum of Understanding between the two 
Governments regarding Italian assets in the United States and Certain 
Claims of United States Nationals, of August 14, 1947, provides that the 
ultimate disposition of property for which ‘‘the United States does not 
intend to assume any obligation to make returns” (enumerated in Section 
a (1-7) of its Annex I ts ‘‘reservad for future decision by the Govern- 
ment of the United Statəs, after consultation between the Governments 
of Italy and the United States’ (Section b).. Thus, the mechanism for 
settling disputes under Articles 82 and 87 of the Peace Treaty will not 
_apply to the return of property to Italy which is placed by Congressional 
authorization (Public Law 370) at the disposal of the Government, whereas 
the settlement of claims against Italy will be governed by both the afore- 
mentioned provisions of the Treaty. 
American legislation carried into effect further parts of the four Peace 
Treaties, namely the provisions relating to patents. Law 380, approved 
August 6, 1947 (H. R. 4070; S. 1701), provides that the International Con- 
vention for the Protectior: of Industrial Property of 1888, as amended, is 
considered as reéstablishec. between the United States and the Axis Satellite 
countries, and that the privileges of the Boykin Act * are available to na- 
_ tionals of the four countries until February 29, 1948, so that similar privi- 
leges will be made available for United States nationals in these coun- 
tries." It will be noted taat disputes regarding industrial property rights 
are to be settled by a Conciliation Commission pursuant to Article 83 of 
the Italian Peace Treaty (and the corresponding provisions in the other 
Treaties mentioned supra). 
_ One of the principal sources of controversy boirai the United States, 
Great Britain, and France on the cne hand and the Soviet Union on the 
other is thə question of External German Assets and their disposition 


12 It should be mentioned that H. R. 4044, by Report 976 of July 17, 1947, reported 
out, proposed the classification of all war claims and the submission by a War Claims 
_Commission of recommendatiors regarding compensation by the U. S. Government. This 
bill, however, refers only to property interests of German and Japanese nationals and 
not of any other (Axis Satellize) country. See House Report No. 976, 80th Congress, 
Ist Session, July 17, 1947, p. Z. 

13 Department of State Bulletin, Vol. XVII (1947), p. 375. 

24 Public Law 690, 79th Congress. 

15 See Congressional Record, July 23, 1947, p. 993, and Memorandum from the Com- 
missioner of Patents to the Secretary of Commerce, of July 8, 1947, same, p. 9994. 
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under the Potséam Declaration of August 2, 1945.1° The determination 
and disposal of German external assets has been, as is widely known, one 
of the principal odstazles to the agreement on a Peace Treaty for Austria, 
and it may be rezalled that the Council of Foreign Ministers established 
an Austrian Treaiy Commission, and within it a special Committee of 
Experts for the purpose of further examination ard discussion of un- 
agreed positions of tae Austrian Treaty draft.17 For the determination 
of the cortroversy regerding German external assets in Austria Secretary ` 
of State George C. Marshall recommended arbitration at the Moscow meet- 
. ing of March 27 1947.28 This question (which ear be considered here 
only in relatiarsiip to the sattlemant-of-disputes provisions of the Axis 
Satellite Peace Treatzes) has been dealt with by the Control Council for 
Germany in M-litary Law No. 5, regarding the Marsha‘ling and Vesting of 
German External Assets, of October 30, 1945.2° The disposal of German 
external assets ir European neutral countries was further the subject of 
Understandings cf the Allied Governments with Switzerland, of May 26, 
1946,?° and with Sweden, of July 18, 1946." Both agreements provide for 
arbitration of dissutes which may arise in the operation of the agreements, 
namely as to the determination and liquidation of German external assets 
located in thes? reutral countries.*? 


16 For references, see Martin Domke, work cited, pp. 10, 279, 284. Adde: Eli E. 
Nobleman, Quadrivertite Military Governmental Organizations and ‘Operations in Ger- 
many, this JOURNAL, Vol. 41 (1947), pp. 650, 653, and Office of Military Government for 
Germany (U. 8.), Finance (Cumulative Keview), Report No. 24 (1 July 1946-30 June 
1947), p. 53 (Exzerral Assets). 

17 Military Government dustria, Report of the United States High Commissioner, May 
1947, Nc. 19, p. 1. - 

18 Depariment of State Bulletin, Vol. 16 (1947), p. 65. 

18 Official Gazette of the Control Council for Germany, No. 2. November 30, 1945, p. 
27; Department of State Bulletin, Vol. XIV (1946), p. 283; United States Economic 
Policy toward Germany, Departrant of State Publication 26&0, European Series 15, 
p. 88. Said the Monthly Report of Military Governor, U. S. Zcne, No. 4; of November 
20, 1945, p. 26: **Tais lew is an innovaticn in International Law, which, until this time, 
has regarded suca assets a3 lying within the exclusive jurisdicticn of the sovereign state 
within which they ara lozated.’’ 

20 Department of State Bulletin, Vol. 14 Pe p- 1101; United States Heonomic 
Policy toward Germany, work cited, p. 140. 

21 Department of State Bulletin, Vol. 17 (1947), p. 162; 3 see Saymour J. Rubin, Alied- 
Swedish Accord cn Germen External Assets, Locted Gold, and Related Matters, same, 
p. 155., 

22 Questions relatirg to German external assets are also dealt with by-the Inter-Allied 
Reparation Agency -n Brussels, where the Assembly referred them to a special Committee. 
on German Externe] Assets, composed of the member countries of Belgium, Canada, 
United States, Pramce, end Great Britain. See First Report cf the Secretary General 
for the Year 1926, p. 58, and for the arbitration provision of Part II, Articles 7 and 8 
of the Reparation Agreement of January 14, 1946, this JOURNAL, Vol. 40 (1946) , Supp. 
p. 126. 
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Here where the (already controversial) question of disposal of German 
external assets under the Peace Treaties with Axis Satellite countries is 
concerned, there should first be mentioned the Memorandum of Under- 
standing of the Governments of France, Great Britain, and the United 
States with the Government of Italy on a program for the liquidation of 
German assets in Italy of August 14, 1947. It provides for liquidation 
by the Italian Government of German external assets in Italy whereby 
proceeds from the sales will be held`in a special account and distributed 
under the terms of the Peace Treaty. Such Treaty provides in Article 
77 (5) that ‘Italy agrees to take all necessary measures to facilitate such 
transfer of German assets in Italy as may be determined by those of the ` 
Powers occupying Germany which are empowered to dispose of the said 
assets.” The Understanding provides in Annex 2 that disputes concern- 
ing the interpretation or execution of the Understanding shall be settled 
by a committee of representatives of the four Governments, whose pro- 
cedure in case of disagreement follows the lines of Article 87 of the Peace 
Treaty.” 

The competence of the Four Ambassadors (and not only of representa- 
tives of the four Governments) for the determination of disputes appears 
again in Article 74 (A2b) of the Italian Peace Treaty, whereby reparation 
for the Soviet Union shall partly be made from ‘‘Italian assets in Rumania, 
Bulgaria, and Hungary.” Article 77 (5) further provides that ‘‘the 
Four Ambassadors shall determine the value of the Italian assets to be 
transferred to the Soviet Union.” These are Italian, not German, ex- 
ternal assets since the Soviet Union does not share in proceeds out of the 
disposal of German external assets in Italy. The Soviet Union, however, 
will receive German external assets in all other Axis Satellite countries 
(Bulgaria, Hungary, Rumania, and Finland) as expressly provided fory 


23 Department of State Bulietin, Vol. XVII (1947), p. 388. 
24 The provision of Annex 2 reads as follows: 


Any dispute concerning the interpretation or execution of this understanding, 
which is not settled by direct diplomatic negotiations, shall be referred to a body 
.composed of one representative each of the Governments of France, the United King- 
dom of Great Britain and Northern Ireland, and the United States of America. 
Any such dispute not resolved by them within a period of two months shall, unless 
the parties to the dispute mutually agree upon another means-cf settlement, be re- 
ferred at the request of sither party to the dispute to a Commission composed of 
one representative of each party-and a third member selected by mutual agreement 
of the two parties from aationals of a third country. Should the two parties fail 
to agree within a period of ore month upon the appointment of the third member, 
the Secretary-General of the United Nations may be requested by either party to 
make the appointment. The decision of the majority of the members of the Com- 
mission shall be the decision of the Commission, and shall be accepted by the parties 
as definitive and binding. 


25 Article 74 (B7b) further provides, with regard to reparations for Albania, Ethiopia, 
Greece, and Yugoslavia, that zhe Four Ambassadors ‘‘shall be competent to decide any 
point submitted to them by either Government or by any other Government entitled to 
reparations under part B of this Article.’ 
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as a principle, in Section IV (Reparations from Germany) of the Potsdam 
Declaration of August 2, 1945. In this regard the Peace Treaties with 
the four countries provide that the respestive cointzy “recognizes that 
the Soviet Union is entitled to all German assets, in the respective country, 
transferred to the Soviet. Union by the Control Council for Germany and 
undertakes to take all necessary measures to facilitate such transfer.” 
Such determination of German assets in the four Axis Satellite countries 
by the Control Council for Germany is in conformity with the competence 
of that organ which ‘‘is the repository of supreme authority in Germany 
and acts in lien of a central German Government.” 7” 

It is with regard to certain dealings of the Soviet authorities in Hungary, 
Bulgaria, and Rumania involving Germar: and Icalian assets, that both 
the British and the American Governmenis recently delivered a note to 
the Soviet Government protesting against a unileteral determination by 
Soviet authoricies which would rot be in accordance with the aforemen- 
tioned provisions of the Peace Treaties ‘which, aowever, had not then 
been in force) and would, in any event, interfere with the functions of the 
Control Council for Germany.’ The United States Government sought 
information of any provisional transfer tc the Soviet Union of assets in 
ex-enemy countries and desired ‘‘to be consulted in connection with any 
discussion which may grow out of the application of treaty provisions 
governing the transfer of German assets.’’ 

In order to understand the legal implications >f the controversy, the | 
following may be recalled, since it may have a ceriain bearing for a later , 
application of Article 33 of the Rumanian Peace Treaty. This. Treaty 
provides in Article 33—and no other Treaty has a similar provision—that 
any disputes whieh ‘‘may arise in connection with the prices paid by the 
Rumanian Government for goods delivered by this Government on aceount 
of reparation and acquired from nationals of an Allied or Associated 
Power or company owned by them,” shall be settled by diplomatic negotia- 
tions ‘‘without prejudice to the execution of the obligations of Rumania 
with regard to reparaiion.’’ Should these direct negotiations not result 
in a solution within two months, the dispuze is to ke referred to the Heads 
of the Diplomatic Missions in Bucharest of the Soviet Union, Great Britain, 
and the United States of America for settlement. ‘‘In case the Heads of 
Mission fail tc reach agreement within two months either party may re- 


26 Reprinted in Occupation of Germany, Policy and Prog-ess 1945-1946 ; Department 
of State Publication 2783, European Series 23, p. 159. In the Peace Treaties of Febru- 
ary 10, 1947, agein no defnition as to tha meaning of the term ‘‘German assets’? has 
been given. For an arrangement e.g. with Finland providing for the transfer of German 
property to the Soviet Union, see Law of June 1, 1946, For‘atininssamling No. 410, re- 
ferred to in Foreign Commerce Weeklu, Vol. 24 (1946), Nc. 3, p. 24, and further, The- 
_ New York Times, February 4, 1947, p. 3, col. 1. 

27 Occupation cf Germany, as cited,-p. 8. 
28 Department Jf State Bulletin, Vol. 17 (1947), p. 298. 


CURRENT NOTES i 919 


. quest the Seeretary-General of the United Nations to appoint an arbitrator 

whose decision shall be binding on the parties in the dispute.’ One of the 
“disputes, as appears from a detailed press release of the Department of 
State of July 21, 1947,° arose because of removal by Soviet military 
forces, in the early days of their occupation of Rumania, of oil equipment 
from Romano-Americana, a Rumanian subsidiary of an American oil 
corporation. It does act directly concern ‘‘the prices paid by the Ru- 
manian Government,’’ as provided in Article 33, but rather the principle 
that beneficiary interests of nationals of the United Nations in property 
located in Rumania cannot be considered available for reparations.’ 

The Armistice Agreement with Rumania of September 12, 1944, to 
which the United States is a party,®! provides in its Article 11(2) that 
“‘eompensation will be paid by Rumania for losses caused to the property 
of other (that means: other than Soviet Union) Allied’ States and their 
nationals in Rumania during the war, the amount of compensation to be 
fixed at a later date.’’ Article 18 of the Agreement further provides for 
the establishment of an Allied Control Commission, under ‘‘the general 
direction and order of the Allied (Soviet High) Command, acting on be- 
half of the Allied Povers.’’** As to the question of removal of Allied 
property in Rumania ty Soviet military forces during their early days of 
occupation of that courtry, an agreement was reached by the Governments 
of the United States ard the Soviet Union at, the Potsdam Conference that 
a joint United States-Soviet Oil Commission should be established in 
Rumania to investigate the facts as a basis for the settlement of claims 
arising from the removal in the latter months of 1944, of oil equipment in 
Rumania. The work o? this Commission, which began on August 20, 1945, 
did not proceed in view of the attitude of the Soviet members and, after 

_ many frustrated efforts, the American members considered the Commission 
terminated as of June 12, 1947, for the reasons enumerated in the afore- 
‘ mentioned release. Tke controversy may have far-reaching consequences 
in the interpretation o= the Axis Satellite Peace Treaties (now in force) 
and the later settlement of the disputes arising thereunder. This is all 
the more true as the further notes of the British and American Govern- 
ments of July 30, 1947, as mentioned above, stress the fact that certain 
dealings of the Soviet authorities would prejudice the application of the 
Peace Treaties signed by the Soviet Union. 


20 Same, p. 225. 

30 As to the application of the control test in such occurrences, see Martin Domke, 
work cited, p. 294. 

81 This JOURNAL, Vol. 39 (1945), Supplement, P. 90; see > Graham, Armistices—1944 
Style, this JOURNAL, Vol. 3E (1945), pp. 286, 292. 

32 See Report of Tripartite Conference of Berlin, Article XII, providing for a Revised 
Allied Control Commission Procedure in Rumania, Bulgaria, and Hungary in this Jous- 
NAL, Vol. 39 (1945), Buppienent, Ppp. 245, 256; International Organization, Vol. 1 (1947), 
P» 166. P 
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It is obvious, and became manifes: during the long negotiations of the 
Axis Satellite Peace Treaties,** that the conditions after the end of the 
hostilities of World Wer II developed very differently from those after 
the First World War. Nevertheless some provisions of the Paris Peace 
Treaties of 1920 were followed almast literally in the Annexes regarding 
contract rights and other matters, the interpretation cf which is subject 
to the settlement provision of Article 83 o? tae Italian Peace Treaty (and 
the correspording articles of the cther treaties considered above). No 
more, however, is reference made to the establishment of Mixed Arbitral 
Tribunals and various other arbitral agencies which were set up under the 
Paris Peace Tr2aties and subsequert agreements.** Much is left to the 
decisions of the Four Ambassadors and ir case of their disagreement to 
arbitral tribunals to b2 established cd hoc. Implementation of the Peace 
Treaties through other settlement-ofdispute provisions may later become 
necessary, by agreement on a multilateral kasis or through bilateral ar- 
rangements, as hey have been used ~ecently in other instances of Coramis- 
sions for the settlement of claims between Allied countries. Barly 
settlement of the many disputes which will arise out of the application of 
the Axis Satellite Peace Treaties vill contribute to the reéstablishment 
of normal relations wick these countries and, generally, to the furtherance 
of peaceful developments. 

Martin Domne * 


ANALYTICAL NOTE ON CERTAIN IFTERNATIONAL AGENCIES IN WHICH 
THE UNITED STATES PARTICIPATES 

Public internazional administration is the result of constitutions, treaties, 
conventions, charters, agreements, arrangements, statutes, and legal codes 
drafted to solve concrete problems of interrational coöperation in technical 
as well as politieal fielcs. ; 

Such internacional administrative bodies re variously known as agen- 
cies, associations, authorities, boarcs, bureaus, commissions, committees, 
congresses, councils, courts, groups, institutes, missions, offices, organiza- 
tions, services, societies, unions, and working parties. 


33 Making the Peace Treavies, 1941-1947. as cited, p. 50. 

34 See, for many arbitral instances, The Treaty of Versailles and After. Annotation of 
the Text of the Trecty, Department of State Publication 2724, Conference Series 92 
(1947), pp. 445, 608, 624, 627; Report of the Commitiee on Adjudication of War Claims, 
in Proceedings of tke Section of International und Camparative Law, American Bar As- ' 
sociation (Decembar, 1325), p. 53. í - 

35 E.g., the PolidAmerisaen Mixed Commissior. to b2 establishec for the determination 
of compensation fo? American owners of enterprises taken over pursuant to the Polish 
Industries Nationslizacion Act of January 3, 1946; Agreement of December 27, 1946, 
Department of State Balletin, Vol. 16 (1947) p: 28. 

* Incernctior.al Vice President and Legal Research Director, 
American Arbitration Association. 


CURRENT NOTES 921 


An international administrative body is usually limited to a particular 
subject or function. It is usually an organ, technical in purpose, created 
‘to apply uniform regulations or to obtain mutual benefits for its members. 
The members are usually states, though some bodies admit individuals, 
corporations, and other international bodies. The existence of a state of 
war among the members suspends rather than destroys its existence. 

Administrative bodies may vary in structure from rudimentary agencies 
of limited function and activity to organs with complex powers: legislative, 
executive, and, possibly, judicial. An agency usually has a policy-making 
organ, meeting at regular intervals to establish, by resolution or treaty, 
rules or regulations to effect the purpose of the body. Each member ap- 
plies these in its own territory. Some bodies have an administrative or in- 
formational agent called a bureau, office, or secretariat. They may have 
executive officers to supervise the work of the bureau. 

Even in 1937 the United States was a member of almost forty such formal 
bodies by treaty, but it had also perfected more than eighty general agree- 
ments on humanitarian, economic, and cultural topics by legislative action 
or, in appropriate cases, by executive agreement. Executive agreements 
have been made in such eases as the activation of a previous treaty, the 
furtherance of declared Congressional policy, the facilitation of faithful 
execution of the law and conduct of foreign relations, or in anticipation 
of a formal agreement. 

The immediate prewar period and the war period produced a remarkable 
growth in international collaboration because of the expansion of industry 
and trade, the development of communications and transport, the increase 
-of research, the exploitation of natural resources, and a heightened social 
consciousness. 

‘In the past the United States furnished leadership in the formation of 
international bodies dealing with postal matters, opium, fur seals, fisheries, 
and other special topics, especially in the inter-American region. It has 
collaborated in founding bodies dealing with weights and measures, indus- 
trial property, exchange of documents, sanitation, white slavery, the Afri- 
can slave trade, publication of tariff information, pharmacopoeial formulas, 
radio, and agriculture. 

The bodies have been motivated by such purposes as to obviate obstrue- 
tive intergovernmental conduct and policies; to solve internal difficulties; 
to ward off undesired influences from the United States; to protect the 
interests of Americans ebroad and of foreigners in the United States; to 
conserve natural resources; to increase human knowledge and coöperation — 
in scientific research; to unify rules on matters affecting private interests; 
or to prevent exploitation of primitive peoples. In every case the United 
States has taken action as a result.of enlightened self-interest. 

Of the 51 international agencies hereafter analyzed as reported in a re- 
cent Department of State publication, International Agencies im which the 
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United States Participates (Publication 2699), it may be interesting to note 
the common. structural characteristics. These may ke analyzed as to legal 
origin, nature cf membership, complexity of structure, officers, types of 
decisions, langueges used for business or publication, methods of apportion- 
ment of financial obligations, relations with other organizations, and United 
States relations to them, including legislative basis for participation, pay- 
ments made to, and governmental agencies interested in or concerned with, 
each agency. ~ 

Of the 51, 24 were constituted merely on tke bas:s of a resolution of a 
conference,’ 26 were established following the conclusion and formal ac- 
ceptance of'a tr2aty, convention, or agreement or the formal acceptance of 
a charter or constitution.2 One was established as the result of an execu- 
tive statement.” ; l ' 

Of these 51 organizations, 50 are intergovernmental, that is, the members 


1 These were the Pan American‘Union (FAU), the Internationa] Seed-Testing Associ- 
ation (ISTA), the Inter-American Economie and Social Ccunc!l (LESC), the Ynter- 
American Statistical Institute (ISI), the International Institute of Statistics (IIS), 
International Union for the Protection oč Industrial Property (UPIP), International 
Cotton Advisory Committees (ICAC), Rubber Study Group (RSG), Central Bureau of 
the International Map of the World on the Millionth Scale (CBIM(WMS), International 
Council of Scientife Unions (ICSU), International Hydrographic Bureau (IHB), Inter-- 
national Meteorological Organization (IMO), Pan American Institute of Geography and 
‘History (PAIGH), Emergency Advisory Committee for Potiticel Defense (EACPD), 
Inter-American Juridical Committee (IJC), Interparliamentery Jnion for the Promo- 
tion of International Arbitration (IUPIA), United Nations War Crimes Commission 
(UNWCC), American International Institute for the Protection af Childhood (AITPO), 
` Inter-American Commission of Women (ICW), Intergovernn-ental Committee on . Refu- 
gees (IGC), Intermational Criminal Police Commission (ICPG), International Technical 
Committee.of Aerial Legal Experts (CITEJA), Permanent International Association of 
Navigation Congress (PIANC), and Permanent International Aseociation of Road Con- 
gresses (PIARC). For convenience hereafter the agencies vill be referred to only by 
their symbols. 

2 These were the United Nations (UN), the Food and Agriculture Organization of the 
United Nations (FAO), the Inter-American Institute of Agricultural Sciences (ITAS8), 
International Bank fcr Reconstraction and Development (IB2D). International Bureau 
for the Publication of Customs Tariffs (IBPCT), International Monetary Fund (IMF), 
the Inter-American Coffee Board (ICB), the International Sugar Council (ISC), the 
‘International Tin Jommittee (ITC), the International Wheat Council (IWC), the Inter- 
- national Bureau of Weights and Measures (IBWM), United Nations Educational, Seien- 
tific and Cultural Drganization (UNESCO), Intarnational Coart of Justice (ICJ), Per- 
manént Court of Arbitration (PCA), Inter-American Indian Institute (IIT), Inter- 
national Bodies fcr Marcotirs Control (NC), International Labor Organization (ILO), 
Internaticnal Offices of Public Health (PH), Pan American Sanitary Bureau (PASB), 
‘ United Nations Relie? and Rehabilitation Administration (UNRPA), European Central 
Inland Transport Organization (ECITO), International Telecommunication Union 
- (ITU), Office of Thiter-American Telecommunications (OIT), Postal Union of the 

Americas and Spam (PUAS), Provisional International C-vil Aviation Organization 
(PICAO), and the Universal Postal Union (UPU). 
3'The Allied Commission on Reparations (ACR) was forecast in the Crimea Statement. 
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are direct representatives of states or governments. Three of these 50 
agencies have both individual and institutional membership as well as state 
membership.* Some admit colonies, provinces, and states to membership 
as well One at present is limited to individuals. Several consist of indi- 
viduals appointed as individuals to represent interests of states.’ One has 
among its affiliated members not only semi-cfficial institutions but other 
` international organizations.® 

In comparison of structure only 25 have a structure elaborate enough to 
include legislative conferences variously known as assemblies, congresses, or 
conferences. Twenty-eight had bureaus or secretariats and in certain of 
these the secretariat overshadows the other branches of the organization in 
activity, production, and importance.1° Thirty-eight had small executive 
bodies which supervised tke affairs of the agencies. These were known also 
as bureaus, administrative committees, general councils, governing boards, 
governing bodies, boards cf directors, ete. Eighteen had standing commit- 
tees or commissions; 18 had councils; 3 had technical advisory councils; and 
one had a subordinate study group. Not all that had presidents among the 
officers provided for vice-presidents as well. Some of those which had di- 
rectors, directors-general, or secretaries-general to run their secretariats had 
in addition as officers secretaries, treasurers, chairmen, aad vice-chairmen. 
One provided for a technical consultant." 

In 28 agencies most decisions were determined by majority vote. In 
some of these such voting was confined to procedural matters. Nine agen- 
cies provided for weighted voting.1? Ten required unanimity for some or 
all of their decisions.* The ISI requires a three-fourths majority of half 
the entire membership to adopt an amendment but elects constituent mem- 
bers by a two-thirds vote. Other agencies requiring à two-thirds vote for 
important questions are UN, FAO, ICSU, UNESCO, IGC, ILO, UNRRA, 
PUAS, and UPU. No decisions are taken in the RSG. There was no men- 
tion of how decisions are taken in eleven organizations.* Little more than 


4 ISI, PIANC, and PIARC. 

5 IBPCT, ICAC, ITC, IMO, IBWM, NC, PH, PIANC, PIARC, ITU, and UPU. 

e IIS. Individuals qualify for membership by reason of their official positions in gov- 
ernment bodies without directly representing their governments in their membership 
activities. ` 

1 EACPD, IJC, ICJ, PCA, and NC. 

8 ICSU. 

9 There is no provision for periodic meeting of the IBPCT. 

10 PAU, IBPCT, IUPIP, CBIMWMS, IBWM, IHB, ILO, PASB, UNRRA, ITU, 
PUAS, ana UPU. ` 

11 BACPD. 

12 IBRD, IMF, ICB, ISC, ITC, THB, IUPIA, PH, PIANO, and PIARC. 

18 PAU, IAS, ICB, IWC, ACR, PH, ITU, PIANC, PUAS, and UPU. 

1s TESCO, IBPCT, IIS, IUPIP, ICAC, CBIMWMS, IMO, TUPIA, UNWCC, III, or 
IOPC, 


1 
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half—28—tcok most of their decisions by simple majority vote.® Six per- 
mit voting by mail between conferences. 

Four organizations have adopted the five Unitad Nations languages: 
Chinese, English, French, Russian, and Spanish.” Eleven inter-American 
agencies use the languages of the American republics: English, French, 
Portuguese, anc Spanish; 1° but three do not.2? No mention was made of 
the official languages used in two cases.” The remairing 31 agencies use 
a varie:y of n-ne different combinations of languages in their conduct of 
official business and their official publications. Hight use only French * 
and seven Einghsk anc French.** Five of the newer agencies rely solely 
on English.’ Five old line agencies use English, French, and German. 
Two publish in English, French, German, Italian, and Spanish.”> Other 
language instraments used in only one organization were German and Eng- 
lish; English. German, French, and Russian; English, French, and 
Russian; ** and English, French, and Spanish.” . PIARC publishes a dic- 
tionary in English, French, German, Italian, Spanish, end Danish. , 

As to financial matters 39 set quotas for their members. Bight quotas 


15 UN, PAU, ISTA, IBED, IMF, ISC, ITC, IBWM, ICSU, THB, PAIGH, UNESCO, 
EACPD, IFC, IGJ, PCA, AIIPC, ICW, GC, NC, PASB, UNRRA, ECITO, CITEJA, 
ITO, OIT, PIARC, PICAO, and UPU. 

16 UN, ISTA, ISI, IBWM, PUAS, and JPU. 

17 UN, FAQ, ICAC, and UNESCO. í 

.18 PAJ, ITAS, IESC, ISI, ICB, PAIGH, AITPS, ICW, IT; PASB, and OIT. 

19 EACPD (Spanish and English), IJC (English, Spanish, and Portuguese), and 
PUAS, which declares Spanish the official language cn postal matters. 

20 ACR and POA. l 

21 IIS., IUPIP, CBIMWMS, IBWM, PH, CITEJA, ITU, end UPU. 

22 RSG, ICSU, IAB, ICJ, UNWCO, IGC, and NC. | 

28 IBED, IMF, ITC, IWC, and UNRRA. 

24 ISTA, IMO, LUPIA, PIANC, and PIARC. 

25 TLO and IB?CT. 

26 ICFC. 

27 ISC. 

28 ECITO. 

22 PICAO. 

20 UN, PAU, FAO, ITAS, TESO, ISI, IBRD, IBPOT, IMF, [UPIP, ICB, ISC, ITC, 
IWC, IBWM, THB, IMO, PAIGH, UNESCO, EACPD, IUPIA, PCA, UNWCO, ICW, 
II, IGC, NO, IC?0, ILO; PH, PASB, UNRRA, ECITO, CITEJA, ITU, OIT, PAUS, 
PICAO, and UPJ. The quotas in the IRPCT are based on the amount of commerce of 
the various states. The quotas of the ITC ace intended to be based on the standard 
tonnages in the agreement. The quotas in tke TWO are supposed to be proportioned 
according to the number of votes held. The contributions of the THB are a flat fee plus 
a supplement based on the maritime importance or tonnage of she member states. The 
UNWCC has a fiat fee for operating costs and quotas for additional expenses are based 
on ability to pay. Unti recently the ICW was financed from private sources, the PAU 
furnishing office space and materials. The population quctas in the III are supple- 
mented for states with larger Indian population by additiona. units equivalent to 50 
per cent of those otherwise assigned to them. Dres in ISTA vary according to the num- 
ber of votes determined by the importance of the station. 
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were set by agreement in which states selected their own classes.“ In 11 
cases these quotas were based on population figures ranging from 15 cents 
to $1.80 per thousand inhabitants. Nine agendies assess flat fees.** In | 
four eases members paid only their own expenses." Three had no fixed 
- budget or dues.™® Three were financed also by gift; ** one, through the 
United Nations; *? one, through the PAU, and one through the League of 
Nations.** 

All but five had formal or unofficial relations with other international 
organizations.*° 

As to the relations of the United States to these 51 agencies, they were 
based on treaty in 17 cases * and on joint resolution in seven.*? United 
States participation was authorized by Act of Congress in 16 cases * and 
by executive agreement in one.** Legislation was pending in one case,‘ 
and in nine there was no legislative basis for participation. 

Payments were made by the United States in 38 cases.” Departmental 
funds financed participation in ten agencies.4* Participation in one is 
financed through the United Nations; ° one was never paid.® The OIT 
has not yet been set up but payments were made to its predecessor, the 
Inter-American Radio Office. 

31 IUPIP, IUPIA, PCA, FH, UNRRA, ITU, OIT, and UPU. 

32 PAU, ITAS, TESO, ISI, PAIGH, IBWM, EACPD, ICW, ITI, ICPC, and PASB. 

38 ITC, IWC, CBIMWMS, ICSU, THB, UNWCC, AITPO, PAINO, and PIARC. The 
AIIPC is converting to popu-_ation-quota assessment. 

34 RSG and ACR. In ICAC the Department of Agriculture paid the expenses of the 
secretariat until recently; and Brazil did likewise for the IJO. 

35 ISTA, TIS, and IWC. In the first, dues varied with the number of votes determined 
by the executive committee azcording to the importance of the station. 

36 ISI, ICW, and III. 

37 ICJ. 

38 TESC, 

39 NC. : 

40 IBPCT, ICB, ISC, ITC, RSG. 

41 UN, ILAS, IBPCT, IUPIP, ICB, ISC, IBWM, ICJ, PCA, OI, NC, PH, PASB, 
ITU, PUAS, PICAO, and UPU. 

42 FAO, ISI, ICB, CBIMWMS, UNESCO, EACPD, AITPC, and ILO. Note that the 
ICB Agreement was supplemented by a Joint Resolution. 

48 PAU, ISTA, IESC, IBED, IMF, IIS, ICSU, IHB, IMO, PAIGH, IUPTA; ICPC, 
UNRRA, CITESA, PIANC, and PIARC. 

44 ECITO. 

45 IWC. 

48 ICAO, ITC, RSG, ACR, IJC, UNWCC, ICW, TGG, and OIT. 

41 UN, PAU, FAO, IIAS, ISTA, IESC, ISI, IBRD, IBPCT, IIS, IMF, TUPIP, ICB, 
ISC, IWC, CIBMWMS, IBWM, ICSU, IHB, IMO, PAIGH, EAOPD, IUPIA, PCA, 
UNWCC, AIIPC, TI, IGC, NC, ILO, PH, PASB, UNRRA, ECITO, CITEJA, ITU, 
PIANC, and PIARC. ` 

48 ICAC, ITC, RSG, UNESCO, ACR, IJC, IOW, PUAS, PICAO, and UPU. 

49 ICJ. 

50 ICPC. 
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A great variety of government agencies have participated more or less 
directly and indirectly in the work and policy-making sessions of these in- 
ternational bodies. The major responsibility for participation was that of 
the Department of State in 82 instances. Second and third in international 
activity are the Department of Agriculture in 8 and the Department of 
Commerce in 7. Other government departments and agencies in order of’ 
international activity are the Departments of Labor (4) Interior (4), Treas- 
ury (4), War (4), Navy (4), the Bureau of Budget (3). the United States 
Public Health Service (3), the Post Office Department (2), the Tariff 
Commission (2). and the Air Codrdinating Committee, the Federal Com- 
munications Commission, the Weather Bureau, the Civil Aeronautics 
Authority, the Federal Security Agency, the Reconstruction Finance Car- 
poration, the Rubber Development Corporation, the War Production Board, 
the Combined Raw Materials Board, the National Academy of Sciences, the 
National Researzh Council, the Congress, the Department of Justice, the 
United States Shipping Board, and the American Merchant Marine. 

Undoubtedly shere is more than one instance of agencies having subsidi- 
ary or indirect interest in these organizations mention of which was not 
ineluded in the publication. It is interesting to note that in 15 cases the 
United States took the initiative in the formation of tke body ™ and was 
an active partic:part in the founding of others.** 

From this brief survey it may be concluded that for more than three 
quarters of a century the United States has been active in international co- 
operation for matual welfare, but that such coöperation developed without 
any particular pattern. _There’was little cr no concerted effort to stand- 
ardize such collabaration as to legal basis, powers and functions, member- 
ship, structural organization, officers, language instruments, methods of 
taking decisions. methods of apportionment of financial obligations, or the 
relationship wita other organizations. Whenever a neei for common con- 
saltation and common action was felt, a body was set up without much con- 
sideration of the existences of similar or previous bodies, the experience of 

` such bodies, or the place of the proposed organ in the world-wide or re- 
gional frame. The result has been a spate of agencies with similar or re- 
lated interests end functions, each with its own DAOA and demands on 
‘state treasuries. 

Under Articles 57, 58, and 59 of the Charter of the United Nations, the 
Economie and Social Council has power to review the existence of such 
organizations, bring them into relationship with the United Nations, and 
advise as to the codrdination of their policies and activities. With the 
benefit of such periodic review, and the resulting reeommendations for 


_ 81 UN, PAU, FAO, ITAS, IESC, IBRD. IMF, ICAC, IWC, 3SG, EAOPD, PASB, 
UNRRBA, and PICAO. 
22 OBIMWMS, ICJ, ISC, ICB, ACR, UNWCC, ILO, ete. 
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structural revision and fiscal operations, there should result an amalgama- 
tion, consolidation, and reduction in number so thet each remaining agency 
and each body newly created to replace a number of existing agencies can 
standardize procedures and codrdinate functions to render'a wider and 
greater service. At the same time the possible common fiscal arrangements 
may effect a saving not cnly to the financial management of the agencies 
themselves but also to the states who hold membership in the several inter- 
national bodies. Hence in a few years there may emerge a better inte- 
grated fabric of international administrative activity. 
Marre Sruarr Kiooz 

Washington l 


CHARLES G. FENWICK APPOINTED TO DEPARTMENT OF PAN-AMERICAN UNION 


Members of the Society and readers of the Journau will be interested. 
to learn of the appointment of Charles G. Fenwick to be Chief of the new 
Department of International Law and Organization in the Pan-American 
Union. Mr. Fenwick was for years Professor of Political Science in Bryn 
. Mawr College. In recenz years he has served as United States Delegate 
to various Pan-American conferences and has acted as a member of the 
Inter-American Neutrality Committee and finally of the Inter-American 
Juridical Committee, sitting in Rio de Janeiro. Dr. Fenwick will take up 
his duties at the Pan-American Union at the end of this vear and may be 
expected to coritinue his frequent contributions as an Editor of the 
JOURNAL. The appcintment seems to combine admirably Dr. Fenwick’s 
talents and interests and the growing importance of international juridical 
and political organization in the Americas. 

P; B. P. 


DEATH OF ABD-AL-MUNIM RIAD BEY 


Abd-al-Munim RIAD Bey, a jurist well known in international circles, 
died in Cairo, Egypt, on March 28, 1947. At the time of his death, he was 
in his fifties. } 

Riad Bey was a graduete o? the National University in Cairo. He was 
also a professor at the University for several years and one of the founders 
of the Egyptian Society of International Law. 

He served on the United Nations Committee of Jurists which met in 
Washington in 1945. His fame as an able jurist transcended the bound- 
aries of Egypt. Saudi Arabia honored him by making him a member of 
its delegation to the United Nations General Assembly in the fall of 1946. 
He became a well-known figure at the meetings and took a major part in the 
discussions. 
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An idealist, he did not confine his interest to international law. He was 


“held in high esteem by many Egyptians for his interest in social progress. 


He was connected with several charitable and social organizations, includ- 
ing the Prinsess Feriel Organization. 


For a time he served in the Egyptian 
Ministry in Social Affairs. 


JoHN Maxros 
Washington, D. C. Í 


CHRONICLE OF INTERNATIONAL EVENTS 
For THE PERD May 1-JuLy 31, 1947 
(Including earlier events not previously noted) 
Wirt REFERENCES 


Abbreviations: C. I. E. D., Chronology of International Events. and Documents, Royal 
Institute of International Afairs; C. S. Monitor, Christian Science Monitor; Cmd., 
Great Britain Parliamentary Papers by Command; Cong. Rec., Congressional Record; 
D. S. B., Department of State Bulletin; E. 8. C. O. E., United Nations Economic and 
Social Council Official Records; G. A. O. E., United Nations General Assembly Official 
Records; G. B. M. S, Great Britain Miscellaneous Series; G. B. T. 8., Great Britain 
Treaty Series; N. Y. T., New York Times; P. 4. U., Pan American Union Bulletin; 
S. C. O. R., United Nations Sezurity Council Official Records; T. I. A. S, U. 8. Treaties 
and other International Acts Series; U. N. W. B., United Nations Weekly Bulletin. 


February, 1946 
16—July 29,1947 Unrrep Nations. - Security Council—Vetoes. List of vetoes: N. F.T., 
July 30, 1947, p. 4. 


June, 1946 
6/January 7, 1947 FINLAN:—UNITED Srarss. Effected. agreement by exchange of 
notes concerning double taxation. Text: T. I. A, 8. 1596. 


September, 1946 
7 HEALTH Service, Sours Paciric. New Zealani and Fiji governments and the 
Western Pacific High Commission signed agreement for the establishment of a 
South Pacific Health Service. Text: New Zealand Dept. of External Affairs, 
Publication No. 25. 


November, 1946 
1-2 Great BRITAIN—SYRIA. Reached agreemert by exchange of notes. at Damascus 
concerning the settlement of cases pending before the Syrian Mixed Courts. 
Text: G. B. T. S. No. 37 (1947), Cma. 7140. 


December, 1946 s 

23-January 15, 1947 GREAT BRITAIN— NORWAY. Exchanged notes at Oslo concerning 
the transmission by post of diplomatic correspondence. Text: G. B. T. S. No. 
42 (1947), Cmd. 7145. 


January, 1947 7 
1 AUSTRIA—CZECHOSLOVAZIA. Postal agreement came into force. Summary of 
provisions: L’Union Postcle (Berne) April, 1947, pp. 138-139. 


1 AUSTRIA—HuNGARY. Special agreement, concluded by the postal administrators 
of the two countries, came into force. Summary: L’Union Postale (Berne) 
April, 1947, pp. 136-139. : 


1l-May 30 Great BRITAIN—ITALY. Effected agreement by exchange of notes at Rome 
for the recruitment of Italian workers for employment in foundries in the United 
Kingdom.. Text: G. B. T. 8. No. 54 (1947), Cmd. 7168. 
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22 GEAT BRiTsIN—LEBANON. Reached agreement. by exchange of notes at Beirut 
soncernirg the settlement of cases pending before the Lebanese Mixed Courts. 
Text: G. B. T. 8. No. 45 (1947), Cmd, 7154. ` 


` February, 1947 ee 

19/28 GELAT Brrtarn--Unirep States. Exckanged notes at Washington regarding 
interpretaticn of paragraph 6 of the Agreement on Settlement of Intergovern- 
mental Claims of Mar. 27, 1946. Text: G. B. T. S. No. 34 (1947), Cmd. T132. 


April, 1947 

8 July 5 Kcresx Dcocupation. In a series cf 5 notes the Rudsian and U. S. Govern- 
ments agreed to reconvene the Joint Soviet-American Commission. Texts of notes: 
D. 8. B., Apr. 20, 1947, pp. 716-717; May 4, pp. 812-813; May 11, p. 947; 
May 18, pp. 995-936; May 25, p. 1043; N. Y. T., Apr. 12, 1947, p. 4; Apr. 23, 
p. 4; Mey 3, p. 6; May 11, p. 3; May 14, p.10. The,Commission re-assembled 
May 21. N.Y. T., May 22, 1947, p. 11. Agreed June 7 on plans for the for- 
mation of a Korean national government. Text of decision: D. S. B., June 22, 
1947, pp. 1247-1249. The parleys were again deadlocked July 5 becuse of 
Russian refasal to admit wide besis of. consultation. N. Y. T., July 6, 1947, 
p. 22 and Jaly 16, p. 10. U. S.-Soviet views on consultative groups: D. S. B., 
Aug. 10, 1927, pp. 294-297. i 


17/28 AUSTRIA—JREAT BRITAIN, Effected agreement by exchange of notes at Vienna 
regardinz tae deferment of cerizin claims, scme of wich concern debts con- 
tracted Lefore.March, 1938. Text: G. B. T. 8. No. 59 (1947), Cmd. 7186. 


19 GERMAN OccuraTicn. Great Britain, United States and France signed agreement 
in Mosecr, Zor regulation of coal exports from the 3 western zones of Germany. 
Text: G. B. T. 8. No. 53 (1947), Cma@. 7165. i i 


22 DENMAEK—GEEAT BRITAIN. Signec agreement ct Copenhagen noii the par- 
~ ticipation of a Danish contingent in tie occupation of Germany. Text: G. B. 
T. 8. No. 58 (1947), Cmd. 7164. . 


22-May 5 HYDECGEAPHIC CONFERENCE. International Hydrographie Conference was 
held at Moraco. U. S. delegation: D. S. B., Mar. 30, 1947, pp. 575-576. Re- 
port cn the meeting: D. S. B., June 22, 1947, pp. 1203-2 204. 


30/June 30 Uncrer Nations. Military Staff Committee. Submitted report "to the 
Security Coancil on Apr. 380. Text: U. N. Doc. 8/336; D. S. B., Aug. 3, 1947, 
Supplement, pp. 247-273; Dept. of State. United States-United Nations Infor- 

‘mation Series No. 23. Text of first section: N. Y. T, May 4, 1947, pp. 48; 

U. N. W. B., May 13, 1947, pp. 517-522. Submitted report to the Security 

Council Juna 30, giving British, Chiness, French, and U. 8. provisional estimates 

for U. N. armed forces. N. Y. T., July 1, 1947, pp. 1, 8. Text: U. N. Doc. 

8/394. Summary: U. N. W. B., July 8, 1947, pp. 62-33. Soviet estimate re- 

leased. Text: U. N. Press Release MSO/28. Table of estimates of five nations: 

_ U. N. W. B, Sept. 16, 1947, p. 365. 


May, 1947 : 
1 AZGENTINA— UNITED States. Signed aviation agreement at Buenos Aires. Text: 
United Staves Aviation Reports, June, 1947 T, pp. 272-233. 


t 


1 NICARAGUA. Congress declared the continental shelf an :ntegral part of its na- 
tional terzitory. V. Y. T., May 2, 1947, p. 5. 


‘1-21 R2FUGEE GEGLNIZATON. Preparatory Commission opened 2d part of Ist session 
at Lauserne under chairmanship of Henri Pansot of France. London Times, 
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May 2, 1947, p. 3; N. F. T., May 2, 1947, p. 3. George L. Warren was the 
U. 5. representative. D. S. B., Apr. 20, 1947, p. 708. Agreed May 13 to as- 
sume as of July I respcnsibility for certain activities formerly carried on by 
U.N.R.R.A. until the permanent organization: comes into being. N. Y. T., May 
14, 1947, p. 4; London Times, May 14, 1947, p. 4; U. N. W. B., May 20, 1947, 
p. 526. At final meeting on May 21 adopted a report. Decided to frame its 
budget on a 75% basis. London Times, May 23, 19¢7, p. 3. Text of report: 


_ Preparatory Commission for the I.R.O. Doc. Prep./90/Rev. 1. Report on the 


meeting: U. N. F. B., June 3, 1947, pp. 597-600. 


2 GERMAN PROPERTY. Swiss Government announced that German property in Swit- 


zerland could be sold and the proceeds paid into blocked accounts. N. Y. T., 
May 3, 1947, p. 5. 


2-15 Economic COMMISSION For EUROPE. Opened meeting May 2 at Geneva with 18 


countries represented. London Times, May 3, 1947, p. 4. Elected Emil Waerum 
of Denmark as chairman. U. N. W. B., June 24, 1947, p. 696.’ Agreed May 6 
that Europear Central Inland Transport Organization should end before Sept. 
27, 1947. N. Y. T., May 7, 1947, p. 7. Decided May 13 that the European 
Coal Organization shoulé be absorbed into the Commission by the end of 1947. 
N: Y. T., May 14, 1947, p. 19. Session ended May 15 after fixing July 5 as 
the next meeting date. N. Y. T., May 16, 1947, p. 3; London Times, May 16, 
1947, p. 3. Text of report: U. N. Doc. E/ECE/35. Summary of the meeting: 
U.N. W. B., June 3, 1947, p. 601. 


5 CZECHOSLOVAKIA. The syssem of People’s Courts ended end the country returned 


5-July 


to normal system of judicial organs and procedure. N. ¥. T., May 6, 1947, p. 
16; London Times, May 6, 1947, p. 4. 


5 France—Siam. A Commission, composed of representatives of United 
States, China, Peru, France and Siam, started May 5 work of conciliation re- 
garding the boundary dispute between France and Siam. The Commission, 
headed by William Phillips (U. S.), was set up in accordance with provisions 
of the agreement signed Nov. 17, 1946 by France and Siam. Members: N.Y. T., 
May 14, 1947, p. 18. The Commission refused June 27 to accede. to Siam’s 
claims and recommended that the two nations undertake direct negotiations at 
Bangkok, and create a consultative commission to study border problems and 
other- questions of common interest. N. Y. T., June 28, 1947, p. 3. The 
Siamese Governmens’s communiqué of July 5 declared Siam would not consider 
sponsoring with France a Pan-Southeast Asia Union cr consultative commission 
unless France agreed to the independence of Laos and Cambodia. N. Y. T., 
July 6, 1947, p. 25. 


6 Gop. British, French and U.S. notes to Poland requested that, before accepting 


Portuguese gold offered in payment for Polish coal, Poland require Portugal to 
provide satisfactory evidence that this gold was not looted from occupied coun- 
tries by German authorities. N. Y. T., May 7, 1947, p. 11. Text of U. S. 
note: D. S. B., May 18, 1947, p. 1002. 


6 TraQ—Trans-JorDan. Details were published May 6 in Baghdad of 12 clauses 


of the:10-year treaty of alliance and friendship which was submitted May 4 to 
the Iraqi Parliament. C. S. Monitor, May 6, 1947, p. 3. 


6-27 INTERNATIONAL CIvIL AVIATION ORGANIZATION. First assembly opened at Mon- 


treal May 6. N. Y. T., May 7, 1947, p. 6. U.S. delegation: D. S. B., May 


_4, 1947, p. 808. Elected Arthur S. Drakeford of Australia chairman. N.Y. T. 


May 8, 1947, p. 3: U. N. W. B., May 20, 1947, p. 526. Approved May 13 the 
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draft agreement with United Natiozs and adopted an amemdment to the I.C.A.0. 
ecnvention in compliance with the J, N. General Assambly’s resolution of Dec. 
12, 1946, concerning that agreement. U. N. W. B~ May 20, 1947, pp. 526, 
578-579. Vozed May 16 to admit Italy to membership, subject to approval by 
tke U. N. General Assembly and ctker provisions. N. Y. T., May 17, 1947, p. 3. 
Assembly adjourned May 27. A special meeting will be held at Rio de Janeiro 
in October. Next regular session will convene in wastern Europe in the late 
spring of 1943. Short report on the conference: N. 7. T., May 28, 1947, p. 4; 
U. N. W. B., Juna 10, 1947, pp. 627-629. Report cn the meeting: D. 8. B. 
June 15, 1947, pp. 1145-1151; I.C.A.O. Menthly Bulletin, June, 1947, pp. 1-19. 


PaxaMa—U-sirzp Srares. U. S. Ambassador handed formal communication to 


Foreign Minister Alfaro proposing a new agreemert fcr the use of defense 
sites in Panana. Such an agreement would replace the accord of May 18, 1942. 
D. 8. B., May 18, 1647, p. 1003. 


Unirer Nacions—Ivary, Italian Government forwarded on May 7 an official 
request for membership. U. N. W. B., June 3, 1947, p. 607; London Times, 
May 8, 1947, p. 3. Text: N. Y. T., May 20, 1947, p. 4. 


7—July 5 POSTAL Coneguss. Universal Pcstal Union opened session at Paris on May 7 


U. N. W. B., May 20, 1947, p. 526. U. S. delegation: D S. B., May 11, 1947, 
p. 984. Dericed May 19 to increas3 weight allowed for printed matter in order 
to foster international cultural relations. Adopted resolution May 31 opposing 

_ an invitation to Spain to send a representative to the Congress. N. Y. T., June 
1, 1947, p.26. On July 4 signed agreement with United Nations providing for 
collaboration. N. Y. T., July 6, 1947, p. 22; U. N. W. B., July 15, 1947, pp. 
108-109. Tezi: U. N. Doc. E/488. The Conference clos2d July 5. Report on 
the Congress: D. S. B., Sept. 21, 1947, pp. 585-588. 


8-July 31 UNITED NATIONS. . Security Council (Greek Question). Mr. Gromyko asked 


9 


10 


for a re-opening of the Albanian-Greek dispute. N. Y. T., May 9, 1947, p. 2. 
On May 29 tke Greek representative to the United Nations sent a note request- 
ing that elleged imeidents on the Greek-Yugoslav frontier be brought to the 
Council’s attention. U. N. W. B., June 10, 1947, p. €13. On June 27 the 
Council bezan debate on the Balkan Commission’s report. U. N. W. B., July 8, 
1947, p. 67. Text of report: U. N. Doo. 8/860. The Greek ‘Government notified 
tke Council Jaly 14 that its territory had been invaded by forces from Albania 
on July 13 and asked action by the Council. Text of Greek letter: N. Y. T. 
Jaly 15, 1347 p. &; U. N. Doe. £/416. On July 29 Russ:a vetoed U. S. resolu- 
tion to estab-ish a semi-permanent frontier commission. N. Y. T., July 30, © 
1947, p. 1; London Times, July 30, 1947, p. 4; U. Y. W. B., Aug. 5, 1947, p. 
183. In & lesser of July 31 the Greek Foreign Minister asked the Council to 
invoke the previsicns of Chapter VII of the Charter so halt the undeclared war 
ix. Greece. N. Y. T., Aug. 1, 1947. pp. 1, 3. Text: U. N. Doc. 8/451; World 
Report (Washingtor) Aug. 12, 1947, pp. 37-38. 


Great Briram—Siam. British Prime Minister announced that, following an 


exchange of nctes, the 1945 military agreement (unde? which Siam renounced all 
wartime terrisorial gains) had been abrogated. The 194€ agreement (in which 
Siam declarec rull and void all alleged acquisitions of British territory made 
lster than Dee. 1941) ah was also annulled. C. I. E. D., Apr. 21/May 11, 1947, 
pp. 252-263, 
Aretan Legzt Experts. Sixteenth and final session of C.I T.E.J.A. met in Mon- 
treal with 1€ nations represented. Arrangéd for Iquidation of C.I.T.E.J.A. 


10 


10. 


12 
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on Sept. 1, 1947, following transfer of its functions to the International Civil 
Aviation Organization. Report on the meeting: D. S. B., June 29, 1947, pp. 
1291-1292. 


Borrvia—Cuina. Announcement was mads of decision to exchange Ambassadors. 
N.Y. T., May. 11, 1947, p. 4. 


CHILE—-UNITED States. Signed air transport agreement at Santiago. Text: 
United States Aviation Reports, Juné, 1947, pp. 284-295. 


Huneary—YucGosnavza. fignature of a trade agreement was announced in Bel- 
grade. N.Y. T., Vay 13, 1947, p. 9. 


Peace Treaty’ (Austrian). First meeting. of the 4-power: commission on the 
Austrian treaty opened at Vienna. The American member is Joseph M. Dodge. 
N. Y. T., May 13, 1947, p. 15. 


12-June 17 Unirep Nations. International Law Committee. Committee on the Pro- ° 


13 


gressive Development of International Law and its Codification met at Lake 
Success. Elected Sir Dalip Singh of India as chairman, and J. L. Brierly 
of Great Britain as rapporteur. N. Y. T., May 13, 1947, p. 18; U. N. W. Bọ 
May 20, 1947, p. 525. Members: p. 571. Philip C. Jessup was U. S. mem- 
ber. D. 8. B., May 11, 1947, p. 953. Establishment of an international law 
commission to carry out progressive development and codification of inter- 
national law was tha chief recommendation. Summary of report: U. N. W. B., 
July 1, 1947, pp. 13-16. Text: U. N. Doc. A/AC.10/51 and A/331; this 
JOURNAL, Vol. 41 (1947), Supplemert, pp. 18-26. Disposition of agenda items 
and cheek. list of documents: U. N. Doe. A/AC.10/57. Text of report of U. 8. 
delegate: D. S. B., July 20, 1947, pp. 121-127. 


UNITED Nations—IN?TERNATIONAL CIVIL AVIATION ORGANIZATION. The agree- 
ment, signed Sept. 0, 1646 at New York, bringing tke Organization into rela- 
tionship with the United Nations, came into effect. U. N. W. B., June 3, 1947, 
p. 596. Text of agreement: U. N. Doe. A/106; United States Aviation Reports, 
June, 1947, pp. 248-258, 


18/15 Unirep Navions. General Assembly. Special session adopted May 13 terms of 


- 15 


18 


19 


reference for a commission of inquiry to investigate the Palestine problem. 
Text: N. Y. T., May 14, 1947; p. 4. Session concluded May 15 with appoint- 
ment of an Imation commission. Merbers: London Times, May 16, 1947, 
p. 6; N. Y. T., May 16, 1947, pp. 1, 2. Text of resolutions adopted: p. 4; 
U. N. Doc. A/310; V. N. W. B., May 20, 1947, p. 530. Article on the session: 
pp. 527-562. Proceedings: G. A. O. E., ist special session, 3 v. Report of New 
Zealand Delegation: New Zealand Department of External Affairs, Publica- 
tion No. 31. 


Rerucers. Italy signed agreement with Intergovernmental Committee on Refu- 
gees providing for a committee to promote early repatriation or emigration from 
Italy of refugees under the Committee’s control. C. I. E. D., May 12/25, 1947, 
p. 286. 


Irnan—Sovier Rrssia. Announcement was made of Iranian note to Russia asking 
repayment of £5,000,000 in loans and expenses incurred as a result of Russian 
occupation of northern Iran. N.Y. T., May 19, 1947, p. 4. 


CHILE—OzECHOSLOVARIA. Signed trade treaty at Santiago. N. Y. T., May 20, 
1947, p. 6. 


1 
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19 | Foop AND AGRICULTURE ORGANIZATION—INTERNATIONSL LABOR ORGANIZATION. 
Draft agr2ement. between the groups was submitted to the United Nations. 
Text, witk report by Executive Committee of F.A.O. on interpretation of he 
agreement: U. N. Doe. B/442. . 


19-29 Unire» Nations. Fiscal Commission. First session was held at Lake Success. 
Elected Rodolphe Putman of Belgium zs chairman of the 18-member commis- 
` sion, and the ‘ast of nine to meet. Members: U. N. W. B., May 20, 1947, p. 
569. Tex: of report: U. N. Doc. E/44). Summary of session: U. N. W. B. 
June 10, 1947, pp. 623-625. i n 


20 ` REPATRIATION. Text of Secretary Marshall’s statememt on U. S. poli¢y on re- 
patriation cf displaced persons: D. 8. B., June 1, 1947, p. 1085. 


20-July 8 REPARATIONS (Japanese). Far Hastern Commission announced May 20 a 
Esa policy decision providing for distribution of reparat:ons, based on each Allied, 
i - nation’s contribution to victory. N. Y. T, May 21, 1947, p. 18; London Times, 

| May 21, 1947, p. 3. Text: D. 8. B., June 1, 1947, 2. 1069. Announced June 

10 a policy decision regarding selestion of plants for reparations removals, de- 

struction or retention in Japan. Text: D. S. B., June £2, 1947, p. 1201. Ox 

, July 8 Aled Headquarters announced that reparations deliveries could com- 
mence immediately. N. Y. T, July 9, 1947, p. 13.. 


21 GERMAN Ocovpamion. Accords were signed at Paris by France, Great Britain and 
‘United States establishing a -basis fot commercial exchanges between France 
and the Anglo-American zones of Germany. N, Y. T., May 22, 1947, p. 16. 


21/23 GREAT. Barra-n—Unirep STATES. Reached agreement by „exchange of notes on 
' use of Gander airport by U. 8. airlines. Text: G. B. T. £. No. 46 VRSTA , Cmd. 
7157. : 


Š è A . 

23 ESTONIAN AWNEXATION. Undersecretary of State for Foreign Affairs declared 
Great Britain had decided to recognize de facto Soviet administration of Es- 
tonia. N Y. T., May 24, 1947, p. 5. 


23 INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELIPMENT—AUSTRALIA. The 
' Governors approved Australia’s application for membership. The articles ož 
agreement must be signed by Aug. 31, 1947. N. Y. T., May 24, 1947, p. 4. 


‘93 «INTERNATIONAL MONETARY FUND—AUSTRALIA. Governors approved Australia’s 
: ' applicaticn for membership. ‘The ‘articles of agrezmert must be signed by 
Aug. 31. N.Y. T., May 24, 1947, p. 4 


23. LATVIAN ANNEZATION. British Undersecretary’ for Forzign ' Affairs , declared 
‘ Great Britain had decided to reeognize de facto Soviet administration of Latvia. 
N. Y..T., May 24, 1947, P- 5. 


23 LITHUANIAN ANNEXATION. British Undersecretary foz Foreign Affairs’ declared 


Great Britain had decided to recognize de facto Soviat administration of Lithu- - 


a. N.Y. T., May 24, 1947, p. 5 


23. SOUTH Arrica—Unitep STATES. Signed air transport agreement at Cape Town. 
~ ‘Text: Unized States Aviation Reports, June, 1947, pp. 206-308. 


:23/July 23 , INTEENATIONAL COURT or Justice. Announcement was made May 23 that 
Great Britain Lad asked the Court for a judgment against Albania for the de- ` 
struction of 2 British destroyers in the Corfu Channel lest October.. N. Y. T-, 
- May 24,1947, p. 4; U. N. W. B., June 3, 1947, p. 581. Albania agreed July 23 
to appear before the Court to answer British charges. -U. N. W. B., Aug. 5, 
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1947, p. 181; N. Y. T., July 26, 1947, p. 1. Text of cables from Registrar of 
the Court to the United Nations: U. N. Doc. 8/453. 


23-July 28 Unirep Nations. Balkan Investigating Commission. Adopted on May 23 


24 


24 


26 


26 


report to the Security Council recommending establishment for 2 years of a 
commission of inquiry and conciliation. Text: U, N. Doc. 8/360. Text of ma- 
jority recommendations: pp. 246-251; N. Y. T., May 22, 1947, p. 20. Ex- 

` cerpts: D. S. B., July 6, 1947, pp, 14-25. Mark F. Ethridge severed his connec- 
. tion with the Commission July 24. N. Y. T., July 25, 1947, p. @ Subsidiary | 
group, on July 28, sent to Security Council an. up-to-date, general report on its 
work. Text: U. N. Doe. 8/441. Chronology of Balkan investigation, Dec., 
1946—June, 1947: U. N. W. B., July 8, 1947, p. 71. 


FINLAND—SovVIET Rossia. Signed agreement at Moscow, opening the Porkkala 
` territory to Finnisa passenger and goods railway traffic. London Times, May 
26, 1947, p. 3. 7 


UNITED STATES—YEMEN. Signed agreement for the extension to Yemen of a 


million-dollar credit for the purchase of army surplus material. N. Y. T., 
May 26, 1947, p. 5. 


INTER-AMERICAN MILITARY COOPERATION. President Truman’s message to Con- 
gress presented for consideration a proposed Inter-American Military Coopera- 
tion Act [standardization of arms, ete.]. Text of message and draft of a bill: 
N. Y. T., May 27, 1947, p. 4; Cong. Eec. (daily) May 26, 1947, pp. 6019-6020; 
D. 8. B., June 8, 1247, pp. 1121-1122. 

NETHERLANDS—Unirap STATES. Signed agreement at Washington settling their 


lend-lease accounts. Summary: N. Y. T., May 29, 1947, p. 6; D. 8. B., June 8, 
1947, pp. 1131-11832. 


26/June 15 GrReLor—UnNIiTaD Stares. U, 8. Department of State made public June 18 


an exchange of notes of May 26 and June 15 regarding administration of U. S. 
economic aid to Graece. N. Y. T., June 19, 1947, p. 1. Text: p. 14; D. S. B., 
June 29, 1947, pp. 1298-1300. i 


26-28 Foop Counc. Fourth meeting of the International Emergency Food Council 


held in Washington. Named a committee to study U. S. proposal for an inter- 
national meeting of U. N. Foreign Ministers to consider pressing food problems. 
N. Y. T., May 27, 1947, p. 5. Voted May 28 that a special cereals conference 
be held in Europe soon, Voted to extend the life cf the Council to June 30, 
1948. N.Y. T., May 29, 1947, p. 4. 


26—July 12 Turkey—Unirep Srares. Signed agreement July 12 for the carrying out 


of the U. S. aid program in Turkey. N. Y. T., July 13, 1947, p. 12. Text, to- 
gether with exchange of notes of May 26 and 27: D. &. B., July 20, 1947, pp. 
144-145. 


26-July 24 UNITED Nations. Palestine Committee. Special Commities on Palestine 


held brief opening meeting May 25 at Lake Success. Members of Committee: 
N. Y. T., May 27, 1947, p. 9; U. N. W. B., June 3, 1947, p. 592. On June 2 
Emil Sandstroem of Sweden and Alberto Ulloa of Peru were elected chairman 
and vice-chairman. N. Y. T., June 3, 1947, p. 8; U. N. W. B., June 10, 1947, 
pp. 618-619. Arab Higher Committee notified Secretary General Lie on the 
18th it would boycott the inquiry. Summary: C. I. E. D., June 9/22, 1947, 
p. 352. Began work at Jerusalem on June 16. London Times, June 17, 1947, 
p. 4; U. N. W. B., June 24, 1947, p. 689. Completed investigations in Middle 
East July 24. N. Y. T., July 25, 1947, p. 8. 
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29 GERMAN Occtration. U. S. and British military governmerts signed agreement 
to further ecoromic integration of their two zones. N. Y. T., May 30, 1947, 
p. 7. Summary: C. I. E. D., May 26/June 8, 1947, p. 309. Text: London 
Times, Jane 3, 1947, p. 3. 


30 Briezum—Inn1a. Axnounced decision to exchange diplomstie .missions at em- 
bassy level. Irdia Information Services [Press Release] (Washington) No. 
3389. s 


30/31 Honcary. Premier Ferenc Nagy resigned and was succeeded by Lajos Dinnyes. 
N. Y. T., May £1, 1947, p. 1 and June 1, p. 1. 


31 DIPLOMATIC Imurcniry. By Executive Order 3863 President Truman designated 
‘U.N.E.S.C.0., International Civil Aviation Organization ani International Tele- 
conmunication Unicn as eligible to enjoy the privileges, exemptions and immuni- 
ties conferred Dy the International Organizations Immuniszies Act, approved 
Dez. 29, 1945. Text: D. S. B., June 8, 1947, p. 1120. 


31 InpIa—NE?TH=RLiNDS. Signed air transport agreement at New Delhi. India In- 
formation Services [Press Release] (Washington) No. 33&7. 


June, 1947 
2 Huneary—Unirap Srares. United States cancelled the remaining $15,000,000 of 
Hungary’s credit for U. 8. surplus property in Europe. N. Y. T., June 3, 
1947, p. 1; P. £. B. June 15, 1947, p. 1166. 


‘2-17 UNITED Nations. Economie and Em dloymer:s Commission. Held 2d session at 
Lake Success. Rept.: U. N. Doc. E/445. Summary: U. N. W. B., July 1, 1947, 
pp. 10-12. Dz-sposition of agenda items ard check list cf documents: U. N. 
Deo, E/CN 1/46. 


2-July 18 INDIA. Vizeroy, Viscount Mountbatten, announced June 2 his Government's 
plen to partition India. N. Y. T., June 3, 1947, pp. 1, 12. Text of broadcast: 
Landon Tines, June 4, 1947, p. 3. Prime Minister Attlee made similar an- 
noancement June 3 in the House o? Commons, London Times, June 4, 1947, 
P. 4; N: Y. T., June 4, 1947, p. 1. Text: p. 3; Cong. Eec. (daily) June 4, 1947, 
pp. 6519-6521. Mr. Jinnah of the Moslem League issued formal statement 
June 17 supporting freedom of choice by the Princes. N. Y. T., June 18, 1947, 
p. 14; London Times, June 18, 1947, p. 4. The Partition Council formally came 
into existence June 27, replacing the Partition Committze, the personnel re- 
maining essentially the same. India Infcrmation Serv-ces [Press Release] 
(Washington) No. 2409. On July 10 Prime Minister Attlee announced that 
when Indig is given independence, Viscount Mountbatten and Mohammed Ali 
Jinnah would be Governors-General respectively of the Dominion of India and 
of Pakistan. V. F. T., July 11, 1947, pp. 1, 8. The Incia Independence Bill 
became law ou July 18, and will come into foree August 15. N. Y. T., July 19, 
-1947, pp. 1, 6. s 


3-19 NIcCARAGTAN RECOGNITION. No recognition will be granted by Guatemala, El 
Salvador anal Panama according to announcements of Jure 3. N. Y. T., June 
4, 1947, p. 15. Pending further developments the United States announced it 
would not-ke disposed to grant recognition to the Somoza regime. N. Y. T. 
June 6, 1947, p. 8; D. S. B., June 15, 1947, p. 1177. United States announced 
on the 19th decision to withhold recognition. N. Y. T., Jane 20, 1947, p. 4. 


4-July 8 Unrirer Nations. Security Ccuncil. Adopted June 4 the General As- 
sembly’s irterzretation of procedure to be followed in the election of judges “o 
the Internatiocal Court of Justice. U. N. W. B., June 17, 1947, pp. 662-863. 
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Text of General Assembly resolution, adopted Nov. 19, 1946: U. N. Doe. 
A/64/Add. 1, pp. 175-176. Referred to committee the membership applica- 
tions of Ireland, Portugal, Albania, Outer Mongolia and Trans-Jordan. N. Y. 
T., July 9,-1947, p. 5. Approved American plan of work for thé Conventional 
Armaments Commission, N. Y. T., July 9, 1947, p. 12. Summary: U.N. W. B., 
July 22, 1947, pp. 129-130. 


5 MARSHALL, GEORGE I. In an address at Harvard University commencement the 
Secretary of State called on the European countries to unite in planning their- 
future economie welfare and outlined U. S. policy on foreign aid. London 
Times, June 6, 1947, p. 4; N. Y. T., June 6, 1947, p. 1. Text: p. 2; D. S. B., 
June 15, 1947, pp. 1169-1160; Current History, August, 1947, pp. 104-105; 

3 Dept. of State. Heropean Ser. No. 25. Text of official British statement: Lon- 
don Times, June 9, 1947, p. 4. 


June, 1947 


9 GREAT Brirarin—Po-anp. Exchanged notes on development of trade relations. 
London Times, Jute 10, 1947, p. 4. 


9-24 HUNGARIAN OCCUPATION. Russia refused June 9 the U. S. request for copies of 
the purported confession of Bela Kovacs which was a forerunner of the recent 
coup against the regime of former Premier Nagy. , N. Y. T., June 10, 1947, p. 1. 
Text of confession as released by M.T.1, a Hungarian news agency: N. Y. T., 
June 8, 1947, p. 6. U. S. note of June 11 to Control Council for Hungary pro- 
tested developments in Hungarian political affairs and requested an investi- 
gation. N.Y. T., June 12, 1947, pp. 1, 4. Text: p. 4; D. S. B., June 22, 1947, 
pp. 1215-1216. British Minister-Designate presented a statement of his Govern- 
ment’s views. N. Y. T., June 12, 1947, p. 4. Test of General Sviridov’s note 
of the 15th refusing proposal for a Big Three investigation of Hungarian po- 
litical affairs: N. X. T., June 16, 1947, p. 6; London Times, June 16, 1947, p. 4; 
D. 8. B., June 22, 1947, p. 1216. British Foreign Office announced June 24 the 
Russian rejection of British request for copies of documents on the political 
crisis in Hungary. N. Y. T., June 25, 1947, p. 15. 


10 Great. BriraIn—Swirzertanp. Reached agreement by exchange of notes at 
London regarding reciprocal abolition of visas. Text: G. B. T. 8S. No. 43 
(1947), Cmd. 7149. 


10 REFUGEES. France signed agreements in Paris with Great Britain and United 
States settling the conditions under which the French Government may recruit 
for work in Franca displaced persons of Slay or German origin, now in the 
Anglo-American zones of occupied Germany or Austria. London Times, June 
13, 1947, p. 3. ` 


10 RUMANIA—-YUGOSLAVIA. Joint communiqué announced that the two governments 
had agreed on a rzvision of the Danube waterway navigation system and dis- 
cussed conclusion in the near future of an agreement of friendship, cooperation 
and mutual assistance. N. Y. T., June 11, 1947, p. 12. 


10/18 Burma. Constituent Assembly held inaugural meeting on the 10th. London 
Times, June 11, 1947, p. 3; N. Y. T., June 11, 1947, p. 21; Assambly adopted 
resolution June 18 providing for an independent sovereign republic to be known 
as the ‘‘Union of Burma.’’ N. Y. T., June 18, 1947, p. 10; London Times, 
June 18, 1947, p. 3. 


12 RUMANIAN Occupation. U.S. Department of State announced on July 21 its deci- 
sion of June 12 last to withdraw from the joint U. S.-Soviet Oil Commission in 
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Eumania when it became obvious no hope existed of securing Soviet cooperation. 
D. 8. B., Aag. 8, 1947, pp. 225-227. 


13 INDIA— NEPAL Anncunced decision to exchange diplomatig representatives of 
the status of ambassadors. India Information Services [P-ess Kalease] (Wash- 
ington) No. 3295. 


14 GREAT BRITAIN—ITALY. Effected agreement by exchange of notes in Rome to 
facilitate withCrawel of British forces after the ratification of the Italian peace 
treaty. London Times, June 16, 1947, p: 4. Text: G. B. T. 8., No. 47 7 (1947), 
i Cmd. 7158. 


14 Prace Trearms. Text of President Truman's 8 staiement upon U. 8. ratification 
of the treaties D. 8. B., June 22, 1947, p. 1214. 


16 CzECHOSLOVAKI4A—GREAT BRITAIN. Signed 5-year treaty providing for cultural 
exchanges. N. Y.T., June 17, 1947, p. 18. Text: Czechoslovakia No.'1 (1947), 
Omd. 7155. í ; è 


16-25 Economic COMMISSION FOR ASIA AND THE Far Easy. Ten nations were repre- 
sented at tae opening meeting in Shanghai, at which T. F. Tsiang was elected 
chairman. W. Y. T, June 17, 1947, p. 13. Rules of procedure adopted on 
June 20; U. N. Doc, E/CN.11/2/Rev. 1. Text of report of the session: U. N. 
Deo, E/452 Summary: U. Nu W. B., July 3, 1947, pp. 75-76. 


17 Eerpt—Grzat Barrain. Egypt transmitted request to the Security Council -for 
i it. to consider the Anglo-Egyptian dispute over the 1936 treaty. London Times, 
June 18, 1947, p. 3. 


17-18 FRANOE—GREAT Buirain, ` Foreign Sezretaty Bevin and Foreign Minister Bidault 
reached wids agreement on Secretary Marshall’s proposal for economie re- 
habilitatior of Europe. N. Y. T., June 18, 1947, pp. 1, 6. Issued an appeal to 
‘Russia to join a conference to consider putting into affect the proposals. 
N. Y. T., Jure 19, 1947, p. 1. Text: p. 10; London Times, June 19, 1947, 
p. 4. Russia agreed to meet the Minisżers in Paris on June 27. N. Y. T., 
June 28, 1847, p. 1. 


18  France—Gresr BRITAIN. Exchanged notes at London regarding the mutual ap- 
, plication o2 tke Chicago Air Transit Agreement of Dee. 6, 1944. Text: G. B. 
T. 8. No. €2 (1947), Cmd. 7194. 


19 | JAPANESE OccuEstion. Far Eastern Commission adopted a statement of generat 
policy for the >ecupation forces in Japan. N. Y. T., July 12, 1947, p. 4. Text: .. 
D. 8. B., Ang. 3, 1947, pp. 216-221, pay cf General MecArthur’s statement 
on the Comummissicn*s statement: pp. 221-2 


19-July 11 Lereny Monat, LABOR CONFERENOE. Held 30th session at Geneva. Elected 

' C. J. Hambro as chairman. London Times, June 20, 1947, p. 3. U. 8. delega- 
tion: N. F. T., May 30, 1947, p. 11; D. 8. B., June 8, 1947, pp. 1110-1111. 
Agenda: pp. 1111, 1137. Re-admission of Austria to membership was an- 
nounced Jane 24. N. Y. T., June 25, 1947, p. 21. Session closed July 11. 
C. I. E. D.. Icy 7/29, 1947, p. 423. 12 drazt conventions were adopted. U. N. 
W. B., July 2, 1947, p. 114. 31st conferance to be helā at Ban Francisco in 
June, 1948. 4. Y. T., July 11, 1947, p. 2 


20 Grear BRITAINS—-IOELAND. Reached agreement by exchange of notes at eee 
i for the abelition o? passports. Text: G. B. T. S. No. 49 (1947), Cmd. 7159. 


z 


CHRONICLE OF INTERNATIONAL EVENTS 939 


20 GREECE—UNITED Srarzs. Signed agreement in Athens providing that Americans 
be assigned to Greek Ministries to observe the aid program. Text: y Y. T, 
June 21, 1947, p. 8; D. S. B., June 29, 1947, pp. 1300-1302; T. I. A. S. 1625. 


20 IRAN—UNITED STATES. Signed agreement in Washington granting a $25,000,000 
credit to Iran for the purchase of war surplus equipment. D. S. B., July 6, 
1947, p. 47. 7 


23-28 CARIBBEAN COMMISSION. Fourth meeting was held at Jamaica. Next meeting 
will be at Guadaloupe in March, 1948. London Times, Jane 25, 1947, p. 3 and 
June 30, p. 3. Summary of meeting: International Organization (Boston), 
Sept. 1, 1947, pp. 540-541. 


24 Huncary—Youeosnavis. Announced signature of a civil aviation agreement. 
N.Y. T., June 25, 1947, p. 12. 


24 Swmren—Unirep Srares. Effected agreement by exckange of memoranda 
whereby Sweden will ease its import curbs. Summary: N. Y. T., June 26, 1947, 
p. 8 Text: D. S. E., July 6, 1947, pp. 42-45. 


24/July 12 RomManta—Unirap Srares. U. 8. note protested the arrest of hundreds of 
the opposition party and the deprivation of civil liberties in Rumania. N.Y. T., 
June 26, 1947, p. 1. Text: pp. 1, 3; D. S. B., July 6, 1947, p. 38. Rumanian 
Government rejected U. 8. protest on July 12. N. Y. FT. July 13, 1947, p. 22. 
Text: D. S. B., Aug. 17, 1947, p. 330. : 


24-26 INTERNATIONAL JOINT SomMMISSION (U. S., and Canada). Hela meeting at Sault 
“Ste. Marie, Ontario. Commissicners and staffs: D. S. 3., July 27, 1947, pp- 
182-183. 


25 AUSTRIA—UnNITED Srares. Signed relief agreement at Vienna. N. Y. T., June 
26, 1947, p. 3. Text: D. S. B, culy 6, 1947, pp. 39-41. 


25 Cama—Sovier Rossia. China iss1ed communiqué summarizing negotiations with 
Russia concerning Dairen and Port Arthur. N. Y. T., June 26, 1947, p. 12. 


25 GERMAN OCCUPATION. U. S. Department of State announced that American Mili- 
tary Government had taken action to release from military government control 
properties in Amerizan zone ani U. B. sector of Berlin which are owned by 
non-residents of Germany, who are citizens or residents of the United Nations 
or neutral countries, excepting Portugal and Spain. Summary: D. S. P., July 
6, 1947, pp. 41-42. 


25 PALESTINE. The Government’s report to the U. N. Commission on its stewardship 
since 1920 was made public. Short summary: London Times, June 26, 1947, 
p. 4. 


25 RUMANIA~~YUGOSLAVIa. Signed cultural treaty at Buchazest. N. FY. T., June 
26, 1947, p. 4. 


25/July 21. Great Brirain—Rumanza. British note protested Rumanian treatment of 
; political opposition groups. N. Y. T., June 26, 1947, p. 3. An additional Brit- 
ish protest was delivered July 21. - Excerpts: London Times, July 22, 1947, p. 3. 


26 Great Brirain—Spain. Signed agreement supplementary to their monetary 
agreement of Mar, 28, 1947. Text: G. B. T. S. No. 48 (1947), Cmd. 7160. 


26 UNITED Narions—Untrep STATES. Signed agreement defining the status of the 
U. N. headquarters district. Tke agreement defines the immunities and privi- 
leges of resident representatives of the United Nations and its specialized agen- 
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cies, ete. N. Y. T, June 27; 1947, p. 10. Text: D. S. B.; July 6, ‘1947, pp. 
27-32; U. N. Doe. A7371. ; 


27-July 2 Econowic Conrzrence. Foreign Seerstary Bevin and Foreign Minister 
Bidault met ża Paris with Foreign Minister Molotov to consider plans in fur- 
' therance of <roposad U. S. aid to Europe. Decided on secret discussions. 
X. Y. T., Juse 28, 1947, p. 1; London Times, June 28, 1947, p. 4. ` Text of 
Tass’ statement on Russia’s position, favoring committes study of Europe’s 
nzed and oppcsing any continent-wide reconstruction prozram: N. FY. T., June 
30, 1947, >. 4. Coxfetence broke up July 2 with Russian refusal to cooperate 
with any proposals by Great Britain and Franee to impiement Secretary Mar- 
shall’s pler. London Times, July 3, 1847, p. 4; N. Y. T., July 3, 1947, p. 1. 
Text of Mr. Molotov’s statement and excerpts from those by Messrs. Bevin and - 
Eidault: p. 4 Text of Mr. Molotov’s statement: Curreat History, Aug. 1947, 
pp. 105-187, 


28 REFUGEE ORNANIZATION—QREAT BRITAIN. British occupation authorities and the 
Preparatory Commission of I.R.O. signed agreement [in Berlin] by which the 
Eritish Ccntrz] Commission, acting as agert for I-R.O. will undertake the care 
of refugeas end displaced persons in the sone and will be responsible for re- 
patriation. amc resettlement. Lonéon Times, June 30, 1947, p. 3. Summary: 
Control Commission for Germany (British Element) , Monthly Eeport, July, 
1947, p. 12. 


80 Eerpr—Grear BRITAIN. Signed temporary financial agreement in London. 
N.Y. T., July 1, 1947, p. 6; London Times, July 1, 1947, p. 4. Summary: P. 8. 
Text: G. B. F. 8. No. 51 (1947), Cmd. 7168. 


80 U.N.R. R. A. Closed its books on distribution of nearly 3 billion dollars worth 
of food and supplies as the organization ceased to exist. N. Y. T., June 30, 
1947, p. L 


July, 1947 : 

1I  AOSTRIA—G8REAT BRITAIN-—HUNGARY. Announcement was made that Great Brit- 
ain had protested the escape of 11 ships from Linz where they were being held 
as security fcr sume due to British creditors. Hungarian reply expressed regret 
and offered to make amends. No reply had been received from Austria. 
N.Y. T., July 2, 1947, p. 6. i 


1 AUSTRIAN CCOU?ATION. As-of this Jate the costs of occupation by U. 8. forces 
will be mei -vith schillings acquired from the Austrian Government for U. 8. 
dollars, D. 3. B., July 6, 1947, pp. 75-76. 


1 Intia—Tnitep STATES. Henry F. Grady presented credentials as first Ambas- 
sador to mndi. N. Y. T., July &, 1947, p. 7. 


1 Ivany—Poranr. Signed trade treaty. C. I. E. D., June 23/Tuly 6, 1947, p. 372. 


1 RETUGEE OrganizatTion—-Unirep STATES. President Truman approved the bill 
froviding for U. 8. membership in L.R.C. Text of law: D. S. B., July 27, 1947, 
pp. 17-130. i 


1 Rervczes. Intergovernmental Committee on Refugees ceased to exist, its func- 
tions having been transferred t the International Refugee Organization. 
D. 8. B., July 13, 1947, p. 61. 


1-21 BULGARIA—QREaT BRITAIN. British note of the Ist protested suppression of oppo- 
sition papers in Bulgaria, and warred that such an act was contrary to the peace 
treaty ani the Bulgarian law musz be changed to accoré therewith. N. Y. T., 


oe 
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July 2, 1947, p. 6. Bulgarian reply of J uly 3 justified its actions. British note 
of July 21 again protested. N. Y. T., July 23, 1947, p. 8. 


BRAZIL—CHILE. Sigued a series of trade agreements, C. 1. E. D., June 23/July 
6, 1947, p. 362. } 


‘Reyrpt—Vatican. Vatican announced decision to establish diplomatic relations. 


N. Y. T., July 3, 1947, p. 6. 


FRANCE—NEW ZEALAND. Announced signature at Wellington of a trade agree- 
ment providing £5,000,000 credit to France for purchase of wool. N. Y. T. 
July 3, 1947, p. 7. 


UNITED NATIONS—A DUSTRIA, Austriae applied fcr membership. U. N. W. B. 
July 15, 1947, p. €1. : 


BELGIUM—LUXEMBOUCRG—-NETHERLANDS. Announcement was made of passage of 
Belgian bill for ratification of the Customs Union between Netherlands and the 
Belgo-Luxembourg Economie Union. London Times, July 4, 1947, p. 4. 


CzECHOSLOVAKIA—GExEAT BRITAIN. Signed agreement in London supplementary 
to the monetary agreement of Nov. 1, 1945. Text: G. B. T. S. No. 57 (1947), 
Cmd. 7174. 


Tray—Unirep Starss. Signed agreement at Rome regulating assistance to Italy 
under the U. S. foreign relief program. N. Y. T., July 4, 1947, p. 4. Text: 
D. S. B., July 13, 1947, p. 97. i 


ECONOMIC CONFERENCE. Following failure of the conference of Foreign Ministers 
Bidault, Molotov and Bevin, France and Great Britain invited 22 other Euro- 
pean nations to meet in Paris on July 12 to work out plans for economic aid. 
N. Y. T., July 4, 1947, p. 1. Text of joint communiqué on the reconstruction 
program: p. 2; Current History, Aug. 1947, pp. 107-108. Text of invitation: 
London Times, Juy 5, 1947, p. 4. On July 8 Russia sent note to 14 nations 
stating its views oz the proposed conference to implement the ‘‘ Marshall plan.’’ 
United Nations World (N. Y.) Sept. 1947, p. 63. Text of note to Sweden: 
N.Y. T., July 15, 1947, p. 3. 


UNITED NATIONS— UNIVERSAL PostaL UNION. Signed accord in Paris providing 
closer relationship, but not affiliation. N. Y. T., July 6, 1947, p. 22; U. N. . 
W. B., July 15, 1647, p. 108. Text: U. N. Doc. E/488. 


Franck—Morocco. French Government announced the signature by the Sultan 
of Morocco cf decrees creating a new form of government, the principal feature 
of which is the equal responsibility in the Cabinet of the native administrators 
with French officials. N. Y. T., July 6,°1947, p. 26; London Times, July 7, 
1947, p. 3. 


PotanD. Polish Parliament granted to the State Executive Counzil the right to 
issue decrees making Jaws immediately effective, subject, however, to approval 
at next session of- the Parliament. United Nations World (N. Y.) Sept, 1947, 
p. 62, : 


VENEZUELA. Signec and promulgated new constitution. N. Y. T., July 6, 1947, 
p. 19. ; T 


5-16 Economic COMMISSIJN FOR EUROPE. Second session was held at Geneva. Text 


of report of the lez and 2nd sessions: U. N. Doe. E/451. Summary of meeting: 
U. N. W. B., July 29, 1947, pp. 150-151. 
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6 . Spars. Referendum cf July 6 on Franzo’s ‘law of succession’? confirmed Franco 
as Chief of Stace and established procedure for selecting his successor. N.Y. T., 
July 7, 1947. p. 1. Final returns were announced July 28, giving 92.94% in 
favor, Fraazo signad the law, N. Y. T., July 27, 1947, p. 28. 


6—-August 1 AMERICAN REPUBLICS. Argentine Foreign Minister sent letter to the For- 
eign Ministers >f Amarican republics urging that these nat-ons and. the Vatican 
collaborate to establish a fiim peace. N. Y. T., July 8, 1947, p. 7. Text, with 
U. 8. reply: D. S. B., Aug. 17, 1947, pp. 337-340. Mexicc’s reply, outlining a 
‘doctrine cf internal peace,’? urged stronger support for the United Nationa . 
and Pan Amsrcan Union as a means to pease. N. Y. T., July 30, 1947, p. 2. 


7 INTEENATIONAL AROR ORGANIZATION— YUGOSLAVIA. Yugoslevian intent to with- 
draw in 2- y2a-3 was announced by the Director General of I.L.O. London 
Times, July 8, 1947, p. 3; N. Y. T., July 8, 1947, p. 20, U. N. W. B., , July 15, 
1947, p. 82. 


8 Grrecr——Unrrep STATES. Signed a refief-assistance agreement in Athens. Text: 
D. S. By Juiy £0, 1847, pp. 139-141. 


8 DOMINICAN REPUCBLIC-—GUATEMALA. Diplomatic relations were broken off by 
Guatemala. N. FY. T. July 9, 1947, p. 8. 


9 ITALY—PHILIPPIYE REPUBLIC. Signed at Rome a treaty of friendship, providing 
for diplomazic and consular relations, conciliation and arbi:ration of controver- 
sies and parity of treatment for their nationals, N. Y. T., July 10, 1947, p. 4. 


9-12 CEREALS CONFEZESNCE. Met in Paris, having been called by Food and Agriculture 
Organization. 33 countries were represented. Its report was presented to the 
European ezensmic coöperation conference on the Marshall plan. N. Y. T., 
July 10, 1947, p. 3 and July 13, p. 7. U. S. delegation: D. S. B., July 13, 

- 1947, p. 79. Eeport on the- conference: F.4.O. Information Service Bulletin, 
; Aug. 22, 1947, p. 3 í 


10 Cusa—MExico. Signed cultural relations treaty. N. Y. T., July 11, 1947, p. 7. 


11 GERMAN Occupanion. U. S. Government sent a directive tc the U. S. Military 
Governor defiiing objectives and basie policies for Germany since May, 1945. 
This superseces earlier directive [published Oct. 17, 1945]. N. Y. T., July 16, 
‘1947, pp. 1,7. Text: p. 8; D. 8. E., July 27, 1947, pp. 186-193; World Report 
(Washington) July 29, 1947, pp. 33-37; Dept. of State Heropean Ser. No, 27. 


11 Unitep Namions—Rumania. Rumaris filed application for membership. U. N. 
_ W. B., July £2, 1947, p. 114. 


11/17 Eexpt—Gazar B3trarNn. Egypt preseated to the Security Council on July 11 
complaint on British policy in Egypt and presence of British troops there. 
N.Y. T., July 12, 1947, p. 1. Text of Egyptian complaint: p. 5; World Report 
i (Washington) July 29, 1947, p. 39. Excerpta: London Times, July 12, 1947, 
p. 4. The ecmplaint was placed on the Council ’s igande July 17. N.Y. T., 

July 18, 1947, >. 5. 


11-25 PEACE CoNFERENGE (Japan). United States proposed 11-nation conferencé to 
open Aug. 19, to draft peace treaty for Jepan. Nations invited: D. 8. B. 

July 27, 1947, p. 182; N. Y. T., duly 16, 1947, pp. 1, 8. Great Britain an- 

’ nounced approval oł plan but requested later date. Loncon Times, July 17, 

1947, p.4. On J aly 23 Russia rejected plan and proposed that Council of For- 

eign Ministers’ drafs the treaty. N. Y..1,, July 24, 1947. pp- 1, 3. Text of . 

Soviet statement: p. 3. China approved participation but proposed retention of 
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the veto power in tke conference. Summary of other replies: N. Y. T., July 
26, 1947, p. 3. 


12 ARGENTINA—-CHILE. Signed nitrate trade agreement. N. Y. T., July 13, 1947, 
p. 14. k 


12 CZECHOSLOVAKIA —SovizT RUSSIA.. Announced 5-year trade agreement, signed in 
Moscow. London Times, July 14, 1947, p. 4; N. Y. T., July 13, 1947, pp. 1, 8. 
Text of communiqué: p. 8; London Times, July 14, 1947, p. 4. > 


12-15 Economio CONFERENCE. Met in Paris under chairmanship of Mr. Bevin. N.Y.T., 

. July 13, 1947, pp. 1-2 Texts of Bidault and Bevin statements at first meeting: 

p. 3. Lists of 16 countries represented and of countries which refused invita- 

tion: London Times, July 14, 1947, p. 4. Adopted report of Working Com- 

mittee July 18 and set up Cooperation Committee to prepare report on availa- 

bilities and requirements on a 4-year basis, to be submitted to U. 8. Government 

before Sept. 1. N. Y. T., July 14, 1947, p. 1. Text of report: p. 5. Ad- 

journed July 15 until Cooperation Committee’s report is prepared. To re- 
assemble probably laze in August. N. Y. T., July 16, 1947, pp. 1, 3. 


18 Buiearua—Sovier Russia. Bulgaria announced approval of $87,000,000 trade 
agreement, N. Y. T., July 14, 1947, p. 1. 


14 FALKLAND ISLANDS. Argentine Foreign Office published exchange of notes with 
Great Britain concerning possession of the Islands. London Times, July 15, 
1947, p. 8. 


14 GREAT BRITAIN—SWEDEN., Signed in London an agreement supplementary to the 
monetary agreement of Mar. 6, 1945. Text: G. B. T. 8. No. 55 (1947), Cmd. 
7170. i 7. 


14 UNITED NATIONS. Secretary General. Text of report on the work of the United 
Nations: U. N. Doo. 4/315; G. A. O. R., 2nd session, Suppl. No. 1. 


15-25 REFUGEE ORGANIZATION. Third part of Ist session of the Preparatory Commission 
of the LR.O. opened meeting July 15 at Lausanne. London Times, July 16, 
1947, p. 3. U.S. deiagation: D. S. B., July 20, 1947, p. 133. William Hallam 
Tuck was appointed Executive Secretary of the Commission on July 18, suc- 
ceeding A. J. Altmeyer who resigned. London Times, July 19, 1947, p. 3. In- 
structed Executive Secretary to ask Great Britain and France to transfer at 
once non-monetary gold in their zones, which is earmarked for resettlement pur- 
poses. London Times, July 24, 1947, p. 3. Voted July 24 that the I.R.O. 
should aid Volksdeutsche in Austrian refugee camps. N. Y. T., July 25, 1947, 
p. 6. Closed session July 25. N. Y. T., July 26, 1947, p. 6. Report of meet- 
ing: D. 8. B., Sept. 23, 1947, pp. 638-639. Report of the session: Preparatory 
Commission for the LR.O. Doe. Prep./126/Rev. 1. 


16 UNITED Nations—-Spary.: Secretary, General announced action by member gov- 
ernments on the General Assembly’s resolution relating to the reeall from 
Madrid of chiefs of mission. U. N. W. B., July 29, 1947, pp. 145, 178; U. N. 
Doc. A/315,-p. 3; G. d. O. E., 2nd session, Suppl. No. 1, p. 3. 


17 Far EASTERN COMMISSION. Filed report on activities from Feb. 26, 1946 through 
July 10, 1947. Text: Dept. of State Far Eastern Ser. No. 24. 


17 Fuiprient Acr. President Truman announced appointment of 10-man Board of 
Foreign Scholarships to select American students for study abroad under the 
Act. List of Board members, list of countries where students may go, ete.: 
D. 8. B., July 27, 1947, pp. 198-199. 


944 . THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


17 . Unirep Narions—Btuiopia. Ethiopia notified United Netions that it would re- 
nounee U. N. raconstruction aid im favor of other member nations more immadi- ` 
~- ately in need cf assistance. N. F. T., July 18, 1947, p. 1; U. N. W. B., July ` 
29, 1947, p. 154. 


18 FINLAND—AUNGARY. Signed trade agreement. N. Y. T., July 19, 1947, p. 5 


18/23 PoLANt—UrmeD Srares. U. S. Department of State’s special mission to ap- 
praisəs thə siluation in Poland r2garding food and relief supply needs reported 
July 18 ta the Secretary of State. Text of report: D. 3. B., Aug. 3, 1947, pp. 
223-224. The State Department announced July 23 :t wonld undertake no 
relief program for Poland. London Times, July 24, 1947, p. 4; D. S. B., Aug. 
3, 1947, p. 223; N. Y. T., July 24, 1947, pp. 2, 5. ' 


_ 19 TRUSTEESHIP. President Truman signed the bill accepting the trusteeship agree- 
ment for the former Japanese-mandated islands and named Admiral L. E. Den- 
’ field as High Commissioner. W. Y. T., July 20, 1947, p. 35. Text of the 
President’s statement and of Executive. Order 9875, establishing interim govarn- 

ment: D. 3. B., July 27, 1947, pp. 178-179. 


19/21 Unrren Natioxs. Economie and Social Council. Fifth session opened at Lake 
Success. N. Y. T., July 20, 1947, p. 27; London Times, July 21, 1947, p. 3. 
Provisioxal agenda: U. N. W. B., July 15, 1947, p. 91; D. &. B., Aug. 3, 1947, 
pp. 209-210. Provisional list of delegations, observers, ste.: U., N. W. B., July 
29, 1947, pp. 156-157. Approved July 21 Hungary’s application for member- 
ship in UNES.C.0. N. Y. T., July 22, 1947, p. 12. 


20-81 INDONESIA. Cn July 20 the Dutch Governor announced that Dutch troops had 
begun ‘ofze action’’ on various fronts, and stated that in view of Indonesian: 
violations, tae Dutch Government would no longer be bound by the truce and 
the Cheribom egreement. Excerpis from the Governor’s statement: N. Y. T., 
July 21, 1927, pp. 1, 3. Netherlands sent identic notes to Great Britain and 
United States explaining Indonesian crisis, Text: N. Y. Z., July 28, 1947, 
p. 3; Werid Report (Washington) Aug. 5, 1947, p. 39. U. 8. Departmeni of 
State issued July 21 statement of regret at Indonesian developments and indi- 
cated that fhe United States had adopted a ‘‘hands cff’’ policy. N. Y. T. 
July 22, 1947, p. 3; D. S. B., Aug. 3, 1947, p. 230. Netherlands notified United 
Nations on July 21 of the situation. Text of Jetter: ¥. FY. T., July 28, 1947, 
p. 8; U. N. Doe. 8/426. Dutch Premier stated in Parliament July 23 that arbi- 

- tration cË tae Indonesian dispute under'Article 17 of zhe Cheribon agreement 
was impossivle. N. Y. T., July 24, 1947, p. 2. India in a letter to the Security 
Council on Jnly 30 brought to the attention of the Council the situation. Text 
of letter: N. FY. T., July 31, 1947, p. 3; U. N. Doe. 8/447. Australia placed 
the dispute before the Council on July 30 and asked it to intervene to bring 
abous arbitretion of the dispute, as authorized by Chapter VII of the Charter. 
N. Y. T., Jaly 31, 1947, pp. 1, 3. Text cf Australian letter: p. 3; U. N. Doc. 
8/449, British Foreign Secretary reported July 30 to the House of Commons 
that Great Britain had banned sale of all war supplies to the Dutch. N. Y. T., 

- July 31, 1947, p. 3. United States offered its services te the Dutch Government 
July 31 to mediate the dispute. N. Y. T., Aug 1, 1947, p. 1; and Ang. 2, p. 4. 


21 Irauy—Unirep STATES. Signed agreement in Rome on sale of U. S. war surplus 
equipment. The agreement supplements agreement of Sept. 9, 1946. London 
Times, July 22, 1947, p. 3; N. Y. T., July 22, 1947, p. 12. 


` 
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.21° U.N.E.S.C.0.—Hungary. Economie and Social- Council approved Hungary’s 
` membership in U.N.E.S.C.O. N. Y. Tọ, July. 22, 1947, p. 12; C. I. E. D, 
July 21/Aug. 3, 1947, p. 433. —_ 


“21 Unrrep Nations—Yeney. Yemen applied for membership. N. Y. T., July 25, 
1947, p. 6. 


22  AuSTRIA—PoLAND. Coal agreement was made public. N. Y. T., July 23, 1947, 
p. 6. {KS a 


22 REFUGEE ORGANIZATION—AUSTRALIA. Australia signed agreement with I.R.0. 
concerning migration of displaced persons to Australia. N. Y. T., July 23, 
1947, p. 7; U. N. W. B., July 29,-1947, p. 146. i 


22-30 ADMINISTRATIVE SCIENCES. Fourth International Congress of Administrative Sci- 
ences met at Berne. - U. S. delegation: N. Y. T., July 22, 1947, p. 16; D. 5. B. 
Aug. 3, 1947, p. 215. ~ l 


23 ARGENTINA—FRANCE. Signed 5-year commercial treaty. N. Y. T., July 24, 1947, 
p. 4. U. S. had objected on grounds of discrimination but the protest was re- 
jected. N. Y. T., July 30, 1947, p. 7.. 


23 CHINA—ĢĞREAT BRITAIN. Signed 4-year air transport agreement. London Times, 
July 24, 1947, p. 3. í aa l 


24-August 8 Unitep Nations. Nareotie Drugs Commission. Second session met at 
Lake Success. U. N. W. B., Aug. 19, 1947, p. 238. Text of report: U. N. 
Doc. B/575. 


25 Mazaya. British Colonial Cffice published proposals for setting up a Federation - 
of Malaya. N. Y. T., July 25, 1947, p. 2. Text: Cmd. 7171. Summary: 
London Times, July 25, 1947, p. 3. 


25 Reumer Funds. Voted by U. S. Congress, to assist countries oceupied by Ameri- 
can troops and other liberated areas. Hungary and Poland were barred from 
help, while Greece, Italy, Austria, Trieste and China were included. N. Y. To 

` July 26, 1947, pp. 1, 5. = 


_ 28/30 Axis Propmrry. British note of the 28th to Russia asked that the latter refrain 
from further confiscation of Axis assets in Hungary until other signatories to 
the Hungarian peace treaty have assured themselves that the assets are legiti- 
mate Axis property. Excerpts: London Times, July. 30, 1947, p. 4. U. S. note, 

ı delivered July 29, protested to Russia against removal of Axis-owned: assets 
‘in Bulgaria, Hungary and Rumania. Text: N. Y. T., July 31, 1947, p. 7; 
D. S. B., Aug. 10, 1947, p. 298; World Report (Washington) Aug. 12,-1947,. 
p. 89. A similar note was sent by Great Britain on July 30. London Times, 
Aug. 21, 1947, p. 4. , 


30 Unirep Nations. Security Council (Indonesia). Indian Government officially 
i called to the attention of the Council the Indonesian situation. Text of letter: 
N. Y. T., July 31, 1947, p. 3; U. N. Doc. S/447. Australia placed the dispute 
before the Council and asked action under Chapter VII of the Charter. N.Y. T. 
July 31, 1947, pp. 1, 3. Text of letter: p. 3; U. N. Doe. 8/449. Both texts: 

World Report (Washington) Aug. 12, 1947, pp. 38-39. — 


31 GREAT BRITAIN— YUGOSLAVIA. Signed 2 agreements in London providing for 
settlement of accounts arising out of the war and the postwar nationalization 
of shipping in Yugoslavia. London Times, Aug. 1, 1947, p. 3. 
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Mouuripartits CONVENTIONS | 


INTERNATIONAL COUET or JUSTICE. Stakite. Optional Genes San Francisco, June . 
28, 1945. : 
Declarations signec : 
China, Denmark, Norway, Sweden, Turkey. U. N. Doe. A/#15, p. 59; G. A. 0. By N 
2nd sessior, Sappl. No. 1, p. 59. ; 


INTERNATIONAL Labor CR3ANIZATION. Constitution, Instrument for Amendment of. 
Montreal, Ocz. 9 1943. . 
Text: Cong. Res. (daily) June 2, 1947, pp. 6308-6307. 


PEACE Treaty (Bulgarian). Paris, Feb. 10, 1947. _ x 
Ratifications: l SoN 
Great Britair. Apr. 29, 1947. N. Y. T., Apr. 30, 1947, p. I1. 
United States. June 14, 1947. N. Y. T., June 15, 1947, p. 1; London Times, June 
16, 1947, p. 4; D. 8. B., June 22, 1947, p. 1214. ` 


Peace Treaty (Finnish). Paris, Feb. 10, 1947. 
Ratifications: 
Finland. Apr. £7, 1947. C.I. E. D., Apr. 21/May 11, 1947. p. 239, 
Great Britair. Apr, 29, 1947. N.Y. T., Apr. 30, 1947, p. 11. 


Prack Truary (Italian). Paris, Feb. 10, 1947. 
Ratifications: 
Great Britain. Apr. 29, 1947. N. F. T., Apr. 30, 1947, p. 11. 
United States. June 14, 1947. N. Y. T., June 15, 1947, p. 1; London Times, June 
16, 1947, p. 4; D. 5. B., June 22, 1947, p. 1214. | 
Signatures: 
Cuba and Italy. June 30, 1947. N. Y. T. July 1,: 1947, p- a 


Peace Treary (Hungarian). Paris, Feb. 10, 1947. 
Ratifications: . i 
Czechoslovak. (amncunced). London Times, June 7, 1947, 2. 3. 
Great Britain. Apr. 29,1947. N. Y. T., Apr. 30, 1947, p. 11. 
United States. June 14, 1947. N. Y.-T., June 15, 1947, p. 1; London Times, June 
16, 1947, p 4: D. 8. B., June 22, 1847, p. 1214. 


_ Peace Treaty (Rumanian). et Feb. 10, 1347. 
Ratifications: 
Great Britain. Apr. £9, 1947. N. Y. T., Apr. 30, 1947, p. 11. 
United States. June 14, 1947. N. Y. T., June 15, 1947, p. 1; London Times, June 
16, 1947, p. 45 D. S. B., June 22, 1947, p. 1214. 


‘PRIVILEGES AND TMMUNITIES, UNITED iani ' London, Feb. 13, 1946. 
Ratification deposited : i 
Dominican Republic. “Mar. 7, 1947. Dominican Republic. Secretaria de Relaciones 
Exteriores. Foletin, Mar., 1947, p. 29. 


REFUGEE OxcaNntzaT-on. Constitution. Ronee Meadow, N. E., Dec. 15, 1946. 
Signatures: 
Argentina. Jure 10, 1947. U. N. W. B., June 24, A p. 690. 
Australia. May 13, 1947. N.Y. T., May 14, 1947, p. 4. 
Belgium. May 3, 1947. N. Y. T., May 2, 1947, p. 8; U. N. W. B., May 13, 1947, 
p. 484. . 
Bolivia. June 5, 1947. N. Y. T., June 6, 1947, p. 7. 
- Teeland. May = =2, 1947. N.Y. T., May 13, 1947, p. 13; U. N. W. B, May 20, 1947, 
p. 626. 
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Panama. June 23, 1947. N.Y. P. June 24, 1947, p. 12; U. N. W. B., July 1, 1947, 
p. 2. 
Peru. July 25, 1947. T. N. W. B., Aug. 5, 1947, P- 182. 
Ratification deposited: i 
United States. July 3, 1947. N.Y. T., July 3, 1947, p. 7. 
7 states have ratified and 13 signed subject to ratification. List: U. N. W: B., July 
' 29, 1947, p. 167. 


SUGAR PRODUCTION AND MarrerNa. . Protocol. London, August 30, 1946. 
Ratification: / 
United States. May 7,.1947. : 
Promulgation: ` 
United States. May 27, 1947. D. S. B., June 8, 1947, p. 1122. 
Donors R. Darr 


JUDICIAL DECISIONS 


SZALATNAY-STACHO v. FINK * 


GREAT BRITAIN; COURT OF APPEAL 


[June 5, 1946] 


The principle whereby absolute. privilege attaches to official documents is 
based on publie interest and does not necessarily apply to corresponding 
foreign documents. The principle of the comity of nations neither compels 
nor entitles the Coirts of the United Kingdom, in proceedings in tort before 
them between citizens of a foreign State, to apply to acts. done in the United 
Kingdom the law of such a State whereby a general protection, not af- 
forded by the Law cf the United Kingdom, is given in civil suits to acts 

“done by officials of the foreign State. 

The territory of a State allied to his Majesty having been overrun by the 
common enemy the Government of that State was established in the United 
Kingdom. Accusations against the plaintiff, a civilian official of that Gov- 
ernment, having been brought to the notice of the defendant, the prosecutor 
of a military tr-bumel of the State duly established in the United Kingdom, 
that official causec statements to be taken and embodied them in a file of 
documents, together with a document signed by him, marked confidential, 
which he sent zo she Military Office of the President 2f.the State. In a 
libel action in which the defendant p-eaded absolute and qualified privilege, 
but not justificatim, © > ‘ 

Held, that absolute privilege did not attach to the cocuments, but that 
qualified privilege did, and that there was no evidence of malice. 

Hart v. Gumbach ( (1872) L. R. 4 P. C. 439) distinguished. 

Decision of Hena Colins J. (62.Times Law Reports 146) affirmed on dif. 
ferent grounds. 

This was an appeal from a decision of Mr. Justice Henn Collins in favor 
of the defendar:t in the action in which Dr. Benjamin Szalatnay-Stacho, a 
Czechoslovakiar. subject, sued Mr. Karel Fink, of the seme nationality, Zor 
damages for allege] iihels published of him`in the United Kingdom. 

By his defens2 the defendant pleaded absolute privilege for the state- . 
ments made by him; alsernatively, that the statements were made without 
malice on an oerasion of qualified privilege. 

Mr. Justice Hemm Collins gave effezt to the first plea, and would, he said, 
in any event have given effect to the seconc. 

The plaintiff appealed. 


* 62 Times Law Reports 573. 
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Lord Justice Sovervell read the following judgment of the Court.—The 
plaintiff, a Czechoslovak citizen, was Acting Minister in Cairo under the 
Czechoslovak Governmert from 1934 to 1944. The allegel libel is contained 
in a document dated November 17, 1941, signed by the defendant, with 
documents attached and sent to the Military office or Chancellery of the 
President of the Czechoslovak Republic. The defendant, who is also a 
Czechoslovak citizen, was at the material time Public or General Prosecutor 
of the Czechoslovak Military Court of Appeal [a position corresponding 
roughly with that of the British Judge Advccate-General], a court estab- 
lished in this country under the Allied Forces Act, 1940, the Czechoslovak 
Government being in this country at that time as our ally. Before the war 
he was a practising lawyer. The document is plainly defamatory of the 
plaintiff, and—to use a neutral expressicp—is concerned with very serious 
aceusations against him in his official position as Acting Minister, including 
a charge of treason and cther criminal offences. The defendant admits that 
he made and sent the document; he does not justify, but pleads that the 

_words were published by him without malice and in the honest belief that 
they were true. He says that the occasion was one of absolute privilege, or, 
alternatively, of qualified privilege. Mr. Justice Henn Collins decided that 
the occasion was one of absolute privilege. If he was wrong about that, he 
would have held that there was qualified privilege and no malice. | 

The document of November 17, 1941, is marked ‘‘duv,’’ which means 
confidential. It is headed: '‘The Military Office of the President of the 
Republic, London,’’ and the first three paragraphs are as follows: ‘‘The 
General Prosecutor received cn several occasions information from members 
of the Czechoslovak Army in England regarding the activity of the Czecho- 
slovak Envoy in Cairo, Dr. Szalatnay-Stacho. The above-named being a 
civil person, the General Proszcutor could not institute criminal proceedings 
and has therefore ordered acministrative examinations of all persons who 
could elucidate the question. The contentions of Corporal Milos Kuna, 
which are supported in particular by the statement of Lieutenant-Colonel 
Josef Bartik as regards the opinion of the French and English Intelligence 
Service of the above-named Czechoslovak Envoy, are so grave that the Gen- 
eral Prosecutor considered it his duty to bring the maiter to the notice of 
the President of the Republic.” It proceeds: ‘‘The Envoy Dr. Szalatnay- 
Stacho is-accused of the following.’’ There are then four paragraphs which 
may be thus summarized. They allege (1) that after March 15, 1939—the 
date of the German occupaticn of Prague—he established in Cairo connec- 
tion with the German L2gation and committed the crime of treason; (2) 
that he embezzled £2,501) Egyptian belonging to the Czech community in 
Egypt; (8) that he invited Ozechoslovak workers to collaborate with the 
Germans, and dissuaded Czechoslovak citizens from joining the Czecho- 
slovak forces in France; (4) that, in associating with or assisting three 
named Germans, he committed certain further crimes—namely, fraud, mili- 
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tary betrayal, and the misuse of official ower. All th2 paragraphs refer 
to the provisions of the code dealing with the offences in question. A num- 
ber of statements are attached. The first in date and tie most detailed of 
the statements was by Corporal Kuna, who before the war was a merchant 
in Cairo. 5 

On the issues as raised by the pleadings the truth of the accusations or 
allegations in the statements attached to the defendant’s document is not 
in issue. There are no grounds for any suggestion that they are true. Evi- 
dence was, however, admitted that in fact, after March 15, 1939, the plain- 
tiff took a sirorg line diametrically the opposite of that of which he was 
“accused” as set out in paragraph 1 above, and was not guilty of the trea- . 
son or disloyalty allegec. It is also, perhaps, fair to the plaintiff to point 
out that he reteined his position under the President cf the Czechoslovak 
Republice till 1944, and was receiving his salary when he gave evidence. 
Mr. Beney told the Court that the plaintiff brought these proceedings in the 
hope that some plea wculd be raised which would enable the Court to inves- 
tigate the truth of these charges. This is understandable. On the otker 
hand, it is perkeps right to say that on the view put Zorward by the de- 
fendant as to his part in the matter, which the Court, agreeing with Mr. 
Justice Henn Collins, substantially accept, we can find-no ground for the 
criticism of his zonduct in these proceedings which was, perhaps, suggested 
on behalf of the plaintiff. . l 

There is one matter of history which explaiús how the plaintiff came into 
possession of the document on which he relied. Before his appointment 
terminated in 1944, he had heard some rumors of charges against him. 
‘When he came back to London he was told confidentially that the defendant 
had made charges against him. He saw an opinion of the legal adviser to 
his Foreign Offce. This document, of which he had had a copy, was not 
disclosed, but he said that it dismissed the charges as pure nonsense. The 
plaintiff, who by this means had obtained some knowledge of what had 
happened, made an application to the District Prosecutor to the Court Mar- 
tial of the Czeckoslovak Army for a criminal prosecution of the Commander- 
in-Chief, the defendent, and other persons. This is a proceeding which has 
no exact parallel in our laws, but eppears to be a formal demand for a 
prosecution which was, in this case, for misuse of official power. This pro- 
cedure is subject to appeal. It was in the course of these proceedings that 
the plaintiff saw the actual document relied on. There was, as a result of 
the plaintiff’s application, no prosecution, but he issued the writ in the 
present action. It has been necessary to refer to this in order to explain 
how these proceedings started and it also may have some relevance to the 
plaintiff’s complaint of the defendant’s attitude in these proceedings. The 
Court is only concerned with the legal issues, but, if it is sought to base an 
argument on any failure of the defendant to express regret or take up a 
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friendly attitude, it may be necessary to bear in mind the plaintiff’s first 
action with regard to the matters with which the case is concerned. 

Mr. Justice Henn Collins decided that the document was absolutely 
privileged. He based this part of the decision on a finding that m Czech 
law an action like the present could not be brought against the defendant 
by reason of the fact that he was a State official and acting as such. He 
decided that, by the comity of nations, his Majesty’s Courts should extend 
to communications such as this, passing between Czech nationals on Czech 
affairs, the same protection as their domestic Courts would afford. He 
relied on certain a@icta in Hart v. Gumbach ((1872) L. R. 4 P. C. 489, at 
p. 464). 

Before considering this reasoning it is necessary, in order to deal with 
the first argument for the defendant under this issue, to consider the ques- 
tion on somewhat wider lines. The application of the principles of abso- 
lute privilege to foreign official documents is one on which there is little, 
if'any, direct authority. The principle in our law is based on public in- 
terest, and, as it seems to us, would not necessarily apply to corresponding 
fortign documents. At tke material time the Czechoslovak Government 
was in this country as our ally in the war. This was an unprecedented 
state of affairs. Whatever may be the position in normal circumstances it 
may well be that in these circumstances the public interest would justify 
the application to. Czechoslovak official documents of the principles applied 
to our own documents. Accepting this principle, it is necessary to consider, 
in the light of it, counsel’s first submission for the defendant on this part 
cf the case, which was that this document should be protected as the first 
step in criminal proceedings. He referred to Watson v. M’Ewan. ([1905] 
A. ©. 480) and to Beresford v. White ((1914) 30 The Times L. R. 591) 
which held that a proof cf a witness had absolute privilege; to Lillie v. 
Boney ((1892) 8 The Times L. R. 642; 61 L. J. Q. B. 727), where a letter to 
the Law Society in the form prescribed for initiating disciplinary proceed- 
ings agains a solicitor was held absolutely privileged; and to Bottomley v. 
Brougham (24 The Times L. R. 262; [1908] 1 K. B. 584), where the same 
principle was applied to che report of an Official Receiver to the Court 
under the Companies (Winding-up) Act. Dawkins v. Lord Paulet ( (1869) 
L. R. 5 Q. B. 94) does not seem to us to apply to the defendant’s action 
bere. In that case the defendant, a military officer, wes acting strictly 
within his official military duties with reference to a court of inquiry on 
another officer. In the view wə take of this document, it was not the first 
step in criminal proceedings. At that time there were no Czechoslovak 
. Courts available either hers or in Czechoslovakia before which the plaintiff, 
not being a soldier, could be charged. Apart from this point we think that, 
having regard to the document and its destination, its purport may be sum- 
marized as follows: “‘ This information has come into my hand supplemented 
by certain statements which I have taken from soldiers. The statements 
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accuse the plaintiff of serious erin-es, which are specified. I forward the 
dossier for investigation and any action which may be thought proper.”’ 
This, certainly, is far more remote frorn actual or contemplated proceedings 
than any of the cases cited. l 

It was not argued for the defendant that the document was protected as 
an act of State. His counsel did rely on Hare and Meller’s Case (1587) 
3 Leon. 1680). It is very shortly reported. but states that the exhibiting 
of a bill to the Queen is not in itself any cause of action, on the ground that 
the Queen is tae head and fountain of justice, and therefore, it is lawful 
for all her subjects to resort to her to make their complaints. The cireum- 
stances in which the bill was exhibited are not set out, but it is, in our 
view, impossible to regard the present document sent z0 the Military Chan- 
eellery of the President as coming within any such principle as that stated. 

Mr. Justice Henn Collins based his decision, as we aave stated, on a dif- 
ferent principle: although the document was made and published in Eng- 
land, he felt that he must consider what would have been the rights of the 
parties if the action had come before a Czechoslovakian Court. In Hart v. 
Gumbach (supra) the observations were obiter, and the position was, as it 
seems to us, essentially different. The acticn was brought before her Maj- 
esty’s Supreme Court for China, between two British subjects both in the 
service of the Chinese Government, based on false representations alleged 
to have been made by the defendant in his official capacity in China. In 
that case, therefore, everything had happened in Chira, the country whose 
law it was suggested might be applied to the documerts. Here everything 
happened in England. Having due regar& to the exceptional position of 
the Czechoslovak Government we do not think that the principle of the 
comity of nations compels or entitles the Courts of this country to apply 
Czechoslovak law to acts done here in proceedings in tort between Czecho- 
slovak citizens, that law giving a general protection in civil suits to acts 
done by officials which is not afforded under our law. This would be to 
make an inroad on a very fundamental principle. If there is to be such an 
application of foreign law in the circumstances set out it would, in our 
opinion, have to ke expressly provided for by legislation. We therefore 
decide that this document was not absolutely privileged. 

There remains the question of qualified privilege, and, if that is eaten 
lished, of malice. In the first plece it is necessary to be‘clear as to the 
relevance of Czechoslovak law. In our opinion the principles of English 
law are applicable to a document produced and published in England. - In 
considering whether there was a duty on which a plea of qualified privilege 
can be based it is, of course, necessary to consider the Dosition and duties of 
the defendant as en cfficial of the Czechoslovak Government and the posi- 
tion of those to wkom the document was published. 

The defendant’s action started as a result of the statement mads by 
Corporal Kuna. The plaintiff, not being in the military forces, was outside 
the defendant's jurisdiction. But ne official, as it s2ems to us, would be 
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justified in merely disregarding statements which suggested that a servant 
of the State had been guilty o? disloyal action, if he honestly believed that 
they were or might be tru2.. Counsel for the plaintiff was inclined to con- 
cede that, if the defendant had contented himself with passing on the 
original document to a proper authority, he could not have disputed that 
there would be a qualified privilege. He coniended that what was done 
went beyond what privilege would protect. He submitted that the de- 
fendant had formulated charges, had himself initiated investigations, and 
passed on the result to the wrong authority. He said that the defendant, 
in a letter of March 22, 1944, had stated that he relied on an article in the 
Military Code of Procedure, which did not apply, and that in evidence he ` 
said that he had relied on a provision of the statute law, which did not 
cover what he had done. 

These points have to be considered, but the general cireumstances require 
to be clearly kept in mind. An official had information put before him 
alleging disloyalty and treason by another official who was under another 
department. Unless he had grounds for knowing that the allegations were 
false it was, in our opinion, clearly his duty to act. It was submitted 
for the plaintiff, first, that the defendant had’ exceeded his duty in having’ 
statements taken from a soldier who was referred to in the Kuna document, 
and later from other soldiers who, it was said, might have knowledge of the 
events in question. In his official capacity he was in a position to set in 
motion machinery for getting statements from soldiers. In our opinion he 
was justified in taking this course. The allegations were serious, and the 
defendant stated in the letter of March 22, 1944, already referred to, that - 
there was at that time no Gapartment of the Ministry of the Interior dealing 
with State security. g 

The further statements might have supported, added to, or weakened the 
case as put forward in the original documents. Having got this material, 
it is said, he formulated charges in the document already referred to, of 
November 17, 1941, which ne signed. In the statement of claim the various 
statements attached to that document take up some seventeen pages of 
fairly close typescript. If would seem clear that, in forwarding material 
of this kind to a higher authority, any official would summarize its effect. 
In our opinion this document is not, as was suggested, a formulation of 
charges which the defendant is putting forward on his own responsibility, 
but a summary of the charges made in the documents, with the addition of 
references to what the de=endant regarded as the material sections of the 
criminal code.. It was argued that the charges as formulated went beyond 
the evidence, including hearsay, of the statements. We are doubtful 
whether this is so, but, in any event, we are satisfied that it was an honest 
attempt to summarize the accusations. From the defendant’s point of 
view these would fail to be considered by those to whom the document was 
sent in the light of any information which they already had and any further 
investigations which they chose to make. 
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Complaint was also made that the defendant had not made inquiries of 
other departments, including the Ministry of Foreign Affairs, where there 
would be the plaintiff’s own reports as to his conduet, and, very likely, 
other information supporting his actions. The defendant, however, real- 
ized, quite rigltly, that. the plaintiff being a civilian it was not a case of 
which he could take charge. We have already stated our view as to the 
statements which he took from soldiers. He might w2ll have been exceed- 
ing his duty if he had sought to carry out a wider investigation. 

Looking at the matter in the light of the. general principles of our law 
we do not regard either of these points as destroying tie claim of privilege. 
A good deal of argument and cross examination was devoted to showing 
that the defendant had exceeded his statutory duties under Czechoslovak . 
law. It was pointed out that he had no statutory duty to investigate 
- charges and take statements except in cases where the charge under con- 
sideration was azainst a soldier. In his evidence, though not in a letter 
which he had >reviously written, he said that he acted under paragraph 
12.0f the Defence of the Republic Act. Tket paragraph makes it a criminal 
offence if any person who obtains knowledge in a credible manner that 
certain specifis1 offences have been committed fails tc report to authority. | 
The specified oTences include some, but by no means zll, of the offences re- 
ferred to in fke document sued on. Counsel for the plaintiff, therefore, 
pointed out that this paragraph did not cover the defendant’s action. He 
relied on the :nzonsistency between this evidence and the statements in 
the letter of March 22, 1944, previously referred to. It is obvious that 
the duty sufficient to support a plea of qualified privilege goes for wider 
than duties the breach of which is a crime. The evidence of the defendant 
was given throigh an interpreter, under considerable difficulties to counsel 
and, probably, to the witness. Thare may well have been some confusion 
in the witness’s mind when he was asked under whaz ‘‘powers’’ he made 
his report. It may well be that the oniy duty enforceable by criminal 
sanction td which he could refer was the paragraph in question. The 
Court has, hcwever, to have regard to all the circumstances in deciding 
whether there was a duty sufficient to support qualified privilege. The 
` fact that he honestly thought that he was under a duty does not avail him; 
nor would a mistake as to the basis and extent of his duty, or as to the 
nature of the duzy sufficient under our law to support a claim of privilege, . 
be fatal, thoug3 it might be relevant on the question of malice. 

In considering this question we have to apply English law, having due 
regard to the d2fendant’s position and obligations as an official of the 
Czechoslovak Government. We have already dealt w-th the main grounds 
on which it was submitted for the plaintiff that the defendant exceeded 
the limits or abused the occasion of the alleged privilege. We have con- 
sidered ali the points put, including some which were more-stressed on 
‘the issue of mal:ce but may have some relevance to the present question. 
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Having regard, on the one hand, to the fact that the plaintiff was a civilian 
and, therefore, outside the defendant’s official duties as a prosecutor, and 
on the other, to the defzndant’s position as a military officer holding a 
responsible position and bound to take action on the information put be- 
fore him, we do not think that he did more than was his duty in the 
circumstances. a 

Counsel for the plaintiff took the further point that the defendant ought 
not to have sent the document to the Military Office or Military Chancellery 
of the President. We -hink that there is nothing in this pcint. The 
defendant had information that some of the matters dealt with had pre- 
viously been reported to the President. It seems to us perfectly natural 
' and proper that he, being himself a military officer, should have sent 
it as he did to the Military Chancellery of the President. In our view 
those to whom the document was sent had a common interest and duty with 
the defendant in the matters iù question. 

There remains the issue of malice. There was no suggestion of any per- 
sonal ill-will extraneous to the actual acts which have been set out. Mr. 
Justice Henn Collins formulated the issue in this way: ‘‘Given the occa- 
sion, was the defendant using it in singleness of mind in pursuance of his 
duty, or was he not?’ That, of course, is a question of fact. After re- 
viewing the evidence he said: ‘‘First and last I have to ask myself whether 
the defendant was acting in good faith; and I am convinced that he was.’’ 
The matter was re-argued before us. We do not think it necessary to deal 
with all the points in detail, some of which have already been dealt with 
when considering privilege. We will say a few words about one matter 
which was pressed on us. Much of the material is hearsay, and one docu- 
ment purporting to set out an earlier ‘suspicion’ of the intelligence service 
was said to be scandalous and irrelevant hearsay. Counsel for the plaintiff 
submitted as evidence ož malice that the defendant had sent forward all 
these documents, and had not made a selection. We do not think that 
this affords any evidence of malice. We think that he was clearly right to 
forward the whole file. One may take as an-example the intelligence re- 
port complained of and accept everything that counsel said about it. It 
was not suggested that the defendant had concocted it, nor, indeed, was he 
asked how it came into his possession. If higher authority in the course 
of its investigations became aware how groundless these suspicions were, it 
might well desire to investigate how they came to be put forward. It seems 
to us entirely consistent with the defendant’s duty that he put forward 
everything which he had received. It would, of course, require strong 
reasons to induce us to differ from Mr. Justice Henn Collins, who saw the. 
defendant and heard hir, albeit through an interpreter, give his evidence. 
Having heard the arguments and considered the evidence we fully agree 
with his conclusion. In the result the Court is of opinion that the appeal 
should be dismissed. 
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THE SADO MARU * 
GREAT BRITAIN; PROBATE, DIVORCZ, AND ADMIRALTY 


[December 6, 1946] 


Prize Court—Cango—Pre-war shipment—Japanese ship—War with Germany during 
voyage—Seizure cf cargo as contraband of war destined for Hamburg and Rotterdam— 
Subsequent outbreak of waz with Japan—Proceeds of sale—Sur. retained in respect of 
freight payable tc shipowner at destinations—Whetier condemneble as prize—Claim by 
controller of enenry assets for compensation in lieu cf freight. 


Before the war with Germany in 1939 eertain consignments of cargo 
were shipped an board the Japanes2 steamship Sado Maru for Hamburg 
and Rotterdam, freight being payable to tha Japanese agents in terms of 
the bills of lading on delivery at the ports of destination. The war with 
Germany broke ovr during the voyaze, the ship was arrested and searched 
by the Royal Navy, and the cargo was seized as contraband of war, the 
Japanese ship being permitted to proceed, es Japan was not at that time 
at war with Great Britain. The cargo was sold and tke proceeds retained 
by the Admiralty marshal. Japan became a balligerert enemy in Decem- 
ber, 1941, and -n Nevember, 1942, the proceads of sale were condemned as 
lawful Prize to th2 Crown, the marshal retaning a sum for freight on the 
consignments, which would have been earned by the Japanese shipowners 
if the carriage hed been completed. The proceeds from the Rotterdam 
consignment were afterwards released to tke persons entitled except for a 
sum retained representing freight. The eccntroller of the assets of the 
London branch of the shipowners claimed corapensation in lieu of freight 
on all the consizgnmenfs, contending that the original s2izure was not of a 
hostile character. 

Held, that it was not essential for the original seizure to be of a hostile 
character ; that there was an implied condition that, in the event of hostili- 
ties and of the shipowners becoming en enemy, the right to freight would be 
condemnable as prize; that the money set aside in respect of freight from 
the released procesds was condemnable to the Crown as lawful prize; and 
that no compensation is lieu of freight was 2laimable in respect of any of 
the goods. 

The Fortuna ((1809) Edw. 56) referred to. 

This was a claim for £2,267 3s. 10d. which arose out cf an application by 
the Procurator-Seneral who sought the condemnation as prize of the freight 
on certain consignments of cargo, shipped before the outbreak of war with 
Germany in 1989, in the Japanese steamship Sado Maru owned by the 
Nippon Yusen Kasusiki Kaisya. l 


* 63 Times Law Regorts 63. 


JUDICIAL DECISIONS 957 


Mr. James Charteris Burleigh, an official appointed by the Board of 
Trade under the Trading with the Enemy Act, 1939, to control the assets of 
the London branch of the owners of the Sado Maru, clamied £ 2,267 3s. 10d. 
- as compensation in lieu cf fraight on the ground that that sum would have 
been received as freight by the Japanese company on delivery of the goods 
in question at the bill of lading destinations. 

The facts are fully set out in the judgment. 

Lord Merriman, P., ~ead the following judgmert.—tn this case the 
Crown seeks condemnation of the freight on ten consignments laden on 
board the Japanese ship Sado Maru, amounting to £ 2,267 3s. 10d. James 
Charteris Burleigh, the controller of the London branch of the Nippon 
Yusen Kabusiki Kaisya, the Japanese skipowners, has entered a claim for 
this freight on the ground that it would have been recovered and received 
by that branch after the goods had been carried to their destination. ` 
Strictly speaking, the claim is for compensation in lieu of the freight, 
which was payable in terms of the bills of lading on delivery at Hamburg 
or Rotterdam, as the caze might be. The claim is based on the fact that 
this was an ordinary commercial shipment made before the outbreak of the 
recent war in: Europe, and that, although that war had broken out when 
the ship herself was diverted and searched by the Royal Navy, and the 
goods in question seized in prize, the ship herself was not detained, but was 
promptly released as belonging to neutral owners and being herself 
innocent. 

The goods were condezaned in prize on November 19, 1942, as being con- 
traband of war with an enemy destination, and therefore not protected by 
the Declaration of Paris, with the exception of a consignment of fatty acid 
which was the only parcel destined for Rotterdam and not Hamburg. This 
parcel, or rather the proceeds, for all these goods had in fact been sold and 
were represented in the hands of the marshal by the proceeds, had been 
released to the claimants who had satisfied the Procurator-General of their 
title, but the sum of £67 8s. 4d. in respect of the freight thereon was re- 
tained by. the marshal fcr whom it might concern. Meanwhile, in Decem- 
ber, 1941, Japan had become an enemy. It was expressly conceded, on 
behalf of the claimant, that no distinction need be drawn between the 
freight in respect of the cargo released, and that in respect of the cargoes 
condemned. The first question, therefore, is whether the Crcwn is en- 
titled to condemnation of sc much of the proceeds of these goods in the 
hands of the marshal as represents freight. The second question is 
whether, in any event, the present claimant, representing the London 
branch of the Japanese company, has any claim to these moneys. It has 
not been thought necessary to pursue the second question which, if the 
` Crown is entitled to a decree of condemnation, inevitably became academic. 
Accordingly I have not been invited to read žhe affidavits or to investigate 
the documents on which the claim of the London branch, as such, is based. 


y 
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The first quast.om is of general importance. The claimant, by his 
counsel, has made it clear ‘that his only anxiety is to discharge his duty 
as the controller appointed. by the Board of Trade under the Trading with 
the Enemy Act, 1£39, and to assist the Court in coming to a just decision, 
so that under section 3A (3) of that Act he may eventually make a proper 
distribution of zhe assets of the London branch. ` 

The basis on waich the Crown rests the claim for condemnation was 
stated by Mr. Neskitt as follows: He admitted that, if Japan had remained 
neutral, compensation in of freight would have been payable in respect of 
these consignments, whether they were condemned or released, on the prin- 
ciple recognized in The Fortuna ((1809) Edw. 56), The Prosper ((1809) 
Edw. 72), and The Juno ([1916] P. 169), that, it being solely due to the 
incapacity of the zargo that the shipowner was prevented from effecting 
an entire execuzion of the contract of carriage, while ke had done his ut- 
most to carry it to its consummation, it was inequitable that the incapacity 
of the cargo shoulé operate to the disadvantage of the stip.. He submitted, 
however, that becaase Japan subsequently became a belligerent, the freight, 
being still in this 2ountry in the hands of the marshal, thereupon became 
. liable to condemnation as good and lawful prize, as would the ship herself 
have been if she had not in fact proceeded on her voyage before Japan be- 
came a belligerent. I was told that this is a test case, possibly decisive of 
many similar ceses. Accordingly, although I entertainzd no doubt in the 
course of the argument what my decision rust be, I thought it advisable 
to put it into proper form. 

Mr. Hodgson did not dispute that it is Well settled prize law that, in 
‘eartain circumstarces, property in the hands of the marshal, including 
the right to receive freight or compensation in lieu thereof (which, to avoid 
cireumlocution, I will hereafter refer to siraply as frəight), is liable to 
condemnation on the outbreak of hostilities if it belongs to an enemy sub- 
„ject. But he contended that this liability depends on the original seizure 
having a hostile character in relation to the -particu-ar property. The 
simplest illustration of a hostile seizure was, he submitied, the prohibition 
by Order in Co:mcil during a period of embargo in anticipation of actual 
hostilities, such as occurred during the Nepoleonic wers, of the restora- 
tion by the-Couzt to the owners, potentially belligerent, of ships or freight, 
or of the departure of the ships themselves. In the present case, so he 
contended, the seizure was directed against the eargo, and there was no 
hostile intention azainst the freight due to the admittedly innocent ship- 
owners, and it was a mere accident that the cargoes or their proceeds had 
“not been condemned, and the freight restored to the shipowners thereout, 
before Japan became a belligerent. This contention mekes it necessary to 
examine some of the authorities on whick Mr. Nesbitt relied. I have 
derived great advantage from a consideration of a treatise on Prize Droits 
in the form ‘of a ‘Report to the Treasury on Droits of the Crown and of. 
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Admiralty in Time of War,’’ presented to the Treasury during the Crimean 
War by Mr. H. ©. Rothery (who was registrar of the High Court of 
Admiralty from 1853'to 1878), revised and annotated in 1915 by Mr. E. S. 
Roscoe, the Admiralty registrar dvring the war of 1914-1918. The object 
of this treatise was to afford guidance to the Treasury with regard to the 
distribution of the proceeds of Droits, but it sets out, incidentally, the 
grounds of condemnation out of which these Droits arose; and this is its 
value for the present purpose, a value which is enhanced by the fact that 
it records the grants actually made to captors out of what would now be 
called the Prize Funé. Moreover, this treatise wes referred to with 
‘marked approval by Sir Samuel Evans, P., in The Rowmanian (31 The 
Times L. R. 111, at p. 118; [1915] P. 26, ai p. 48). 

I propose to begin with two cases, The Prosper (supra) and The Fortuna 
(supra) referred to in Mr. Rothery’s treatise (at p. 85). I should say in 
passing that the reference to The Fortuna (supra) in the foot-note is in- 
accurate, the report in Edwards Reports obviously refers to a later voyage 
of this ship. To appreciate the full significance of these two cases for the 
present purpose it is necessary to bear in mind the following dates collected 
from (pp. 20 and 21) and the report of The Prosper (supra). Both vessels - 
were Danish. Both were seized in 1807 on suspicion of carrying enemy 
property, and both were restored. ‘The dates of seizure and release in the 
case of The Fortuna (supra) were July 13 and 27 respectively. In the 
case of The Prosper (supra) the dates do not appear. In each case, how-. 
ever, the question of the cargoes and freight had not been adjudicated at 
the time of the release of the ships. On September 2, 1807, an Order in 
Council was made placing an embargo on Danish property, and September 
10, as appears from The Prosper (supra), an Orderin Council directed the 
payment of all freight due to Danish subjects into the Admiralty Court. 
On November 4 war was declared with Denmark, and on December 18, the 
cargo in The Fortuna was condemned as lawful prize to the captors on pay- 
ment of freight, which, as Mr. Rothery observes, ‘was in the cargo, but 
which belonged to the Danish owrer of the ship,” was condemned to the 
Crown as Danish property captured before hostilities. In the case of The 
Prosper (supra) the cargo proved to be Portuguese property and was ulti- 
mately restored as such. Nevertheless, if was restored subject to the pay- 
ment of freight to the Crown, as succeeding to the rights of the enemy 
shipowners, and notwithstanding zhat the right to receive freight was a 
ehose-in-action which the Danish shipowner was not in a position to enforce. 
It will be seen, therefors, that in each of these cases, though the ship herself 
had been restored, in The Fortuna (supre) certainly before either the em- 
bargo or the outbreak of hostilities, the freight was treated as still being in _ 
the hands of the marshal by virtue of the cargo in each case being still 
under adjudication, and became vested in the Crown by reason of the out- 
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break of hostilities, although in one case the cargo was condemned, and in 
the other it was restored. 

The Trende Sodskende (also referred to in Mr. Rotkery’s treatise (p. 
86)) illustrates the seme point. In that casa the vessel had been decreed 
to be restored. She had not left this country at the time of the embargo 
and was accordingly reseized and ultimately condemned to the Crown as 
' Danish property captured before hostilities. Mear-while, the adjudication 
of the cargo had been in suspense, but it was subsequertly condemned to 
thé captors as eremy property, but the freizkt thereon was condemned to 
the Crown as Danish property captured before hostilities. _The record of 
the grant made to the captors is extremely illuminating. They received 
nothing in respect of the ship, because she had been restored and afterwards 
re-seized to his Majesty’s use, but ‘‘as the freight was not dependent on 
the ship, but was a thing reserved in judgment on the goods,” ultimately 
condemned to the captors, the captors seemed to be entitled, so the King's 
Proctor reported, to a grant of one-fifth of the freight. It is only necessary 
to add that The Prosper (supra) was referred to with approval in The 
Pring Knud (58 The Times L. R. 338; [1942] A. C. 684). It is worthy cf 
note in passing that the preface to vol. 6, Christopher Robinson’s Reports, 
sets out a list of cases under appeal to the Privy Council where the vessels 
were Prussian hostilities. In one ease at least, that of The Twee Gebroeders 
((1800) 3 Ch. Rob. 162), the Crown was eppealing against a decree of 
restoration. I do not think that it is necessary to multiply examples. I 
‘will refer only to one other, The Constantia Harlessea ((1809) Edw. 282). 
This, like the case of The Trende Sodskends (supra), was a case in which ` 
the ship, before she was divested of her neutral character, had been cap- 
tured and brougkt to Yarmouth, and freight was decreed to the Danish 
master by a Prize Court. But before the departure of the vessel the Danish 
hostilities broke ont, and the ship was again seized end condemned to the 
Crown. Earlier in the voyage the cargo owxers had acvanced money on 
bottomry for certain necessary repairs to enable the voyage to proceed. In 
the circumstances this proved to be ar advance against freight and not the 
subject of average. Accordingly, Lerd Stowell held that, although bot- 
tomry bonds, generally speaking, are disallowed as the subject of a claim 
in prize, nevertheless, th owners of the ship and cargo, being entitled to 
set off against each cther all deductiors arising out of the immediate trans- 
action, the Crown was obliged to accept the condemnation of the freight 
subject to the right of the cargo-owners to deduct the amount of the bot- 
tomry advances. In thar case, although it is not expressly so stated, there 
appears to be no question of the cargo being Lable to cordemnation, seeing 
that the cargo-owners were reimbursed their advances; yet the Crown was 
entitled to condemnatior. of the freight subject to the reimbursement of 
_ advances, thengh the freight had originally been decreed to the Danish 
master while he was still a neutral. 
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The result, in my opinion, is that there is no foundation for imposing a 
condition that the original seizure of the freight itself, or of the goods in 
which the freight lies, must have deen of a hostile character. But even if 
liability to condemnation on the subsequent outbreak of hostilities did de- 
pend on the intention at the time af seizure, I should still be of opinion that 
the seizure, although devoid of hostile intention in the first instance towards 
the particular subject-matter, as distinct from the rest of the property 
seized, would be subject to the implied condition that the intention might 
become hostile if the owner of the property became a belligerent enemy 
while the property itself remained in the custody of the marshal. 

I hold that the sums in question are condemnable to the Crown as good 
and lawful prize. The Procurator-General does not ask for costs. The 
decree of condemnation, therefore. will be without costs. 

[Solicitors—Treasury Solicitor; Messrs. Simmons and Simmons.] 
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Reconocimiento de tobiernos. By Eduardo Jimenes de Arechaga (h.). 
Montevideo: Bibl:oteca de Publicaciones Oficiales de la Facultad de 
Derecho y Cieneias Sociales de la Universidai de Montevideo; 1947. Pp. 
376. - . 


There are:few yuestions of international law upon which a monograph 
such as the one b3fore us could be moze timely. Agein and again within 
recent years the international commurity has been called upon to decide 
whether a new government coming int power by me-hocs in violation of 
constitutional proescures should be reeognizec. as entitled to speak in the 
name of the state anc be made responsible for its obligetions. The problem 
is admittedly a comslicated one, involving issues which cross the border 
line between the internal independence of the state and its obligations as 
a member of the international community. Frofessor Arechaga’s volume 
examines with great care the various elements that enter into the problem 
of recognition and Lis discussion of them skould make clear the need of 
defining more exaetly the principles governing recognition and of establish- 
ing more effective procedures for their application in a given case. 

In an introductory chapter the author surveys the various changes of 
government which give rise to the problem of recognition and presents the 
question whether tke ‘procedure of recognition should be maintained. 
Chapter I deals with the juridical nature of recognition; the conclusion is 
reached that recognizicn is not a matter for the arbitrary decision of the 
individual state but is controlled by principles. of law which create on the 
part of third states a legal obligation to recognize a new government when 
the prescribed corditions have been met. 

Turning to the prcblem of the ‘‘effectiveness’’ lefectividad] of the new 
government, the author points out the origin of this concition of recogni- 
tion, what it means in practice, and how it is to be tested. The government 
must be a stable one; its authority must be respected. But constitutional 
forms need not be observed; and it is not neczssary tiat the new govern- 
ment be subsequeatly approved either by vote of the people or of a con- 
stituent assembly. The test here is an objective one.” The inquiry which 
third states must xaze into the internal conditions of the state is not ‘‘in- 
tervention’’ becarse it is imposed upon them as the necessary means of 
determining whether the new government actually possesses the authority 
it elaims to possess, 

With respect to the ‘“‘responsibility”’ of the new government, its willing- 
ness to fulfill the obligations of the staze, the cuthor poinzs out that while 
the observance of th2 obligations of tke state might be implied from the 
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fact that the new government ciaims to represent the’ state, nevertheless the 
practice has grown up of requiring a specifie declaration by the new govern- 
ment to that effect. But it is important, the author insists, that this pre- 
requisite of recognition be not used as a ‘‘sanction,’’ that is, es a means 
of obtaining special coneessions rather than of insuring the fulfillment of 
international obligations. No conditions or terms may be imposed, the 
author contends, which are noi strictly within-the limits of international 
law. i i 

The Chapter deeling with the conditions which should not be made a 
condition of recognition supplements effectively the discussion of the ac- 
cepted prerequisites. Dynastic legitimacy is clearly to be excluded, as is 
the ‘‘constitutionalism’’ of President Wilson. Then follows a careful study 
of recognition as a form of intervention, with special reference to what the 
author calls ‘‘demoeratie legitimacy,” in the sense of the requirement of 
popular approval prior. or it may be subsequent, to recognition. To the 
- reviewer the author seems at times to stress too heavily the matter of inter- 
vention. Without quescioning the general principle that each state has the 
right to choose its own form of government, it would seem that a minimum 
of decent conduct may be expected of a new government as a condition of 
recognition. The proclamation of respect for human rights and funda- 
mental freedoms contained in the Charter of the United Nations would now 
seem to be sufficient basis. for refusing reccgnition to a new government 
which should establish a regime on the basis of force and secure the acquies- 
cence of the people by methods of intimidation and suppression. 

Succeeding chapters deal with the ‘‘Organization of Recognition,’’ 
whether as the result of consultation or by concerted action; with the 
“Form of Recognition,’ whether express: or implied, simple or conditional, 
de jure or de facte; wizh ‘‘Competence to Recognize’’; and with the ‘‘Bf- 
fects of Recognition,” tae last chapter including a detailed examination of 
the status of unrecognized governments before the courts of foreign states. 

Professor Arechaga is to be congratulated upon the careful and schol- 
arly manner in which he has analyzed his subject and upon the fairness 
which he has shown in presenting the conflicting points of view. His vol- 
ume, with its wealth of citations and references, is a valuable contribution 
to the study of a question which urgently needs to be brought under more 
specific rules of law. ; 
C. Q. FENWICK 
Of the Board of Editors 


The Grotius Society. Transactions for the Y ear 1944. Problems of Peace 
and War (Volume 30). London: Longmans, Green; 1945. Pp. 287. 


As usual, these Grotius Society papers and discussions are of great in- 
terest to the student of international law. They are divided into two 
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parts: (I) Procesdings of the International Law Conference of 1944; (2) 
Papers read befcre the Grotius Society in tae year 1944. In Part I the 
first paper, by Sir Arncld MeNair, gives us the latest authoritative state- 
ment of the position of British Ccurts m case of conflict between inter- 
national law ard municipal law. While the American jurist may find 
here little that is mew, several original ideas emerge from the discussion 
of the paper, and jurists from the United States, Belzium, The Nether- 
lands, France, Foland, Norway, and Austria zive brief analyses of the law 
in their respective countries on this difficult. and important question. 

Dr. Vladimir R. Idelson, a champion of individual rights, traces the 
emerging recogniticn of the individual as an international person, and 
advocates the grant to him of a right to plead in internacional courts. The 
difficulties in the way of such a solution a-e svressed by other speakers, and 
Professor Lautezpacht remarks that even as a mere object of international 
law the indivicual receives very inadequaze protection. Dr. ©. John 
Colombos’ paper cn the organization and functions of the future inter- 
national authority is now chiefly of historizal interesi, but one matter 
stressed by him and others is well worth rem2mbering today, namely, that 
without a just p2ace any world organization stands little chance of attain- 
ing its goal. In his presidential address Sir Cecil Hurst goes back to 
fundamentals, considering the nature of the state, the basic character and 
role of international law, and the explanation of its bincing force. 

In Part II Mr. Hugh McKinnon Wood spoke on ‘‘The Legal Relation be- 
tween Individuals and a World Organizatior of States.” dealing mainly 
with the status o? steff members of the world crganizatior, notably the mat- 
ter of their independence and their immunities. Dr. Clive M. Schmitthoff, in 
his paper ‘‘The International Corporation,’’ after surveying the precedents 
and proposals (B.LS., Inter-American Bank, UNRRA, and others), advo- 
cates the creation o? an international corporation, with special legal per- 
sonality, to facilitate the integration cf the various national economies into 
an ordered econcraic design, thus replacing irternational cartels and other 
combinations wh:ch vegulated many world mazkets in the past. The paper 
deals with the lagal rather than the economie problems involved in the 
creation of such an institution. Professor Lawrence Preuss deals with the 
American conception of jurisdiction with respect to conflicts of law on 
crime. After a doctrinal discussion followed By a review of legislation 
and leading cases, he concludes that the conception oè the strict terri- 
toriality of American criminal law is inaceuzate, for there is discernible 
in our law a marked extension of jurisdiztiona over crimes which contain 
extraterritorial elements. 

In his paper ‘‘The Organization of Post-Wer Peace,” Wing Commander 
W. J. Heyting maintains that war cannot be prevented by alliances, the 
League of Nations method, nor by pacifism, appeasement, or disarmament. 
Sanctions, too, have failed to prevent conflict. Thus, in his view, the only 
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way to prevent future wars is through ths provision for overwhelming 
force, a plan for which he presents, but belizves it should be coupled with 
an “‘Industrial Intelligence Organization” to report on unauthorized pre- 
parations for war. Dr. Egon Schwelb discusses legislation Zor enemy- 
occupied territory in the British Empire, showing thet the British enter- 
tained no doubt of -heir power to legislate notwithstanding enemy 
occupations. He shows, by numerous examples taken from the present 
war, that they never deviated from the doctrine that zhe local legal order 
of occupied territory remains in force as it existed at the date of occupa- 
tion, as amended by legislation passed by the legitimate sovereign. 

In the final paper Dr. Samuel Dobrin discusses ‘‘Soviet Federalism and 
the Principle of Double Subordination,’ a problem arising from the 
amendment of the USSR Constitution in F2bruary, 1944, with a view to 
giving the Union Reptblies some standing in internetional law. In the 
author’s view the result is a topsy-turvy arrangement which fails utterly 
to accomplish its object. 


On the one hand ... the rights of the Union Republics in interna- 
tional affairs have been made very wide, really unlimited, comprising, 
as they do, direct relations with foreign states, the conclusion of inter- 
national agreements . . . and the exchange of diplomats and consular 
representatives with ‘foreign Powers. On the otaer hand, the main 
instrument of the Union Republics for the exercise by them of their 
new rights is to be in every Republic a Union-Republican Commis- 
sariat for Foreign Affairs standing to the Unicn-Republican Com- 
` missariat for Foreign Affairs of the Jnion as a subordinate to a 
superior. 
JoAN B. WHITTON 


Of the Board of Editors 


International Contracts and the Antitrust Laws. By Harry A. Toulmin, 
dr. Cincinnati: W. H. Anderson; 1947. Pp. xviii; 1058. Index. 
$15.00. 


This volume is not a work of profound legal scholarship. Nor is its 
practical value to a lawyer obvious. The 18 points to be observed in draft- 
ing an international contract (pp. v—viii) would doubtless occur to the 
mind of any lawyer entrusted with such business, even if he had never seen 
this book. The same is true of the rather obvious gereralizations derived 
from a review of recent cases whick covers approximately 25 pages. These 
include such unassailable axioms as that ‘‘The law of international private 
agreements must therefore be view2d from the standpoint of international 
economics as well as from the legal standpoint” (p. 62); that the drafts- 
man should not be oblivious of the question ‘‘of what is best for the interest 
of the United States, koth economically and as a matter of national de- 
fense’’ (pp. 64-65); that it is wise to ‘‘look at these international private 


` 


a“ 


` 966 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | 


% 


agreements . . . rom the point of view of a country jury’ and to give 
consideration also to the laws and policies of the United States govern- 
iment’ (p. v). The author further points out that Canada, too, has anti- 
trust laws (pp. 187-212). . 
Similarly, while a convenient Pere of statutory provisions is 
offered in the Appendix (pp. 920-1045), it is likely that a practicing 
lawyer in.this field would have these (except perhaps the Canadian stat- 
utes) available in the U. S. Code Annotated or in The Federal. Antitrust 
Laws with Summary of Cases Instituted by the United States issued by 
Commerce Clearing House, Inc. The author's comments on the statutory 
materials scarcely serve as more than index thereto (pp 1-36, 44, 55-62). 
The bulk of the volume consists of testimony given by attorneys of the 
Antitrust Division at hearings befor2.the Senate Committee on Patents, 
77th Cong., 2d Sess., on S. 2302 (po. 72-127) ; and specimens of cartel 
agreements brouzht to light by the Division's investigations, (pp. 216-812), 
as well as of briefs (pp. 865-895), indictments. (pp. 313-376), and civil 
complaints prepared by the Division, together with specimens of consent 
decrees entered by the courts, in a number of antitrust Cases , PP 877- 
851). 
Doubtless it should be gratifying to EE of the Aalt "Division 
to learn that their literary productions in the course of cfficial business are 
saleable verbatim et literatim at $15.00 per volume, as well as suitable for 
presentation to the public eye in a more dramatized version by Robert-R. 
Young in his full page advertisements regarding railroad slow-down agree- 
ments. This reviewer, however, would have preferred a treatment of this 
material using a technique somewhere between those extr2mes: for example, 
a commentary on these cases written in the manner of Thurman Arnold’s 
Bottlenecks of Business (1940). For there is no doub: that an interest- 
ing account could be written about some of the agreements Toulmin sets: 
forth: for example, how tungsten carbide, manufactured at a cost of $8 per 
pound, was sold et an established prize of $453 by agreement with Krupp 
(pp. 115, 123); cr how everlasting matches were suppr2ssed (p. 172); or 
how the price o? radium was kept at $170,000 per gram until Canadian 
competition brought it down to $25,000 (p. 198); or of how restraints of 


‘trade operated with respect to hormones, fertilizer, dyestuffs, metals, ex- 


plosives, synthetic rubber, electrical and television equipment, and many 
other commodities (pp. 560, 50, 182, 148, 146, 183, 380, 772, 782). 

But perhaps, instead of a textbook useful to practicng lawyers or at- 
tracting the interest of the general reader, the author’s purpose was to . 
prepare a collection of materials admirably suited for a modified ‘case 
method” of instruction in the subject treated. His vclume differs from 
the usual type of case book in that, instead of judicial opinions, the student 
is taught to use indictments, complaints, decrees, and contracts as the basis 
of his study. The careful perusal of these original documents, without 
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the intrusion of comment or analysis by the author, might well prove as 

profitable and stimulating to the neophyte draftsman of international con- * 

tracts as Langdell’s methcd was to tke fledgling common law lawyer. 
Epwarp DuMBAULD 

Special Assistant to the Attorney General * 3 

Washington, D. C. 


De La Conclusion des Traités Internationauc: Etude de droit constitu- 
tionel comparé et de droit international. Ey Paul de Visscher. Brus- 
sels: Emile Bruylant; 1948. Pp. 294. 


This study deals with a muck debated problem in international and 
municipal law—the international validity cf constitutional limitations 
upon the treaty-making power. The author modestly suggests that he 
merely wishes to make a small contribution toward the solution of the 
problem and then sets about his task in a very systematic and objective 
manner. He apparently has no a priori convictions. He has no particular 
doctrine to prove. He merely starts with the well-known fact that the rise 
of representative government has resulted in a rather embarrassing split of 
authority, in many countries at least, between the chief of state and the 
legislative branch of government with respect to treaty-making. Until 
_the end of the eighteenth century the treaty-making power was vested 
almost exclusively in the chief of state. Today, while the chief executive 
still speaks for his state in its dealings with other countries, the treaty- 
making power is beset by a whole series of constitutional limitations 
. designed to safeguard the prerogatives of the legislative assembly. Given 
this situation what happens if the chief of state ratifies a treaty in violation 
` of a constitutional provision limiting his authority? This is the specific 
question to which the writer turns his attension. Part I of the book is. 
devoied to a rather detailed examination of the constitutional procedures 
found in various countries. Part II deals with diplomatic instruments 
such as full-powers, instruments of ratification, and the clauses relating 
to ratification normally found in treeties and conventions. In Part III the 
author turns to the practice of nations examining certain international 
incidents including arbizral awards and the decisions of the Permanent 
Court of International Justice. In Part IV he looks at the problem from 
the theoretical point of view witk particular reference to the monist 
and dualist schools of theught. Finally in Part V he pulls the threads of 
earlier chapters together and preser:ts his. own interpretation. Given the 
- existence of far more important virgin fields which the international lawyer 
must help cultivate if world peace is to be preserved, some readers will be 
inclined to argue that it is a waste of time to work over ground now that 


* Views here expressed are those of the author, and not ‘necessarily those of any govern- 
mental department. 
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has already bean plowed many times in the past. Nevertheless, the writer 


has turned out a scholarly monograph which deserves the attention of 


serious students of international law. 
Francis O. Wincox 
Washington, D. C. i 


Full Powers and Ratification: A Study in the Development of Treaty- 
Making Procedure. By J. Mervyn Jones. Cambridge: Cambridge Uni- 
versity Press; 1946. Pp. xy, 182. ` 


In view of the various studies which have appeared during the past 
twenty years r2latirg to the problem of ratification some students of inter- 
national relations may wonder why the present volume is necessary. It 
is true that the author has uneartked no new problems of world-shaking 
importance. It is trve too that three of the nine chapters included in the 
book have already been printed in this Jovznat or in the British Yearbook 
of International Law. But on the whole zhe reader is impressed by the 
facts that the work is scholarly, is well written and closely reasoned, and 
that the autho? has used both his primary and seconcary sources exceed- 
ingly well. Moreover, in applying an essentially historical approach to 
an important subject which has heretofore been treated mainly from the 
point of view of doctrine, he has made en interesting and worth-while 
contribution to the study of contemporary diplomacy. 

The book is zoncerned primarily with the procedure of treaty-makinz— 
with the methcds by which international agreements are concluded. It is 
essentially, therefore, an analysis of the main changes which have taken 
place during t22-last three hundred years in the practice relating to the 


‘conclusion of treaties from the relatively simple transactions of chiefs of 


state of the seventeenth century to the more complex agreements -of the 
modern state system. The work is dividec into two main parts. Part I 
deals with the history and importance of full-powers and the changing 
nature of the full-power in view of recent developments in modern diplo- 
macy. Part II deals with the meaning. nature, form, and effect of 
ratification and the development of the do2trine and practice relating to 


ratification. Fcllowing this analysis there eppears a ckapter on the consti-. 


tutional limitations on the treaty-making power. An eppendix of selected 

documents illustrative of the arguments developed in the book makes the 

volume more useful. 
Throughout she work much attention is g-ven to certain modern develop- 


ments in the field: of diplomacy. Thus the new doctrines of publie law- 


growing out of the French Revolution and the resultant growth of ‘con- 
gressional government in the world have changed considerably the meaning 
and use of the full-power and the nature of the ratification process. Simi- 
larly, such developments as the great increase in the number of interna- 
tional conferences and the use of inter-governmental and inter-depart- 
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mental agreements have had their impact. The author analyzes these 
` developments and places them in thzir proper historical perspective, 

Very often students of internaticnal affairs are inclined to become so 
concerned with the day-to-day functioning of diplomacy that they fail to 
ecmprehend the true significance and meaning of the institutions and the 
procedures which the modern state system has evolved for the conduct of 
foreion affairs. This is the kind cf book that will help us avoid such 
pitfalls. 

; Francis O. Wiucox 

Washington, D. C. 


Le Contrôle International de l’Exécution des Conventions Collectives. 
By Paul Berthoud. Geneva: Imprimerie de Saint-Gervais; 1946. Pp. 
359. 


Dr. Berthoud’s study cf international control of the execution of multi- 
partite conventions is a conscientious attemp to draw some general con- 
clusions from a detailed survey of the provisions and proposals for such 
control in five selected fields—minorities, mandates, labor, narcotics, and 
disarmament. The final chapter draws the threads together and presents 
a classification and critizal comparison of the elements of international 
control—its functions, organs, and instruments. Under ‘‘functions’’ the 
author distinguishes between occasional and regular (‘‘permanent’’) con- 
trol. Occasional control is that which is applied only on particular occa- 


sions, as when violations of a convention are alleged or suspected. Regular ' 


control consists of measures of supervision which are constantly or periodi- 


cally applied irrespective of the existence of specific grounds for suspect- | 


ing that violations have accurred.or may occur. Another distin¢tion made 
by the author is between ‘‘technieal and judicial’ control on one’ hand 
and ‘‘political’’ control on the other. Under ‘‘organs of control’’ the 
composition of the organs and the mode of appointment of their members 
are discussed. Under ‘‘instruments of contral’’ the author considers vari- 
ous devices, such as periodic reports, questiornaires, petitions, complaints, 
and investigations, whica have been used or proposed for assuring the 
execution of conventions. The author makes many sensible observations 
with respect to the effectiveness of the various elements of control. 

In recent decades hundreds of books have aztempted to deal with various 
problems of international administration. Al too often the authors seem 
to assume that the paper work of the organization concerned adequately 
portrays the realities of the problems. Dr. Berthoud has not entirely 
escaped this tendency. In large part his conclusions are based on the 
provisions of the conventions and discussions at conferences supplemented 

. by theoretical considerations rather than on concrete data as to the results 


actually obtained. It is not without significance that he devotes almost . 


as much space to the abortive propcsals for the control of disarmament as 
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' to the relatively successful organization fcr the contrcl of narcotics. His, 
theoretical anc formalistic approach does not permit him to see, for in- . 
stance, that ths participation of national administrative officials in inter- 
national contrcl crgans often leads to betzer codrdinazion of execution of 
: the conventions on the national level. On the other hand, Dr. Berthoud 
appreciates the practical importanc2 of tke difference between essentially 
non-political okjects of control, such as narcotics, and political objects such 
as ~ninorities, mandates, and disarmament. Dr. Berthoud’s approach, 
however, preclades any fruitful consideration of the real nature of this. 
difference and of the underlying obstacles to effective systems of interna- 
tional control. With all its shortcomings, this book is of considerable in- 
terest at this time; its convenient and logi> 22] classificazion of the elements 
of control is perticularly useful. 

: OLIVER J. Lissrrzyn . 
Columbia University 7 : 


Interpretations of Modern Legal Philosovhies. Essays in Honor of Roscoe 
Pound. , Edited by Paul Sayre. New York: Oxford; 1947. Pp. ix, 
807. $12. 50. 


Since it is only intended that the reviewer should comment here on those 
portions of this bcok that concern international law, it is obvious that such 
a treatment will give an inadequate evaluation of the book as a whole. A 
mere glance at the names of the thirty-eight contributcrs and the subjects 

‘upon which thay write is impressive. It is a tribute of high quality to 
Dean Pound nas position in legal thought and education is so significant. 
The old world as well as the new, she Coatinental as well as the Anglo- 
American legal system, are represented. here by outstanding exponents. 

, While a few ar2 stort general essays, many are carefully documented with 
numerous notes end citations. An illustration of the latter is Jerome 
Frank’s fifty page unconventional sketch of Blackstone with three hun- ` 
dred and sixty-five footnotes. In 2 differen framework is Hans Kelsen’s 
‘The Metamorphoses of the Idea of Justice’’ primarily based upon the 
Nicomachean Ethics. From Rome comes Dr. Del Vecchio’s thoughtful 
“Truth and Uxtruth in Morals and Law.” This is buz to name a few- of 
the many scholars who have joined autbcrsaip in the volume. 

Of particular inzrest to the student of international law is Lord Wright’s 

. essay on ‘‘Nationel Law and International Law’ with which the book 
closes. The point of view espoused by Lord Wright is che subject of much 
controversy among scholars and it is not clear that the author has advanced 
our thinking ir his presentation. Briefly his question is ‘‘whether there 
ean properly ba said tc be an internationzl criminal law and what is its 
legal basis and by what machinery it can te enforced.’* It is not surpris-. 

‘ing that the Loncon charter followzd at tke Nuremberg trials underlies 
the argument cf Lord Wright, but to rest his case upon convention and 
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treaties—particularly the Hague Convention of 1907—is an attempt to 
create within internatior.al law a common law system of criminal offenses, 
a pestulate which remains to be proved. The recent trial of war criminals 
is a precedent but harcly more than that, and though it may point the 
the way it is somewhat forced to attempt to link such application to 
natural law and reach the conclusion that there is a body of such common 
law in international law. 

In Professor Goodhart’s essay on ‘‘An Apology for Jurisprudence’’ 
some attention is given to the requirements which international law must 
meet if it is to be regarded as law im the same sense as national law. The 
author first considers tke definitions of law as given by Austin, Dicey, Gray, 
and others of the ‘‘state law school,” and then of Kelsen. As to the last: 
mentioned it is rather unexpected to find Professor Goodhart observing 
that ‘‘This view that war is a sanction for international law will come as a 
surprise to many persons.” Having criticized other definitions, the author 
proceeds to state his own—that law is ‘‘a rule of human conduct which is 
recognized as being obligatory.” International law would thus be obliga- 
tory because of membership in an international society. From this he 
proceeds to enumerate the essentials required to regard international law 
as law. These he states to be the organization of an international society, 
the recognition of the obligatory character of its rules under all circum- 
stances, the recognition that violation of its rules in regard to one member 
is a wrong against all and finally that the rules must be concerned with 
basic principles. 

Readers of this Journan may be particularly interested in two other 
essays in the volume. Dr. Chroust, a former Research Fellow of Harvard 
Law School, presents a thoughtful essay ‘‘On the Nature of Natural Law.” 
The paper ‘‘On the Everlasting Values of the Spanish School of Natural 
Law’? is a very clear and sympathie treatment by Dr. Alfredo Mendizabal 
of the great scholar Franciszo de Vitoria. 

Considering the volume as a whole, one is presented here with a compi- 
lation of high scholarstip and catholicity of interest so Shane ctensiie of 
the man to whom it pays tribute. 

l Lions, H. Laine 
Umversity of Michigan 


. Protection of Foreign interests. By William McHenry Franklin. Wash- 
ington: Government Printing O-fice; 194€ (Department of State Publi- 
cation No. 2693). Pp. vii, 328. $1.50. 


This is the sort of book which students will welcome from the Depart- 
ment of State, and the sort which would appear to be extremely useful to 
Foreign Service officers. In every field of knowledge there are odd corners 
which have never been well explored and one of these is the practice by 
which the diplomatic agents of one state stationed in a second state protect 
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the interests of a third state within the second. In its <raditional position 

-as a neutral the United States has had a great deal of experience in such 
activity. Mr. Frarklia has drawn his matezials from she files of the De- 
partment and has thereby cleared ug for students, as well as for adminis- 
trators, one of the odd corners of diplomatie practice. Many of our dip- 
lomats during the past third of a century Lave doubtless wished for such 
an exposition as this. 

Mr. Franklin distinguishes between ‘‘good officers” o> ‘‘representation’’ 
and ‘‘protection’’ as the proper term to use, and justifies the latter. He 
devotes three chapters to historical development and derives therefrom ten’ 
basic principles which may be summarized as follows: absence of repre- 
sentation by the protected power is a requisite; an official request (except 
in extreme emergencies) is needed; the government and not the official 
grants the protection; the consent of the lceal power is required; resort to 
foreign protection is not necessarily a severance of relations; protecting 
officials do not b2come officials of the protected power; nationals of the pro- 
tected power are not assimilated to nationals of the protecting power; the 
presence of a protecting power does not alter the responsibility of the 
local state toward éliens; a protecting official should ‘not act contrary to 
the interests of Lis own government; end pro-ectior. is given to the interests 
of a state rather than to those of a government. Two more chapters deal 
with Administrative Procedures and Specific Functiors, and eleven ap- 
pendices give a great ceal of information as to actual practice. 

It is a compact and authoritative Ettle book. The chief criticism which 
this reviewer has to offer is that it should have been longer; its brevity is 
doubtless explained by the small amount of money which the Department 
has for such publicatiors. The author cou-d doubtless have contributed 
answers to othe? questions, such as the right of a conquering power to 
take over from protecting powers within the conquered area the files and 
assets of the protected power. Does this depənd upon tie terms of peace? 
Perhaps articles could bə written in the Department of State Bulletin in 
further development, and in accord with the praiseworthy recent practice 
of the Bulletin. The book itself, however, is tc be praised as a valuable 
Wumination of what has been a rather dim ecrner. 

CLYDE EAGLETON 
Of the Board of Editors 


Papers Relating to the Foreign Relations of the United States, 1931. 
Washington, D. C.: Government Printing Office; 1946. Vol: I, pp. vii, 
961. $2.75; Vol. Il, vp. exvi, 10&2. $8.00; Vol. III, pp. eviii, 1091. 
$2.75. Indices. 


The year 1931 covered by these volumes was characterized by a worsen- 
ing of the economie situation of Eurcpe and by Japan’s thrust into Man- 
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churia. The State Department was endeavoring by various means to avoid 
further involvement in foreign controversies. Volume I is taken up very. 
largely with economic questions growing out of the warld-wide depression 
and the endeavor to arrest further degeneration of economic conditions 
in Europe. On June 21, 1981, President Hoover proposed a moratorium 
on the inter-governmental debts growing out of the peace settlement of 
1919. This was followed by long and difficu:t negotiations with the repre- 
sentatives of other nations, especially of France and Great Britain, whose 
economy would be affected by changes in the disposition of German repara- 
‘tions. The volume contains numerous memoranda, exchanges of notes and 
other communications relating to these negotiations. 

The year 1931 was also characterized by political unzest and revolutions 
in the Latin Americar. area. These events are reflected in the corre- 
spondence contained in the last portion of Volume I end in the oe half 
of Volume II. 

Volume III deals mainly with the Far Eastern crisis idiote the oc- 
cupation of Manchuria by Japan end the beginning of Japanese military 
aggression. The volume also contains the record of zhe negotiations for 
the relinquishment of ss aaa rights in China by the United States 
‘and other powers. 

While much of the material is not directly within she field of interna- 
tional law, certain legal aspects of our foreign relations are not neglected. 
A ruling of the Deparment going back to 1925 when Mr. Kellogg was 
Secretary, is quoted in full, showing that the Department intends to ‘‘give 
special attention to the publication of important decisions made by 
the Department relaticg to international law, with a view to making 
available for general study and use the annual contributions of the 
Department to this important branch of jurisprudence’ (Volume I, 
pp. iii and iv). An example of this kind of material is furnished by the 
record of the negotiaticns for the relinquishment of: extraterritoriality in 
China, although the final acts came later. Another example is found in 
Volume I (pp. 821-824). On Ncvember 13, 1930, tae representative of 
Czechoslovakia in Waskington requested the Secretary of State to supply 
information as to the extent of the immunity of a foreign state before the 
courts of the United Siates and also as to whether diplomatic missions of 
the United States in foreign countries are entitled to represent their own 
government before the courts of such foreign states. No facts are given 

‘upon which the inquiry was based. The Secretary of State responded 
briefly saying that forzign states are immune from suit although there 
is no provision to that effect in the Constitution or in any Federal statute. 
The Secretary cited a few cases decided in our Federal courts but none 
more recent than 1902. Recent litigation has shown that such immunity 
is not unlimited and the problem will some day become acute. It has long 
ceased to be of mere academic interest. 
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The reviewer may perhaps be permitted to suggest thet the usefulness of 
volumes such as these would be greatly enhanced if a statement relating to 
the final result cf the negotiations upon each general subject-matter would 
accompany the co‘Jecticns of documents. This was done with notable 
success in Volume XIII of the Paris Peace Conference Series recently 
published. ee i i 
i ! ` ARTHUR K. KUHN 
Of the Board of Eiitors l 


\ 

American Military Government: Its Organization and Policies. By Hajo 

Holborn. Washington: Infantry Journal Press; 1947. Pp. xiv, 244. 
Maps. Appendix. Index. $3.50. 


Professor Holborn has made a valuable contribution to the very in- 
adequate literatare on the subject treated, by producing the first work 
to come out of World War II dealing withthe problems encountered by 
our Government in the formulation of military government policy and its 
application in oeeupied areas throughout the world. Although the main 
text of the book contains only 104 pages the author Las managed, in a 
pleasant and skillfal manner, to present a fairly complete and adequate 
picture of top-level poliey formulation and planning with respect to the 
American occupation of Italy, Germany, Austria, Japan, and Korea. As 
the title implies, the book is confined to policy and planning only, and no 
extensive mention :s made of administration. The major political docu- 
ments on Ameriean and.Allied Military Government, same of which have 
not been heretofore published, are brought together in the Appendix. 

Although the author sżates that he ‘‘hopzs that this hook will be found 
helpful by all those who want to inform themselves about the management 
of Americar military government and its general policies during and since 
the War,” one finishes this book with a feeling of bewilderment and con- 
fusion which is definitely not the author’s fault. It is rather a tribute 
to the skill and clerity with which Dr. Holborn, formarly in charge of 
civil affairs and military government for the Office of Strategie Services, 
has presented the picture of the gradual evolution of military government 
policy from a staże of organized chacs to its present state of codrdinated 
confusion, which is largaly due to the result of Russia’s refusal to co- 
operate in carrying out the terms of the Potsdam Protoccl. This technical 
volume will interest the general reader only slightly, but serve as a reference 
work in policy formation; actual field operations are given little attention 
here. . ; 

As early as 1941 the War Department realized that, as a result of the 
unprecedented scale of modern warfare and the necessity for waging all > 
military campaigns in friendly territories before the Allied armies could 
reach enemy soil, arrangements would have to be made to keep the civilian 
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populations from interfering with military operations. Additional plans 
would have to be made with respect. to these matters in enemy territory and 
complete Allied administrations would be required to replace the defunct 
governments in Japan and Germany. Of prime importance during com- 
bat was the protection of the health and security of the Allied forces, 
which depended to a lerge measure upon the prevention of outbreaks of 
disease, food riots and other disturbances. After surrender new problems 
of rebuilding friendly administrations and establishing new governments 
in enemy territories would have to be met. Thus it was realized that civil 
affairs (in liberated areas} and military government (in enemy areas) 
operations were bound to assume significar:t roles and were an essential 
contributory requisite for the successful conduct of military operations. 
as well as peace negotiations, and, as such, called for special planning and 
preparation: As pointed out by the author, ‘‘Civil affairs activities were 
undertaken to enhanc: the successful accomplishment of military eam- 
paigns, but were no less motivated by the earnest desire to conduct a 
civilized war from which it was felt an easier path would lead to an endur- 
ing peace.” 

During 1942 various agencies concerned themselves with civil affairs and 
military government pianning. It was not until April, 1943, however, that 
the War Department established the Civil Affairs Division with ‘‘ primary 
function to inform and advise the Secretary of War in regard to all matters 
within the purview of the War Department, other than those of:a strictly 
military nature, in arzas occupied as a result of military operations.” 
Thus for the first time since our entry into che war did civil affairs receive 
any representation on the highest staff and War Department level which 
it required in order tə achieve the coérdination with other agencies so 
necessary for successful operations. 

Considerable chaos and confusion continued, due to a continued lack 
of coérdination and proper liaison between the leading policy-making 
agencies, until, December, 1944, when SWNCC (State-War-Navy Co- 
ordinating Committee) was established as a much-needed working link 
between the armed services and those responsible for foreign policy. This 
agency is still in operation and is at present functioning smoothly and 
efficiently. 

Further difficulties were encountered in connection with difficult com- 
bined (United States and Great Britain), tripartite (British, United 
States and Soviet Russia), and quadripertite (Great Britain, France, 
United States and Scviet Russia) negotiations with respect to overall | 
pelicy. `’ ë i 

Throughout its period of operations our military government has been 
_ hampered by lack of competent personnel, an unfavorable press, and the 
ever-present lack of a definite foreign policy. Added to this is the per- 
sistent hope of the Wer Department tkat a civilian agency will be estab- 
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_ lished to relieve it of its burdens. If chaos and confusion have arisen in 
military government field operations, they have merely reflected the lack 
of codrdinated policy at the top levels, as a result of which military govern- 
ment field perscrnel in the various theaters of operation have had to 
adopt a trial and error method and more or less shift for themselves. 

American militery government should be judged by its success or failure 
in achieving the political objectives of the United States and it should 
not be forgotten that in attempting to achieve these objectives American 
policies have to te harmonized with those of other powers and the applica- 
tion of these objectives in the field has to take into account the attitudes 
of officers representing other nations. 

That military government now plays an important part in American 
foreign relations and constitutes a significant effort toward the achieve- 
ment of a secure foundation of peace has been clearly borne out by the 
events of the past year. It has therefore been a unique test of American 
ability for constructive leadership in international administration and in 
the formulation of policies designed to continue the coöperation of the 
Allies in periods of peace. 

: Eu E. NOBLEMAN 
Department of Justice 
Washington, D. C. 


American Military Government in Germany. By Harold Zink. New 
York: Macmilen; 1947. Pp. 272. Maps. Charts. Index. $4.00. 


When our Army and Navy were establishing schools of military govern- 
ment during the war ore serious problem was caused by the lack of ade- 
quate texts. This was du2 mainly to the fact that cases of military occupa- 
tion by our militery forees had been rare and brief. The gap in adequate 
works on the subject is rapidly being filled with the appearance of ex- 
cellent treaties on cur military occupations undertaken during and since 
World War II. The present study of our occupation in Germany is one 
of the best to app2ar so far. True, since the job promises to be a long one, 
and the situation in Germany is still in full development, Professor Zink’s 
work is by no means definitive; it should rather be considered in the 
nature of an interim report. 

As such it is admirable. Trained in political science and government, 
and rich in experience gained with our army and military government in 
Europe, where he was editor of the Handbook for Military Government in 
Germany, the author gives us an expert and critical analysis of this whole - 
vital experiment. The book is lively, comprehensive, and authoritative. 
Professor Zink does not pull his punches; at the same time he almost leans 
over backward in his effor to be fair and impartial to all concerned. Of 
course the specialist in international law will find here little of direct in- 


BOOK REVIEWS AND NOTES. | < 977 


terest; there is not a word in the book, on the international law of military . 
government. But it gives us the facts and 2riticism which the student of 
the law, and the jurist who frames it, can neglect only at their peril. 

So much important material is contained in this book that a reviewer 
finds it difficult to do is justice. Dne can find here little to criticize, al- 
though some students of Germany will not agree with the assertion that 
‘‘the experience of the first World War in Cermany seems to indicate that 
it is more important to fill key positions wich the strongest available men 
than it is to get rid of followers of the conquered regime, important as the 
latter may be’’ (p. 145). Also it seems that the author-might have spared 
a few words of commendation for the United States Constabulary, trained 
by General Harmon tc be a mobile force of disciplined and competent 
men to keep order in our zone. 

According to Profeszor Zink ar. unprecedented amount of preparation 
was made both in Washington and in Europe for our task of military gov- 
ernment. This included bcth the drafting of blueprints and the training 
of specialists. Too much emphasis, however, was placed on the combat 
phase of military government, to tae neglect of the more difficult and more 
important post-combat phases. Furthermore, much of the value of planning 
was lost through divided counsel and because of uncertainty as to means 
and ends. Also many direztives failed to reach their destination, or were 
modified or even completely disregarded by army commanders enjoying 
wartime autonomy long after V-E Day. Many officers, after months of 
intensive special training, were never used in military government at all, 
were released when their points came up, or were permitted to resign when 
discouraged over various defects in our polizy. ‘‘At a very critical period 
American military government in Germany found itself without adequate 
personnel’’ (p. 87). ‘Too many positions of high responsibility were given 
to army brass who, while sincere, had no qualifications for the task, or 
were unsuitable for otk2r reasons. 

Some of the most important divisions were woefully understaffed; this 
was particularly true cf the sections dealing with education and democrati- 
zation. In fact the author finds that these. divisions have accomplished 
wonders in the light of the many extraordinary difficulties they had to face. 
In the matter of democratization (p. 185), 


Too much emphasis was placed on the holding of elections, the fram- 
ing of constitutions ard laws. the setting up of machinery, and other 
more or less mechanical techriques. Too little aztention was given to 
cultivating Germens disposed to support a democratic system in 
Germany, filling public offices with able Germans who could be ex- 
pected to fight for the democratic cause during critical periods of at- 
tack in the future, and educating the Germans as to the meaning of 
representative democracy. 
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‘ Denazification, which received the greatest attention from both military 
government cfficers and the American public, was mcre comprehensive and 
‘energetic in our zone than in any of the others. Bat our success in this 
matter was'compromised by shifting policies end lacE of codrdination. In 
fact “at one tims during the early Summer of 1945 the American military 
government detechmenis were operating under four different denazifica- 
tion directives’? (p. 187). The largest American division, however, wes 
by all odds that dealing with the economic program. Here again division 
of authority, a vague and changing policy, delay in aking up our minds 
as to the amount o2 industrialization to be permitted (here, as elsewhere, 
the Morgenthau sckocl exercised a harmful infiuence), and above all the 
unexpected failure to achieve the economic wnificaticn cf Germany envis- 
aged at Potsdam, eombined to prevent the attainment of our economie 
objectives. 

In sum; the American occupation policy hes failed tc meet the crucial 
test, namely, ‘‘not- whether the United States has policies but whether it 
has a clear-cut and reasonably well integrated set of plans based on a care-. 
fully considered and firmly grounded policy decided at the AEREN politi- 
cal level”? (p. 201; :talies as in text). - 

' But it would te an exaggeration to say that our action in Germany has 
been a complete feilure. We have chosen to learn the herd way-—through 
‘trial and error (p. 295), and we have ‘‘finally apparantly achieved a fair 
measure of success in this undertaking” (p. 208). Nor is it too late to 
‘undertake the reforms which, in the author’s view, are necessary if our 
program is nct to fail. These reforms are (p. 262 ff): 


(1) An organizaticn perfected by Washingtcn to cazry out the American 
policy of reéducation and democratization ; 

(2) The development of an awareness and interest on the part of the 
American people; 

(3) A definite commitment to remain in Germany for at least a 
ten years; 

(4) The esiabHshment, at the earliest -possible moment, of a civil ad- 
ministration to direct Am2rican reconsiruction efforts in Germany; for this 
purpose, a separate agency, but of necessity assured >f edequate financial 
support by Congress; : 

(5) An all-out. efort to unify the four zores, for the reason that the. 
success of our military occupation policy in Germany depends on the de- 
gree of codperation among the occupying Powers. 


All students of internetional problems will agree wita Tee Zink 
that ‘‘The suecess cr failure of Allied military government in Germany 
will. in the long run determine in large measure whether the world can; 
look forward to peace and reasonably stable economie conditions or whether 
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it will have to face agair the horribly forbidding prospect of war on a 
world-wide scale and economie chaos’’ (p. 5). 
: Joun B. WHITTON 
Of the Board of Editors 


International Transport and Communications. London and New York: 
Oxford University Press: International Air Transport. By Brig.-Gen. 
Sir Osborne Mance. 1944. Pp. ix, 117. International Telecommunica- 
tions. By Brig.-Gen. Sir Osborne Mance, 1944. Pp. xii, 90. Index. $1. 
International Sea Transport. By Brig.-Gen. Sir Osborne Mance, 1945. 
Pp. xii, 198. Index. $3. International River and Canal Transport. 
By Brig.-Gen. Sir Osborne Mance. 1945. Pp. viii, 115. Index. $1. 
International Rail Transport. By Sir Ralph Wedgwood. 1946. Pp. 
xii, 162. Index. $3. Frontiers, Peace Treaties International Organi- 
zation. By Brig.-Gen. Sir Osborne Mance. 1946. Pp. x,196. Index. $3. 
International Road Transport, Postal, Electricity and Miscellaneous 
Questions. By Brig.Gen. Sir Osborne Mance. 1947. Pp. vii, 258. 
Index. $3.75. 


The increase of speed and efficiency in moving passengers and freight 
and in transmitting messeges has brought the individual parts of the 
world appreciably closer ‘together, and international transportation and 
communication have become factors of growing importance in world poli- 
tics, commerce, and social developments. Under these circumstances the 
studies which Brig.-Gen. Sir Osborne Mance, the distinguished British 
transportation expert, has published under the auspices of the Royal In- 
stitute of International Affairs are serving a real need, particularly since 
they offer a wealth of both facts and ideas. Sir Osborne himself is the 
author of all sections on the various modes of transportation and communi- 
cation except for the volurae on railways which is written by Sir Ralph 
Wedgwood, well known retired railroad executive. Mrs. J. E. Wheeler, 
Mr. Campbell Adamson and Dr. Paul Christophersen acted as assistants 
to the authors. 

The ties which have been established through transportation and com- 
. munication between continents as well as between individual countries 
are thoroughly discussed. Particular emphasis is given to the questions 
of international organization. It is obvious that not only physical inter- ' 
connections but, in addition, a grea; variety of treaties and conventions: 
between governments as well as agreements between operator administra- 
tions became necessary to facilitate the exchange of passengers, freight 
and messages. But there is a markec distinstion between the use of inland 
routes and their facilities by foreign operators—as in the case of water, 
air, highways, pipelines—on the one hand, and the conveyance of foreign 
traffic—partly in foreign vehicles—sy inland operators (railroads, tele- 


. portation ~ ae communication developed separately in watertight com- 
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déeinable! and to the extént to which“ thera is an. international 
ie iper- development and maintenance of fecilities (as on. intér- 
ater ways). Sir Osborne’ s discussion of al these’ questions is 







partments—except for some not toc successful attemp7s by the old League | 
of ‘Nations tosttdy borderline. questions, zuch as thcse between rail and | ¥ 


. water and between rail and motor. Sir Harry advocates action to build 
-.up overall organizations for all modes of transportation and communica- ., 
’ tion and to place them under the Social and Economie Council of the. ` 


United Nations thereby leaving enough freedom for horizontal and vertical 
coöperation between individual groups.* | A 

In his study of the freedoms of the air the author 3s inclined to see the | 
best possibility for proper division of traffiz in reciprccity agreements and 
he would go muci Farther in sea-air combimations than is permitted under 
present United States regulation. He thinks that through pooling of 


Services and, ultimately, through insernational corporations, many pressing 


“international prodlems can be solved in traxsportation end communication. 


OE cepa) 


-Students of transportation who have realized the strong competition 


which fuel cazriers experience from elestzic power ~ransmission ‘will be 
“pleased to find this field. included in ths discussion. There is also a 


l thorough treatment of the methods to beuzed when n2w boundaries cross, 


or interfere with, existing transportation lnes. 

‘Sir Osborne s interest in the problems of transport c>ordination ** is ap-. 
Saki when he explains the possibilities for international codrdination. 
Most American readers will not, hcwever, agree with his theory that gov- 
ernment ownerskip (not operation) of zll transport properties would 


“equalize fixed charges and thus assure fairness of competition between all ' 


carriers. 

International transportation and commtnication have important bear- 
ings on world security. The various organizations which are recom- 
mended for other purposes can also render useful services under the direc- 


' tion of the UN Security Council. International air transport and wire and’; 


wireless communizatior. corporations would according to Sir Osborne’s sug- 
gestions facilitate security control. Mr. Henry. Wallace is quoted as going 
one step further by advocating operation of international air services by 
the air arm of the United Nations. 

* The attempte which the European Central Inlend Transpor; Organization made in. ; f 


this direction during its two years of existence are wot mentioned. 
** See for instance his The Road and Rail Transport Problems, London, 1940. 





*” BOOK ‘REVIEWS AND NOTES ; au 





Events in international transportation end eommuniéation’ move : 80 a 
rapidly that the publicati ion from time to time of revised editions ‘of these 
valuable studies would b2 highly welcome. . ; 

“g x. ocean 
The American University ee SO 





Scientific Man vs. Power Politics. By Hans J. Morgenthaw:: Chicago: 
University of Chicago Press; 1946. Pp. x, 245. Index.. $3.00. ~ 


It is difficult to express the intellectual excitement with which the reviewer 
has read and reread this sincere and challenging little book. The challenge 
‘is fundamental, aimed d:-rectly at our accustomed methods of thought and 
action, and will probably arouse meny an irritated response. | 
At the risk of oversimplification, Professor Morgenthau’s thesis may be 
sketched as follows: ‘‘Sc-entific mar, forever in search of the pailosopher’s 
stone, the magic formule which will provide scientific certainty in an un- 
certain world, is trapped in the blind alley of his own [rationalist] philos- 
ophy. Dazzled by the success of the scientific method’’ and assuming 
“*that the social world is susceptible to rational control conceived after the. 
model of the natural sciences,’’ he attempts 30 substitute the collection of. 
data for political wisdorn and scien-ifie formulae for statesmanship. Con- 
vinced that political and social problems, like those of mathematics and ` 
physics, ‘‘can all be solved rationally and with finality, once the right 
formula is discovered,’’ he disregards the lessons of experience and con- 
demns himself to continual defeat ard frustrazion. By regarding reason as 
the primary motive of hxman action, by assuming that social action can be 
controlled through the szientific reason of tke ‘‘social engineer,” and by 
regarding politics as arbitrariness and unreason, and therefore a disease to 
be cured through the application of reason, rationalist philosophy has ended 
by misunderstanding the nature of man, the nature of the social world and 
the nature of reason, sinze reason itself submits to the control of irrational 
forces. i 
In the field of international affairs, continues the thesis, ‘‘the Western 
world has developed a political philosophy without a positive concept of 
politics.’’ Politics being an evil per se, it was for ‘‘the science of peace’? 
to detect that harmony o= interests which in a rational world must underly 
apperent conflict, and formulate it as a scient-fic proposition. ‘‘ Territorial 
‘claims, sovereignty over national minorities, the distribution of raw ma- 
terials, the. struggle for markets, disarmament, ... the peaceful organi- 
zation of the world in zeneral—these are not ‘political’ problems to be 
solved temporarily and always precariously cn the basis of the respective 
distribution of power among quarreling nations and of its possible balance. 
They are ‘technical’ prablems for which reason will find one, the correct 
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solution, to ‘the aiia of all othérs, the incorrect ones. . The quest 


for and the defensa of power ‘then become aberrations from tha scientifie -` 


| attitude, which looxs for causes and remediés. . . . If we do not like the 
way things are, let-us look for their cause and aiaga things by changing 
the cause. ‘ Thére is essentially nothing to fight for; there is always some- 
thing to analyze, to undarstand, and to reform” However, until the gov- ` 
ernments of all nations become so reasonable as to permit the substitution | 
of scientific standerds for political evaluations, they may have to be co- 
erced by the rule o? law into abiding by reason. Yet zhe ery for ‘ ‘order f 
“under law” as an alternative to international anarchy is itself frequently 
based on the rationalistie assumption of the intrinsic regulative powers of 
` the rule of law irrespective of social conditions. : 
| The failure of.“ the science of peace’’ ta give guidance, for successful 
political action is in pars the failure of the rationalist philosophy to under- 

: ‘Stand the nature of man as an essentialy irrational political animal.. 
Politics is a struggle for power over men and power politics is inseparable 
‘from social life itself. ‘‘In order to eliminate from the political sphere 
not power polities—which is beyond the ability of any political philosophy 


. or system—but th2 desiructiveness of power politics’’—what is required - 


‘igs not the rationality of the engineer but the wisdom ‘and the moral 


strength of the.statesman. The social word, deaf to the appeal to reason ” 


pure and simple, yields only to thas intrizate combinetion of moral and 
material pressures which the art of the statesman creetes and maintains. 
. As Goethe's visdom put it: ‘While trying to improve evils in men and 
siveumatunées whieh cannot be improved, one loses time and makes things 
. worse; instead, cn2 ought to accept the evils, as it wer2, as raw materiala 

- and then sesk tə counterbalance then.’ ” 
Such, in part, is Professor Morgenthau’s thesis. Iti is iot his intention 
.to provide a hend-book on the art cf polities: ‘‘A bock such as this can 
‚picture the disease but . . . must leave the production of neat and rational 
‘solutions a those who believe i in the philosophy a against which this book is 

"i written.” | 
_if the auzhor oczasionally places upon his premises a burden which they 
will not support, the baok nevertheless desarves a wide reading. Whether 
‘or not the bankrustzy of modern statesmanship stems :nevitably from the 
misconceptions cf rationalist’ philoscphy may be open to debate; but the 
_ decadence of the political art, the fruitless search for automatic ‘ ‘solutions’? 

and universally applicable ‘‘scientifc’’ formulas in pclities are too pain- . 
„fully prevalent to dismiss lightly. so hones: and thoughtful an-analysis as 
Professor Morgenthau has written. Brilliant in style and replete with 
See: tke book should prove a major contribution to political thought. 
Herperr W. Briaes . 
' “OF the Board. of Editors POSS a, 
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From a Political Diary: Russia, the Ukraine, and America 1905-1945, By 
‘Arnold D. Margolin. New York: Columbia Katar Press; 1946. Pp. 
‘viii, 250. Index. $3.00. 


A volume such as the present one confronts the reviewer with a difficult, 
if not impossible, task; to do it justice it is recessary to cleave in twain a 
work of distinct, but decidedly uneven, merit. 

The first part of the volume presents, in an objective and scientific 
manner much of what has hitherto been accessible only in the form of 
highly purposive, that is, propagandist, literature. Precisely because 

` American thought has tended to be molded, in both the Czarist and Soviet 
periods, by Great Russian perspectives on men and events Dr. Margolin’s 
calm and factual depiction of the Little Russian, or Ukrainian, point of 
view furnishes the reader a.much needed corrective. Just as the optome- 
trist finds it necessary to overcome long-standing distortions by the use 
of corrective lenses, so the author, with deep erudition and an independent 
perspective, brings plairly into view a well focussed picture of what much 
Muscophil historiography has tended to obscure. Conceived in a firm 
belief in self-determination, the author’s narrative has undergone four dec- 
ades of political gestation. To say that it is mature is understatement. 
Tt can now be brought forth to serve as an effective antidote to the tradi- 
tional anti-nationality oztlook of earlier historians. 

After initial chapters giving a thumbnail sketch of the Russian Revolu- 
tion, in which he took an active pert, Dr. Margolin, who became, in this 
period, Assistant Minister of Foreign Affairs of the Ukranian Democratic 
Republic, traces the Ukranian Liberation movement in its triple aspects, 
constitutional, military, and diplomatic, with great sympathy and insight. 
He does this was an authenticity which only a key participant, equpped 
wth essential source-documents, can provide. The fourth chapter (pp. 
87-51), dealing with ‘‘The Ukrainian Delegation at the Peace Conference, 
1919,” is a genuine cortribution alike to the literature on the subject, 
which is very scarce and to the interpretaticn of+ events, which’ have not, 
to my knowledge, ever received so synoptic a treatment, cr one carried 
through with such exceptional ability. Oz almost equal merit is the fifth 
chapter (pp. 52-71) dealing with his ‘‘Diplomatic Mission to the United 
Kingdom, 1920” which penetratingly depicts the muddled state of affairs 
not only in the London of the Russc-Polish war period but also in the days 
of the First Assembly of the League of: Nations at Geneva, where the 
Ukraine’s application for admission was given an official hearing, and, 
after considerable discussion, rejected. These two compact, highly au- 
thentie chapters, togethzr with their televart appendices (pp. 177-197), 
form the core of the volume and conclude its fizst part. 

A. useful service is pzrformed by Dr. Margolin in the second part in 
bringing together betwe2n the covers of one book and interpreting with 
Zeitgeist background, tze successive memoranda submitted between 1933 
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' and 1944 to the President of the United States or the Department of State. 

These, inter alia, counselled a Commission of Inquiry before American ’ 
recognition of the Soviet regime; gave perspicacious warring in 1933 of. 
German plas for expansion toward the East and of the danger of an alli- 
ance.of Germany, Italy, and Japan. “Other memoranda, with less intuition, 
impressed upon the directors of American policy, both before and after 
the outbreak of World War II, the tremendous strergth of separatist 
tendencies in the USSR, which, as the event proved, Cid not significantly 
materialize. Margo-in wound up, just before World War II, with the 
suggestion (pp. 117, 222) of a return of the German colonies and other 
ways of appeasing Germany, Italy, and Japan, as ways of deflecting Nazi 
attention frcm the Ukraine and other parts of Easterr Europe. In the 
retrospect of eight years, this appears to have been singular lack of fore- 
sight.’ Even after war broke, Margolin forecast, in November, 1939, the 
‘setting of a huge trap for Russia (pp. 121, 224), and taerefore urged an 
immediate cessatior of hostilities, the return of the German. colonies, and 
all-round appeasement. After our enzry into the war the author memorial- 3 
ized the State Department with significant statistical and confessional 
data about Slavs in Europe and America. 

The final portions of the volume are sharply critical cf Yalta and Pots- 
dam, though Dr. Margolin breathes a note of inescapable optimism follow- 
ing Japan’s surrend2r. While not following a definite law of diminishing | 
returns, the volume is of decidedly greater importance in its earlier chap- 
ters, which in and of themselves would suffice to earn lasting credit to the - 
work for their precise and accurate account of what went on concerning 
the Ukrainian Demperatic Republic in the critical biennium following 
World War I. 

Masons W. QRAHAM 


The Soviet Impact sn the Western World. By Edward H. Carr. New 
York: Macmillan; 1947. Pp. xii, 114. $1.75. 


' This small book is a reprint of six lectures given by the aik at Oxford 
in February and March, 1946. Like Professor Cerr’s earlier books, it is 
an excellent work, based on a deep personal knowledge cf international 
affairs and much study. There are no slogais, there is no wishful think- 
ing in it. It is a study on the Soviez impact on the Western World—‘‘a 
decisive historical event.” _ This impact is studied from the viewpoint 
of polities, economics, ideology, and that of foreign policy. That the 
Soviet Union is here to stay and that it exercises immense pcewer in Europe, 
physically and ideclogically,-is taken for granted by the author. What 
shall, Great Britain do in this dilemma? This is the author’s principal 


question. While giving a very interesting and objective account of Soviet 
t k 


i 
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ideas, institutions and policies, the authcr does not subject ‘them to a 


 “eriticism. Not whetaer tke Soviets are right, but what can be done in the 


face of the Soviet challenge, worries zhe author. 

He Goes not fear or foresee war with the Soviet Union. He hopes that JS 
she, is ‘‘hardly subject to those specicic stimuli which dictated expansionist 
policies to capitalist Britain in the 19th century and may dictate such 
policies to the capitalist United Stases in the 20th.’? Whether this hope 
is still well founded today, after what has happened since these lectures 
were given and in the light of the ‘‘Truman Coctrine,’’ designed precisely 
to ‘‘contain’’ the aggressive Soviet expansionism, remains to be seen. But 
the author has worries enough about the Soviet impact, even if the peace 
is not broken. There is the challenge of Soviet ‘‘democracy,’’ of Soviet 
planning, of ‘Soviet propaganda, of Soviet fervor for lifting the standard 
of the proletariat—even the American slogan of the ‘‘commen man,” the 
author holds, is, to a greet extent, due to the impact of Marxism and the 
Soviet Union. 

The author hopes that the soluticn of this dilemma can be found in- 
ternally by adopting some middle way between Soviet ‘‘democracy’’ and 
British democracy. Planning is inevitable, already as a national emer- 
gency measure, as post-war Britain is confronted with the task of radical 
economic readjustment, But it is hoped that such a middle way may leave 
intact personal liberzies and the righ; to dissent. 

As to foreign policy, the Soviet ‘Jnion has brought back realism and 
has put an end to the liberal belief that power can be eliminated from 
polities by an ‘‘appeal to reason’’ or by an ‘‘enlightened public opinion,” 
to all that which the author calls the ‘“‘humbug’’ of the League of Nations 
‘period. Soviet foreign policy is frankly based on power and extolls, 
therefore, the role cf the Great Powers, restricted to the ‘‘Big Three’’; 
its conception of the UN is basically one of a world-wide ‘‘Huropean 
Concert.”’ 

As there are, at thè present time, only two Great Powers, each sur- 
rounded by a number of ‘‘friendly States’’ (the dislogistic term is 
“‘satellites’’), the author proposes that Great Britain become the nucleus 
of-a third Great Power, ‘embracing the Empire and Commonwealth and 
extending to western Europe,” exactly the same remedy as the one 
shrewdly proposed, years ago, in a London speech of Field Marshall Jan 
Smuts. . 

The book, in pointing out the Soviet.impact, shows the decline of Great 
Britain, internally by impoverishment, externally by imperial retreat. 
It also reveals the fundamental difference between Laborite England and 
the United States of America. 

Joser L. Kunz 
Of the Board of Editors ` 
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La posizione internazionale di Fiume dall? armistizio all’ annessione. 
' By Luigi’ Peteani, Florence: Carlo Co.; 1940. Pp. 162. The book under 
_ review gives’ a: full feéged investigation of the story of Fiume after World 
War L. .The Appzndix reprints the most important documents and gives 
an exhaustive bibliogrephy.. We are led from the proclamation of the 
_ State of Fiume cn October 30, 1918, to the Interallied occupation, to 
', d’Annunzia’s cour, to the “ Adriatic Crisis’’ at the Paris Peace Conference, - 
and on to the cirect Italo-Yugcslav negotiations. By the Treaty. of ' 
Rapallo of: November 12, 1920, Itay and Yugoslavia recognized the ‘in- 
dependence of the State of Fiume ‘‘in perpetuity.’’ but already by the 
‘Italo-Yugoslav Ac2ord of Rome of January 27, 1924, Fiume was annexed 
by Italy, whereas tke saburbs of Stsak went to Yugoslavia. The end of 
1920 had szeń & four-Cays war between Italy and Fiume, d’Annunzio’s 
resignation, and the Pact of Abbaszia,. by which Fiume recognised the 
Treaty, of Rapallo. 

As is common with tae Mian School, tke author distinguishes strictly 
between internaticnal politics and international law. His investigation is 
a legal one. By analyzing the problems of the birth of a new State and 
„an effective de facio government under the rules of international law, he 
‘tries to shcw that Fiume was from the beginning an independent state. 
_D’Annunzio did rot create.the State of Fiume, neithe? did the Treaty of 
‘Rapallo: the latter only recogniseé an already estaklished independent 
state. The author, therefore, deplores that no representative of the State 

. of Fiume was admitted to the Paris Peace Conference; he also holds 
Italy’s hostile attitude toward Fiume efter the Rapallo Treaty to have 
constituted an illegal intervention by Italy in the affairs of another in- 
dependent. state.’ 

That the State of Fiume wanted # from the begining: to be incorporated 
“Ante Italy did not detrazt from its independence, but was only the exercise 
of the right of national self-determination, which, as thé basis of the Paris 
Peace Treaties, Lad become positive international law. National self- 
determination was bound to prevail over Fiume’s attribution to Yugo- - 
slavia by the secret London Treaiy of 1915. Curiously enough, he sees 
no contradiction Setwean Italy’s demand for the’ Austrian South Tyrol 
‘and the much-praised principle of national self-dete-mination: which it 
‘flagrantly contracicted, but sustains this demand on the basis of ‘ “eon- 
tractual right” urder tie same Treaty, of London. 

Writing in 124), the author speaks with obvious pride of Italy’s final 
‘triumph. By the Peace Treaty of 1947 Italy Icses not only Fiume, but 
also Pola and Triesta: Sic tempora mutantur. 

: © oo i ' Joser L, Kunz - 

. Of the Board of Editors : iz z 
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_ Note sul Dirite Diplomatico della Repubblica Fiorzntina. In Appen- 
` dice: Costituzione per git Ambasciatcri 1421-1525. By Giuseppe Vedovato. ` 
' Florence: G.C. Sansoni; 1946. Pp. 85. Appendix. Index. This little 
, pamphlet sheds- additional light on’ the development of the institutions of 
' diplomacy in Renaissanze Italy and on the environmen; in which the mod- 
“ern law of diplomatie privileges and immunities began to take shape. 
“Diplomatie law’: in tke title of the pamphlet refers tc the Florentine law 
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concerning the organization of diplomatic missions, rather than the privi- 
leges and immunities of foreign diplomats. Texts, of, the Florentine ‘‘con- 
stitutions for ambassadors” in the period 1421-1525 àre given in the 
appendix. 

Very striking is the car3 with which, provision was miei in Florence for 
the apprenticeship of young men preparing for diplomatie careers. Promi- 
nent citizens not uncommonly considered diplomatic appointments as heavy 
burdens, since they meant _ong absences from home and business, often in 
hostile and treacherous surroundings, as well as considerable expense. 
The immunities to which foreign ambassadors were theoretically entitled 
were frequently disregarded. The subsequent emphasis on the strict rules 
of immunity which today may seem too absolute and far-reaching had its 
roots in the diplomats’ hardships i in the period here considered. 

OLIVER J. Lisstrzyn 
Columbia University 


Board for the Vigilance and Final Disposal of Enemy Property. Précis 
of Its Activities from Its Creation to January 15,1946. By José Manuel de 
Olano. Buenos Aires: Argentine Republic, Ministry for Foreign Affairs 
and Worship; 1946. Pp.67. This publication in English by the Argentine 
Government contains the report of the President of the Board which was 
charged with the custody of enemy property in Argentina by a decree of 
March 31, 1945. A concise account of the operations of the Board is fol- 
lowed by statistical tables and the text of pertinent decrees. Of special in- 
terest to readers of this JCURNAL will be the reconciliation, at pages 3-5, of 
the apparent contradictions between the terms of the Act of Chapultepec re- 
lating to enemy property and the provisions of the Argentine Treaty of 1857 
with Germany in regard to the property rights of individuals in the event 
of war. The President of.tae Board explains that the treaty refers to natu- 
ral persons residing within Argentine territory and not misbehaving or 
breaking the laws. Clearly articulating a point of view which has long 
prevailed in this country, but which has not always been understood, the 
President of the Board says, in regard to such persons: 


If their good conduct has remained unchanged, and they have not 
transgressed against tte laws—as is stated in the 1857 Treaty—or if 
their activities are not 2onsiderec. a menace to the security of the State 
or to the welfare and s2curity of the American nations . . . they are not 
affected by the emergency meastres which the Argentine Government 
only applies to the capital of inhebitants of the country, whatever their 
nationality, notoriously connected with the diffusion of totalitarian 
ideologies, and to that capital owned by Germans or Japanese residing 
in Axis countries, who by reason of their place of residence must be 
considered.as having contributed to the war effort of their respective 
countries. 

_ EDGAR ToRLINGTON 

Of the Board of Editors 


Précis de Droit Internctional Privé. By P. Arminjon, Paris: Dalloz; 
1947 (8rd ed.). Vol. I (¥etions Fondameniales), pp. 462. The favorable 
` reception accorded the earlier editions of this work has induced the author 
to present a third edition greatly enlarged and brought down to date. The 
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present volume deals exclusively with fundamental conzepts. The volumes 
yet to appear will discuss conflicts of law in chapters arranged according to 
the particular fields of law in which they occur. The author continues to 
oppose the deductive methods based purely upen a priori reasoning, which 
he maintains has no more valid basis in private interr.ational law than in 
any other branch of Jaw. As in the earlier editions he seeks a solution of 
conflicts of law in what he denominates as les circonstances de rattachment, 
developed from tae facts of each zase. He refuses to follow the post-war 
trend of some Frerch writers to apply French Jaw in mary cases for reasons 
_ principally of national policy. A welcome feature of this new edition is 
the enhanced spae2 aecorded to questions of conflicts growing out of arbi- 
trations, both public and private, and also conflicts of law in the inter- 
pretation cf interrational conventions. 
A. K. K. 

Of the Board of Editors 


_ A Textbook cf Jurisprudence. Ey George W. Patoa. London: Oxford 

. University Press; 1946. Pp. x, 528. Table of Cases. Index. $6.00. 
The American student accustomed zo the case method in the study of law 
does not turn ravirally to a general text book for his statement of prin- 
ciples and rulings. But Professor Paton’s study is more than a student’s 
textbook. It is a scholarly work governing a wide range of subject. matter 
and showing au excellent grasp of materials both in English and other 
languages. The author’s personal preferenze for sccio_ogical jurisprudence 
or the functional school is shown but, while the influence of Pound and 
Holmes is clear, Wr. Paton does not neglect other poirts of view. 

In a work of this s2ope it is not to be expected that the subject of inter- 
national law can command much space. In his chapter on ‘‘The Defini- 
tion of Lew’? he devotes five pages to the problem 3f international law 
wherein he declares thet until there can be a distinctiox between lawful and 
unlawful war a firm basis for international law does not exist, as Kelsen 
has previously pcinted out. Paton's conclusion is ‘‘tkat international law 
can hardly be described as law’’ (p. 71) but he does uct dismiss the subject 

_ so categorically es this statement would make it appear. In another con- 
nection the author gives the rule ‘* While it is noz quite true to say that 
international lew is part of the law of England, there is, nevertheless, a 
presumption that statutes should te interpreted, as far as possible, so as 
not to coniict wish the rules of international lew’’ (p. £69). 

The function o? the textbook in the study of law is illustrated by the `’ 
author in a furtier consideratior >f the-field of international law where 
the body cf case law is inadequats. In this connection Paton poses an in- 
teresting question: ‘Would the doctrine of binding presedent have become 
established had tie textbook enjoyed greater prestige?’ (p. 203). 

though the autaor has prepered his textbook with his ‘Australian 
students in minë, American teachers will welcome this volume as a good 
general tr2atise end handy reference work. 
Liowen H. Lame 
University of Michigan 


The United Nations Conference on International Organization. Selected 
Documents. Unsred States, Department of State, Prhlication 2490, Con- 
ference Series 88. Washington: Government Printirg Office; 1946. Pp. 
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viii, 992. Appendixes. £2.75. It is indeed fortunate for students of the 
United Nations that the Department of State, so soon after the end of the 
San Francisco Conferenee, should have provided them with this indis- 
pensable source book. Although limited to dceuments of general interest, 
this collection provides a droad picture of the work of tae United Nations 


- Conference on Internatioral Organization. It is particularly valuable for 


the layman and the student, for the specialist will want to consult the 
larger work, in fifteen volumes, issued by the United Nations Information 


. Office in New York, entitled Documents of the United Nations Conference 


on International Organization. 

Since the work of the San Francisz:0 Conferance was kased on the Dum- 
barton Oaks Proposals, these have been printed in full, together with the 
amendments thereto offered by various governments. Students of the 
Charter will find the arrangement o2 these amendments very helpful, for 
they have been placed immediately after the chapters, sections and para- 
graphs of the Proposals to which they apply. 

The Reporters’ records of the twelv2 technical committees are reproduced, 
together with the reports of certain subcommittees. But the summary re- 
ports (condensed mmutes) of individual meetings are omitted. In addi- 
tion, the summary raports of the Executive and Steering Committees are 
included, and the minutes of the sessions of the commissions, anc plenary 
sessions of the Conferenee. A list of officers, delegates, and unofficial 
representatives of interg:vernmenta. organizations, literal prints of the 
Charter, the Statute of the International Court of Justice, and the inclusion 
of the Interim Arrangements as well as a report of the first meeting of the 
Preparatory Commission, all serve to add further interest to this invaluable 
work, a ‘‘must’’ desk booz for every serious student of tae United Nations 
in particular and of international organization in general. 


JoHN B. WHITTON 
Of the Board of Editors 


One World or None. Adited by Dexter Masters anc Katherine Way. 
New York: McGraw-Hill: 1946. Pp. x, 80. $1.00. Tais is a collection 
of essays written by. distinguished authorities on the atcmie bomb and its 
potentialities for future war and peace. Individually the essays are ex- 
cellent and convincingly written; collectively they present a fairly well 
rounded picture though zomposed of disparete parts. After an Intro- 
duction by A. H. Compton and Foreword by Niels Bohr articles follow 
from Philip Morrison, Harlow Shapley, E. P. Wigner, Gale Young, J. R. 
Oppenheimer, H. H. Arncld, L. N. Fidenour, E. U. Condon, F. Seitz and 
H. Bethe, Irving Langmwr, Harold Jrey, and Leo Szilard. 

No such galaxy of stars from the political science field is presented. 
The nearest approach to a political scientist is Walter Lippman, though 
Albert Einstein is also cast in that role. Both look teward world govern- 
ment as the necessary answer to the danger. A final statement from the 
Federation of American Scientists: puts the responsibility exactly where 
it necessarily belongs—uron the individual citizen. 

Though the book makes little contribution from the viewpoint of political 
science it contains. materials fundamental to the work of the political 
scientists in devising the necessary controls for the new and dangerous 
instrument. There are statements, brief but informative, as to the pos- 
sible danger of the tomb, as to its effect upon air war end the revival of 


. 
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private war, as to an atomic arms ~ace and the possibilities of an inspec- 


_ tion system. It = a useful popular introduction to the new problem, and 


ar ay 


is addressed to a popular audience. 
> Chype Bacrmrow 


Of the Board of Editors 


_Who Makes Our Foreign Policy? By Blair Bolles. New York: Foreign © 


l Policy Association ; 1947. Pp. 94. 35¢. This is one of the Headline Series 
` written by the Washington representative of the Foréign Policy Associ- 


ation. He'takes up in their order the contributions made by the Presi- 
dent, the Departments, members cf Congress, the no-man’s-land of our 


Constituticn, public opinion, and teamwork among all these groups. It is 


a factual account cf the duties of each derived from written documents. 
It doubtless is informative. The American public knows more facts about 


: foreign affairs ard understands less than any people probably anywhere. 
. The author leaves no space for the propaganda of foreign governments, al- 


though Sir Gilbert Parker was very frank in acknowledging the facts in 


| Harper’s magazine for 1918. Doubtless the Department of State carries 
, on much publication activity, including propaganda among American citi- 


zens for policies it has determined upon. Whether this gives the citizen 


_ understanding is another question. When John Bassatt Moore first pub- 


lished his, Digest ù 1897-1906 Secretary Sherman informed him that the 
files of the Department were completely at his disposal without exception. 


, With the Foreign Relations now fifteen years behind time it is doubtful 


world and are likaly to find ate going hard. 
: Of the Pona of Editors 


whether the same latitude would be given today. We are living in a new 


Epwin BorcHarp 


Americans in Pn By oe G. Millspaueh. “Washington: The 


. Brookings Institution; 1946. Pp. ix, 293.. Appendix. Index. $3.00. 


Far from limiting his’ field of interest strictly to Amerizans in Iran, Dr. 
Millspaugh has given in this volume a valuable first-nand account of the 


- interaction of Rtssian, British, and American foreigr. policy in a typical 


_ buffer state. Although the handling of tke material zannot be called en- 


tirely unprejudiced, because of Dr. Millspaugh’s past connection with the 
Iranian Governmert as Administrator General of the Finances of Persia, 


. it.may be said in extenuation that the author has been somewhat successful 
, in maintaining his sense of balance and in writing with admirable restraint. 
, ‘He has woven arcund the story of his mission as a-private American citizen 


`. under contract to the Persian Government the pattern of power politics and 


' international conflict which led to sonsideration by the United Nations of 


the Persian problem. 

If, in the authcr’s characterizations of the foreign policies of the three 
Great Powers in Persia, the United States comes oif a disappointing third, 
his conclusions must not be marked off as based on failure of his mission to 
receive Americar support at crucial momenis.. It is-probably ee some 
justice that he hes written : 


When I arrived in Persia on January 29, 1943, I foand the Legation 
badly understaffed and correspondingly: over-worked. Though well - 
informed of wartime economic affairs, with which it was constantly , 


j 
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and actively concerned, the Legation appeared to have little knowledge 
of political currents or of anything else that went beneath the surface 
or outside of the capital. It is not far from the truth to say that, with 
respect to its gathering of information, our Legation was half- ‘plind 

and half-deaf. f 


While Dr. Millspaugh may show himself less objeetive in his discussion 
- of the Soviet Government’s concept of necessary domination of certain 
border states for security. purposes than did Max Lerner in his fairly 
dispassionate World of the Great Powers,” he does outline with what seems 
to be substantial fidelity the factors which influence Russian forsign policy 
today and does assess with reasonable accuracy the limits to which Russia 
will go to achieve her ends. The author believes Soviet policy is based 
among other things on Zear, jealousy, suspicion, and what Eleanor Roose- 
velt has called an ‘‘inferiority complex.’’? While Dr. Millspaugh concludes 
‘that Russia ‘‘is bent on a widening expansion of power, by either annexa- 
tion, absorption, or domination,” he belizves that the men of the Kremlin, 
‘while ready to bluff ard bully to the limit,*’ do ‘‘not want another world 
war or for the present any sizable war.’’ 

As the inescapable solution of the Persian problem, if one is to be found, 
‘the author suggests a three-power agreement. He does not believe that 
United Nations consideration of Russo-Persian relations effected any real 
solution of the problem. On the zontrary, he holds that it served as an 
opiate to mask the granting of important oil zoncessions to Russia in north- 
ern Tran. He shows no less recognition of tke difficulties implied in a solu- 
tion through three-pow2r control. As a matter of fact, Dr. Millspaugh 
considered such an agreement impossible at the time he completed his book. 
‘‘Our ability to bring the rulers of Moscow <o a constructive solution,’’ he 
wrote, ‘‘depends almost entirely on the extent to whick we talk to Stalin 
in the language of power and in realistic terms.’’ It is not impossible that 
the Truman Doctrine and the Marshall Plan would be accepted by the au- 
thor as changes fór the better in American foreign policy which may make 
it possible for American diplomats coneerred with the Persian problem 
eventually to ‘‘move forward with confidence and courage toward con- 

structive achievements commensurate with our. responsibilities and with 
the greatness and power of our country.”’ 
Rosert E. ELDER 
Colgate Umversity - ' 


Persistent Internatior.al Issues. By George B. de Huszar, Editor. New 
York and London: Harper; 1947. Pp. 262. Index. $3.00. The editor is 
directly responsible for the chapters entitled ‘‘The Need for a Preventive 
Policy,” ‘‘Polities,’? ard ‘‘Summary and Conclusions.” The other nine 
chapters—‘‘Relief and Rehabilitation,’’ ‘‘Displaced Persons,” ‘‘Health,’’ 
“Food and Agriculture,” ‘‘Transportation,’’ ‘Industry and Trade,” 
“Money and Finance,” ‘‘Labor’’ end ‘‘ Hduzation’’—were contributed, re- 
spectively, by Roy F. Hendrickson, Fred E. Hoehler, George K. Strode, 
Walter W. Wilcox, Hobart S. Perry, J. Anton de Haas, Michael A. Heil- 
perin, Otis E. Mulliken and George N. Shuster. The authors state and 
discuss problems upon which nations must work together, rather than issues 
by which nations are divided. They give considerable detai: regarding 


* Max Lerner, World of the Great Powzrs, 1947, pd. 18-27. - 
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. what had een done toward ie solution of these pro2lems down to the 
‘beginning of 1946. Their discussiox of what should bs or is likely to be 
done about these problems in the near future or in the long run is rela- 
tively meager. Tte editor puts a familiar thought into an effective phrase 


in his observation (p. 8) that peace is ‘‘the by-product of the solution of | 


major international problems.’’ Sinze the clear statement of a problem is 
proverbially the üst step toward its solution, the PERIE brought together 
in this book are well worth attention. 
oa ELGAR TURLINGTON 
Of the Board of Editors . 


r 


States and Morals. A Study in Folitical Conflicts. By T. D. Weldon. 
London: John Murray; 1946. Pp. 302. $2.75. The evowed aim of this 
‘book as stated by its avthor, a Fellow of Magdalen. College, is ‘‘to show 
grounds for believing that the idea of political philosophy as a body of 
‘demonstrated trutas is deceptive. I am' convinced that no single state- 

merit of whet the state is or of what it ought to be can eommand universal 

assent.’? Reason “or believing in tke importance of this position is that 
the author sees a danger in contempcrary tendencies toward dogmatism in 
political and moral theories. When any group makes of its political 

‘ideology a gospe:, final and uncompromising, to be exported everywhere, 

it enters, he holds, upcn a course evocative of war. Nct only is this true 

-of devotion to the organic state as in Germany and Russia. It can be 

true of missionary devotion to radical damocracy as well. The moral of 

the argument is taat states should aim to live peaceably together even 
though their political faiths may be irreconcilable. Because all political 
philosophies rest on unprovable moral sentiments it is not wise for any 

‘particular state to make extessive claims for its own or to expect all man- 

kind to accept it as the norm. 

. As against political dogmatism, Weldon holds that political theories 

‘should all be regaried as practical working hypotheses, no one of which’ is 
explanatory of all the fasts. The organic theory of the nature of the state, 
whether advanced by Aristotle, Rousseau, or Hegel, all of whose systems 

Weldon analyzes, is strong in recognition of the corporate unity of society 
‘but weak in upholding the, importance of the incividual. The theory of 
. the state as based on Zorze—mdintained by Thomas Hobbes and Karl 

\Marx—recognizes the state as a construct of man and a3 an instrument of 

. sovereign power, but is also indifferent to the individual. The liberal 
democratic theory, as expressed by John Locke, rests tke authority of the 
state on consent, cr the active volurtary cooperation cf all its members. 

_ This is true for a society in which there is an agreed standard of moral 
behavior, but since sozieties differ at this point, it is capable of only limited, 
not universal, apflicazion. All these considerations serve as restraints 

upon dogmatizing about political finalities. More deterzents follow. i 

In a long chapter on ‘‘States in Theory and Practice” Weldon shows, 
with much interesting discussion, that no one of the greaz states>=-Germany, 

Russia, the United States, or Great Britain—fully exemplifies the politi- 
- cal theory which it professes. Neither do these states agree in their under- 
standings of the relation between th2 state and the individual. Not one > 

can claim tkat tke general validity cf its theory is actually confirmed by 

experience. On the basis of these otservations pclitical theories turn out, 
to be faiths by whizh states live rather than insights into immutable truth. 
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All this has important bearing on the question whether we can ever hope 
to achieve an ultimate -political ideology for world society, a universal ideal 
_ to which all' peoples will eventually give assent. Since Plato’s time that 

aspiration has been common’ among political philosophers. It is Weldon’s 
contention, however, that the question cannot be answered until the moral 
bases of politics are examined. 

That examination is made in an ‘mportant chapter entitled ‘‘Polities and 
Morals,’’ with the conclusion that there is no one set.of moral standards 
universally accepted. In the organie state moral duties derive from the 
deraands of one’s station in the state, but there is no guarantee that what 
the state demands will necessarily be good. The state founded on force 
has no moral basis whatsoever, since it is bound by no respect for honesty 
and justice as such. The democratie state has a truly moral basis in its 
respect for the rights of individuals. Howaver, if this is taken to mean 
the rights of man in gereral it is davotion to an abstraction. On the other 
hand, if it means the rights of individuals as responsible moral agents then 
the moral basis is not universal, for individuals view moral obligations 
differently and within -imited systems of personal relationships. It thus 
appears that we have no universal moral standards, no international ethos, 
on which to base a genuine world state. 

To those interested in establishing a universal scale of moral and politi- 
cal standards Weldon’s conclusion is doubtless disappointing: What hope 
is there for common human welfare on this globe if we have only ‘‘numer- 
ous states with radically different moral sentiments and radically opposed 
political theories based on them’’? Constructive coöperation seems out of 
the question. The author’s attitude, hcwever, is not wholly pessimistic. 
In the course of a few centuries, he thinks, some single moral and political 
system may conceivably be worked out end universally accepted. In 
the meantime it is the part of wisdom and common sense to frankly agree 
to differ about our ultimate faiths while lowering our crusading zeal suf- 
ficiently to compromise and avoid “he folly of letting ideological devotions 
become the cause of actual war. | 

Weldon’s practical counsel is sound. One could still wish, however, 
that, while making his point, he hed devoted more of his admirable erudi- 
tion to a search for common elements in diverse political systems which 
might point the way tcward a possible international ethos for the more 
greatly integrated world of the fucure. 

: CLARENCE H. HAMILTON 
Oberlin College i 


The Political Handbook of the World. Parliaments, Pårties, and the 
Press as of January 1, 1947. Edited by Walter H. Mallory. New York: 
Harper; 1947. Pp. 214. $3.50. For the twentieth year this useful and 
handy reference book fcr the student of current affairs makes its welcome 
appearance. As usual it provides in compeéct form essential information 
on the composition of governments, Parliaments in the various countries 
of the world, the programs of political parties and leaders, and the political 
affiliations and editors cf leading newspapers and periodicals. Important 
, information is also furnished on the structure, functions, and membership 
of the United Nations, including th2 International Ccurt of Justice and the 
Specialized Agencies. The eviden> and appreciated value of this annual 
compilation would be greatly enhanced if its editorial practices would be 
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more uniform and, on occasion, more refined. For instance, the Foreword 
. states that an effors has been made to select those newspapers ‘‘which are 
most apt to be quoszd abroad.’’ Under Germany, however; we find a list 
of some 160 papers, while Polish papers number about fifty. In the case- 
of Austria we find the statement ‘thet ‘‘there is also an active provincial 
$ press” but no indizazions that it includes the only ‘‘inCependent’’ papers 
in the country, that is, those without affiliation with and domination by a 
‘political party. None are listed, but under France we find some forty-five ` 
‘provincial papers *’ In neither Austria nor Germany do we find å 'men- ` 
tion of press associecions as in the case of other countries. Under the name 
of some countries p2riodicals are listad under newspapers, in others sepa- 
rately, in still others not at all. Under Austria there is no description of 
the platforms of the three political parties while such information is provided 
for Hungary’s six parties, including two which elected one and two-mem- 
~ bers, respectively, bo Parliament. Some differentiation seems to be indi- 
cated when one finds the. designation ‘‘Independent Democratic” applied 
to both PM and The New York Times. It would never occur to most 
readers that these zwo papers have a common denominator other man the 
place of putlication! 
Joun BROWN Mason 


Ober College 


Constitutions, Blectoral Laws, Treaties of States, in the Near and Middle 
East. By Helen Miller Davis. Durham, N. C.: Duke University Press; 
1947. Pp. =x, 446. Map. $5.00. The appearance of this book would ap- _ 
pear to illustrate the law of supply and demand but as a matter of fact 
Mrs. Davis has beer working on it for some' fifteen years. It appears at a 

` moment.when it can be very useful. The Arab states kave become united 
and organized and an increasingly important factor in world politics and 
the Palestine probl2m has come to a head as a matter of community interest. 

Some of the materials in the book have been very dificult to obtain, as 
the: list of acknowledgments shows. The problem of translation has not 

“been easy. A number-of the documents have never been put into English 
before. Some of tiem were not avai-able, or were rare, in the countries of 
their origin. It was, indeed, one of the purposes of the author to make . 
such texts more available to the pedples to whom they apply, since the 
‘Limited knowledge of Arabie, and the numerous dialects. of the area, „make i 
the audience for them in their original tongues a small one, 

English readers will be delighted to have available dceuments which are 
now of much impcrtance and for which they have an increasing need. 
They deal with the ‘‘erossroads of eivilization’’; the rea is of strategic 
‘importance; oil in she area is an international i issue; the United States is 
vitally concerned tarough the Truman Doctrine. These documents contain 
‘essential information as to the internal systems and as 10 the international 
arrangemenis concerning the states in the area. i 

The countries exvered are Afghanistan, Egypt, Iren, Iraq, Lebanon, Í 
‘Palestine, Saudi Arabia, Syria, Transjordan, and Turkey.. The very num- 
ber of them is surprising. For each of them important constitutional docu- 
ments are given as well, as internaticnal agreements, ard Part II includes 
the relevant multilateral treaties. Nb index is needed but there i is a-list of 
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supplementary materials found in footnotes. Mrs. Davis’ labor of love is 
very well justified; it is a good jok; and a useful one. 


Of the Board of Editors 


CLYDE EAGLETON 


British Security. London: Royal Institute of International Affairs; 
1946. Pp. 176. This is-a survey of the English position vis-à-vis foreign 
countries as of the end of 1945. It seeks an ‘unattainable end and, in 
recommending the insurance of British security by reliance upon the 
United Nations, it has already become obsolete by virtue of the failure of 
that organization to keep the peace. That realization was already present 
in the minds of the draftsmen of the report and Hanson Baldwin informs 
us that national armament and national military establishments are now 
greater than ever before. This English report is nevertheless of some 
value as indicating’ British policy and British commitments in various 
parts of the world. There is the usual dash of British hypocrisy and 
propaganda which must, perhaps, be taken fór granted. Realistically 
considered, the report has been overtaken by events. The emphasis is al- 
most exclusively on political relations to the neglect of economic verities, 
Strikingly characteristic is the plece assigned to the United States. It is 
the indicated underwriter of most British cone ent for which England 
will furnish the necessary know-how. 

Epwin BORCHARD . 
Of the Board of Editors 


The Meeting of the Hast and tie West. By F. S. ©. Northrop. New 
York: Macmillan; 1946. Pp. xxii, 532. Index. $6.00. This volume con- 
tains thirteen chapters and a series of acknowledgments, a preface in which 
the author deals with tae contemporary world, The Culture of Mexico, that 
of the United States and the British Democracy, German Idealism, Russian 
Communism, the Culture of the Catholic Church, Western Civilization, the 
Culture of the Orient, the meaning of Eastern Civilization, especially in 
India, China and Japan. There follows an attempt to find or indicate the 
basic problems of all these countries. This volume differs from most books 
written by Western authcrs in that it betrays in many chapters a personal 
knowledge of certain Asiatic areas. This does not mean that each reader 
will agree with all the statements nade in the volume—because its readers 
as a general rule will n2ver have set foot outside of this country. None the 
less for those that have travelled in Europe, Asia, Africa there is a recog- 
nition that the Cultures and Civilization of Europe, and Asia—plus Amer- 
ica—are not the same and still have many aspects of difference. 

The author makes comments or. religious bodies which still affect per- 
sonal life in Asia and appears to realize that most of the religions of the 
world are of Asiatic origin. Perhaps herein lies the difference between the 
Orient and Occident. There are many differences, but one which appears 
most strongly to the observer is that the sense of individuality is predomi- 
nant in Occidental culzure while that of the Orient seems to be eminently 
one of impersonalism, that is, one cf absorption of the individual in the 
family or in the commune. Freedom from enforced initiative is the main 
object of aspiration of the native born Occidental, whereas in Oriental 
ethics more and precise emphasis is placed on loyalty and obedience to 
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the family and commune. -This is due to the difference of. social structure 
wherein the mdividaal holds his place.” Similarly, the Eindu will empha- 
size caste and the Chinese will emphas:ze the commune, which is the family 
in the larger sense, joined together by the eult of common ancestors and 
the use of preperty that is common in ownership. 

Thus to bring these Races closer togetker and to introduce them more 
completely to the average Westerner, Mr. Northrop suggəsts that 


Religious reform is essential because 
The traditional forms and methods of political oratory, literature, 
_and religious ceremonies have conditioned the attitudes, the feelings, 
preferences anc reactions of men. 

Education aims primarily at tae empirical and rational mind but 
religion extends to that of which science and philoscphy persuade the 
intellect—and frem the- intellect to the heart, the emotions and from 
the habits of the indivicual to the communal habit o= the group. 


Because of the variety of religions ix Asia, America, and Europe this will 
be difficult, for each religion has a theoretie or scientific kasis which cannot 
be changed suddenly, because of the habits and customs which these have 
formed. The author seems to imagine that tke alien cultures and religions 
of the East and West are really tending to meet or be less hostile to each 
other. Supposing ‘this to be possible and that religious cultures of Asia 
and Europe and America should draw closer together so as to reinforce 
each other and even possibly complement one anotker, is it to be supposed 
that the habits anc customs of man will readily change? But the two 
world wars 1914-1918 plus 1939-1944 have forced nations to change their 
political and economic plans as the New York Times said in January, 1944: 


The England of Adam Smith has gone forever—when England 
ceased to be the workshop of the world the doctrine of laissez faire 
vanished. . . . The British are no; going to abandon private er.terprise 
but they are determined to win peace, if it means scrapping some indus- 
tries and concentrating on new ores. 


Such a statement as Mr. Northrop inserts (9. 190) in his book may mean 
changes in economic policies and in politieal life itself. But will it mean 
any fundamental changes in‘religion ? - 
; : Eoyp CARPENTER, 

Georgetown, D. O. 


East Versus West. By Kodanda Rao. London: Allen and Unwin; 1939. 
Pp. 256. Indexes. 6/—. This voluma, written by an Asiatic, attempts to 
interpret what is culture and what is zivilization, due to the spread of dif- 
fering factors of culture—and tends to produce the idea that ideas of dif- 
ferences of civilizat.on and race are superstitions. The author divides his 
book into 4 parts, of which Part I deals with race and cultare and then seeks 
to state his general problem. Part II contains opinions drawn from the 
writings of six persons who have writzen on the East and West. Part ITI 
speaks of the unity of the West and the moral values of the East and West. 

Part IV speaks of current concepts, the coincidences and correlation, 
with a conclusion. Apparently the author does not appreciate that the 


words Orient and Cecident are derived from the Roman language,—occido - 


to fall, or fall down; ortar (possibly the or may be derived from the San- 
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krit ar or the Greek oo) carrying tke serse of getting up, or rising—conse- 
quently the pages dealing with racial end cultural developments largely 
indicate how persons una2quainted with the Greco-Latin tradition strain the 
meanings of words as they are used today. The real problem demands | 
whether the Greenwich Line is to be used for general cartography. Then’ 
East and West are easy terms to eva_uate. But few critics or authors speak 
plainly about the use and ‘origin of these two words. 

Too many books are written upon Asia and America by persons who have 
never visited these areas. Hence tke loose usage of the words Hast, West, 
Culture, Civilization. The attempts of tke author to place the views of 
men like Dr. Hu-Shih before the public are excellent, especially as this 
Chinese author is a master of pitly sentences, as his Chinese Renaissance 
discloses. He expresses his position in the “ormula, ‘The difference be- | 
tween Eastern and Weszern Civilizatior. is primarily a difference in the” 
tools used.”’ 

Few remember that China invented printing, gunpowder, paper. But 
no one speaks of the Ckinafying of the West because they made use of 
these inventions. Yet many spoke of a Westernized Japan after her vic- 
tory over China, then Russia, then Germany; is it not more likely that the 
general inaccuracy of modern speeck is the cause of the continued misusage 
of words, or the ever present attempt to twist the meaning of words, in 
the West. To meet this the book of Mr. Kcdando Rao may be of great use. 
Because the quotations from Western authors seem to indicate his desire 
to bring to the Eas: the thoughts, the ideas, and methods which the West 
is steadily developing, especially in shattering distance and shortening com- 
munications. These will ultimately bring the seacoast and capital cities 
much closer together, because all thase cities will use the new ideas. But 
will these new ideas charge the habits o2 the persons living in mountains 
and inland valleys; if environment develops culture, how are the inland 
valleys to be brought into contact with new cultural ideas? Remember 
the backwardness of China and India in education. How can the lack of 
education be remedied? Where is the revenue to be obtained to install 
schools, aeroplane-stations, telephones, radio? How are different languages 
and dialects to be overcome? 

This book will be read dy many who do not know the history, the habits, 
or the manners of most of the races of Afriea and Asia yet these two conti- 
nents comprise practically one-half of the world in area, and have more 
than one-half of its population; again th2yv will be surprised that there is 
no mention of Mohammedanism in the Index. But the literary style is 
pleasing. The mass of information eontained does credit to the author. 

Boyd CARPENTER 
Georgetown, D. C. 
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the Committee. These memoranda embodied (1) a historical survey of the develop- 
ment of international law and its codification by international 2onferences (A/AC.10/5), 


(2) a history of the codification of international law in the Inter-American system , 


(A/AC.10/8), (3) a note on the private codification of public international law 
(A/AC.10/25), (4) a memorandum on the methods for enlisting the coöperation of 
other bodies, national and international, concerned with imternational law (A/AC. 
10/22), (5) a working bibliography on the codification of international law (A/AC. 
10/6), and (6) a memorandum on the mezhods for encouraging the progressive develop- 


29 


v 


v 


, s š ' 


‘80 .- ` THE AMERICAN JOURNAL OF INT33NATIONAL LAW 


LŽ ‘ PART kad ; 
|THE PROGRESSIVE: DEVELCPMENT or INTERNATION! Law BY THE LEAGUE or 


NATIONE i: 1k e eaaa bowed Swiss vip badd eee i EE AS EE Toress r 49 
nA General Survey of tha Legislative Astivities af the League of Nations’ s... 49. 


Preparation of General Conventions to be Negotiated under the Auspices of 


the Leagua 2f Nations .......... sina iarasia hemes EET Sainte ere aie EES s... 49 
The Committee of Experts .........ec.eeeee fala are Saale caved nana s... 49 
. Resolution of she Assembly of 3 Oesober 1989 ..........02..eeceeceees .. ŠL 
Special Preparatory Procedures .........-.... CR ere et re -51 
Standard Preparatory Procedure ......-.+ce.+5 TOE REE ET 51 
The Sabject Matter of General Conventions Concluded under the Auspices 
of the League of Nations ....... ee tee Waa Sade we ees 53 
Method of Adcpting Conventions .........- eee ec eee nsec rene ee eeteneen 59 
- " RBatifeatióons cosets teceicaediee DEEE EEES AE EE .. 59 
i ~ Participation 3E Non-Members Stales .....e..esressereesrroeseerero vee 59 
: Conference on zhe Treatment of Foreigners ...........esorroraereereer] 60 
-B. The Irċternatioral Labour Conference .....-....- EE des 61 
i Preparatory Procedure s...ossssessorrrocnarseveessseses EEE we 6l 
Preparatory Conference .........++40. EERE ENERE .. 62 
Double-discuss-on Procedure ..... shivia gw but tale aie Wisin crete SS Dietai .. 62 
Single-discussion Procedure .......... PEE EAEE PEA aiiis 63 
Voting 20.2. .e. ee eeeee venues AEE E are wine wie @ard eats Se Beigeeats s.. 64 
Ratification’ © 2... 5. see e cece eee ees E EREA Aan d te T Reeie en O45. 
Follow-up Prozadure ..... EEEE Me o PTEE eaaa . 65 
Revision of Conventions............... T E 6a anal fae 0Hp Adland vec ee OD 
Subject Matter of Conventions ..........s-sescerereeeee seeroete / 6S 
, ‘PART MI f 
‘Tums Fims? CONFERENCE 708 THE CopIFICATION oF INCERNATIONAL LAW ......0-... 66 
A. Origins .2 02... cc gece eet ec cee esscceers SWLG NS es eiec sas eee eee s oes i 
The Advisory Committee of ' Jurists EEEE AA ... 66 
Action by the League ... bene tee e eee en eee Siig: EEE E E EEE 66 
Committee of Experts ......c...eseceneeseecceee gj drerateldidierare wand aererasars m. 67 
Task cf Committee cf Experts ..........c0-- sees peera iransi saia . 67 
First Meeting of the Committee cf Experts .......... eeseaososesesesane 68 
Second Meeting of the Committee o2 Experts ...... Messaedaudaaieteresncs “68 
Third Meeting of the Committee of Experts :............- E PT “ieee TO 


ment of interuational law and its eventual codification (A/AC.Z0/T);' of these items 


(4) and (5) are omitiad here. | 

_ While most of the mémcranda were intenCed ‘for the purpcses of TIENT the 

Memorandum on the Methods for Encouraging the Development of International Law 
, and its Codifization (.A/AC.10/7), contain'ng observations whick the Secretariat pre- 

‘sented to the Commistee, was specially dəàigaed — facilitate the discussion of the 


. problems involved. This memorandum, as proposed in a inemerandum of the Rap- 


porteur of 16 May 1947 (A/AC.10/26), wes taken Dy a decision of ‘the Committee at 
`- its seventh meeting om 21 May as a general basis for discussion. 

A Report was adopied by the Committee to be considered by the. General Assembly 
‘during its Second Session- in September, 1347- this document was reproduced in: this 
Supplement at page 18, ‘above. ," The value of the memoranda t5 the Committee, and 
the work of ‘the Seeretariat in their preparation, was suitably acknowledged both by 
individual members of the Committee and by he Rapporteur’ on the eonclusion of his 


task. 
1 +e ‘Memorandum prepared by the Secretariat; doc. A/AC. 16/5, 29 April 1947. 
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PART I 


THe Proeressive DEVELOPMENT OF INTERNATIONAL Law 


A. GENERAL | 


The developmen: of the Law of Netions by means of conscious efforts of 
Governments may be said to have originated at the Corference of Vienna, 
1814/1815, The Powers signatories cf the Treaty of Paris of 1814 adopted, 
on 19 March 1815, Regulations regarding the rank of diplomatic agents 
Declaration concerning the abolition of the slave trade on 8 February 1815, 
and Regulation regarding free navigation on rivers on 29 March 1815 
(Martens, Nouveau Recewil, V. II, 1818, pp. 482, 484, 449). 

The work begun in Vienna was continued at Aix-la-Chapelle, where a 
new class of diplomatic agents was cdded ‘to the Vienna Rules and where E 
the Great Powers, on 18 November 1818, solemnly declared ‘‘leur invaria- 
ble résoluticn de ne jamais s’éearter. ni entre eux ni dans leurs relations 
avec d'autres états, de l’observation la plus stricta des principes du droit 
des gens, principes qui dans leur application 4 un état de paix permanent, 
peuvent seuls gerantir efficacement l’indépendence de chaque gouverne- 
ment et la stabilité de l’association générale” (Martens, N. R., IV, page 
560). 

‘One of the most remarkable events in the early stages of the process of 
formulating rules of international law at international conferences was 
the Declaration of Paris of 16 April 1856. Signed by seven Powers as- 
sembled at zhe Congress of Paris and enunciating four rules of maritime 
‘law, ‘‘the Declaration of Paris was the firs: and remains the most im- 
portant international instrument regulating the rights of belligerents and ` 
neutrals at sea which received something like universal acceptance” (ef. 
H. W. Malkin, ‘‘The Inner History of the Declaration of Paris,” British 
Year Book of International Law, Vol. 8, 1927, page 2). f 

The development of written international law through the restatement 
of principles of existing law or through the formulation of new law (these 
two methods being frequently undistmguishable), was pursued at over 100 
international conferences or congresses held between 1864 and 1914, re- 
sulting in over 25) international instruments (cf. L:st of multipartite 
international instruments from 1364 to 1914 in Hudson, International Legis- 
lation, Vol. I, 1931, pages xx-xxxv1). 

During the twenty-seven years from 1919 to 1946, over 700 multipartite 
agreements were concluded of which the prevalent majority entered into 
_ force for a varying number of states. Some conventions became binding 
upon as many as seventy states, viz., the Universal Postal Conventions 
were ratified or aGhered to by seventy-two states. Altogether during ap- 
proximately the same period 4,834 international instruments were regis- 
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tered with the League of Nations and published in 205 volumes of its 
Treaty Series. 

While some of the instruments never became binding upon states, they 
may be said to have contributed to the experience of Governments in their 
search for solutions through international legislation of the manifold 
problems of international relations: Many instruments were isolated 
events dealing with particular problems. A substantial number, however, 
represents the fruit of a sustained effort of Governments to develop. con- 
ventional international law for certzin aspects of international relations at 
successive international conferences. 

Thus the laws of war, both on land and on the sea, were progressively 
tackled at the Congress of Paris of 1856, and the Conferences of Geneva 
of 1864, of St. Petersburg of 1868, of Brussels of 1874, of Paris of 1884, 
of The Hague of 1399, 1904, and 1907, of Geneva o2 1906, of London of 
1909, of Washington of 1922, of Geneva of 1925, and 1929, and of London 
of 1930. Of these the Brussels Corference of 1874 for the codification of 
the rules and usages of war on lan and the London Naval Conference of 
1908/1909 resulted in ixstruments which never entered into force. The 
Brussels Conference was nevertheless regarded as ‘‘epoch-making, sinée it - 
showed the readiness of the Powers to come to an understanding regard- 
ing” a code of laws and customs of war (ef. Oppenheim, International Law, 
Vol. I, 4th ed. by McNair, 1928, page 78). 

The London Naval Conference represents a landmark in the movement 
for the codification of international law and its preparation was said to 
constitute ‘‘a model never yet surpassed in the annals of diplomacy. The 
method and care with waich this Conference was prepared facilitated the 
proceedings enormously’? (Records of the Eighth Ordinary Session of the 
Assembly of the League -f Nations, 1927, O. J., Special Supplement No. 54, 
page 204). The London Naval Conference is therefore discussed sepa- 
‘rately in this Memorandum (cf: Part I). 

The unification of private international law was promoted at six govern- 
mental conferences held i1 1893, 1894, 1900, 1904, 1925 and 1928. Sanitary 
questions formed the subzect of fifteen conferences held in 1851, 1859, 1866, 
1874, 1881, 1885, 1&92, 1893, 1894, 1897, 1503, 1907 and 1911/12, 1926 and 
1938. International posal commurications were regulated at twelve con- 
gresses held in 1863, 1874, 1878, 1885, 1891, 1897, 1906, 1920, 1924, 1929, 
1934, 1939. Seventeen international geodetic conferences took place be- 
tween 1864-1912. The protection cf submar-ne cables was on the agenda 
of seven international ecnferences held betwe2n 1868 and 1913. Fourteen 
international conferences for the regulation of sugar tariffs met between 
1864 and 1937. Internetional telegraphic communications were regulated 
at ten international confzrences meeting in tie period from 1864 to 1908: 
Since 1932 the regulation of naan and telephone communications was 
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combined with the regulation of radio, and the Telecommunication Union 
was established at tae Madrid Conference in 1932. 

The Latin Monetary Union was tha subject of nire conferences between 
1865 and 1921, while four international monetary conferences were held 
between 1867 and 1892, and a Monetary and Economic Conference was 
held in London in 1933 and four conferences on bills cf exchange met in 
1910, 1912, 1930, and 1931. r 

Five general international çonferəncəs on weights and measures took 
place between 1389 and 1921. Eight international conferences on the 
transportation of merchandise by reilroads were held between 1878 and 
1933. Two international conferences for the publication of customs tariffs 
were held in Brussels in 1888 and 1890. The protection of industrial 
property was the subject of ten internaticnal conferences held between 
1880 and 1334 enc the protection of artistic and literary property was 
the subject of seven international corferences held betwzen 1884 and 1928. 
The International Maritime Conference to define the rules of the -road 
at sea met at Washington in 1889. International conferences on maritime 
law were he_d in Brussels in 1905, 1909, 191C, 1922 and 1926, and on safety 
of life at sea at London in 1914 and 1929. A Load Line Convention was - 
adopted at London in 1980. The regulation of international waterways 
and certain question regarding agriculttral and cultural problems were on 
the programme of numerous conferences. 

The Hague Peace Conferences of 1899 and 1907 made a contribution to 
the evolution of ccnvertional interrational law in meny fields and, for 
this reason, occupy a special position. 

Aerial navigation was the subjecs of a conferenze held in Paris in 1910. 
The Paris Peace Conferences of 1913 set up an Aeronautical Commission 
for the purpose of framing a convention. The result was the Convention 
on the Regulation of Aerial Navigation of 13 October 1919. This was 
the first international convention re_ating to aerial navigation. An 
Tbero-American coavertion was signed in Madrid on 1 Movember 1926, and ` 
in inter-American Convention was adopted at Havana on 20 February 1928. 

Treaties concerning the protection of minorities were concluded between 
the Principal Allizd and Associated Powers and Poland (28 June 1919), . 
Yugoslavia (10 September 1919), Czechoslovakia (10 September 1919), 
Rumania (9 December 1919), anë Greece (10 August 1920). Further- 
more, the Treaties of Peace with Austria (10 September 1919), Bulgaria 
(27 November 1913), Hungary (4 June 1920) and Turkey (24 July 1923) 
contained provisions regarding the protection of minorities. 

The Conferences resulting in the Convention concerning the Interna- 
tional Hydzograpric Bureau of 30 June 1919, the Convention for the 
Establishment of an International Institute of Refrigeration of 21 June 
1920, and the Cowvention for the Creation of an International Office of 
Chemistry of 29 Cctoher 1927 may also be mentioned. 
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General Conventions concluded under the euspices of the League of Na- 
tions and international labour conv2ntions are discussed elsewhere in this 
Memorandum (cf. infra, Part IT). 


B. PREPARATION OF CONFERENCES AND CONVENTIONS 
General 


There appears to have emerged no uniformity in the preparatory pro- 
cedure for international conferences and conventions from the rich ex- 
perience in promoting the progressive development of international law 
during a period of over one hurdred vears. Generally, international 
conferences were prececad by diplomatic exchanges. In such cases the 
initiating Government proposed the agenda for the conference in more 
or less definite form. The Hague Peace Conferences are a case in point. 

In some fields certain Governments have d:splayed a marked continuity 
of interest. Thus the Government of the Netherlands initiated and pre- 
pared the conferences on the unification of private international law held 
successively at the Hagne since 1893, the British Government initiated 
conferences on the safety of life at sea and the Government of Belgium 
took the initiative in cor.vening conZerences on the unification of maritime 
law (ef. below). me : 

In the case of international unions, such as the Universal Postal Union, 
and the Telegraphic and Tzlecommunication Union a certain uniformity 
of method evolved. 

‘The International Conferences of American States, the League of Na- 
tions and the International Labour Organization have made a substantial 
contribution to the development of conventioral international law in many 
of its branches. They also developed techniques of preparing the work of 
international conferences which are discussed elsewhere in this Memo- 
randum. l 

The first .Conference for the Codification cf International Law held at 
the Hague in 1930 deseryes particular attention from the point of view 
of the preparatory tecknique employed by the League of Nations (ef. 
` infra, Part TIT). 

Certain private international and naticnal scientific institutions such 
as the Institute of International Law, the International Law Association, 
the International Maritime Commi-tee, the International Shipping Con- 
ference, the Harvard Research in International Law have facilitated and 
laid the ground work fcr some of the diplomatie conferences concerned 
with the progressive devzlopment of international law.: It may be noted 
that the Conference for the Codifization of International Law of 1930, 
highly appreciating the scientific work whick has been done for codifica- 
tion in general and in regard to the subjects on its agenda in particular, 
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` considered it desirable ‘(that subsequent conferences for the codification of 
international law should also have fresh scientifie work at their disposal 
and that, with this object, international and national institutions should 
undertake at a sufficiently early dace the study of the fundamental: ques- 
tions of international law, particularly the principles and. rules and their 
application, with reference to the points which-are placed on the agenda 
of such conference”? (ef, infra, Appendix 10}. . 


The Hague Peace Conferences 


_ The Russian Circular Note of 30 Dec2mber 1898 conzained a list of sub- 
jects to be submitted for discussion at the First Hagu Peace Conference. 
Similarly, the Russian Notes of March/April, 1906 outlined the programme 
for the Second Hague Peace Conferanee. . 

In spite of the lack of adequate preliminary preparation the Hague 
Conferences, drawing upon the work and experiences of preceding con- 
ferences, reached agreement on several conventions of outstanding im- 
portance and thereby greatly stimulated the movement in favour of codify- 
ing international law. i : 

The Seccad Hague Peace Conference, however, feeling the lack of ade- 
quate preparation of its deliberations, in recommending the holding of a 
Third Peace Conference, called the attention of the Pcwers ‘‘to the neces- 
sity of preparing the programme of this Third Conference a sufficient 
time in advance to ensure its deliberations being conducted with the neces- 
sary authority and expedition.’? Wita this end in view the Conference 
proposed that ‘‘some two years befcre the probable date of the meeting, a 
preparatory Committze should be charged by the Governments with the 
task of collecting the various proposals to be submitted to the Conference, 
of ascertaining what subjects are ripe for embodiment in an international 
regulation, and of preparing a programme whick the overnments should 
decide upor in sufficient time to eneble it to be carefully examined by the 
countries interested. This Committee should further be intrusted with 
the task of proposing a system of organization and prccedure ‘for the Con- 
ference itself’’ (Final Act of the Second International Peace Conference, 
18 October 1907. Malloy’s Treaties . . . between the United States and 
‘Other Powers, Vol. IL 1910, page 28797. - 


Postal Conferences 


An interesting example of Sieben technique is offered by the postal. 
conferences. The international conference convened in 1874 for the pur- 
pose of regulating postal comrfnunications was prepared by the initiating | 
Governmert, which submitted a draft of a postal union. The Regulations 
adopted by the Conference on 9 October 1874 for the execution of the Treaty 
relative to the formation of a General Post Union provided in Article 
XXVII, paragraph 13, that in the future the work of congresses should be 
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prepared by the postal administration of the host country in collabora- 
tion with the International Bureau ereated by that Conference. The suc- 
ceeding Congress, however, in Article XXX, paragraph 8 of the Regula- 
tions attached to the Convention of 1 June 1878 for the formation of the 
Universal Postal Union charged the International Bureau with the task 
of preparing for the work of future congresses, or conferences. The Inter- 
national Bureau continues to be in charge of this function (cf. Article 183 
of the Regulations for the Execution of the Universal Postal Convention 
concluded at Buenos Aires on 23 May 1939). 

The preparatory procedure for postal congresses generally begins with 
proposals submitted by the various postal administrations to the Inter- 
national Bureau a year before the next Congress. The Bureau assembles 
proposals in a ‘‘Cahier des Propositions’? which is distributed to all mem- 
bers for comment. Upon receipt of comments and counter proposals the 
Bureau prepares a new edition of the ‘‘Cahier’’ which’serves as agenda for 
the Congress. (cf. H. R. Turkel, ‘‘International Postal Congresses,” Brit- 
ish Year Book of International Law, Vol. 10, 1929, page 171). 

The Universal Postal Congress, meeting ix Madrid, adopted on 23 No- 
vember 1920 the proposal to set up a research committee (‘‘Commission 
d’Hiudes’’) composed of representatives of seven adrainistrations to study 
the possibility and the means of improving and simplifying the acts of the 
. Postal Union with regard to their form and wording (Documents du 
Congrès Postal dé Madrid, 1920, Vcl..IT, 1921, page 792). 

The Committee held two meetings in 1921 and 1922 respectively and, 

with assistance of two sub-committzes, adopted on 14 Apri! 1922 revised 
texts of the Principal Convention and its Regulations and a general report. 
These documents were transmitted to the members of the Union with the 
request to let the International Bureau know by 31 December 1922 whether 
they agree that the projects of the Committee may serve as the sole basis 
of the propositions to be made for the next congress (Report of the Com- 
mittee to Rearrange the Universal Postal Convention of Madrid and Recom- 
mend any Changes Deemed Necessary. Washington, 1923, page 6). 
. The Universal Postal Convention adopted at the Stockholm Congress on 
28 August 1924, added to the orgars of the Union, in Article 17, Commis- 
sions charged by the Congress or Conference with the study of particular 
questions. Also, following the precedent of the Madrid Congress, the 
Stockholm Congress eszablished a Research Committee (‘‘Commission 
d’Etudes’’) of fourteen. member administrations to study the ways and 
means of simplifying and accelerating the wcrk of the Congresses (Article 
XII of the Final Protocol). on: 

The London Congress of 1929 established a Preparatory Commission of 
fourteen administrations to prepare the work of the next Congress and, in 
particular, to study, compare and zo-ordinate proposals, and to submit a 
project and a report susceptible of serving as basis of discussion at the 
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next Congress. The report ard project should be transmitted to each 
administration at least four months before the opening of the next Con- 
gress (Article XI of the Final Protocol). 

It may be noted that nearly all members of the international community 
are members of the Universal Postal Union. 


Conferences for Unification of Private International Lew 


An interesting example of preparatory techniques is offered by the 
Conferences convesed by the Government of the Netherlands for the unifi- 
‘cation of private international law. Preparatory to the First Hague Con- 
ference on private international law, 12-27 September 1893, the Govern- 
ment of the Netherlands transmitted to the Governments a memorandum 
and the text of the laws and conventions in force in the Netherlands. 
The memorandum consisted of two pacts. In the. first part the Nether- 
lands Government stated its views relacing to the fortacoming conference . 
and in the second part it formulatac a draft programme in the form of a 
questionnaire which could be submitted fcr discussion at the Conference. 
The Netherlands 3overnment suggested that the twelve invited Govern- 
ments submit to zie Conference statements regarding the legislation in 
force in their courcries wich respect to private international law. Al the 
Governments responded to this suggesticn (cf. Actes de la Conférence de la 
Haye chargée de réglementer diverses matières de Droit International 
Privé, 12-27 Septembre 1698, La Haye. 1893, Pramiére Partie, pages 2-7 
and Deuxiéme Partie). 

The Royal Commission for the Codificatian of Private International Law, 
created in “897 br the Netherlands Government, and similar commissions 
in other countries were instrumental in preparing the third Hague Con- 
ference on private international law. The Netherlands Government com- 
municated +o the invited Governraents a draft programme for the third 
conference with th2 request for ther cbservations anc counter-proposals. 
The Royal Commission examined the documentation received from the 
Governments and drew up a systematic memorandum indicating, with 
reference to each erticle of the draft programme, the proposals and amend- 
ments submitted Ly the Governmenis (Documents relatifs à la Troisième 
Conférence de la Haye pour le Droit International Privé, 1900, page 1). 
The preparatory Cocumentation thus. assembled was then submitted to the 
conference, 

The Third Conf2rence expressed tre ‘‘voen’’ that the procedure ‘‘qui a 
été heureusement suivi pour la préparation de la Conférence actuelle” 
should be applied in preparation for the Fourth Conference on Private 
International Law, (ef. Protocol Final of 18 June 1900. Actes de la 
Troisième Conférence de la Haye pour le Droit International Privé 29 
Mai-18 Juin 1900. page 246). Tke Netherlands Government complied 
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with the desire expressed by the Third Conference and in October 1902 
communicated to the Governments a ‘‘projet de programme d’une Qua- 
trième Conférence’’ and requested <heir replies. The Royal Commission 
examined the documentation received from the Governments and drafted 
a ‘‘tableau systematique,’’ indicating under each article of the draft pro- 
gramme the proposals ani amendments submitted by the Governments as 
well as its own thoughts on the subject (Documents relatifs à la Quatrième 
Conférence de la Haye pour le Droiz International Privé, 1904, page V). 

The method employed so successfully was resorted to again in preparing 
for the Fifth and Sixth Conferences of 1925 and 1928. It may be noted 
that questionnaires were employed by the Netherlands Government in 
conn2ction with these two conferences. On the basis of the replies and 
documentation relative to the legislation in fcree in the invited countries, 
a ‘‘tableau synoptique” was drawn up on each of the topics which had 
.not been discussed at the preceding zonference (Conférence de la Haye de 
Droit International Privé, Documents relatifs à la Sixième Session tenue 
du 5 au 28 janvier 1928, sage 11).. 


Conferences on Sea Tranaport 


Conferences on sea transport may be divided roughly into those dealing 
with the unification of private ma-itime law and those concerned with 
safety regulations. The Belgian and British Governments have generally 
taken the iniative in convening the former and latter respectively, whereas 
the League of Nations and.the Internaticnal Labour Organization have 
been responsible for promoting th2 internasional regulation of certain 
related questions (cf. infra, Part II, A and Pert II, B). 

The preparatory work for conferences conv2ned by the Belgian Govern- 
ment was largely performed by the International Maritime Committee, 
an unofficial body established in 1897 for the purpose of furthering the 
unifization of maritime law (cf. Sir Osborne Mance, International Sea 
Transport, 1945, pages 5-27). The Conference held in Brussels in 1910, 
attended by all the maritime States of Europe, the United States of 
America, and most of the South American States, adopted on 23 Septem- 
ber the Convention for the Unification of certain Rules of Law with re- 
spect to Collision ‘between Vessels and the Convention for the Unification 
of Certain Rules of Law respecting Assistanc2 and Salvage at Sea. Both 
conventions were ratified by twenty-six states. 

Tre Brussels conference of 1924 adopted the International Convention 
for the Unification of Certain Rules relating to Bills of Lading which was 
signed on 25 August 1924 and ratified by sixzeen states. The Convention 
is based on the rules drafted by the International Law Association in co- 
. operation with the International Maritime Committze and the so-called 
“Hague Rules 1922” adopted by the latter (ef. Mance, op. cit., page 29). 
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At the same ccnference the Convention for the Limitation of the Re- 
sponsibility of Ship-owners was signed on 25 August 1924. It was ratified 
` by twelve states. 

'. The Brussels Conference of 1926 adopted two instruments: The Conven- 
tion for the Unificetion of Certain Rules reating to the Immunity of State- 
owned Vessels, ani the Convention for the Unification of Certain Rules 
- relating to Maritime Liens and Mortgazes. Both were signed on 10 April 
1926. The former Convention was adopted after prolonged preparatory 
work carried out by the International Shizping Conference and the Inter- 
national Maritime Committee (cf. Mance, op. cit., pege 31). An Addi- 
tional Protocol, proposed by the British Government, was signed at Brussels 
on 24 May 1934, and both the Coaventicn and the Additional Protocol 
were ratified by thirteen states (ef. Mance, sp. cit., page 32). The prepara- 
_ tory, work’ for the Convention on Maritime Liens goes back to 1907 (ef. 
Mance, op. cit., pege 83): This Convention was ratified by fourteen states. 

Safety at sea was the subject of the International Marine Conference 
-held at Washington in 1889. No convention was signed at the time. Fol- ` 


`, lowing-the Titanic disaster in 1912, tae British Government convened a 


conference in London which on 20 January 1914 adopted the Convention 
on the Safety of Life at Sea. Following substantial preparatory work 
undertaken by tie International Shipping Confererce since 192], the 
revised Convention on Safety of Life at Sea was sign2d at London on 31 _ 
May 1929 (Hudson, International Legislation, Vol. II, No. 218, page 2,724). 
This replaced the 1914 Convention for those states zhat ratified it. (ef. 
Mance, op. cit., page 89). The 1929 Convention was ratified by thirty- 
five states. z 

The protection of life and property at sea is also treated in the Load 
Line Convention signed at London on 5 July 1930 (Hadson, International 
Legislation, Vol. V, No. 267, page 543). The Preparatory work for this 
Convention was carried out by the -nternetional Shipping Conference (ef. 
_ Mance, op. cit., page 41). f 

It may be noted that, according to Article 61 of the Safety`of Life at Sea 
Convention; the =ritish Government is charged with communicating to 
the Contracting Governments proposals for the modification of the Con- 
vention. Such modifications enter into fcree if accepted by all the Con- 
` tracting Governments. On 17 January 1933, the British Foreign Secretary 
informed the Cortracting Governments tkat a modification of Regulation 
19 (2) had been accepted and entered into force in accordance with the 
procedure laid dcwn in Article 61 ‘ef. Hudson, International Legislation, 
_ Vol. VI, No. 328, page 281). 

The Load Line Convention, in Article 20, provides a similar method for ` 
effecting modificacicns. 


` 
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International Telecommunication Conferences . 


The Service Regulations of the Telegraphie Convention of 14 January 
1872 charged the International Bureau of the International Telegraphic 
Union with the task of preparing future international telegraphic con- 
ferences. The duties of the Bureau were extended in 1885 to include 
international teleptones under service regulations adopted in that year. 

Conferences dealing with maritime radio-telegraphy were held in Berlin 
in 1908 and 1906, and in London in 1912. The Radio-telegraphic Conven- 
tion of 1906 entrusted to the Bureau the same duties in regard to radio 
telegraphy as it already discharged in the field of telegraphy. The Radio- 
telegraph Convention signed at Washington on 25 November 1927, em- 
braced all radio communications (2f. Hudscn, International Legislation, 
Vol. III, No. 185, page 2,197). It provided in Article 17, paragraph 1 
for the establishment of an Internacional Technical Consulting Committee 
‘on Radio Communieatior. Under Article 16 the International Bureau of 
the Telegraph Union was charged with the work pertaining to the Con- 
ferences, including exam-ning requests for changes in the Convention and 
the Regulations annexed thereto. 

At a joint conference held at Madrid in 1932, it was decided to consoli- 
date the existing international organizations for telegraphs, telephone 
and radio in an International Telecommurication Union (cf. Hudson, 
International Legislation, Vol. VI, No. 315, page 109). Under Article 17, 
paragraph 2 (a), of the Madrid Convention the Bureau of the International 
Telecommunication Union is charged: with the work preparatory to the fol- 
lowing conferences at which it shall be represented in an advisory capacity. 
Pursuant to Article 16 eonsulting zommittees may be established for the 
purpose of studying questions relating to the telecommunication services. 
Three such Consulting Committees, the Telepkonic, the Telegraphic and the 
Radio, have been set up. — 

Sixty-eight States hav> ratified or acceded to the Maaria Telecommuni- 
cation Convention. 


Air Transport Conferences 
Public Air Law 


The Convention on the Regulation of Aerial Navigation opened for 
signature at Paris on 13 October 1919 (Hudson, International Legislation, 
Vol. I, No. 9, page 359) ratified or acceded to by thirty-nine States, pro- 
vided in Article 34 for the establishment of a permanent commission under 
the name International Commission for Air Navigation, generally known 
by its French initials C.I.N.A. The C.I.N.A. was placed under the direc- 
tion of the League of Nations. Under Artiele 34 its functions included: 
to receive proposals from, or to make proposals to, any of the contracting 

States for the amendment or modification of the provisions of the Conven- 
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tion, and to notify changes adopted; to discharge certain duties conferred 
upon it by specified Articles of the Convenzion and to amend the provisions 
_of the technical Annexes A-G; and to give its opinion on questions which 
States may submit to it. 

The activities of C.LN.A. were stemmed up as follows: ‘‘(1) A Council 
charged with ensuring the application of the Convencion and its normal 
evolution by propcsing in due season to the contracting States the amend- . 
ments called for 5y the development of international air navigation; (2) 
an international parliament having power at all times to adapt the techni- 
cal regulations to the requirements of air traffic; (3) a tribunal settling in 
first and last instance disagreements whick may arise between contracting 
States with regard to the technical regu_ations whici it has the power 
to enact’’ (ef. Sir Osborne Mance, Inte-national A'r Transport, 1944, 
page 18). 

Protocols amending the 1919 Convention and pr2 Sea by the C.I.N.A. 
were adopted in 1922, 1923, 1929 and 1335 (ef. Hudson, International 
Legislation, Vol. I, Nos. 9b, 9c, 9d, and Vcl. VII, No. 412). ; 

The C.I.N.A. codperated with the International Office of Public Hygiene 
in preparing the craft of the Sanitary Ccrvention fo? Aerial Navigation 
opened for signature at the Hague on 12 April 1933 (Hudson, Interna- 
tional Legislation, Vol. VI, No. 326, page 292). 


Private Air Lae 


As the funetiors of C.I.N.A. were related to the 1919 Air Navigation 
Convention, the French Government, in 1323 proposed a conference to 
discuss the codification of international pr-vate air law. The First Inter- 
national Conferene2 on Private Air Law, mzeting in Parvis in 1925, adopted 
a resolutior for tke setting up of an International Technical Committee of 
Aerial Legal Exp2rts, known by the initials of its French title CITHJA, 
to prepare draft zodəs for diplomatic Conferences. . The Committee of 
Experts was constituted in Paris in 1926, The work of CITHJA was 
purely advisory. Its main tasks were to study questions referred to it 
by the diplomatic conZerences and, in part-enlar, to pr2pare draft conven- 
tions on topics assigned to it by th> diplematie conferences. Such draft 
conventions were submitted to diplomatie Conferences convened by the 
French Government in 1929, 1933- and 1938. Between 1926 and 1938 
CITEJA held thirteen annual sessions to some of which experts from non- 
member states were invited. 

The Second International Conference n Private Air Law, held at 
Warsaw in 1929, adopted the Convention on the Unification of Certain 
Rules regarding International Air Transport, signec 12 October 1929 
(Hudson, International Legislation, Vol. V, No. 285, pege 100). 

The Third Int2rnational Conferance ou Private Air Law at Rome 
adopted the Convention for the Unification of Certain Rules relating to 
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Damages Caused by Aircraft to Third Parties on the Surface and the Con- 
vention for the Unificaticn of Certain Rules relating to the Precautionary 
Attachment of Aircraft. Both instruments were opened for signature at 
Rome on 29 May 1933 (ef. Hudson, International Legislation, Vol. VI, 
Nos. 328, 329, pages 327, 337). 

The Fourth International Conference on Frivate Air taw at Brussels . 
adopted the Convention jor the Unification of Certain Rules relating to 
Assistance and Salvage of Aireraft at Sea, and a Protocol on Aviation 
Insurance. The Convention was signed on 2€ September 1938. 

Not all of the draft conventions submitted Ly CITEJA were adopted by 
the diplomatic conferences. Thus the Fourth Conference referred back 
to CITEJA for further study the draft convention for the Unification of 
Certain Rules relating to Aerial Collisions. The four: conventions pre- 
pared by CITEJA and edopted by the diplomatie conferences constitute 
an important contribution to the. progressive development of international 
private air law. 


C. THE INTERNATIONAL NAVAL CONFERENCE 


‘London, December, 1908—Fekruary, 1909 


Origins 
The International Prize Court Conrention 


The Convention for tk2 Establishment of an International Prize Court 
adopted by the Second Eague Peace Conference on 18 October 1907 pro- 
vides in Article 7 that in the absence of treaty provisions applicable to the 
case, the Prize Court shall apply tke rules of international law or, if no 
generally recognized rules exist, the Court shall give judgment in accord- 
ance with the general principles of justice and equity. An effort was made 
at the Hague Conference to reach agreement on various questions relating 
to maritime war. Owing to lack of time it wes not pobe for the powers 
to establish agreement on all points. 


Proposal for a Conference 


On 27 February 1908, the British Government proposed to the principal 
naval Powers (Germany, Spain, France, Italy, Russia, Japan, Austria- 
Hungary, the United States and the Netherlands) to hold a conference in 
London in order to agree on the gen2rally recognized rules of international 
law and thus ensure the establishment of the International Prize Court. 
The following eight subjezts were suggested for inclusion on the programme 
of the Conference: contraband, blockade, continuous voyage, destruction 
of neutral vessels prior to their condemnation by a Prize Court, conver- 
sion of a merchant vessel into a warship on the high seas, transfer of 
merchant vessels from a belligeren: to.a neutral flag during or in con- 


44 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


templation of aiis and the question whether the aao or the 
domicile of the owner should be adopted as the dominant factor in decid- 
ing whether property was enemy property. 

In order to facilitate the work of the proposed Conference, the British 
Government suggzsted that the Gcvernments should interchange memo- 
randa stating their views of the correct rulas of international law on each 
of the subjects lisced above'and that these should include references to the 
authorities on which these views were based. 

The British Government further suggested that if the idea of a con- 
ference was accepted, each governmert should send delegates equipped 
with full powers fo negotiate and canclude an agreement. 

All the Governments to whom the British propcsal was addressed 
forwarded to that Government memoranda of their views as to the sub- 
jects mentioned therein. 


Preparation of Bcses of Discussion 

On 14 Septemb2r 1908, the British Government, noting that its invita- 
tion had been accepted by the Powers concerned, informed them that it 
would prepare for the Conference, ‘‘as a suitable basis for its deliberations, 
a draft declaration in terms which sha] harmonize as far as may be pos- 
sible the views ard interpretations o? tas accepted law of nations. as 
enunciated in the memoranda cf the several Governments.” 


Codification v. Legislation 


In a note of 10 November 1908, zhe Brizish Government informed the 
Powers that ‘‘the main task of the Conzerence will not ... be to deliber- 
ate de lege ferends, as the Peace Conferences have been called upon, and 
may again be callei upon, to do with a view to develcp and extend the scope 
of the conventional law of naticns. The proposed Declaration should . . 
place on record thas those Powers which are best qualified and most directly 
interested, recognize, as the result of their common éeliberations, that there 
exists in fact a common law of nations of which it is the purport of the 
Declaration, in the common interest, to set out the principles.” The 
British Government thus intended ‘‘not to suggest any new doctrines, but 
to erystalliza, in tke shape of a few siraple propositions, the questions on 
which it seems possible to lay down a guiding principle generally accepted.’’ 
The British Government also declared zhat ‘“in regard to other questions 
which cannot be so dealt with ... (iti wil be happy to consider in the 
most conciliatory spirit such proposals as have been or may be put forward 
with the view to tie adoption of special ccrventional stipulations’’ (Mise. 
No. 4 (1909%, Cd. 4554, page 19). 

The document prepared by the ‘British Government was EE E to 
other Governments on 14 November 1908, under the title: ‘‘Statement of 
the Views Expressed ty the Powers in their Memoranda, and Observations 
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Intended to Serve as a Basis sont the Deliberations of the Conference” (1b., 
pages 19, 20, 33). 


Declaration v. Convention 


It is apparent from this Statement, that the purpose of the Conference, 
as seen by the British Government, was to reach an agreement on a ‘‘Decla- 
ration’’ rather than a ‘‘Convention.’’ British Government, in an intro- 
ductory note to the Statement, observed that: 


La ‘déclaration’? proposée doit avoir pour objet d’énonecer, avec 
le plus de précision possible, -es points sur lesquels il y a identité 
entre les principes suivis et même, s’il y a lieu, entre leur application 
pratique, ainsi que les points sur lesquels l’expérience acquise et la 
communauté des conditions modernes du commerce maritime, de la 
navigation et de la guerre navale permettent aujourd’hui d’exprimer 
les principes généraux du droit international, qui se sont fait jour 
peu à peu a travers les errements séparément suivis dans chaque pays. 
Il ne s’agit done pas à cet égard. pour la Conférence de statuer de lege 
ferenda, comme les Conférences de la Peix ont été ou seront appelées 
à faire en vue de développer le domeine des stipulations conven- 
tionnelles internationales. A le différence d’une ‘‘convention,’’ créant 
des règles particuliè ères aux Etats Contractants, la “déclaration” 
projetée ‘doit être, dans l’opinion du ¢ Jonvernement de Sa Majesté, la 
reconnaissance par les Puissarce les mieux qualifiées et les plus in- 

` téressées, délibérant. en commun, que, dans l’état actuel des relations 
mondiales, il existe véritablement un droit commun des nations, dont 
elle‘ entend dégager les principes dans l’intérét de tous. La force 
obligatoire de ce droit commun a été constatée par l’article 7 de la 
Convention de La Eaye précitée. 

A la différence encore d’une convention, qui ne saurait étre modifiée 
que par de nouvelles stipulations, les régles reconnues aujourd’hui 
pourront être appliquées ou developpées, le cas échéant, avec telles 
modifications que la Cour trouvera nécessaires pour donner aux prin- 
cipes leur vraie porzée en présence des progrés du jour. 

Le Gouvernement de Sa Majesté se plait à espérer qu’en formulant 
ainsi ‘les régles généralement reecnnues du droit international’ 
expressément prévu2s comme base des décisions devant être imposées 
par la Cour des Prises, la Conférence évitera à tous les pays les sur- 
prises et les doutes, nuisibles au commerce pacifique comme aux bonnes 
relations politiques, et qui n’ont actuallement scuvent pour cause que 
le défaut d’expression autorisée d’un droit, auquel tous les Etats ont 
V’incontestable souci de se conformer. 

En préparant le travail qui va suivre, le Gouvernement de Sa 
Majesté n’a donc nullement eu vue de suggérer des principes nouveaux, 
mais seulement de cristalliser en quelques propositions simples les 
questions sur lesquelles une Ccoctrine dirigeant2 paraît pouvoir être 
formulée. Sur les autres questions, il sera heureux de participer à 
l’examen des propositions qui cnt été ou pourront être faites en vue de’ 
stipulations conventionnelles particulièr 2s (Proceedings of the Inter- 
national Naval Conference, held in London December PASER 
1909, Mise. No. 5 S Ca. 4555, pages 57, 58). 
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Some of the Powers, it appears, were in avour of a code of rules ‘‘bind- 
ing on the contrac=ing parties in case of wer between two or more of them, 
and only on cond-tion of reciprocity, no distinction b2ing made between 
rules already ackrowledged by the zonsensts of nations to be of general 
validity, and others introducing new elements not, hitherto admitted to 
have the force of international law.” The British Government, in com- 
menting upon this approach, siated that it was not likely to produce a 
result ‘‘which would effectually guarantee the application of known rules 
by the Internationel (Prize) Ccurt.” Stressing she acvantages of a Dec- 
laration as against a Convention, tae British Government declared that 
‘“‘any proposition of law enunciated by the chief naval Powers as express- 
ing in their opinion, the existing, correet, and general rule in the matter, 
would, they are convineed, carry such weigat that its uniform enforcement 
could be almost cerzainly relied upon” “Sir Edward Grey to Lord Desart, 
1 December 1900, Mise. No. 4 (1909), Ci. £554, page 22). 

The proposed Conference would be free to discuss new rules. Its 
principal task, howsver, would be ‘‘a restatement o? the underlying prin- 
eiples’* of the law of nations ‘‘in words acapted to present-day circum- 
stances’? which would furnish the cpporturity “of arriving by common 
agreement at a uniform definition of the main principles of the existing 
law, to whose spirit all nations are without doubt anxious to conform’? 
(Ib.; page 22). 


The Londor Conference 


The International Naval Conferenze, held in London from 4 December 
1908 to 26 February 1909, was attendec. by delegates from Great Britain, 
the United States 3f America, Germany, Spain, France, Italy, Japan, the 
Netherlands, ‘Russie and Austria-Hungery. 

The Conference adopted the ‘‘bases of discussion’’ prepared by the 
British Governmen: as a starting point for the examination of the principal 
questions of existing international lew. After a first reading in a series 
of plenary meetings, the Conference decidsd to concuct the necessary 
detailed discussicn in a Grand Committee, which, in fact, was the Con- 
ference sitting in Committee. This device was resorted to in order to 
enable the delegates to talk more informally and withou: the restraint of a 
formal record of -ìe proceedings ir official minutes. The Grand Com- 
mittee concentrated on reaching agreement on the general outline of the 
final Declaration. 

Questions presenting special difficulties were discussed in an Examining 
Committee, compos2d of one delegate of each of the participating Govern- — 
-ments. The Conference also established a Legal Committee to discuss 
certain technical questions. At an advanced stage cf its deliberations, on 
17 February 1909, the Conference appointed a Drafting Committee which, 
on the basis of a draft submitted by the Delegation of Great Britain, was 
instructed to prepsre the final text. 
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Results of the Londen Conference 


The Conference, after deliberating for almost three months, adopted a 
Final Protocol, a Declaration concerning the Laws of Naval War, and a 
General Report. 


General Report 


The General Report to the ‘Conference, prepared by Professor Renault 
and adopted by the Conference, contains ‘‘a most lucid, explanatory and 
critical commentary on the provisions of the Declaraticn.’’ It was pointed 
out by the chief Delegate for Great Britain that ‘‘in accordance with the 
principles and practice of continental jurisprudence, such a report is con- 

‘sidered an authoritative statemen> of the meaning and intention of the 
instrument which it explains, and that consequently foreign Governments . 
and Courts, and, no doubt also, the International Prize Court, will construe 

- and interpret the provisions of the Declaration by the light of commentary 

given in the Report’’ (Delegates far Great Britain at the Naval Conference 

to Sir Edward Grey, 1 March 1909, Mise. No. 4 (1909), Cd. 4554, page 94). 


Final Protocol 


The Final Protocol adopted by the London Naval Conference on 26 
February 1909, in addition to formal statements contains a wish (‘‘voeu’’) 
which was intended to pave the way for the ratification of the International ` 
Prize Court Convention of 1907 by the Jnited States.- The delegates 
agreed in this wish to call the attention of their Governments to the advan- 
tages of concluding an arrangement whereby States which for constitutional 
reasons experience some difficulty in ratifying the Hague Convention of 
1907 for the establishment of an International Prize Court, should have 
the power, at the time of depositing their ratifications, to add thereto a 
reservation to the effect that rescrt to the International Prize Court in 
respect of decisions of their naticnal tribunals shall take the form of a 
direct claim for compensation. 


The Declaration concerning the Laws of Naval War “Ss 


The Declaration, adopted by the Conference on 26 February 1909, was 
said to represent the media sententia of the views and practices prevailing 
in the different countries. The General Report pointed out that the rules 
embodied in the Declaration ‘‘must not be examined separately, but as a 
whole, otherwise there is a risk of the most serious misunderstandings.”’ 
The success of the Conference was due to compromise and mutual conces- 
sions. The rules adopted by the Conference were therefore ‘‘not always 
‘m absolute agreement with the views peculiar to each country, but they 
shock the essential ideas of none’’ (General Report presented to the Naval 
Conference on behalf of its Drafting Committee, Misc. No. 4 (1909) Cd. 
4554, page 34). i 
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. The Declaration, in a Preliminary Provision, striking the keynote to the 

following particular provisions, states: ‘‘The Signatory Powers are agreed 
that the rules contained in the following chapters correspond in substance 
with the generally recognized prinsiples cf internaticnal. law.” The 
purpose of the Conzarence, it will be recalled. was not to create new rules 
but above all ‘‘tc note, to define, and, where needful, to complete what 
might be considered as customary law” (General Report, loc. cit., page 35). > 
In thus enunciating principles of international law, recognized by the chief 
naval powers, the D2cleration was intended to facilitate the establishment, 
of the International Prize Court. 

Among the Final Provisions of the Declaration there are several indica- 
tive of the technique of codification as applied by the London Naval Con- 
ference. Article 6 enunciates the principle that ‘‘the provisions of the 
present Declaraticn must be treated as a whole, and cannct be separated.’’ 
The work of the Conference being tie result of mutuel concessions and 
adaptations, it was thought necessary to exclude the possibility of attach- 
ing reservations to any of the rules (‘tenera. Report, loc. cit., page 66). 

The Declaration as subject to ratification and remained open for sig- 
nature up till 30 June 1909, by the Plenipotzntiaries of the Powers repre- 
sented at the Londcn Conference. ar 

Article 69 of the Declaration provides expLcitly for the right of denun- 
ciation. Such denunciation, however, ‘‘can only be made to take effect at 
the end of a perio of twelve years, beginning sixty days after the first 
deposit of ratificatims, and, after that time, at the end of successive periods 
of six years, of which the first will begin at tke end of the period of twelve 
years.” The General Report concludes that ‘‘it follows implicitly from 
Article 69 that the Declaration is of indefinite duration’’ “General Report, 
loc cit., page 67). 

The Declaration was open to accession by Powers rot represented at the 
London Conference. The reason for zhis, as stated in Article 70, was the 
great importance which the Powers represented at the Corference attached 
“to the general recognition of the rules whieh they have edopted.”’ 


Unsolved Prablems 


Two subjects, inscribed in the programme of the Corference, were not 
solved. These were the legality of the conversion of a merchant vessel into 
a warship on the high seas and the question whether the nationality or the 
domicile of the owner should be adcpted as the dominart factor in decid- 
‘ing whether property was enemy property (General Report, loc cit., 
page 35). 


Action by the Powers after the London Navs! Conference 


While the London Naval Conference succeeded in reaching agreement 
on the Declaration eoncerning the Laws of Naval War, nose of the Powers 
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represented at the Conference ratified the Declaration. The Declaration . 
` therefore did not enter :nto force. 

In the War between Italy and Turkey, 1911-1912, both belligerents in 
their naval operations, conformed apparently to the rules laid down in the 
London Declaration. Turkey was not invited to the London Conference 
and had not acceded to the Declaration. 7 

During the World War I, on 6 August 1914, the Government of the 
United States inquired of the belligerent powers whether they would apply, 
upon condition of reciprocity, the rules of naval war as laid down in the 
unratified London Declaration of 1909. Germany and Austria-Hungary 
agreed.. As some of tae Allied Powers, however,- refused to apply the 
Declaration in its entirety, the United States wichdrew its suggestion. 
-Nevertheless, Great Britain and France put into effect the London Declara- 
tion with some modificasions. The British and French Government-having 
found the Declaration unadaptable to the circumstances of World War I, 
ceased to apply it on 7 July 1916, and reverted to the rules of international 
law. 


PART IT 


THE PROGRESSIVE DEVELOPMENT OF INTERNATICNAL LAW BY THE 
LEAGUE oF NATIONS ` 


A. GENERAL SURVEY OF TH LEGISLATIVE ACTIVITIES OF THE 
LEAGUE OF NATIONS 


About one hundred and twenty international instruments were concluded 
under the auspices of the League between 1920 and 1939. These instru- 
ments, variously designated as’ conventions, agreements, arrangements, 
protocols, acts, procés-rerbaux or declarations, promoted the progressive 
development of internazional- law in many fields of international relations. 
The great majority of conventions concluded under League auspices had 
‘for their object the general regulation of relations between states. Some 
conventions related to particular situations such as the eccnomic rehabili- 
tation of certain countries (Austria, Hungary, Bulgaria etc.). 


Preparation of General Conventions to be Negotiated under 
the Auspices of the League of Nations 


The Committee of Experts . 


The Assembly of the League of Nations, in a Resolution adopted on 24 
September 1929, requested the. Council to set up a zommittee of seven ex- 
perts. to investigate ‘‘the reasons for the delays whieh still exist and the 
means by which the number of signatures, ratifications or accessions given 
to the Conventions refarred to above could be increased.” The Council 
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accordingly appointed a committee of eight members on 15 January 1930. 
The Committee, meeting in Geneva from 28 April to 2 May 1930, considered © 
two questions: 


1. The reasons for the delays at present operative in the procedure 
or ratification of conventions concluded under the auspices of the League; 
and 
. 2. The means by which the numbers of signatures, ratifications or acces- 
sions of the above-mentioned conventions could be increased. 


The Committee noted that ‘‘the preparatcry work of the Conferences 
and the discussions at the conference are not in all cases conducted by the 
officials who have the responsibility o? advising upon the definite acceptance 
of the convention and its application in taeir countries, kut is entrusted to 
experts-on the question amder consid2ration, who are not responsible of- 
ficials of the competent Government departments.” The Committee also 
pointed out that in the case of some conventions ‘‘their urgency may not ` 
be appreciated by the Government departments’’ and that some conven- 
tions ‘‘are not of special interest to all the signatories’? (Report of the 
Committee Appointed to Consider the Questicn of Ratifization and Signa- 
ture of Conventions Concluded under th2 Auspices of tae League of Na- 
tions, Doc. A.10 1980. O.J. Special Supplem2nt, No. 85, pages 142, 143). 

With regard to preparatory work the Committee further observed that 
‘tit would be well if more extensive pr2paratory work could be done before 
the Conference, so that the Governments may become mora fully acquainted 
with the questions under consideration and be in a position to form their - 
opinions on the various points raised after sufficient study and investiga- 
tion. The issue of questionnaires to obtain preliminary observations, 
followed by the circulation of draft cor.ventions giving the opportunity 
for the submission of amendments, in advance, might serve a useful pur- 
pose by bringing to the notice of the confererce points which might other- 
wise involve delays and difficulties at a leter date’’ (Ib., page 144). 

The Committee also thought ‘‘that zhe metaods recently adopted by the 
International Labour Organization and the procedure recommended by the 
Conference on the Codification of International Law (The Hague, 1930) 
might be found to contain suggestions which may be usefal when the adop- 
tion of a new procedure is under investigation’’ (Jb., pages 144, 145). 

The Committee, raferring to a proposal that a convention should be 
drawn up by a conference to fix the procedure to be adopted in interna- 
tional conferences held under the auspic2s of the League and to prepare 
model texts for the forraal articles of these conventions, declared that ‘‘if 
the proposals made in the foregoing paragraphs are sanctioned by a reso- 
lution of the Assembly, much more >raztical and useful results will be 
achieved ihan those which could be oktained by the adoption of a conven- 
tion of the kind mentioned above’’ (Z>., pages 146, 147) 
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The Resolution of the Assembly of 3 October 1930 


The Assembly of the League acopted on 3 October 1930 a Resolution, 
proposed in the Report of its Firs; Committee, which was based upon, the 
above Report of the Committee appointed to consider the question of 
ratification and signature of Conventions ecneluded under the auspices of 
the League of Nations, and upon proposals made by some delegations. 
(For the text of the Resolution see Appendix 1), Section IV of the Reso- 
lution of 1980 was reconsidered end amended by the Assembly in 1931. 
(For the text of Sectior. IV as amended by the Resolution of 25 pepeemee 
1931, see Appendix 2). 


Special Preparatory Procedures 


The Preamble of Seetion IV declares that the preparatory ‘procedure 
which it lays down for the conclusion of general conventions under the 
auspices of the League, shall be followed in all cases excepting those 
‘where previous conventions or errangements have established a special 
procedure or where, owing to the nature of the questions to be treated or 
to special circumstances, the Assembly or the Council consider other 

_methods to be more ap>ropriate.’’ This exception was designed to safe- 
guard the preparatory procedure developed and followed by the technical 
organizations of the League. In zhe view of some of these organizations 
the exception was essential. Thus the Econcmic Committees of the League, 
commenting upon the 1930 Resolution, stated that certain agreements were 
of use only if prepared and concluded within a relatively short time. 
Similarly, the Financial and Fiscal Committees noted that the prepara- 
tory procedure laid down by the Assembly may require three to four years 
and that in certain cases a more expeditious procedure may be desirable. 
The Advisory and Technical Committee for Communications and Transit, 
noting that the preparatory procedure proposed.by the Assembly involved 
no modification of its own rules, declared that these rules ‘‘which involve 
continuous contact for she study of all questions with those specially con- 
cerned by means of discussion and inquiries carried on by the Advisory 
and Technical Committee and by its permanent committees, are inspired by 
the prudent considerations which guided the Assembly in the adoption of 
the resolution of 3 Octcber 1930, and that these methods, being peculiarly 
adapted to the study of the technical proslems of communications and 
transit, guard against the premature summoning of international con- 
ferences which may be called upon to conclude conventions’? (ef. Doe. 
A.28. 19381. O.J. Special Supplement, No. 94, pages 115, 119). 


Standard Preparatory Procedure 


The standard preparetory procedure for the dions of general con- 
ventions was briefly as follows (cf. Appendix 2 for text of amended Sec- 
tion IV of 1930 Resolution) : 
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1. Any organ o? the League, envisaging the conclusion of a general 
convention, should submit to the Council of the League a memorandum 
stating why it would be desirable to conclude the convention.in question. 

2. If the Coune:] approves the recommendation in principle, a draft 
‘convention and an 2xplanatory memorandum should be submitted to the 
Governments for their comments. 

3. The draft corvention together with the observations of the Govern- 
ments should then be submitted to the Assembly of the League for a deci- 
sion whether the subject appeared prima facie suitable for the conclusion 
of a convention. 

4. In case of an affirmative action by the Assembly,.the ‘Connell should 
arrange for a new draft convention based on the observations submitted 
by the Governments. The new draft convention togethe> with the observa- 
tions submitted by the Governments should be sent te the Governments 
for their comments. 

5. The Assembly, on the basis of such ccmments should decide finally 
whether a convent-on should be concluded and, in case of an affirmative 
action, whether the draft should be submitted to & conference. 


Thus the standard preparatory procedure laid down in 1931 falls into 
two stages: The first, called the procedure of *‘taking into consideration,’’ 
is designed to clarity the question whether a conference should be convened. 
This stage ends with the decision of the Assexably that the subject is prima 
facie suitable for a 2onvention. Then tke second stage, in which the bases 
of discussion for the Conference are preparad, begins (Report of the First 
Commission to the Assembly, Doc. 33, 1930. OJ. Special Supplement, 
No. 84, page 571). 

Altogether this procedure provided for three affirmative ‘edsin by 
the chisf organs o? the League—one by the Council and two by the As- 

‘sembly—anc for two consultations of Governments prior to the convening 
of a conference, In this manner the League intended to ensure careful 
preparation cf the subjects selected fcr conventions and a measure of 
Government consent which, in turn, would ensure. the adoption of such 
conventions by a ecuference and their ulcimate ratification by Governments 
(ef. paragraph 2 cf the Preamble). — l 

In addition, the Reso-ution of 1930 in paragraph V provides that ‘‘at 
future conferences held under the auspices of the League of Nations at 
which general conventions are signsc, protocols of signature shall, as far 
as possible, be draxn up on the general lines of Hae alternative drafts set 
out in Annexes I and H of the presert Fesclution.’ 

The protozcl of signature in Annex I provides that the signatories ande 
take to submit the z2ənvention for parliamentary approvel within an agreed 
period of time or zo inform the Seeretary-Ganeral cf the League of their - 
attitude regarding the Convention. Azcordmg to paragraph II of the 
proposed protocol cf signature a new conference may be held if the con- 
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vertion fails to secure the ratification of an agreed number of Govern- ` 
ments. This procedure may be suitable for most general ecnventions. 

With regard to conventions whose usefulness depends upon their speedy 
entry into force for a large number of states, the protocol of signature in 
‘Annex II envisages the possibility of a new conference being convened by 
the Council of the League if the convention has not become binding on an 
agreed date for the agr2ed number of states. 

The Assembly Resolution laid down a standard procedure but left the 
-way open for special procedures adapted to meet special needs. Thus, with 
a view to speeding up the procedure for the entry into force of conven- 
tions dealing with minor or technical matters, paragraph VI of the Resolu- 
tion envisages the possibility of signing instruments in the form of govern- 
méntal agreements which are not subject to ratification. It will be recalled 
that the technical organizations of the League strengly insisted that the 
. provision in the Preamble of paragraph IV of the Resolution for excepting 
_ existing procedures or special questions frcm the application of the gen- 

eral preparatory procecure laid down by the Assembly, was essential. 


The Subject Matter of Generat Conventions Concluded Under the Auspices 
of the League of Nations (For a list of Agreements and Conven- 
tions concluded under League Aussices cf. Appendix 3) 


The legislative work of the League of Nazions, comprising a wide range 
of subjects affecting relations between States, may be roughly classified as 
follows: 


International Law 


The contribution of the League of Nations to the progressiva codification 
and development of international law is diseassed in Part III of this Memo-- 
randum. Two conventions, however, conclcded under the auspices of the 
League may be mentioned here: The Conv2ntion for the Prevention and 
Punishment of Terrorism and the Convention for the Creation of an Inter- 
national Criminal Court, concluded on 16 February 1937 (ef. Hudson, 
International Legislation, Vol. VII, Nos. 469 and £00, pages 862, 878). 


Arbitration and Security 


The Committee on Arbitration and Security, set up on 80 November 
1927, was responsible Zor the General Act for the Pacific Settlement of 
International disputes adopted by the Assembly of the League on 26 Sep- 
tember 1928. The same Assembly adopted a series cf model bilateral and 
multilateral treaties (treaties A, E, C, D, E and F) concerning the. pacific 
settlement of mternaticnal disputes, non-agzression and mutual assistance. 
This Committee also prepared the Convention on Financial Assistance 
and the Convention to Improve the Means of Preventing War, approved 
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by the Assembly on 29 September 1930 and 26 September 1931 respectively 
(ef. Hudson, Interzational Legislation, Vol. V, Nos. 207 and 296, pages 
751, 1,090). 

In this field the following instruments may also be noted: The Protocol 
for the Prohibition cf the Use in War of Asphyxiating, Poisonous or other 
Gases and of Bacteziclogical Methods of Warfare, the Dezlaration regard- 
` ing the Territory o2 IFNI, and the Convention for the Stpervision of the 
International Trade in Arms and Ammunition and in Implements of War, 
adopted by the Conference on the Traffic in Arms on ~7.June 1929 (ef. 
Hudson, International Legislation, Vol. TH, Nos. 142, 142a, 148, pages 
1634, 1669, 1670). 


Economic and Financial 


The Committees of the Economie and Financial Organization of the 
League contributed to the development oz irternationa. Jaw through inter- 
national conventions end agreements In a number cf fields. The following 
instruments may ke notad: 


Unification of Commercial Law f 

Three conventions were concluded on Bills of Exchange and Promissory 
“Notes and three convantions were concluded on Checues on 7 June 1930 and 
19 March 1931 (cf. Hudson, International Legislation, V3). V, Nos. 258- 
260, 283-285, pages 516-569, 889-932). 

Settlement of Commercial Disputes l 

A Protocol cn Arbitration Clauses cf 24 September 1923, and a Conven- 
tion on the Execution cf Foreign Arbitral Awards of 25 September 1927 
(ef. Hudson, Znteraztional Legislation, Vol. II, No. 93, page 1,062; Vol. 
III, No. 183, page 2,153). 

Agricultural Credit 

The Convention for the Creation of an International Agricultural Mort- 
gage Credit Company of 21 May 1931 (cf. Hudson, International Legisla- 
tion, Vol. V, No. 23), page 959).. 

Treatment of Fereigners 

This question is discussed below. 


Counterfeiting Carrency 

The Convention ard two Protocols for the Suppression of Counterfeiting 
Currency of 20 April 1229 (cf. Hudson, International Legislation, Vol. IV, 
Nos. 216-216b, pages 2692 ff.). 

Customs 

The Convertion relating to the Simplification of Custom Formalities and 
Protocol of 3 November 1923 (cf. Hudson, Internationai Legislation, Vol. 
II, No. 100, page 1094). 
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Bones, Hides and. Skins 


One Convention and Protocol each relating to the Exportation of Bones, 
and of Hides and Skins cf 11 July 1928 (cf. Hudson, International Legisla- 
tion, Vol. II, Nos. 204-205, pages 2495 ff.). 


Veterinary Questions 


_ Three conventions to facilitate the trade in meat and meat products were 
were signed at Geneva on 20 February 1935 (ef. Hudson, International 
Legislation, Vol. Vil, Nes. 402-404, pages 1 ff.). 


Economic Statistiés 


A Convention and Protocol relating to Beonomic Statisties were con- 
cluded at Geneva on 14 December 1928 (ef. Hudson, International Legisla- 
tion, Vol. IV, No. 210, pages 2,575 ff.). 


Whaling 


A Convention for the Regulation of Whalirg was entered into on 24 Sep. 
tember 1931 (Hudson, International Legislation, Vol. V, No. 295, page 
1,081). A further Agreement for the Regu_ation of Whaling was signed 
at London on 8 June 1937 (Hudsor; op. cit., Vol. VII, No. 485, page 754). 


Model Conventions 


In addition to promoting international legislation in various s fields of 
international econcmic relations through the preparation of international 
conventions, the Economic and Finencial Organization of the League facili- 
tated bilateral accords between states through the preparaticn of model 
conventions. Thus it has been noted that between 150-200 bilateral con- 
ventions, in fact the majority of bilateral conventions, dealing with prob- 
lems of double taxation and concluded in the 1930’s, were based on model 
conventions drawn up in 1928 by a zeneral m2eting of Governments experts 
(cf. Essential Facts About the League cf Nations, 1939, page 230, and 
Martin Hill, The Economic and Financial Organization of the League of 
Nations, 1946, page 74). The Fiscal Committee of the Economic and Fi- 
nancial Organization observed that the existence of draft conventions which 
Governments can employ as a model when negotiating bilateral treaties 
‘‘has proved of real use in such circumstances in helping to solve many of 
the technical difficulties which arise in such negotiations.” In the view of 
the Committee ‘‘this procedure has the dual merit that, on the one hand, 
in so far as the model constitutes the basis of Dilateral agreements, it creates 
automatically a uniformity of practice and legislation, while, on the other . 
hand, inasmuch as it mey be modified in any bilateral agreement reached, - 
it is sufficiently elastic to be adapted to the different conditions obtaining 
in different countries or pairs of ccuntries. The Committee is strongly of 
opinion that this procedure is likely in the end to lead to more satisfactory 
results and to have a wider and lasting effest than the convocation of an 
international conference with a view to concluding a multilateral conven- 
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tion, even though ic may at first attract less general attention and interest”? 
(Report of the Fiscal Committee to the Council of the League of Nations 
on the Fifth Session of the Committes. Doe. C. 252, M. 124, 1985. II. A., 
page 4). 

Where the method of model treaties was considered undesirable, the 
method used sometimes was that of formulating recommendations for the 
drafting of internetional instruments. Thus the Committee for the Study 
of International Loan Contracts, appoirted by the Council of the League 
of Nations on 23 Jenuary 1936, was instructed ‘‘to examine the means for 
improving contracts relating to international loans issued by Governments 
or other public acthorities in the fature, and, in parcicular, to prepare 
model provisions—if necessary, with a system of arbitration—which could, 
if the parties so desire, be inserted in such contrasts.’ The Committee 
- accordingly formu_ated recommendations relating to the drafting of loan 
documents, the mozetary clauses, the fwactions for the service of the loan, 
and the settlement of ‘egal disputes (cf. Report of the Committee for the 
Study of International Loan Contracts. Doe. C. 146, M. 93, 1989. ITI. A., 
page 5 ff.). - ! 


- Communications and. Transit 


One of the essential tasks of the Organization for Communications and 
Transit of the League of Nations was ‘‘to determine and codify the general 
principles of internaticnal law, both public and private, on the freedom of 
transit and on various means of communications, and tc unify or simplify 
certain administrative and technical subjects’’ (Essential Facts about the 
League of Nations. 1939, page 242). Several general end partial confer- 
ences, held successively, resulted in international conventions dealing with 
the following matters: 


Transit j 

The Convention and Statute on Frzedom of Transit, the Convention ‘it 
Statute on Waterways of International Concern, and the Declaration recog- 
nizing the Right tc a Flag of States having no Seacoast, were adopted by 
the Bareelona Conference on 20 Apri] 1921 (cf. Hudson, International Leg- 
islation, Vol. I, Nos. 41-48, pages 625, 638, ee 


Unification of River Law 

The Conference teld in Geneva adopted on 9 Decenker 1930 three con- 
ventions dealing w-th collisions m inland waters, the registration of inland 
navigation vessels, and the right of suzh vessels to a flag ‘ef. Hudson, Inter- 
national Legislation, Vol. V, Nos. 275-277, page 815 fŒ). A Convention 
“regarding the Measurement of Vessels Employed in Inland Navigation had 
been concluded at the Paris Conference on 27 November 1925 (ef. Hudson, 
international Legislation, Vol. III, No. 151, page 1,808). 


t 
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Maritime Questions t 
The Conference keld in Paris in 1923 adopted a Convention on the Inter- 
national Regime of Maritime Ports (cf. Hudson, International Legislation, 
Vol. II, No. 107, page 1,156) ; the Lisbon Conference of 1930 adopted two 
Agreements on Maritime Signals and on Manned Lightships not on their 
Stations respectively (cf. Hudson, International Legisiation, Vol. V, Nos. 
272, 273, pages 792, 801). The Lisbon Conferenċe also considered an agree- 
ment for a uniform system of maritime buoyage. By decision of the Coun- 
cil of the League cf 18 May 1936 a draft agreement on, this subject. was 
opened for signature (cf. Hudson, International Legislation, Vol. VII, No. 

440. page 308). 


Railways 


A Convention and Statute on the International Regime of Railways was 
adopted by the Geneva Conference on 9 Dezember 1923 (Hudson, Inter- 
national Legislation, Vol. II, No. 106, page 1,130). - 

Road Traffic 

The Geneva Conference held in 1931 adopted three instruments dealing 
respectively with the unification of road signals, the taxation of foreign 
motor vehicles, and- the procedure in regard to undischarged or lost trip- 


tychs (ef. Hudson, International Legislation, Vol. V, Nos. 287-289, pages 
935 ff.). 


Emigrants 


An Agreement concerning the preperation of a Transit Card for Emi- 
grants was concluded or 14 June 1929 (cf. Hudson, International Legisla- 
tion, Vol. IV, No. 219, page 2,844). 


Electricity 


The Conference held in Geneva in 1923 adepted two Conventions relating 
to the Transmission of Hlectrie Power and the Development of Hydraulic 
Power affecting more then che State respectively (ef. Hadson, International 
Legislation, Vol. TI, Nos. 108-109, pages 1,173 ff.). 


Intellectual Co-operation 


The Intellectual Codperation O-ganization of the League of Nations, 
through its agencies, was responsible for two conventions dealing respec- 
tively with the International Circulation cf Films of an Educational Char- 
acter, of 11 October 1923, the use of Broadcasting in the Cause of Peace, 
of 23 September 1936, and the Declaration regarding the Teaching of His- 
tory, of 2 October 1937 (c. Hudson, International Legislation, Vol. VI, No. 
347, page 456; Vol. VII, Nos. 451 end 496, pages 417,. 850). l 


Social and Humanitarian Questions 


The League of Natiors promotec the co-operation between Governments 
in the solution of a nurcber of humanitarian and social questions. In this 
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field of the Leagte’ 3 legislative work the following EEE may - be 
noted: 


1. The Convention for the Suppression of the Traffic in Women and Chil- 
dren of 30 Septerber 1921 (cf. Hucson, International Legislation, Vol. I, 
No. 51, page 726). 

2. The Conventioa for the Suppression of Traffic in Women of Full Age 
of 11 October 19€& (ef. Hudson, International Legislction, Vol. VI, No. 
348, page 469). 

3. The Internazional Convention for the S Suppression of the Circulation 
of and Traffic in Gbscene Publications of 12 September 1923, (cf. Hudson, 
International Legiscation, Vol. II, No. 97, page 1,051). 

4. The Slavery Convention of 25 September 1926 (cf. Hudson, Inter- 
national Legislation, Vol. III, No. 169, page 2,010). 

_ - 5. The Conventicn and Statute establishing an International Relief Union 

of 12 July 1927 ‘ef. Hudson, International Legislation, Vol. ITI, No. 178, 

page 2,090). 


In this connecticn several instruments dealing with tke problem of refu- 
gees may be mentioned, namely : 


1. The Conventicn relating to the Iaternational Status of Refugees (Rus- 
sian, Armenian, and Assimilated Refugees) of 28 October 1933 (cf. Hudson, 
international Legiziation, Vol. VI, No. 350, page 482). 

2. The Provisicnal Arrangement concerning the Status of Refugees com- 
ing from Germany of 4 July 1936 (cf. Hudson, International Legislation, 
Vol. VII, No. 488, sage 376). 

3. The Convention concerning the Status of Refugees coming from Ger- 
many cf 10 February, 1938, and 

4. An Additional Protocol to the two preceding instruments of 14 Sep- 
tember 1939. 


Narcotics 

The legislative work cf the League in the campaign against opium and 
other dangerous drugs comprises several instruments which have been most 
widely ratified. The Convention for Limiting the Manvfacture and Regu- 
lating the Distribttion of Narcotic Drugs of 13 July 1931 received sixty- 
four ratifications, fhe Procés-Verbal to alter the latest date of issue of the 
annual statement rawn up by the Supervisory Body of 26 June 1936 
received sixty defiritive signatures, and the Opium Convention of 19 Feb- 
ruary 1925 received fifty-five ratifications (ef. Hudson, Vol. V, No. 294, 
page 1,048; Vol. VII, No. 447, page 374, and Vol. OI, No. 187, page 1,589). 
In addition the following instruments may be noted: 


the Agreement camcerning the suppression of the Manufacture of, and, 
the Internal Trade in, and Use of Prepared Opium, with Protocol and Final 
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Act of 11 February 1925 (ef. Hudson, International Legislation, Vol. IIT, 
No. 186, page 1,580) ; 

the Protocol to the Opium Convention of 19 February 1925 (cf. Hudson, 
International Legislation, Vol. III, No. 137a, page 1,614) ; 


the Convention for the Suppression of the Illicit Trafic in Darni 
Drugs and Protocol of Signature of 26 June 19€6 (ef. Hudson, International 
Legislation, Vol. VII, No. 446, page #59). 


Method of Adopting Conventions 

Generally the instruments concluded under the auspices of the League 
were drawn up and adopted by diplomatie conferences. In some cases the 
instruments were drawn up and adopted by the organs of the League them- 
selves, viz., the Statute of the Permanent Court of International Justice and 
the General Act for the Pacific Setslement o2 International Disputes of 
1928. 

In the case of instruments drawn tp and adopted by diplomatie confer- 
ences ‘‘the Assembly and the Council, the directing organs of the League 
of Nations, initiate the project, orgarize the preparatory work, and convene 
the conference, which, as a rule, assembles at tha seat of League of Nations, 
though sometimes elsewhere. Furthermore, the Secretary-General of the 
` League of Nations provides the secretariat for the preparatory work and 
for the diplomatic conference” (Signetures, Ratifieations and Accessions in 
respect of Agreements and Conventions coneluded under the auspices of the 
League of Nations, Twenty First List, 1944, O. J., Special papplement No. 
193, page 16). 


Ratifications 


Of the instruments of gereral signi‘icance sixt;7-three had come into force, 
receiving a total of 1,758 ratifications distributed over sixty-four members 
of the family of nations. Of the instruments which had come into force: 


2 received 60 or more rztifications, 

4 received 50 or more ratifications, + 
10 received 40 or more ratifications, 
14 received 30 or more ratifications, 
40 received 20 or more ratifications, 
67 received 10 or more ratitfications. 


Participation of Non-Memter States 


States not members of the League ware generélly invited to take part in 
the legislative work of the League. Frequently such States were invited - 
to take part in the preparatory work end the resulting diplomatic confer- 
ences. Generally, conventicns drawn cp under League auspices were open 
to accession by non-member States. The Convention of 1930 concerning 
Financial Assistance may be noted as one of the rare exceptions. 


60 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Conference on the Treatment of Forzigners 


The Internationel Conference on the Treatmer-t of Foreigners, held at 
Paris from 5 November to 5 December 1929, had its origin in a recom- 
mendation by the World Economie Conference, held at Geneva in May, 

- 1927. The Con®erence recommended that the -Counsi_ of the League of 
Nations prepare for a diplomatic sonference for drawing up an inter- l 
national conventicn on the treatment of foreigners. 

On 16 June 1927, the Council of the League entrusted the preparation for 
the Conference to the Economic Committee of the League. The draft ceon- 
vention prepared by this Committee was communicatad to various Govern- 
ments by the Secretary-General of the League in May, 1928, with a request 
that they inform h-m whether the draft Convention ecnstituted an adequate 
basis for a Conference, and whether they were prepared to take part in it. 

Replies from twenty-nine Gcvernments were received by 1 March 1929. 
Of these twenty-three declared the intention of their Governments to take 
part in the propos2d Conference, three were undecided, two intimated that 
they would not attend, and one Government, that of the Union of Soviet 
Socialist Republics, informed the Secretariat of the League that it would 
send an observer to the Conference. 

The draft Convention was generally based on the principle of national 
treatment, i.e. complete equality between foreigners and nationals under 
the laws of the countries concerned. Several Governments- questioned the 
basic principles embodied in the draft Conventior and Dointed out that they 
were unable to assess its possible etfect in view of the fact that it was im- 
possible to know beforehand what countries would b2come parties to the 
proposed Convention. Some were cf opinion that inequalities in such treat- 
ment might result in lack of reciprocity or in a disparity between the 
undertakings to ke given and the advantages that may accrue. 

The International Conference on the Treatment of Foreigners, convoked 
by the Council of the League of Nations on 10 April 1929, met at Paris 
from 5 November to 5 December 1929. 

. Forty-two Members of the League and five non-members were represented 
at this conference. 

Among the questions examined by the Conference were: safeguards for 
international trade; freedom cf travel, sojourn and establishment; the exer- 
cise of trade, industry, and occupation; civil and legal guaranties ; property 
rights; exceptional charges; fiscal treatment and the treatment of foreign 
companies (cf. Report by M. Devéz, President of the Conference on the | 
Treatment of Foreigners, submitted to the Council of the League, 14 Janu- 
` ary 1930, O. J., February, 1930, page 169). 

It was apparent at the Conference ‘‘that the countzies with the most lib- 
eral laws and practice in the treatment cf foreigners . . . wished to secure 
the adoption in the future Convention of principles which, if applied, would 
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constitute an advancement on the various provisions generally inserted in 
bilateral tréaties on estatlishment, or would, at any rate, consolidate those 
which at present govern. more or less provisionally, the position of for- 
eigners.” On the other hand the majority of Governments ‘‘seemed bent 
on retaining as extensive freedom of action as possible, without accepting 
any limitations on their full sovereignty, and on endeavouring to secure 
recognition of the legality of the measures adopted for reasons of revenue, 
national defense or security, or for she protection of the some labour mar- 
ket’’ (Report by M. Devéz, ib.). : 

The Conference failed to adopt a Convention but in a Final Protocol of 
5 December 1929, it envisaged a seccnd session of the Conference to be held 
before 81 December 1930, and direzted its Eureau to make the necessary 
preparations. j 

On 14 January 1930 -ħe Council of the League of Nations adopted the 
conclusions of a report on the Conference which declared that the Confer- 
ence had not met with insuperable difficultizs but that ‘‘the chief thing 
lacking was time.” It egreed in principle to the holding of a second ses- 
sion of the Conference. No second session, however, was held. 

The draft Convention considered by the Canference may have influenced 
later the drafting of bileteral and regional arrangements. (cf. Martin Hill, 
The Economic and Financial Organization of the League of Nations, 1946, 
page 42). 

The Conference has been said to have attempted a more extensive codifi- 
cation than ny undertaken by the Committee of Jurists. The Confer- 
ence’s efforts aimed at Ecth a codification of internatioral law relating to 
the treatment of aliens and a unification of national laws on the subject. 
Its chief motive, however, was probably to promote international trade 
rather than to promote the codification of international law (ef. Arthur K. 
Kuhn, The International Conference on the Treatment of Foreigners, 24 
April (1980), page 573). ; 


B. THE InteRNaTIONAL LABOUR CONFERENCE 


The International Labour Conference of the International Labour Or- 
ganization, created as part of the League of Nations Organization in 1919, 
adopted eighty International Labour Conventions and the same number of 
Recommendations, in the course 02 twenty-nine sessions held from 1919- 
1946. 


Preparatory Procedure 


It is the duty of the International Labour Office, subject to such direc- 
tions as the Governing Body may give, to prepare the documents on the 
various items of the agenda for the meetings of the Conference (Article 10, 
paragraph 2 of the Constitution). It is, on the other hand, the duty of 


' 62 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


. the Governing Bocy ‘‘to make rules to ensure thorough technical prepara- 
tion and adequate consultation of tae Members primarily concerned, by 
means of a preparatory Conference or otherwise, prior to the adoption of 
a Convention or Recommendation by the Conference’’ (Article 14, para- 
graph 2 of the Constitution). 

The Governing Body of the International Labour Organization ia 
what questions shall be placed on the agenda of the Conference. The nor- 
mal procedure followed is known as the double-discussion procedure. The 
Governing Body, however, may, in cases of special urgenzy or where special 
circumstances exist, decide to refer the yuestion to the Conference with a 
view to a single diseussion (cf. Appendix 4 for text of Article 8, paragraphs 
4 and 5 of the Standing Orders of the Governing Body). The Governing 
Body may also ‘‘if there are special cirevmstances which make this de- 
sirable, decide to refer the question to a preparatory technical conference ` 
with a view. to such a eonference making a report to the Governing Body 
before the question is placed on the agenda. The Governing Body may, in 
similar circumstances, decide to convene a preparatory technical conference 
when placing a question on the agenda of the Conference” (Article 8, para- 
graph 8 of the Starding Orders of the Governing Body). 


. Preparatory Conjye-eace 


If the Governing Body decides to convene a preparatory technical con- 
ference, the International Labour Office ‘‘shall prepare a report adequate 
to facilitate an exchange of views on all issues referred to it and, in particu- 
lar, setting out the law and practice in the different countries’’ (Article 
8, paragraph 9 of the Standing Orders cf the Governing Body). 


Double-Discussion Procedure 


This procedure, which in 1926 replaced the so-called ‘‘second-reading 
procedure,’’ was first applied in 1927 and 1928 and, with some changes, 
has been maintained since ther. The double-discussim procedure pro- 
vides, according to Article 32 of the Standing Orders of the International 
Labour Conference, for the following stages (ef. Appendix 4 for text of 
Article 32): 


1. Preparation by the International Labour Office of a preliminary 
report setting out the law and practice in the different 2ountries and any 
other useful information together with a questionnaire. 

2. The report ancl questionnaire with & request to give reasons for their 
replies are communicated to the Governments by the Office so as to reach 
them at least six months before the opening of the Conference. 

3. The Office then prepares a report or: the basis of the replies from the 
Governments indicazing the principal questions which require consideration 
by the Conference. 
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` 4. The preliminary report and the report are submitted to the Con- — 
ference. 

5. These reports are discussed by the Conference eithe> in full sitting or 
in committee. 

6. The Conference decides whether the subject is suitable for draft Con- 
ventions or Recommendations. 

7. If the decision is effirmative the Conference adopts such conclusions 
as it sees fit and decides 2ither: l 


(a) that the question. shall be placed on the agende of the following 
session of the Conference; or 

(b) that the Governing Body shall place the questior. on the agenda of 
a later session. 


8. The Office prepares one or more draft Uonventions-or Recommenda- 
tions'on the basis of the replies of the Governments to zhe questionnaires 
mentioned in paragraph 1 above and of the first discussion by the Con- 
ference. 

9. These draft Conventions or Recommendations are transmitted to the 
Governments, requesting them to state within four months whether they 
have any amendments to suggest ov comments to make. . 

10. The Office draws up, in the light of the replies received from the 
Governments, a final report contairing the taxts of drat Conventions or 
Recommendations with any necessary amendments. 

11. The Office communicates the report to Governments, so as to reach 
them at least three montas before the opening of the Conference. Article 
38 of the Standing Orders of the Conference lays down ihe procedure for 
the consideration of the prepared texts aby the Conference (ef. Appendix 4 
for text of Article 33). 


Single-Discussion Procedure 


This procedure begins’ with a preliminary report and questionnaire 
prepared by the Office and cireulated to Governments; the Governments 
prepare their replies within a period of about three months and submit 
them to the Office as soon as possible; the Office then prepares a final re- 
port in the light of the replies received from Governments. This report, 
containing óne or more draft Conventions ar Recommendations, is com- 
municated to the Governments so as to reach them at least four months 
before the Conference. The Conference then, in accordance with Article 
33 of the Standing Orders, considers the report and such craft Conventions 
or Recommendations as iz includes. It will ke recalled that this abridged 
procedure is designed to meet special circumstances. 
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Voting 


In accordance with Article 19, paragraph 2, of the Constitution, ‘a 
majority of two-thirds of the votes cast by the delegates present shall be 
necessary for the adoption of the Convention or Recommendation, as the 
case may be, by the Conference.” Article 21, paragraph 1, of the Consti- 
tution, however, provides that ‘‘if any Convention coming before the Con- 
ference for final consideration fails to secure the support of two-thirds 
_ of the votes cast- ky the delegates present, it sha®l nevertheless be within 

the right of any of the Members of the Organization to agree to such Con- 
vention among themselvezs.’’ 

It will be recalled that, according to the Constitution cf the International , 
Labour Organization each member Government appoints four delegates, of 
whom two are gcvernment delegates and the other two are delegates 
representing respectively the employers and the work people of each of 
- the members. Every delegate i is entizled to vote individaally on all matters 
‘which are before the Conference (Article 4 of the Constitution).. In conse- 
quence, it is possitle for a Convention to be adopted regardless of the op- 
position of a large number of government delegates. While this procedure 
facilitates the adcption of conventions by ‘the Conference, a convention 

- not supported by zovernment delegates is less likely to be widely ratified. 


_ Ratification J 


Generally, a minimum of two ratifications is sufficient Zor a convention 
to come into foree.. Under Article 19 of the amended Constitution of 
1946, Members are bound to ‘‘inform the Director-General of the Interna- 
tional Labour Office of the measures taken ... to bring the Convention 
before the said competent authority or authorities, with particulars of the 
authority or authorities regarded as competent, and of the action taken 
by them.’’ In case the Member corcerned fails to receive the consent of 
, the competent authority or authorities, it shall report to the Director- 
, General, stating tie aifleat ties which prevent or delay the ratification of 
the Convention. 

By 31 July 1945, fifty-two conventions had come into force, the number 

-of ratifications reeeived being. 885, distributed over fiĉty States. Of the 
Conventions whick had come into force: 


9 received 30 cr more ratifications, 
15 received 25 cr more ratificatiors, 
22 received 20 cr more ratifications, 
33 received 1G cr more ratifications, 
41 received 5 or more ratifications, 
56 received 2 or more ratifications. 
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Follow-up Procedure 


Each Member makes an annual resort to the Office on the measures taken 
by it in order to give effect to the Conventions to which it is a party. 
These reports are made in such a form end contain stch particulars as 
are prescribed by the Governing Becy. The Governing Eody has approved 
report forms for fifty out of fifty-two Conventions in force (cf. Interna- 
tional Labour Conference, Twenty-Ninth Sess:on, 1946, Reports on the Ap- 
plication of Conventions, Report V, page 1). 

In 1927 the Governing Body adopted the practice of having the reports 
submitted by the Members examined by a Committee o? Experts on the 
Application of Conventions. This Committee acts in an advisory capacity 
and submits its observations to the Governing Body. The Governing Body 
presents to the Conference a summary of tke Reports submitted by the - 
Members, to which the report of the Committee of Experts is usually 
appended. 

Both the summary and the report are examined i a committee appointed 
by the Conference which submits its observations to the Conference. 


Revision of Conventions 


The International Labour Conveations generally provide that at the 
expiration of each period of ten years after the coming into force of a 
Convention, the Governing Body shall present to the Conference a report 
on the working of the Convention, and shall consider tke desirability of 
placing on the agenda of the Conference she dieton of its revision in 
whole or in part. 

The Standing Orders of the Governing Body, in Article 9, lay down 
the procedure for revision of a Convention in whole or in part. The deci- 
sion to place the question of revising a Convention on the agenda of the 
Conference is taken by the Governing Body or. the basis of a report of the 
Office on the working of that Convention and of replies thereon submitted 
by the Governments. 


Subject Matter of Conventions 


The topics dealt with in Conventions adcpted by the International 
Labour Conference at its various sessions cover so wide a eld that a sum- 
mary becomes difficult. The ‘‘International Labour Ccde 1939,’’ pub- 
lished by the International Labour Office in 1941, arrarged the subject 
matter covered by international labour conventions under the following 
twelve main headings: Employment and Unemployment; General Condi- 
tions of Employment; The Employment of Children and Young Persons; 
The Employment of Women; Industrial Health, Safetr and Welfare; 
Social Insurance; Industrial Relations; the Administration of Social Legis- 
lation; The International Seaman’s Code; Standards of Dolonial Labour 
Policy; Migration; and Szatisties and Other Information. 
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PART HI 
THE First CONFERENCE FoR THE CODIFICATION oF INTERNATIONAL Law 


A. ORIGIN 
The Advisory Committee of Jurists 


The Advisory Committee of Jurists, assembled at tae Hague to draft 
the Statute of the PCIJ, adopted a resolution on 24 July 1920 concerning 
the advancement oz international law. The resolution recommended the 
continuation of the work begun by the first and second Hague Conferences 
of 1899 and 1907 in order to promote the development of international 
. jurisdictions and tọ ensure the security and well-being of nations (Text 
of Resolution in Appendix 5). 


‘Action by the League 


The resolution adopted by the Committee oz Jurists wes taken up by the 
Council of the League of Nations ai its session held at Brussels in October 
1920. The Counci: adopted on 27 Octcber 1920 a report and transmitted 
the Committee’s recommendations to tke Assembly. The report also out- 
lined the procedure to be followed in pr2paring a list of subjects to be sub- 
mitted to the propcsed conference or conferences the object of which would 
be ‘‘to assist in the fixing and codifying of international law.” 

The third Committee of the First Assembly of the League of Nations con- 
sidered the recommendation of the Advisory Committee of Jurists and con- 
cluded that the Assembly itself was continuing the work of the Hague 
Conferences and that it was unnecessary to establish an additional organi- 
zation. The Committee, being of the cpinion that on the one hand “‘it is 
urgently essential to study the problems of a more precise definition and 
co-ordination of the rales of international law” and that on the other 
‘it would be too ambitious to contemplate a rapid and systematic codifica- 
tion of international law in the near future,” proposed to the Assembly 
the following draft recommendation : ' 


The Assembly of the League of Nations invites the Council to ad- 
dress to the most authoritative institutions whick are devoted to the 
study of international law a request to consider what would be the 
best methods of co-operative work to adopt for the more precise def- 
nition and more complete co-ordination of the rules of international 
law which are to be applied in the mutual relations of States (Records 
of the First Assembly, Plenary Meetings, 1920, paze 745). 


The Assembly, at its Thirty-First Plenary Meeting, held on 18 December 
1920, considered the above draft recommendation and cecided, on the mov- 
tion of Lord Robert Cecil (Sonth Africa), not to adopt it. Lord Robert 
Cecil thought it represented ‘‘a very dangerous project at this stage in the 


` 
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world’s history’’ and he urged that we had not arrived at sufficient calm- 
ness of the public mind to undertake the first steps towards the codification 
of international law without serious results to the futur2 of international 
law (loc. cit., page 747). 


Committee of Experts 


At the Fifth Assembly of the Leegue, the Delegate for Sweden recalled 
the decision of the First Assembly, and referred on the one hand to the 
progress achieved by the League in promoting the development of inter- 
national treaty law and cn the other to existing gaps in international law. 
He outlined a procedure for the development cf internaticnal law by means 
of international conventions or other international irstruments to be 
adopted by future Assemblies cf the League or international conferences 
held under the auspices of the League. As a first step he prcposed that 
the Members. of the League be invited by the Council to indicate the sub- 
jects of international law, public or private, which in their opinion lend 
themselves for incorporation in international conventions or other in- 
struments. 

The Assembly of the League adopted on 22 September 1924 a Resolu- 
tion on the development of international law (cf. Appendix 6). - While 
endorsing the Swedish proposal in general, the Resoluticn, as drafted by 
the First Committee of the Assembly, laid down a different procedure. 
The most notable change was that instead of calling upon the Governments 
to indicate appropriate subjects, this initiative was entrusted to a Committee 
of Experts. It was felt that whereas Governments may hesitate to make 
definite suggestions they would not experience any difficulty in pronounc- 
ing an opinion with reference to concrete proposals submitted to them by a 
Committee of Experts.’ 


Task of Committee of Experts 


The Committee was to be so composed as to represent “‘the main forms 
of civilization and the principal legal systems of the world.’’ Without 
trespassing upon official initiatives which may have been taken by particu- 
lar states, the Committee of Experts was instructed: 


1. to draw up a provisional list of subjects the regulation of which 
by international agreement, appeared most desirable and realizable; 

2. to communicate the list to Governments of states, members and non- 
members of the League; 

3. to examine the replies received from the Governments; 

4, to submit a report tc the Couneil of the League on questions which 
appeared sufficiently ripe for solutior by conferences; 

5. to submit a report to the Council on the procedure which might be 
followed in preparing for such conferences. 
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Acting upon the request of the Assembly, the Council of the. League on 

12 December 1924 adopted a Resolution appointing seventeen persons as 
members of the Committee of Experts for the Progressive Codification of 
International Law. (For text see Appendix 7.) It was understood that it 

' was not the task cf the Committee to cover the whole field, and. to draw 
up a single code, of international law. The Committee was to proceed 


by stages. 
Pirst Meeting of Committee of Experts 


The Committee of Experts, at its First Session held at Geneva, 1-8 April 
1925, adopted a list of subjects for preliminary examination and appointed 
eleven sub-committees to report to tke Committee on the following subjects: 


5 


(a) conflicts of laws regarding nationality ; 

(b) the law of sue territorial sea; 

(ec) diplomatic privileges and immunities; . 

(d) legal status af Government ships; p 
(e) extradition - 

: (£) liability of states for i injury caused on their territory to the person 
or property of foreigners and related problems of inquiring into the facts 
which may involve liability and of prohibiting recourse to measures of co-' 
ercion before exhausting means for pacific settlement; 

(g) rules for tae procedure of international conferences and the conclu- 
sion and drafting of treaties; 

(h) suppression of piracy; 

(i) application in international law of the conception of prescription ; 

(j) rules regarding the exploitation of the products of the sea; 

(k) principles governing the criminal competence o= States in regard to 
offences committed outside their territory. : 


` 


The Committee adjourned the consideration o? protlems connected with 
war and neutrality. It also adjourned the examination of problems of ` 
private international law but appointed a sub-commitzee to draw up a list 
of such problems. ` 


Second Meeting of Commitice of Experts 


At its second session, held aè Geneva from 12 to 29 January 1926, the Com- 
mittee of Experts drew up questionnaires on the following topics: 


1. Nationality. 

2. Territorial waters. 

3. Diplomatie privileges and immunities. 

4. Responsibilizy of states in respect to injury causzéd in their territory 
to persons or property of foreigners. 
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5. Procedure of international conferenzes and procedure for the conelu- 
sion and drafting of treaties. 

6. Piracy. 

7. Exploitation of the products of the sea. 


The Committee in several of these questionnaires, inclading those on na- 
tionality, territorial waters, responsibility of states, procedure of inter- 
national conferences, and piracy, declared that it did not pronounce itself 
either for or against the various resolutions suggested and that its sole task: 
at this stage consisted ‘‘in drawing attention to various questions of inter- 
national law, the regulation of which, by international agreement, would 
seem desirable and realizable” (Docament C.48.M.18.1926.V). How- 
ever, in the questionnaire on diplomatie immunities, the Committee included 
several questions which in its view ‘‘might advantageously be dealt with 
in a general convention’? (Document C.46.M.22.1926.V). 

With reference to the procedures of invernational corferences the Com- 
‘mittee declared that there was ‘‘n> question of attempting to reach by way 
of international agreement a body of rules which would be binding obliga- 
torily upon the various States.’? The purpose was ‘‘to put at the disposal 
of the states concerned rules which could be modified as they chose in each 
concrete case but whose existence might save them much discussion, doubt 
and delay’’ (Document C.47.M.24.1926.V). 

In connection with the exploitation of the products of the sea the Com- 
mittee stated that the report ‘‘indicates in broad outline zhe problems which 
a conference including experts of various kinds might be called upon to 
solve, and feels it a duty to apnee the crgent need of action” (Docu- 
ment C.49.M.26.1926.V>. 

The questionnaires included a pir on the subject and three of these, 
namely, those on nationality, territorial waters and piracy also included the 
preliminary draft of a convention. No spacific questions on any of the 
seven subjects were included in the different reports. The drafts attached 
to some of the questionnaires expressed the views of the Ravporteurs or 
Sub-Committees and not necessarily the view of the whole Committee of 
Experts (cf. Document C.197.M.71.1927.V, page 2). 

In transmitting the questionnaires to the Governmeats, the Secretary- 
General of the League requested them to send him, for transmission to the 
Committee, ‘‘their opinion upon zhe question whether the regulation by 
international agreement of the subjects treated, both in taeir general aspects 
and as regards the spezifie points mentioned in the qrestionnaires, is de- 
sirable and realizable in the future.’’ 

In addition, the Committee transmitted to the Governments, for their 
information, reports on extradition and on the criminal competence of 
states in respect of offences committed outside their territory, and to the 
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Council of the Laague a special report. on the legal staus of Government 
ships employed in commerce. 

In selecting the seven subjects referred to above ‘‘the Committee was at 
special pains to confine its inquiry to problems which is thought could be 
solved by means of conventions without ercountering any obstacles of a 
political nature” (Report to the Council of the League of Nations on the 
Questions which appear Ripe for International Regulation. Adopted by 
the Committee at its Third Session, March-April 1927. .196.M.70.1927.V, 
page 7). 


Third Meeting of Committee of Experts 


The Committee reported to the Council on 2 April 1927, that ‘‘generally 
speaking, the above questions, within the lirsits indicated by the respective 
questionnaires, are now, in the words of the terms of reference, ‘sufficiently 
ripe’ ’’ (tb.). 

Thirty-three Governments replied to Questionnaire No. 1 on Nationality; 
thirty-five to Questionnaire No. 2 on Territorial Waters; thirty-two to Ques- 
tionnaire No. 3 oa Diplcmatie Privileges and Immunities; thirty-seven to 
Questionnaire No. 4 on Responsibility of States; thirty-ore to Questionnaire 
No. 6 on Piracy; and thirty-four to Questionnaire No. 7 on Products of the 
Sea. 

Only a small number of Governments adopted a frankly negative atti- 
tude. The favourable replies receivec by the Committee. however, were by 
no means uniform. 

Nine Governments were generally in favour of codification of questions 
relating to nationality; while not opvosed to codificaticn, eleven Govern- 
ments raised some objections; two were definitely oppos2d; two were par- 
tially opposed ; one indicated preference for bilateral solutions; and another 
suggested postponement (Analysis of Replies, ib., page 261). 

With reference to territorial waters, twenty-one Governments replied 
affirmatively in principle; three Governments did not think that the conclu- 
sion of a convention was either possible or opportune; two Governments 
were in their repies neither definitely affirrnative nor regative (Analysis 
of Replies, tb., page 262). 

The replies to the Questionnaire on Diplomatic Immunities and Privi- 
leges were on the whole favourable; twenty-four Governments were ex- 
plicitly in favour of sumraoning a conference; two were favourable in prin- 
ciple, and three were opposed (Analysis of Replies, ib., page 266). 

On the subject of the Responsibility of States, twenty-four Governments 
replied affirmatively and without reservations; five Governments replied 
affirmatively with certain reservations; and four did not think that the 
conclusion of a convention was either possible or opporvune (Analysis of 
Replies, ib., page 267). 
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The Questionnaire on the Procedure of International Conferences was re- 
ceived favourably and without reservations by fourteen Governments; five 
Governments replied in the affirmative with reservations; and seven Govern- 
ments replied in the negative (Analysis of Replies, ib., pege 271). 

With respect to the Questionnaire on Piracy, nine Governments replied 
affirmatively ; nine Governments replied affirmatively but with reservations ; 

“three Governments though not opposed found the question of no urgency 
and of limited interest; six Gcvernments recrained from expressing any 
opinion and two Governments did not think the conclusion of a Convention 
either possible or desirable (Analysis of Replies, ib., page 273). 

Twenty-one Governments gave affirmative or favourable answers to the 
Questiorinaire on Products of the Sea; five Governments gave replies which 
were unfavourable or opposed to the conclusions and twa Governments re- 
frained from expressing an opinion (Analysis of Replies, 7b., page 279). 


Some Comments Made by Governments 


While the general attitude of the differen; Governments appears with 
sufficient clarity from the figures given above, it may be of interest to note 
in particular, the reacticns of some of these Governments regarding the 
three subjects which wer2 eventually submittad to the Hague Codification 
Conference; nationality, serritorial waters and responsibiity of states. 

Thus the Government of the United States declared that international 
arrangements on these subjects ‘‘would serve a useful purpose and would, 
therefore, be desirat-le; and that there would ke no insuperable obstacles to 
the concluding of agreements on these genera: subjects. The Government 
of the United States is not prepared at this time, to state whether all the 
poinis mentioned in the questionnaires on the subjects referred to would 
yield to regulation by international agreement nor does it desire to express 
an opinion regardirg the desirability or possibility of regulating all the 
points by international agreement until it has had opportunity to make a 
‘more intensive study of them than it hes as yet done. The details would 
seem to be proper matters for discussion in any negotietions which may 
ensue” (Document 3.196.M.70.1927.V, page 160). 

The British Empire made the following observation with reference to 
nationality : ‘‘His Majesty’s Government in Great Britain consider that the 
questions which aris2 in connection with dual nationality and statelessness 
are subjects whose regulation by international agreemen; it might be de- 
sirable to attempt, and that they do not consider that it would be possible 
to regulate questions of rationality as a whols by this mans oz desirable 
at the present time to attempt to do so” (£b., page 144). “While consider- 
ing that it might be desirable to attempt the regulation by international 
agreement of the responsibility of states, the British Government added this 
reservation: ‘‘They wish, however, io place it >n record that the Report of 
the Sub-Committee so the Committee of Experts, while making many ex- 
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cellent suggestions, contains conclusions with which His Majesty’s Govern- 
ment are not in agreement” (Zb., page 145). The Governments of India 
and New Zealand expressed similar views. 

The French Government, referring to the subject of nationality replied 
that it ‘‘approves the terms of this preliminary draft as a whole, apart from 
a few reservations which it will have to make with regard to certain articles 

. -7 (Ib., page 165). The reply of the French Government to the Ques- 
tionnaire on territorial waters was as follows: ‘‘The regulation of the ques- 
tion of territorial waters is conditioned in the different States by such di- 
verse requirements, due to the geographical, economic end political factors 
involved, that it would be difficult to regulate in a uniform manner. It has 
often been proposed to draw up general regulations with regard to terri- 
torial waters, and it has never yet been found possible to give practical 
effect to this proposal. It seems likely that in “uture difficulties will be 
encountered similar to those which have prevented success in the past’’ 
(Ib., page 165). The same Government declared with reference to the re- 
sponsibility of States : ‘‘Questionnaize No. 4 too closely affects the internal 
or the external policy of States, their social life and the stability of their 
institutions for it ż0 be possible, without serious danger, to propose to estab- 
lish conventional cr ‘general stipulations acceptable by every State in its 
relations with the other States’’ (Ib., page 165). 

“The Government of Australia, expressing generally a favourable attitude, 
declared: ‘‘To what extent agreement is realizable can only be ascertained 
by a conference for the purpose of formulating rules which are generally 
acceptable, but it would appear to the Commonwealth Government that 
agreement on many points, if not on all, ought to be attainable (Zb., page 
187). ; 

The Swiss Government regarded with sympathy the proposal to regulate 
the problem of nationality by means of international agreement, but stated 
that, ‘‘m view of the fact that there exists practically no uniform inter- 
national usage in this eld, and in view of the reasons which impel most 
States to maintain their present attitude towards problems of nationality, 
to attempt io ccnelude a convention for the settlement of all, or even the 
most important questions relating to nationality world undoubtedly be 
premature. Even codification on a seale as limited as that proposed in 
the report will, undoubtedly, meet with serious difficulties, which it would 
be wrong to underestimate and which appear to justify a certain scepti- 
eism’’ (Ib., page 241). 

The Norwegian Government, replying to the Questicnnaire on national- 
ity, observed ‘‘that the questions raised in the amended preliminary draft 
of a convention, with the exception, however, of the ccntents of Article 6, « 
would be capable of solution in the way indicated. 

«Without examining more closely the various questions submitted by 
the Committee of Experts, I would observe that, in regard to certain points, 
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it is doubtful whether the Norwegian Goverrment would find it possible to 
accept the solution proposed by the amended preliminary draft conven- 
tion” (Ib., page 172). . While in agreement with the desirability of clari- 
fying the international law regarding territorial waters the same Govern- 
ment was of opinion ‘‘that it is diffieult for a State to reply separately and 
definitely to the main questions until sufficient data have been obtained 
regarding the practice followed in ozher countries and the light in which 
they regard their own territorial waters. ` In the opinion of the Norwegian 
Government, the questionnaire is a’first preliminary step towards inter- 
national agreement on these questions . . .’’ (Ib., page 172). 

The Government of the Netherlancs concurred in the desirability of an- 
international regulation of the subjec:s cover2d in the seven questionnaires. 
On the question of whether such a regulation. was realizable in the near 
future, it submitted the following general ccmment: ‘‘If the aim is to at- 
tain a comprehensive settlement which could be simultaneously accepted 
by all the Powers concerned, then the Netherlands Government feels that 
the reply to all seven pcints would be in the negative. None of these ques- 
tions seems as yet to have reached a stage at which general, uniform and 
universal settlement could be secured. If, however, no attempt is made 
to settle these questions in their absolute entirety, international conferences 
might succeed, to a certain degree, in harmonizing divergent opinions and, 
as a consequence, diminishing the difficulties which modern practice occa; 
sions’’ (Ib., page 180). 

It is apparent from this brief survey of the actual views of several Gov- 

_ ernments, chosen at random, that even at this early stage of the preparatory 
work their attitude reflected varying degrees of reserve which was bound 
to influence the outcome of the. Hague Cocifieation Conference. 


Question of Procedure 


The Committee of Experts, at its Second Session, adopted three Reports 
with reference to procedure which might be followed with a view to prepar- 
ing eventually for conferences for tke solution of questions deemed suffi- . 
ciently ripe. The Reports were transmitted to the Council of the League. 
The first Report outlined the procedure that might be followed in connec- 
tion with the following five subjects: nationality, territorial waters, diplo-. 
matic immunities and privileges, responsibility of states, and piracy. . 

The Committee emphasized the neec of additional and thorough prepara- 
tion in order to facilitate and shorten the task of such conferances. The 
most desirable method seemed to be the preparation of complete drafts 
which might serve as basis for discussion. The Committee was not, how- 
ever, in the position to adopt this method in all cases as the time at its dis- 
posal was too short. Furthermore, the budget voted for the Committee’s 
work by the Assembly provided for only one session a year. 


P i 
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Tke. Committee draw the attention of the council to the desirability of 
collecting. and classifying, as part of the preparation for conferences, all 
the historical, legislażive, and scientific data on the questions deemed suff- 
ciently ripe. 

The Committee zonsidered the question ahehe a səparate conference 

' should be convoked for each of the subjects deemed ripe for international 
agreement or whether a single conference: should b2 held to discuss all such 
subjects. It concladed from every point of view that a single conference 
was preferable. The Committee was of opinion that the delegations to such 

„a comprehensive conference should include not merely jurists, but also 
economists, statesmen and experts in commerce and shipping. 

In its recommendation to the Courceil, however, the Committee left it to 
the Council to decide whether a single 2onference or two or more confer- 
ences should be convoked. It recommended that all States, whether € or not 
Members of the Leegue, should be invited. 

The Committee, in two separate Repcrts, recommend:d a special proce- 
dure in regard to the question of the exploitation of the products of the 
sea, and in regard to the question of the procedure of icternational confer- 
ences and the proc2=dure for the conclusion and drafting of treaties. 

Four new quest-onna‘res were prepared at the Committee’s Third Ses- 
sion and transmiti2d to the Governments, namely on communication of 
judicial and extra-judicial acts in penal matters; on the legal position and 
functions of consulis; on the revision of the classifica ion of Diplomatic , 
Agents, and cn the mommatanie of the courts in regard tc foreign states. ` 


The Report of the Council of the Leagu2 of Nations, 13 June 1927 - 


The Council of tre League of Nations at its session he'd at Geneva, 13-17 
June 1927, considered the Report submitted by the Committee of Experts- 
on the work of its Third Session and the Report thereon. The latter 
pointed out that the terms of referanc3 of the Committee of Experts as: 
formulated by the Assembly Resolution of 22 September 1924 directed the 
Committee not to attempt an immediate codification oł international law 
but ‘‘to advise as ito whether there were any questions of international law, 
not forming the object of existing initiatives, in regard to which the conclu- 
sion of general agz2ements could be considered immediately desirable and 
realizable.” - 

Referring to the subjects deemed sufficiently ripe for international 
agreement, the Report emphasized tha fact that although the various 
Governments, in their raplies to the Questionnaires, have shown a desire to 
further the initiative taken by the Assembly in 1924, it was ‘‘noticeable 
that in regard to every subject, most Governments have not given any 
detailed expression of their views as to the provisiors which might be 
inserted in an international convention to solve the varizus questions raised 
by the Committee’’ (italics suppliec). The Repori also stressed the fact 
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that the Committee had carefully abstained from creating the impression 
“that it has given the weight of its authcrity to any of the detailed sug- 
gestions for the soluticn of particular questions which have been made by 
its rapporteurs.” Realizing that all the subjects were not of equal im- 
portance, the Report proposed that of the fiv2 subjects for which the Com- 
mittee envisaged a general conference the subjects of piracy and possibly 
of diplomatie privileges be excluded. . 

With reference to the method of convening the conference or conferences, 
the Report stated that there were two possibilities. One would be for the 
League Assembly to request the Council to hold the conference under 
League auspices. The other would be for the Assembly to invite a Gov- 
ernment to convene the conference. As regards the necessary preparatory 
work, in the former case such work would bezome the responsibility of the 
League and in the lacter of the Government concerned. In connection 
with the preparatory wcrzk, the Report urged that the conference was more 
likely to succeed if the delegates had before them a dra2t convention, and 
that it was prudent ‘‘to aim in the first instance at international law, i.e., 
at a codification of the existing views and practices of Governments, or at 
least, that we should be ascertaining what such views and practice are and 
make them the basis ef the work of the ccnference.’’ In dealing with 
public international law, it was desirable to impose upan all the Govern- 
ments the responsibility, and to give them the opportunity, of stating fully 
what they considered t> be the present state of the law. This method ap- 
peared preferable to thet actually employed by the Committee of Experts 
of requesting replies to questionnaires. Furthermore, it would be ex- 
tremely difficult either for an individual Gcvernment cr for the League 
Secretariat or for an 2xpert committee tc draw up questionnaires which 
would enable the Governments to state their views fully. 

The Council, on 13 June 1927, adopted the Report outlined above and 
decided to transmit it tå the Assembly. It may be mertioned in passing 
that the representative cf the Netherlands Government, in the belief that 
the convening of a conference by a particular government might have 
certain advantages, sta-ed that his Government would take the initiative if . 
requested to do so by the League Assembly. 


The Resolution of the Assembly of the Lecgue of Nažions, 27 Septem- 
ber 1927 


.The League Assemb:y considered the Council’s Report at its Eighth 
Session. The First Committee of the Assembly, after cazeful preparation, 
adopted a Report the salient points of whieh were as fol_ows: 


There shall be hald in 1929, if possible, at the Hazue, a Conference 
called the First Ccdification Conference co consider three questions of 
international law: nationality, territorial waters anc responsibility of 
states. The Convecation and preparation of the Conference should 
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be left entirely to the League of Nations as ‘‘any cther course would 
be interpreted by a certain section of publie opinion as a real blow to 
the prestige of the League.” 

The preparation of the Conference shall be éntrusted to a Preparatory 
Committee composed of five persons appointed by the Council and possess- 
ing the necessary knowledge of PIARRES precedents anc. aientane-c data on 
` the problems to be resolved. 

The preparation shall proceed in dies stages: 


1. a general survey of the three subjects ; 
2. a specific inquiry consisting of: 


(a) the drawing up of schedules for each of the taree questions, in- 
dicating in full detail the points on which Governments should be re- 
- quested to submit information concerning: 


(i) the staie of their positive law, internal and international, with, 
as far as possible, circumstantial details as to the bibliography ` 
and jurisprudence; 

(ii) their own practice at home and abroad; anc 

(ii) their wishes as regards possible additions to rules in force and 
the menner of making good present defic-encies in interna- 
tional “aw; 


(b) the drawing up, on the basis of the information received from the 
Governmenis, of detailed reports, showing points of agreement or diver- 
„gency, as the case may be, which might serve as bases of discussion’ for 
the Conference. ` 


After completion of the preparatory work, the Council of the League 
should issue invitasicns to the Conference enclosing the reports and bases 
of discussion drawn. up by the-Preparatory Committee as well as draft rules 
of procedure. ReZerring to the experiences of the Second Hague Con- 
ference of 1907, the First Committee made the following recommendations: 


_ (a) Regarding voting the Committee stated: ‘‘ Although it is desirable 
‘that the Conferenze’s decisions should be unanimous. and every effort 
should be made to attain this result, it must be clearly understood that, 
where unanimity is impossible, the majority of the perticipating States, 
if disposed to accept as among themselves a rule to which some other States 
are not prepared zo consent, cannot be prevented from doing so by the 
mere opposition of the minority.”’ 

(b) Regarding the possible result of the Conference the Committee was 
of opinion that they might be embodied in two kinds cf conventions: ‘‘A 
very comprehensive convention of the general rules on the subject, likely to 
be accepted by all States; and a more restricted convention, which, while 
keeping within the framework of the other convention, would include 
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special rules binding only upon such States as might be prepared to accept 
them.’’ 

(ce) With the doube object in view of, on the one hand facilitating the 
acceptance of Conventions adopted by the Conference, and, on the other, 
providing for their alzpticn to changes, the Committee proposed an ‘‘or- 
ganized system of revision” along these lines: ‘‘ Any convention drawn up 
by the Conference would be concluded for a period of ten years, renewable 
by tacit agréement, anless in the course of a subsequent period of ten 
years a certain number of signatory States should demand revision. In 
that case, it would be for the Council of the League to summon a conference 
at the earliest possible opportunity to consider what amendments were to 
be made in the convention the revision of which hai been demanded’”’ 
(Document A.1/5/1£27. Official Journal, Special Supplement No. 55, 
page 56). 

(d) In order co avoid misunderstanding, the First Committee recom- 
mended that the Governments which might be invited to the Conference 
should be informed tzat the codification effort to be undertaken by the 
First Codification Ccr ference must aim at adapting existing rules to con- 
temporary ‘conditions. For this reason it should noz be limited to the 
mere registration of existing law but it should refrain from making too 
many innovations. 


The First Commitze2 finally resommended that the Advisory Committee 
of Jurists should complete its work at its next session and that, before 
proceeding further, the results cf the work already accomplished should 
be awaited. 

The Assembly, on 27 September 1929, adopted a Resolution which was 
based on the above-mentioned Report of the First Committee (ef. Appendix 
8 for text of Resolution). 


Comparison Betweer. ihe Report of the Ccuncil and the Resolution of the 
Assembly 


It appears from a comparison of the Report adopted by the Council and 
of the Report of the First Committee adopted by the Assembly, that there ` 
are certain points of concordance and divergence. The Assembly, follow- 
ing the Council, limited the programme to three subjects and eliminated 
piracy and diplomatic privileges. The Assembly decided, however, that 
a single conference should be held to discuss all these subjects. In this 
it followed. the proposal made by the Advisory Committee of Experts. 
The question arises whether in s> doing the Assembly had not unduly en- 
larged the programme of the First Codification Conference. 

As regards the method of convening the Conference, the Council’s Report 
seemed to be in Zavcur of the initiative being taken by a particular Govern- 
ment. The Asszmbdl, on the other hand, decided that the Conference be 
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convened by the League of Nations. It followed that the preparatory 
work was in the hands of the League and not in thos2 of a particular . 
Government. The Assembly Resolution aimed, as regards the preparatory 
work, at the drawing up of comparative reports which would serve as bases 
of discussion for tke Conference. The Council’s Report, however, in- 
dicated that a conference was most likely to be successful if the delegates 
had before them a draft convention. The Assembly Resolution amended 
the method of quescicnnaires pursued by the Advisory Committee in favour 
of'a new method which, in accordance with the Council’s Report, placed 
emphasis upon detailed information to be supplied by the Governments. 

The Assembly Resclution of 27 September 1927, in point 6 (d) declared 
that ‘‘the spirit of tae codification which should not confine itself to the 
mere registration cf the existing rules, but should aim at adapting them as 
far as possible to contemporary concitions of international life.’’ The 
task to be set before the First Codification Conference wes thus defined in 
terms of an optimum. It was to be expected that the solution of so delicate 
a task, calling at orce for the talent of the statesman and the international 
lawyer, was bound -c encounter serious difficulties in the Conference. 
What the Assembly had in mind was apparenily a combination of codifica- 
tion and legislation. The difficulties involved in this approach were 
probably increased by the fact that a single conference was called upon to 
perform codification and legislation with üa to three major problems 
of international relations. . 


The Preparatory Committee 


The Council of the League on 28 September 1927 authorized the Acting 
` President of. the Courcil to nominate the five members of the Preparatory 
Committee in the interval between tha session and the December session 
of the Council. The following were appointed to serve on the Preparatory 
Committee: Professor Basdevant (France) ; Counsellor Carlos Castro Ruiz 
(Chile) ; Professor François (Netherlands) ; Sir Cecil Hurst (Great Brit- — 
ain); and M. Massiro Pilotti (Italy) AS: Deeument 548.M.196.1927.V, 
page 51). 

The Preparatory Committee for th2 Codification Conference met at 
Geneva from 6-15 February 1928, and adopted three lists of points on 
which information was desired. The Governments were requested to 
supply the necessary information under these heads: 


{a) The state of their positive law, internal and international, with, as 
far as possible, full details as to bibliography and jurisprudence; 

(b) Information derived from the practice at home and abroad; 

{e) Their views as *egards possible additiors to the ruies in force and 
the manner of. making good existing deficiencies in international law (ef. 
Document C.44M.21.1928.V). 
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It. will be noted thas ander heads (a) and (b) information is requested 
on the lex lata while uncer heading ‘c) proposals de lege jerendc are invited. 

The Preparatory Committee mət again at Geneva from 28 January-17 
February 1929, and examined replies received from tyventy-rine Govern- 
ments. The Committee noted that some of the replies did nət deal with 
all the questions conzained in the recuest for information. The Com- 
mittee, accordingly, dacided to meet again :n May, 1929 for the purpose 
of drafting in final form, the bases of discussion on nationality, territorial 
waters and responsibilicy of States. The Committee elso suggested that 
the meeting of the Conference should be postponed until the spring of 
1980 (ef. Document C 73.M.38.1929.V, page 5). 

By the time of its May session the number of replies received rose to 
thirty. Again the Committee noted that these replies ‘‘m whole or in part, 
complied with the request for informaticn.’’ The Committee was now able 
to draft the bases of Ciscussion in final form. 

These bases of discrssion, in some cases, represented views.on which all 
or most Governments azpeared to be agreed, in other instances they repre- 
sented views which seemed to the Committee to offer aope of agreement 
being reached at the Conference itself. The Committee did not incorporate 
suggestions if ‘‘their r2zlization seemed difficult’’ or if they were not stated 
in detail by the Governments concerned. 

In drawing up the Fases of discussion the Preparatory Committee some- 
times merely to state existing law and sometimes new lew which appeared 
acceptable to some Governments. Some of she provisions included in the 
bases of discussion were regarded by some Sovernmeénts as statements of 
existing law and by ot2srs as propcsals for naw law (ib.. page 7). 

It appears, therefore, that the bases of discussion as drawn up by the 
Preparatory Commission were neitaer in the nature of a mere restatement 
of existing law nor purely in the nature of proposals far new law. More- 

. over, they were not merely summaries of opinions expressed by the Govern- 
ments nor were they merely statements of what, in the view of the Prepara- . 
tory Commission, the aw might te. Finally, in drawing up the bases the 
Preparatory Commission was not in the position to consider the opinions of 
all Governments as al Governments request2d for their opinions have not 
complied with this recuast. In this context it may be proper to recall the 
words of Sir Cecil Hurst, the delegate for the British Smpire, in the As- 
sembly of the League >f Nations: “I£ upon the plan sukmittec to you now 
we can secure that essential element of Government co-operation in supply- 
ing the information required, there is no reason why this task should not 
be carried through with success.” The fundamental issue was, as Sir 
Cecil put it ‘‘that, if we are to make this first Conference a success, we 
must have the co-operation of ‘the Governments’’ (27 September 1927, 
O.J., Special Supplemənt, No. 74, page 9). 
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The Preparatory Committee, at the request of she Council of 7 March 
1929, also drafted rules cf procedure Zor the First Codification Conference. 
The preparatory work for the Codification Conference was regarded as 
. concluded (O.J., July, 1929, page 995). 

The Bases of Discussion on Nationality and Territorial Waters and 
Responsibility of Szates and the draf; rules of precedure were distributed 
in June, 1929 to Members of the League and twelve non-Member Govern- 
ments, and 13 March 1930 was prcvisionally fixed as the date of the 
Conference. , 


The Calling of the Conference 


‘In the Resolutian of 24 September 1929, the Assembly, ‘‘conscious of the 
wide scope of the preparatory work undertaken for the First Codification 
Conference,’’ requested the Council ‘‘to call the attention of all the Gov- 
ernments invited zc the Conference to the desirability o? appointing. with- 
out delay their representatives at the Conference ... in order that the 
members- of the Conference. may be able to make a thorough study of the 
documentation already assembled’’ (O.J., Special Supplement, No. 74, 
page 9). > 

The Council acted on this request on 25 September 1929. All Members 
of the League and twelve non-Member Governments, including the Union of 
Soviet Socialist Republics and the Uniced States of America, were invited to 
be represented at the Conference whose opening date was now definitely 
fixed for 13 Mareh 1989, The Counszil decided, in particular, to request 
the Governments “to send delegations sufficiently numerous to permit 
of the three questions on the agenda of the Conferenee being discussed 
simultaneously in the committees appointed by the Conference” (O.J. 
November, 1929, pege 1,701). 


B. THE CONFERZNCE FOR THE CODIFICATION OF INTERNATIONAL LAW 


The Conference, meeting at the Hague from 13 March to 12 April 1930, 
was attended by de‘egates from forty-seven Governments and by observers 
appointed: by the Union of Soviet Socialist Republics. “Some of the Govern- 
ments were represented by delegations commensurate with the agenda of 
the Conference. Members of the legal profession in the different countries 
provided a substantial, perhaps predominating, percentage of the personnel 
of the Conference. p - 


Questions of Procecure 
The first business of the Conference was’ the adoption of rules of proce- 


dure. The draft rules prepared by the Preparatory Committee were gen- 
erally satisfactory. Draft rules XX, XXI, XXIII, XXIV and XXV, how- 
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ever, gave rise to discussion and were eventually adopted in an amended 
form. For the final texis of these rules, see Appendix 8. 

The first and perhaps most important question was wether the Confer- ` 
ence should endeavour co adopt conventions or should also, es envisaged | 
by the draft rules, leave open the possibility of adoptinz declarations em- 
bodying principles of international law whick the signatcry states regarded 
as existing law. While some of the delegates desired to leave the door open, 
the Conference was ‘‘practically unanimous’’ in the feelimg that no declara- 
tions should be adopted. Draft Rules XX, paragraph 3, and XXV were 
therefore deleted (Acts of the Conference, loz. cit., page 29). l 

Rule XX in its original form expressed the desire of the Preparatory 
Commission and of the Assembly of the League to ensure suzcess at the 
Conference by admitting provisions which obtained unenimity as well as 
those which seeured a simple majority. Draft Rule XX was considered 
by the Bureau and the Central Drafting Committee of the Conference 
which proposed a new text which was adopted by the Ccnference with one 
amendment. The new təxt as submitted by the Bureau and tie Drafting 
Committee required a majority of two-thirds in both peragraphs 2 and 3 
of the revised Rule XX. After an illuminating discussion the Conferénce. 
adopted an amendment to paragraph 3 which was introdaced by M. Politis 
of Greece and which provided for a simple majority. The reasons which 
prompted M. Politis in moving that in paragraph 3 the words ‘‘by a simple 
majority’’ should be substituted for the words ‘‘by a two-thirds majority” 
are best stated in his own words: 


This means that she minority m a Committee would, in accordance 
with the rules we are examining, not only have the “ight to prevent a 
particular provision, which it views wich disfavouz, from being in- 
serted in a main coxvention, but also it might, in spite of the request 

. made to it by a member of delegations, prevent th:s provision being 
embodied in a special protocol which certain Powers would be prepared 
to sign and, later on to ratify. 

This is a very grave matter and the Conference cannot adopt these 
provisions without mature reflection. They are sericus previsions, be- 
cause they relate to a conventicn and to an enterprise which demands 
much time—the work of codification. They are seriaus provisions be- 
cause, if the Conference now confers on the minority a right to dictate ` 

` to the majority, it is jeopardizing the success of the work on which it is 
embarked (Acts of the Conference, Vol. 1, page 32). 


Paragraph 5 of Draft Rule XX, providing for reservations, also gave rise 
to a debate in the Conference. The reed for this provision was stated by 
Mr. Beckett (Great Britain) : ‘‘I submit that zhere is no cther possible way 
of treating this question of reservations than that embocied in paragraph 
5 of Rule XX. If the delegations arz not tc know whaz reservations are 
going to be made, or even within what limits they can be made, how can any 
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delegation possibly sign anything at. allt It cannot possibly know what 
the effect of its signature will be. My delegation, for one, would find the 
greatest Gifficulty in deciding anything if it did not even know within what 
limits reservations e.uld be made’? (Acts of the Confersnee, Vol. 1, page 
36). 

It may be noticed that the work cf the Conference was done primarily 
in three committezs, cne each for the three problems on the agenda of the 
Conference. 

The Conference decided that there should be no general discussion in 
plenary meetings and tkat the three committees shoulé begin forthwith. 
These Committees, Leginning 10 April 1929, that is witain less than four 
weeks, submitted reports to the Conference as a whole, which voted on their 
adoption. ‘ 


C. RESULTS OF THE CONFERENCE 


The Conference was relatively most suezessiul in the metter of nationality 
where it adopted the following instruments: 


1. Convention on certain questions relating to the conflict of nationality 
laws, signed by thirty Gcvernments ; . 

2. Protocol relating to military obligations in certain cases of double na- 
tionality, signed by twenty Governments; i 

3. Protocol relating to a certain case of stateleseness, signed by twenty- 
four Governments; and 

4, Special Protocol relating to statelessness, signed by fifteen Govern- 
ments. 


In addition the Conference formulated eight reeommerdations on various 
aspects of nationality, including proof of rationality. The achievements 
of the Conference in this field were all the more remarxable as there was 
“a constant elask between two legal systems’’ (Acts of the Conference, 
loc. cit., page 40). 

The Conference was least successful in its work on tke responsibility of 
States. The Committee informed the Conference that it ‘‘was unable to 
complete its study of the question of the responsibility of States for dam- 
age caused on their territory to the person or property of foreigners, and 
accordingly was unable to make any, report to the Confsrence’’ (cf. Final 
Act of the Conference, Part C). This failure was all toe more surprising 
as this subject app2ared before the Confsrence to be ready for codification. 
The British Government expressed this view after the Conference and ob- 
served that ‘‘the Conference failed to reach agreement even on the most 
fundamental points. It is useless to disguise the fact that a great part of 
the proceedings cf the Conference in relation to this subject consisted of 
diplomatic negotiat-ons, ultimately unsuzcessful, with tke object of finding 
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a common factor on which, as the result of mutual concessions, agreement 
might be possible” (Cccument A.12.1931.V, page 8). 

The Conference was somewhat more successful in its work on territorial 
waters. The Confererce adopted a Resoluticn including as an annex thir- 
teen Articles on the legal status of the territorial sea ‘which have been 
drawn up and provisionally approved with a view to their possible incorpo- 
ration in a general convention on the territorial-sea’’ (Final Act of the Con- 
ference, Part B). These articles do not cover the whole field. The reason 
for this and the absenr= of a convention, as stated by the Rapporteur of 
the Committee, was thet it was impossible to reach agreement ‘‘on the main 
point, namely, the breedth of the territorial sea’’ (Acts of the Conference, 
loc. cit., page 50). 

In addition to the aktove mentioned Resolution the Conference adopted a 
Recommendation concerning inland waters and a Recommendation concern- 
ing the protection of fiszeries (cf. Final Act of the Conference, Part © II 
and III). In spite of ‘ts failure to produce & convention on the territorial . 
sea the Conference recommended tc the Council of the League of Nations 
to continue the preparetory work in tais matter and to convene, as soon as 
it deems opportune, a rew conference. 

It may be noted here that the Bases of Discussion hac recorded lack of 
unanimity on the breacth of the territorial sea but point2d out that in the 
view of the majority, ta: breadth was three nautical mil2s. It was stated 
that the claim of some states to more zhan three miles of territorial waters 
was categorically disputed by other states ‘cf. Bases of Discussion, II. 
Territorial Waters, Document C.74.1.39.1929.V, page 33). 


The Recommendations of the Hague. Conference with Regard to Prepara- 
tory Work for Future Codification Conferences 


The Conference finally adopted some recommendations with a view to 
the progressive codificazion of international law. (For text cf. Appendix: 
10.) Without attempting to express a view on the subject of future con- 
ferences for the codification of international -aw—a matier which: was re- 
garded to fall within taz province of the League—the Conference felt it 
desirable to suggest some improvements in the technique adopted by the 
League in preparing for codification conferences. 

An important innovation consisted of requiring the Committee to draw 
up a report stating the r2asons why it appeared possible and desirable to 
conclude international agreements on certain subjects selected by the Com- 
mittee for codification. The actual selection of subjects for further study, 
however, would riot be rade as in tae past by the Committee, a technical 
body composed of individual experts, but by she Council of the League, a 
political body composed cf Governments. Thus almost from the very start 
the responsibility for selecting subjects would devolve upon Governments. 


. 
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The next step would be for an appropriate body to craw up draft con- 
ventions. It will ke recalled that neither the Committee of Experts nor the 
Preparatory Committee had prepared draft ecnventions. 

These draft conventions would be commuricated to tte Governments for 
their comments and these comments would also be communicated to all the’ 
other Governments with the request for further observaticns. The Govern- 
ments would be asked to'state their opinion as to the desirability of paeig 
such draft conventions cn the programme of a conference. 

. The last step in the preparatory procedure would b2 a decision of the 
‘Council of the League to place on the agenda of the conferance such subjects 
as were ‘‘formally approved by a very large majority of the Powers which 
would take’ part tkerein.’’ It was noted at the Hague Conference that the 
object of this was zo point out the inadvisability of selecting subjects which 
did not offer a sufficiently strong prospect of agreement Furthermore, by 
requiring formal approval on the part of the Governments, the recom- 
‘mendation stressed the desirability of’ engaging the responsibility of the 
„Governments even prior to a Conference to a greater degree than had been 
' the case heretofore. 


4 
Reasons for Failure of the Conference 


As to the Conzerence itself, notably in the plenary PA some of the 
delegates singled sut certain factors as having prevented the Conference 
from reaching satisfactory results in all the subjects ox its agenda. The 

, following points may be noted: 


Basic of Discussion - 
The Delegate for pam dedii that while the Conference depasi of 
' valuable materials ‘‘we have no true basis of discussim.’’ He also noted 
. that ‘‘in particular we possess no concise documentation’’ (Acts of the 
_ Conference, I, page 23). 
` Scope of the Conference - 

The President cf the Conference, in his closing speech, said that the dele- 
gates had dealt with three extremely delicate and complex subjects and 
. concluded that “‘serhaps. that was too much to attempt at once” (Acts of 
the Conference, II, page 57). f 

Time at the Disposal of the Conference 

The President of the Conference also ncted: ‘‘First of all, the time al- 
lowed us was short’’ (Acts of the Conference, I, page 57). 

Voting | 

The Delegates for Greece, recording the fact that be was not in favour 
of the two-thircs majority required for draft conventions and protocols by 


paragraph 2 of Rule XX of the Rules of Procedure, and stating that he 
would nevertheless agree to it as an experiment, declared: ‘‘If, however, 
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the concession thus made in paragrap 2 of Rule XX cf the Rules of Pro- 
cedure is shown to yield regrettable results tor the work of the Conference, 
I should not fail to pcint cut before the Assembly of the League of Nations, 
or from any other platform, the injuzy to she great ard fine work we are 
beginning today” (Acts of the Conference, I, page 33) - On 3 April 1930, 
he said that he knew ‘‘that a minority had been formed, and that this 
minority is resolved to prevent a part of the Conference’s work from being 


` earried through’’ (A2ts of the Conference, I; page 34). 


Selection of Subjects , 


The Rapporteur of the Committee on territorial waters, in reporting to 
the Conference the deep disappointment that the Committee could not 
achieve success, declared: ‘‘The subjzcts to be codified must, however, be 
selected with the greatest care. Conerenc2s convened to codify questions . 
which are not sufficiently ripe for treetment ean do nothing towards remov- 
ing or reducing the divergencies of view 2xisting between States. They 
may even at times increase these divergencies’’ (Acts cf the Conference, I, 
page 51). 

Codification ù. Legislation 

The Conference ercountered some Jiftculty in draw_ng a distinction be- 
tween codifying existing and drawing up new rules cf international law. 
Thus the Delegate for Belgium observed: ‘‘In reality, our examination of 
the questions led us to believe—and ihe discussions in the Committees gon- - 
vinced us of the truth of this—that, while it is perfectly right in theory to 
distinguish between pure codification and the adoption of new rules, never- 
theless, in practice w2 could not maintain this distinctioa in any of our Com- 
mittees’’ (Acts of the Conference, II, page 33). A similar view was ex- 
pressed by another Delegate: ‘‘The Conference has shawn very clearly that 
it is impossible simply to codify the principles of existing international law. 
We are encountering thie same difficulties in the codification of. public law 
as are daily being experienced in the codification of private law. The old 
view, which merely consisted in preparing conventions to settle the conflict 
of laws, must be disearded. Whether we wish it or not, we are compelled 
to lay down rules in regard to the substanee of the qu2stions dealt with, or 
to adopt systems based on compromises, for the purpose of settling the con- 
flict of laws. Such systems, however, are bound to touch upon questions 
of substance’’ (Acts of the Conferenze, I, page 52). 


Diplomatic Preparation 

It is apparent from a study of the proceedings of the Conference that its 
effectiveness for the solution of the problems inscribed on its agenda suf- 
fered from the lack of diplomatic preparation. Ir faet, the procedure laid 
down for the preparazion of the Conference by the Assembly of the League 
in its Resolution of 27 September 1927 failed to provide for negotiations ' 
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leading to the clarification of the attitude of the Governrrents on the prob- 
lems selected for the First Codification Conference. This was partly the 
result of the decision of the League Assembly to entrus: the initiative to 
convoke the Conference to the League rather than to a particular Govern- 
ment. Another reason was that, as a consequence of that decision, the re- 
sponsibility for preparing for the conference was conferred upon the Pre-. 
paratory Committee rather than upon a Government. It was in the nature 
of this procedure and of the Preparatory Committee that the solution of the 
problem of codifying certain chapters of international law was approached 
_ from a technical point of view and that, as a consequence, political aspects 
were left to the ConZerence itself. The diplomatie Conference could not 
solve the technical issues without first ironing out political divergencies. 
~ Where this was possible—as in the matter o? nationality—the Conference 
was successful; whe the time was too short—as in the matter of terri- 
torial waters and the responsibility of states—the Conferenze failed. . 


.D. ACTION OF TEE LEAGUE OF NATIONS SUBSEQUENT TO THE HAGUE 
CODIFICATION CONFERENCE 


The Resolution of the Council of the League of Nations, 15 May 1930 


The Council of the League of Nations, on 15 May 1930, adopted a Resolu- 
tion placing on the agenda of the next session of the Assembly the recom- 
mendations formulated by the Hague Conference in order to, facilitate 
the ‘progressive codifization of international law. The Council deferred 
action on the Assembly Resolution of 24 September 1929, calling upon the 
Council to invite the Committee of Experts to hold furtber sessions after 
the Hague Conference “cf. O.J., June, 1930, pages 546, 547°. 


Resolution of the Assombly of the League of Nations, 3 Octcber 1930 


The Assembly of the League of Nations after prolonged discussion on 
the Hague Codification Conference, adopted a Resolution on 3 October 1930, 
in which it reaffirmec ‘‘the great interest taken by the League of Nations 
in the development c= international law, inter alia, by codification, and 
considers it to be one of tha most important tasks of the Leegue to further 
such development by all the means in its power.” In order to provide for 
the careful study of the recommendations made by the Hague Conference, 
the Assembly decidec to adjourn the question to its next session and re- 
quested the Council of the League of Nations to invite members and non- 
members to communicate tc it their observations on these suggestions (O.J. 
Special Supplement, Mo. &4, page 212). 

While many Goveramenis, in the Assembly debate, tock a penai 
view of the Hague Conference, the Rapporteur of the First Committee 
probably expressed the prevailing sentiment when he declarad: 


The First Conf2rence for the Codification of Internetional Law was 
neither a success nor a failure. -It did all it could. It worked hard. 





: 
fe 
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It made a start, and. that is at least something done to promote the 

. great movement for international concord (O.J. Special Supplement, 

No. 84, page 212). 

The trend towards a more sober evaluation of the Hague Codification 
Conference manifested icself in the First Committee of the Assembly which 
was unanimous on the point ‘‘that a broader and less pessimistic view of 
the work accomplished Dy the first Conference is necessary, and that the 
results it attained shouid not, and are not >f a nature to discourage the 
efforts to continue the task which has been begun” od: Special Supple- 
ment, No. 84, page 565). 


Various Draft Resolutions 


Draft Resolutions emanating from different Governments ard groups of 
Governments were subritted to the First Committee. But the Committee 
owing to lack of time and press of other business, was not in the position to 
examine them adequately. These draft resolutions expressed the thoughts 
of different Governments on the question of how a greater measure of suc- 
cess could be secured for future eforts at codification. The proposal sub- 
mitted by the Belgian Delegate stressed the ‘mportance 3f thorough prepa- 


‘ration and the need for examining the value of the rules which it was 


contemplated to adopt “or the future. 

The draft resolution submitted by the British, Frenzh, German, Greek 
and Italian Delegations concluded that, as demonstrated by the Hague Con- 
ference, it was not for the League to attempt to formulate existing rules of - 


customary internationallaw. These delegations took the view that it would 


be proper for the Leagre, or the Conferences convened Dy it, to endeavour 
to formulate rules, em>odied in international conventions, regardless of 
whether derived from customary international law ar entirely new in 
character. 


Council’s Request for Comments on the Hague Conferer.ce 


The Council of the League, on 19 January 1931, acting on the request of 
the Assembly, decided to request the Secretary-General of the League to 
invite the Governments associated with the Hague Codification Conference, 
to submit observations on the question of the progressive ecdification of 
international law. The Secretary-General was also requested to direct the 
attention of the Governments to the above-mentioned draft resolutions and 
proposals submitted by certain del2gations (O.J., February, 1931, page 
148). 


Replies of Governments 
Some twenty Governments responded to the request addressed to them 


(ef, O.J. Special Supplement, No. 9¢, 1931, pages 101—114). 


The British Government, having distinguished between “‘legislative codi- 
fication” and ‘‘consolidatory codification,’’ pointed out that the prelimi- 
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nary work for the Hague Codification Conference proceeded on the as- 
sumption that the task of the, Conference was one of consolidation, 4.e. of 
‘ascertainment and establishment in precise and accurate legal phraseology 
of rules of international law which have already come into existence,’’ and 
not of codification, i.e. ‘‘free aeceptance, by means of law-making conven- 
tions, of certain rules by which the parties to such conventions agree to 
abide in their mttval relations.” The Conference, itself, however, ‘‘pro- ` 
ceeded on the basis that its work was that of codification; and the attitude 
of many delegates mace it clear that, in their view, their task was not so 
much to assist in the establishment in precise language of already existing 
principles of internstional law, as to state and defend certain rules by which 
their country was prepared to be bound.”’ 

Adveriing to the process of codification, i.e. the dev2lopment of inter- 
national law by means of law-making conventions, activ2ly pursued under 
the auspices of the League, the Britis: Government declared: 


Consolidation, on the other hand, should be reserved for subjects as 
to which it ca‘a be shown, that so large a measure of egreement as to the 
present state of the law exists that the work cf consolidation can use- 
fully be undertaken. It is for the League to decide whether, and if 
so by what meens, the search for such subjects should be pursued; but 
His Majesty’s. Sovernment in the United Kingdom are themselves dis- 
posed, in the Hight of the experience which has now been gained, to | 
doubt the likelihood of important branches of international law being 
found to whic. the application of this method would at present be 
useful. 


Declaring themse_ves in agreement with the recommendations of the 
Hague Conference, the British Government believed that ‘‘a great work for 
the development of international law can be accomplished through the in- 
strumentality of tae League’? (ef. Doe. A.12.1981.V, pages 8, 9). 

The Government if the United States in its reply believed ‘‘that the pro- 
cedure suggested in the recommendations made by the Hague Conference . 
would be likely. to attain satisfactory results. It is suggested, however, 
that, after observations have been received from the various Governments 
on the draft Conventions referred to in paragraph 3’ of those recommenda- 
tions, a revised draft or drafts might be prepared and circularised with the 
comments of the Governments on the first draft} and that these new drafts, © 
together with the comments by the Governments, should be communicated 
to the various Governments sufficiently well in advance of the Conference 
as to enable the. Governments to study the drafts and comments and to 
formulate their views thereon. ; 

It is noted from the draft resolutions submitted by certain delegations, 
incorporated in tha report of the First Committee (Document A.82, 
1930.V), that distinctions are drawn between customary international law 

and new rules designed to govern relations between States, and that the 
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view has been expressed that the term ‘‘ecdificaticn’’ as applied to the 
work for the development of international law undertaken by the League 
of Nations should be understood as relating to the latter. It is believed 
that conventions adopzed should be declaratory of existing customary law 
on the subjects dealt ~vith, supplemented by such enlargements as are de- 
manded by modern conditions’’ (c£ Doc. A.12(a).1931.V, page 2). 

The French Government declared : 


It is necessary to bear in mind that to attempt to negotiate and 
conclude conventions with the object of ‘setting ouz the rules of cus- 
tomary law in the form of written law would involve a danger of creat- 
ing unnecessary difficulties anc, inter alia, of throwing doubt upon the 
existence of partizular rules which an internationa_ judge, as for ex- 
ample the Permarent Court of International Justice, would have been 
in a position to recognize. It appears, therefore, that codification by 
way of conventiors ought not to be directed towarés the | “aying down 
of rules which would be declared to be already parz of existing inter- 
national law. 

The method of zonventions signed anc ratified by the Governments, 
or open to their ze2ession, is on the other hand, appropriate for the 
establishment of rules which ere to be accepted by the Governments 
as henceforward applicable in their mutual relations without prejudg- 
ing-what may be the rules whieh the common law of nations applies as 
regards the matters dealt with in the conventions. In drawing up 
conventions of this character, account will naturally be taken of the 
common law of nations, with a view to reaffirming it or with a view to 
advancing beyond it; but the two aspects of international law would 
remain distinet. The question whether the law which will thus be laid 
down in conventicns may have operated to modify the customary law 
will remain to be examined in each case by legal science or to be settled 
by judicial decisions. 

The above distinction appeazs to be of great importance as regards 
continuation of th2 worx of codification. - 

A good method for selecting subjects, and for preliminary study of 
the subjects selected, is necessary. On this point the Hague Confer- 
ence made suggestions of the highest value. The suggestion that the 
draft conventions should be drawn up in the light of all the data of sci- 
ence might be reinfcreed by contemplating the possibility of consulting 
the principal institutions devoted to the study of international law. To 
do so might make the preparatory wark slower, but this disadvantage 
does not seem very serious. Cn the other hand, it will ir general be 
wise not to submi; to the same conference too many or too desperate 
[sic!] questions. Concentraticn of attention seems likely to increase 
the chances of suczess. 

It seems desirable that the drafts and the conventions should contain 
only really essential provisions, to the exclusion‘of rules on points of 
detail or of a secondary character. The conclusion of the conventions 
would thereby be <acilitated and their permanenze better essured. In 
this connection, aecount must be tak2n of the development of inter- 
national tribunals whose proper function it will be to apply in par- 
ticular cases the principles on which agreement has been obtained. 
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Finally, all che preparatory work, the importance of which has been 
pointed out by the Hague Conference, should, from the very outset, be 
supported by 3 very copious documentation as to the data of science . 
and practice (2f. document A.12(a).1931.V, pages 2, 3). 
The Government of the Irish Free State outlined a new preparatory pro- 
ceditre for codification but felt that is was possible to exaggerate the prac- 
tical importance of maintaining the distinction between the two meanings 
of codification in th future work of the League in connaction with the de- 
velopment of International Law (cf. document A.12(a).1931.V, page 4). 
The Governmert of Switzerland, being in agreement with the threefold 
consultation of Gcvernments recommended in the Resolucion adopted at the 
‘Hague, asked in its reply whether the codification conventions should be 
declaratory or enactory, whether they should supplant or supplement custo- 
mary law. The Federal Council of Switzerland declared that ‘‘such new 
law cannot have the effect of merely supplanting the 31d. ‘The old law, 
_which is derived from international practice or the decisions of international 
tribunals, or from. :oth combined, remaias in force in its entirety. Other- 
wise, we should be forced to the conclusion that States not bound by the 
new conventions are iree from all obligazions. International law would be 
oe to its very fundations, and codiination accepted in this sense eroa 


$ 


cause irreparable karm. 

t is not the task of codification conferences to register existing inter- 
national law, but tc lay down rules which it would appear desirable to intro- 
duce into internaticnal relations in regard tc the subjects dealt with. Their 
work should, thezefcre, mark an advarce on the pres2nt state of inter- 
national law. In e2rtain cases, indeed, it would be ex-remely difficult to 
say what the existing law really is, as it is not clearly known or is a matter 
of controversy. It would be most unfortunate if the attempt to discover — 
an adequate solution of an important problem were abandoned on the 
ground that no suzh solution is to he found in the existing positive law. 
One of the fundamental tasks of codification conferences should be to 
choose between disauted rules.and, within the limits of their agenda, to fill 
up the gaps in a law whose deficiencies and obscurities are obvious. 

‘The experience gained at The Hague has, moreover, shawn clearly that, 
if a conference wer2 empowered—supposing this to be pcssible—to state the 
existing rules of international, law, tke results might be disastrous. It has 
been proved that zae conception of existing international law current in 
the various States cr groups of States is very different. In some of them 
' it may be extremely liberal, in others much less so. It is therefore beyond 
question that, on a number of subjects, unanimous agreement would be un- 
attainable without rautual concessions. But, if existing law is to be enunci- 
ated in conventions at the cost of concessions which, in Tact, would mark a 


_retrograde movement, the law which would emerge from such bargaining 


would no longer represent what the friends of legal progress could rightly 


OFFICIAL DOCUMENTS : 91 


regard as the existing lav; it would be a compromise law, a law impaired 
and weakened. To accept this law as the expression of the only law in 
force would amount for many to a disavcwal o? progress. The only reason- 
able course is to accept sich compromise lew as a second dest, as a kind of 
supplementary law in no way affeezing those rules of customary law which 
are not incompatible with the new rules. That conventicnal law and cus-. 
tomary law should thus exist side by side would undoubtedly complicate 
international jurisprudence, but such a state of affairs is inevitable. Cus- 
tomary law is stable; thas is one of its virtues. But, if its stability degen- 
erated into immutability, the virtue would become a defect. The law would 
become petrified, and we should be apt zo forget the prinziple of evolution 
which is the guiding rule of life. This disadvantage, however, can be 
remedied by means of conventional.law, which. by definition and by nature, 
is open to revision. The possibility of excessive rigidity in the one will be 
corrected by the suppleness of the other, and the latters’ tenderey to vari- 
ability will be held in creck by the comparative stability of the former. A 
kind of balance will thus be struck between the two kinds of law. The 
Federal Council is therefore, of opinion that the Assembly should abide by 
the sound principle which forms the besis of one of the draft resolutions 
submitted at its last session—namely, that the law laid down in codification 
‘conferences must not in-pair the force of custcmary law, “‘ which should re- 
sult progressively from the practice of States and the development of inter- 
national jurisprudence” (ef. Document A.12(b).1931.V, pages 3, 4). 


Procedure for Future Cocification Conferences Adopted by the Assembly on 
_ 25 September 1931 


The First Committee of the Twelftk Assembly, having considered the 
observations submitted by the Governments, formulated a new procedure 
for the progressive codification of international law. The Assembly of 
the League, in a Resolution adopted or 25 September 1931, accepted this 
procedure, the essential features of which are as follows. Hro the text of 
the Resolution see Appendix VII.) : 

The Preamble of th2 Resolution, responding to the iae of several 
Governments as expressed in their observaticns, safeguards the continued 
development of customary international law by the traditional means of 
the practice of states and the jurisprudenc2 of international tribunals. 
Furthermore, the Preexble distirguiskes. between what might be called 
the normal procedure, which is laid down in the Resolution and the special 
procedure that the Assembly may wish to adopt to meet special needs. 

The Resolution reserves to the Governments, whether memters or not, 
. the initiative in proposing subjects for codification by -nternational con- 
ventions. Such proposals must be acccmpanied by an explanatory memo- 
randum and must be submitted in good time so as to enable the Govern- 
ments to study them prizr to the meeting of the Assembly. 


$ oe 3 K 
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Tonge shiosed, subject appear prima. facie, suitable for codification. 

ay rr, *Rollowing - the positive outcome of this preliminary investigation, the 

i. Asgsiably will ask the Council to set ap a committee of experts to prepare a 

n ' Faratt: zconvention end an explanatory statement to be submitted to the 

{Coane for transmissicn to the Assembly. The Assembly will then de- 

: , termine whether tke subject should be retained provisionally. for codifica- . 

‘" tion. .In case of an affirmative decision the Committze’s report will be 
transmitted to states members and non-members ‘of the League. 

The comments made by the Governments will be examined by the Com- 
mittee of Experts. At this stage ther2 are two possibilities.. The Com- 
‘mittee may revise its first draft. In that case the revised draft will be 
submitted to the Governments. for their comments. The Assembly will 
then examine the revised draft and the comments thereon and decide on 
any further action that may appear desirable, or it may -decide to submit 
the draft to a ecdification conference. In ease the Committee decides not 
„to revise its first draft, the latter will he transmitted to the Assembly to- 
gether with the comments of the Governments, for suc. action as the As- 
sembly may wish to take. 

It is thus apparent that according to this procedure, the Governments 
will be consulted at least three times anid the Assembly will be called upon 
at least three times to take a decision. ‘‘If there were a considerable 
majority in favour of the codification of some particular subject, there 
would be every reason to hope that the conference would lead to positive 
‘results’? (Judge Huber in the First Ccmmittee of the Assembly, 19 Sep- 
‘tember 1931, O.J. Spezial Supplement, No. 94, page 42). 

It was estimated by the Rapporteur zhat whereas tha procedure recom- 
mended by the Hague Codification Con2erence would have required about 
four years, the procedure adopted by the Assembly in 1931, may require 
about ten years (0.J. Special Supplement, No. 94, page 45). He felt, how- . 
ever, ‘‘that we carnot be too cautious.” and that frequent consultation 


with the Governments was desirable ‘‘in order to prevent hasty decisions |: 


being taken in the matter and to avoid any difficulties which might arise. 
out of the examinazion of such a question by a conference” (0. J. Special 
Supplement, No. 33, page 186). 

- The recommendations, included in the Assembly Resolution, with regard 
to the co-operation between the League and national and international 
institutions and with regard to the work of codification undertaken by the 
Conferences of American States were taken over from the general recom- 

` mendations of the Hague Codification Conference and ave self-explanatory. 


ye. 


Conclusions 


It appears tha; in 1931 the Asserably of the League of Nations estab- 
lished a degree of harmony between ‘the procedure to be followed in the 
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future in preparing for acnferences for the pidgressive ‘cociffedtian of. inter: ee 
national law and the prozedure to te followed in the case of. ‘general’ con. : ` 
ventions to be negotiazed under the auspices of the League: : The | “two. eo 
procedures may be said to be characcerized by the emrhasis which they eek 


place upon the co-operation of Governments in order to ensure the suc-* 
cessful outcome of conf2rences for tae progressive development of interna- 
tional law in different felds. . 


APPENDIX 1 


RESOLUTION ADOPTED BY THE ASSEMBLY OF THE LEAGU= OF NATIONS, 
3 ooToBER 1930 


Official Journal, Special Supplement, No. 84, pages 215-216. 
The Assembly : 


Having examined with the greatest interes: the report of the Committee 
appointed to consider the question of the ratification and signature of 
conventions concluded under the auspices of the League of Nations in 
accordance with an Assembly reso-ution of 24 September 1929; 

Being convinced thai the solution cf the problem of ratification depends 
to a great extent upor satisfactory preparation for the conferences which 
are convened to draw up conventions; 

Considering it to b2 of the greatest importance that all steps should 
be taken to assure that conventiors concluded under tae auspices of the 
League of Nations should be accepted by the largest possible number of 
countries and that ratifications of such conventions skould be deposited 
with the least possible delay ; 

Expresses its appreciztion of the work of the Committe and its cas 

of their report; and 
"Recommends that efect should be given to the proposels contained in the 

report of the Committe in the marner set out in the immediately following 
resolutions. 
L 

That each year the Secretary-General should request any Member of the 
League or non-Member State which has signed any general convention 
concluded under the euspices of the League of Nations out has not ratified 
it before the expiry of one year from the date at which the protocol of 
signature is closed, tc inform him what are its intentions with regard to 
the ratification of the convention. Such requests of the Seeretary-General 
to Governments should be sent at such a date in each year as to allow time 
for the replies of Governments tc be received before the date of the As- 
sembly, and informatizn as to th2 requests so made and replies received 

should be communica“ed to the Assembly for its consideration. 
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That, at such times and at such intervals as seem suizable in the circum- 


stances, the Secratary-General should, in the case of each general conven- ` 
‚tion concluded under the auspices cf the League of Nations, request the . 


Government of amy Member of the League of Nations which has neither 
signed nor acceded to a convention within a period of five years from the 
date on which the convention became open for signatura, to state-its views 


with regard to the convention—in particular whether such Government — 


considers there is any possibility of its accession to the convention or 
whether it has objections to the substanee of the convention which prevent 
it from accepting the convention. Information of all such requests made 
by the Secretary-Generai and of all replies recejved should be communicated 
to the Assembly. 


I 


That the Coune:l of the League should, with. regard to each existing 
general convention negotiated under the auspices of the League of Nations, 
consider, after consultation with any appropriate organ cr committee of the 
League, and in the ligkt of such informetion as may be available as to the 
result of the enquiries recommended ‘in resolutions Nos. I and UW, and any 
other enquiries that the Council may think fit, whether it would be desirable 
and expedient that 2 second conference should be summored for the purpose 
of determining wh2ther, amendments should be introduced into the con- 
vention cr other means adopted, to facilitate the acceptance of the conven- 
tion by a greater number of countries. 


Iv 


That, in the case of all general conventions to be negotiated under the 
auspices of the League of Nations, the following preparatory procedure 
should, in principle, be followed, exception made of ihe cases where previous 
conventions or arrangements have established a special procedure or where, 
owing to the natur2 of the questions to be treated or zo special circum- 
stances, the Assemtly or the Council coeudes other methods to be more 
appropriate: 


1. Where an organ of the League of Nations recommends the conclusion 

of a general convertion on any matter, it shall prepar2 a memorandum 
_explaining the objecis which it is desired to achieve by the conclusion of 
the convention and the benefits which result therefrcm. Such memo- 
randum shall be sukmitted to the Council of the League of Nations. 

2. If the Council approves the proposal in principle, a first draft con- 
vention shall be prepared and commun:eated, together with the explanatory 
memorandum, to Governments, with the request that, if shey feel that the 
draft should be taken into consideration, they shall inform the Secretary- 
General of their views, both with regard to the main objects or the sug- 
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gested means of attainirg zhem, and also with regard to the draft conven- 
tion. .In some cases, it may be desirable to annez a specifie questionnaire. 

3. The draft convention and the observations of Goveraments (together 
with the answers to the questionnaire, if any} shall be communicated 
to the Assembly, and the Assembly shall then decide wkether to propus 
to the Council to convoke the contamplated conference. 

4. If the Assembly rəcommends that a conferance should be convoked, 
the Council shall arrange for the preparation of a draft convention, in the 
light of the replies rece_v2d from Governments and the new draft conven- 
tion (together with the replies of other Governments) shell be transmitted 
to each Government, with a request for their opinion en the provisions of 
the draft and any observeticus on the above-mentioned replies of the other 
Governments. 

' 5. In the light of the results of this second S of the Govern- 
ments, the Council shal’ decide whether the ccnference should be convoked’ 
and fix the date. 

6. The Council, in fixing the date for the convocation of a 2onference, 
shall endeavour, as far zs possible, to avoid two League of Nations con- 
ferences being held sima“ianeously, and to ensure the lapse of a reasonable 
interval between two ec ferences. 

7. The procedure set out in the preceding paragraphs will be followed 
as far as possible in the case of draf- conventions, the desirability of which 
is recognized by a decisicn of the Assembly or as the result of a proposal 
by a Government. 


The above rules shall te communicated to the technica. organizations of 
the League of Nations end to the Governments, for the purpose of enabling 
the Assembly at its nex; session to consider whether caanges should be 
made therein as a resuls of any suggestions whica may be made. 


y 


That, in conformity with the recommendations contained in Part III, 
paragraphs 2 (d), (e) and (£), of the report of the Committee appointed 
in accordance with the resolution of the Assembly of 2 September 1929 
(see Document A.10.1930.V), at future conferences held cnder the auspices 
of the League of Natiors at which general convertions are signed, protocols 
of signature shall, as far as possible, be drawn up on the general lines of 
the alternative drafts set cut in Annexes I and I of the present. resolution. 


ANNEX I 
Protocol of Signature - 


In signing the Convention of this day’s dete relating to...........005 
the undersigned plenip>tentiaries, being duly authorized to this effect and 
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in the name of their PPT Governments, declare that they have agreed 
` as follows. ; 


i 1. That the e E of every Member of the League of Nations or 
‘non-Member State on whose behalf the said Convention has been signed 
undertakes, not later than............. .{date) either to submit the said 
Convention for parliamentary approval, or to inform the Secretary-General . 


`° of the League of Wations of its attitude with regard to the Convention. 


2, If on!...... -(date) the said convention is not in force with regard 
a ,..Membders of the League of Nations and non-Member States, 
the Secretary-General of the League shali bring the situation to the at- 
tention of the Council cf the League of Nations, which may either convene 
. a new conference of all the Members of the League and non-Member States 
‘on whose behalf the Convention has been signed or accessions thereto 
: deposited, to consider the situation, or take such other measures as it con- 
' siders necessary. The Government of every signatory or acceding State 
undertakes to be represented at any conference so convened. The Govern- 
ments of Members of the League and non-Member States which have not 
signed the Convention or acceded thereto may. also be ‘nvited to be repre- 
‘sented at any conference so convened by the Council of “the League. 
Note: The „procedure provided for in tkis Annex is generally su-table for most general 
-' conventions, In cases in which it is applied, the final article of tke convention should be 
drafted in the usual fcrm and should not fix ‘any named or final date for the entry into 


force of the conventiox, but should: permit “ts entry into ferce on receipt of a SORET, 
‘small number of ratifċations or- accessions. — 


ANNEX II 
Final Article o2 the Convention 
Article X 


‘The present Convention shall enter into force on..... ... (date), pro- 
vided that, on this date, ratifications or accessions have been deposited 
‘with or notified to the Secretary-General of the League of Nations on be- 
half of..........- 1 Members of the League of Nations or non-Member , 


Protocol oz Signature 


_ In signing the Goen of today’s date relating z0...... the under- 
signed plenipotentiaries, being duly authorized tc this effect in the name 
.'of their respective Governments, declare that they have agreed as follows: 


1 The figure indicated here should be a rekitively large one. i i i 


š r ` J TA 
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. If on...... '...2 the said Convertion has not come into force in ac- 
cordance with the provisions of’ Article X, the Secretary-General of the 
League of Nations shall bring the situation to the attention of the Council 
of the League of Nations, which may either convene a new conference of 
all the Members of the League and non-Member States on whose behalf 
the Convention has been signed or accessions thereto deposited to consider 
the situation, or take suck other meesures as “t considers necessary. The 
Government of every signatory or aredig State undertakes to be repre- 
sented at any conference so convened. 


Note: The procedure provided for in Annex IT is sititable for certain types of conven- 
tion whose practical utility depends on their immediate entry into force for a considerable 
number of States. 


’ VI 
` That the Council will investigate to what extent in the case of general 
conventions dealing with particular matters, it is possible—in view of the . 
constitutional law and practices of different States—to adopt the pro- 
eedure of signing instruments in che form cf governmental agreements 
which are not subject to ratification, and that, to the extent that it is pos- 


. sible to do so; this procedure should be followed in regard to minor and 
technical matters. 


VII ` 
l That, in future, general conventicns negotiated under the auspices of. 
the League of Nations and made subject to ratification, shall not be left open 


, for signature after the close of the conference for a longer period than 
six months, unless special reasons poala a longer period advisable. 


APPENDIX 2. 


` 


RESOLUTION ADOPTED EY THE ASSEMBLY OF THE LEAGUE OF NATIONS, ' 
25 SEPTEMBER 1931 


` Official Journal, Special Supplement, No. 92, 1931, page 11 


The Assembly. adopts the following amended text for Section IV of 
Resolution No. I, adopted by the eleventh Assembly on 3 Octcber 1930: 


That, in the case of all general conventions to be negotiated under the 
auspices of the League of Nations. the following preparatory procedure 
- should; in principle, be followed, ‘except in the cases where previous con- 
ventions or arrangements have established a special procedure .or where, 
owing to the nature of the questions to be treated or to special circum- 


2Same date as that indicatec in Article X. 
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stances, the Assembly or the Council consider cther methods to be -more 
appropriate: 


1. Where an organ of the League of "Nations recommends the- conelu- 
sion of a general convention on any mater, it shall prepare a memorandum 
explaining the chjects which it is desired to achieve by the conclusion of 


' the convention and the benefits which result therefrom. Such memo- 


randum shall be submitted to the Council of the League of Nations. 
2.-If the Council approves the proposal in principle, a first draft con- 
vention shall be prepared and communiceted, together with the explana- 
tory memorandum, to the Governments, with the request that, if they feel 
that the draft should be taken into consideration, they shall inform’ the 
Seeretary-General cf their views, both with regard to the main objects or 
the suggested means of attaining them, and also with regard to the draft 
convention. In some cases, it may be desirable to annex a specific 
questionnaire, 

3. The draft convention and the observations of Governments (together 
with the answers to the questionnaire, if any) shall be communicated to the 
Assembly and the Assembly. shall then decide whether the subject appears 
prima facie suitable for the conclusion of a convention. 

4. If the Assembly considers the subject prima facie suitable ie the 
conclusion of a convention, the Council shall arrange for the preparation 
of a draft convention in the light of the replies received from Govern- 
ments, and the new draft convention (together with the replies of other 
Governments) shall be transmitted to eack Government with a request for 
their opinion on the provisions of the draft ané any observations on the 
above-mentioned r2plies of the other Governments. 

5. In the light of the results of this second consultetion of the Govern- 
ments, the Assembly shall decide whether £ convention should be concluded 
and, if so, whether the draft should be sutmitted to a conference, the date 
of which it will request the Council to fix. 

6. The Council, in fixing the date for fhe convocation of a conference, 
shall endeavour, as far-as possible, to avoid two Leazue of Nations con- 
ferences being heid simultaneously, anc to ensure the lapse of a reasonable 
' interval between two conferences. 

7. The procedure set out in the preceding paragraphs will be followed, as 
far as possible, in the case of draft conventions the cesirability of which 
is recognized by & decision of the Assembly either on its own initiative 
or as the result of a proposal by a Governrrent. In these cases, the Council 
will instruct eitaer the Secretariat or some other orgen. of the League or 
specially selected experts to prepare the above-ment:oned report, which 
shall subseauently be submitted to the Corneil. 
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APPENDIX 3 


STANDING ORDERS OF THE GOVERNING BODY OF THE 
INTERNATIONAL LABOUR ORGLNIZATION 


International Labour Organization Constitution and Rules, 1946, page 74. 
Article 8 
Procedure for Placing an Item an the Agenda of the Conference’ 


1. When a proposal te place an item on the agenda of the Con- 
ference is discussed for the first zime by the Governing Body, the 
Governing Body cannot, withous tke unanimous consens of the 14 
members present, take a decision amti the follcwing session. 

2. When it is proposed to place on the agenda of the International | 
Labour Conference an item which implies a knowledge of the laws in force 
in the various countries, the Office shall place before the Governing Body 
a concise statement of tke existing lews and practice in tae various coun- 
tries relative to that icem. This statement shall be submitted to the 
Governing Body before it takes its decision. ' 

3. When considering the desirability of placing a questicn on the agenda 
of the International Labour Conference, the Governing Body may, if 
there are special circumstances which make this desirable. decide to refer 
the question to a preparacory techrizal conference with a view to such a 

‘conference making a report to the Governing Body before the question 
is placed on the agenda. The Governing Body may, in similer circum- 
stances, decide to convene a preparatory technical conference when plac- 
ing a question on the agenda of the Conference. 

4. Unless the Governing Body has otherwise decided, a question placed 
on the agenda of the Conference shell be regarded as having been referred 
to the Conference with £ view to a double diseussion. ` 

5. In cases of special urgency or where other special circumstances 
exist, the Governing Bocy, by a majority of three fifths of the votes cast, 
decide to refer a question to the Con“erence with a view to single discussion. 

6. When the Governing Body decides that a question shell be referred to 
a preparatory technical conference it shall determine the date, composi- 
tion and terms of reference of th3 said preparatory conference. 

7. The Governing Body shall be represented at such technical conferences 
` which, as a general rule, shall be of a tripartite character. 

8. Each delegate to sach confarerces may be accompanied by one or 
more delegates. 

9. For each preparatory aiia convened by the Governing Body, 
the Offce shall prepare a reporz adequate to facilitate an exchange of 

views on all the issues referred to it end, in particular, setting out the law 
and practice in the different countries. 


Const. 





S 
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APPENDIX 4 


` STANDING ORDERS CF THE INTERNATIONAL LABOUR CONFERENCE AS ADOPTED 
` AT THE TWENTY-SEVENTH SESSION ON 22 OCTOBER 1945 


t 


` Internationa. Labour Organization Constitution end Rules, 1946, 
- pages 50-52. 
Article 31 

` Preparatory Stages of Bingle-Discussion Procedure 


“1 When a question is governed by the single-discussion procedure the 
Office shall circulate to the Governments a summary report upon the ques- 
tion containing a statement of the law and practice in the different. coun- 


i tries and accompanied by a questionraire drawn up with a view to the 


i preparation of cvafť Conventions or Recommendations. This question- 
naire shall request’ Governments to give reasons for their replies. At 
least three montis ‘shall be given to the Governmerts to prepare their 
- replies and such replies should reach the Office as soon as possible and 

i as a general rule six months before the opening of the Conference. 
- 2. On the basis of the replies from the Governments the Office shall 
S draw up a final report which may contain one cr more draft Conventions 
‘or Recommendations. This report shall be communicated by the Office to 
` the Governments as soon as possible and every effort shall be made to 


'; secure that the report shall reach them in no ease less than four months 


. before the opening of the Conference. 

3. If a questicn on the agenda has been considered at a preparatory 
_ technical conference the Office, according to the decision taken me the 
' Governing Body i in this connection, may either : 


(a) circulate to the Governments a summary report aa a gus Hon 
naire as provided for in paragraph 1 above; or: l 

(b) itself draw up on the basis of the work of the preparatory technical 
conference the final report provided for in paragraph 2 above. 


, _ Article 32 
Preparatory Stages of Double-Discussion Procedure 


1. When a question is governed by the double-discussion' procedure, the 
International La>our Office shall prepare as soon as possible a preliminary 
report setting out the law and praztice in the different countries and any 
other useful infcrmation, together with'a questionnaire. The report and ` 
the’ questionnair2 requesting the Governments to give reasons for their ` 
replies shall be communicated ‘by the Office to the Governments at the 
earliest possible date so'as to.reach them at least six months before a 
opening of the Conference. i 


z 


r 
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2. The Office shall submit to tae Conference the preliminary report ' 
referred to in the preceding parazraph, together with 2 further report 
drawn up on the basis of the replies from the Governmer+s indicating the 
principal questions which require consideration by the Ccnfererce. These 
reports shall be submitted to a discussion by zhe Confereace either in full 
sitting or in committee, and if the Confezence decides that the matter is 
suitable to form the subject of draft Conveniions or Rezammendations it 
shall adopt such conclusions as it s3es fit end may either: 


(a) decide that the question shall be included in tie agenda of the: 
following session in aecordance with artizle 16, paragraph 3, of the 
Constitution; or 

(b) ask the Governing Body to state the sl om the agenda of a 

. later session. 


3. On the basis of the replies from the EENEN to the question- 
naire referred to in paragraph 1 and on tie tasis of the irst discussion by 
the Conference the Office may prepare ore or more drad Conventions or 
Recommendations and transmit them to the Governments asking them to 
state within four months whether they Lave any amencments to suggest 
or comments to make. 

4. On the basis of the replies from the Governments the Office shall 
draw up a final report containing the texts of draft Conventions or Recom- 
mendations with any necessary amendments. This. repart shall be com- 
municated by the Office to the Governments so as to react them in no case 
less than three months before the opening of the Conference. 


Article 33 


‘Procedure for the Consiceration of Texts 


1. The Conference shell decide whether it will take as the basis of discus- 
sion the draft Conventions or Recommendations prepared by the Inter- 
national Labour Office, and shall decide whether such draft Conventions 
or Recommendations shall be considered in full Conferenze or referred to a 
committee for report. These decisions may be preceded by a debate in 
full Conference on the general prineiples of the suggest2d draft Conven- 
tion or Recommendatior.. 

2. If the draft Conv2ntion or Recommendation is considered in full 
` Conference each clause shall be placed before the Conference for adoption. 
During the debate and until all tae clauses have been disposed of, no mo- 
tion other than a motica to amerc a cleuse of such draft Convention or 
Recommendation or a motion as to proceedure shall be considered by the 
Conference. 

3. If the draft Convention or Recommendation be referred to a com- 
mittee, the Conference shall, after receiving the report of the committee, 
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proceed to discuss the draft Convention or Recommen¢ation in accordance 

with the rules laii down in paragraph 2. The discussions shall not take 
place before the Jay following that on which copies of the report have 
been circulated to the delegates. 

4, During the discussion of the articles of a draft Ccnvention or Recom- 
mendation, the Ccnference may refer one or more artizles to a committee. 

5. If a draft Convention contained in the report of a committee is re- 
jected by the Conferenze, any delegate may ask the Conference to decide 
forthwith whether the draft Convention shall be reZerred back to the 
committee to corsidar the transformation of the draft Convention into a 
Recommendation. If the Conferenze decides to refet the matter back, 
the report of the committee shall be submitted to the approval of the Con- 
. ference befort the end of the session. 

6. The provisiors of a draft Convention or Recommendation as adopted 
by the Conferenze shall be referred to the Drafting Committee for the 
preparation of a £nal text. This text shall be circulated to the delegates. 

7. No amendment shall be allowed to this text, brt, notwithstanding 
this provision, the President, after consultation with the three Vice- 
Presidents, may submit to the Conference amendments which have been 
handed to the Se2retariat the day after the circulation of the text as 
revised by the Drafting Committee. 

8. On receipt of the text prepared by the Drafting Committee and Const. 
after discussion cf the amendments, iz any, submitted in accordance 
with the preceding paragraph, the Conference shall proceed to 19 
take a final vote on the adoption of the draft Conventicn or Recommenda- 
tion in accordance with Article 19 of the Constitution of the Organization. 


a 





APPENDIX 5 
RESOLUTION OF THE ADVISORY COMMITTEE OF JURISTS, 24 JULY 1920 . 


(Proeés- Verbaux of the Proceedings of the Committee, 1220, page 747) 


The Advisory Committee of Jurists, assembled at the Hague, to prepare - 
_the constituent Statute of a Permanent Court of International Justice; 

Convinced that the extension of the sway of Justice and the develop- 
ment of international jurisdictions are urgently required to ensure the 
security of States and well-being of the Nations; 

Recommend that: 


I. A new interstate Conference, tc carry on the work of the two first 
Conferences at the Hague, should be called as soon as PUBIC for the. 
purpose of: l 
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L Re-establishing -he existing rules of the Law cf Nations, more 
especially and in the first place, those affected by tae events of the 
recent War; l 

2. Formulating ani approving the mod‘fications ard additions ren- 
dered necessary or advisable by the War, and by ths changes in the 
conditions of international life following upon this great struggle; 

3. Reconciling divergent opinions, and bringing a90u; a general under- 
standing concerning the rules which have bean the subject of controversy ; 

4. Giving special consideration to those points, whizh are not at the 
present time adequately provided for, and of which a definite settlement 
by general agreement is required in the interests of int2rnational justice. 


II. That the Institute of Interrational Law, the American Institute of 
International Law, the Union juridique internationale, the International 
Law Association and tae Iberian Institute of Comparative Law should be 
invited to adopt any method, or use any system of collaboration that they 
may think fit, with a view to the preparation of draft plans to be sub- 
mitted, first to the various Governments, and then to the Conference, for 
the realization of this work. 

III. That the new Conference should de called the Conference for the 
advancement of International Law. 

IV. That this Conference should be followed by periodical similar con- 
ferences; at intervals sufficiently short to enable the work undertaken to 
be continued, insofar as it may be incomplete, with every prospect of 
success. 


APPENDIX € 


RESOLUTION ADOPT2D BY THE ASSEMBLY OF THE LEAGUE OF NATIONS, 
22 SEPTEMBER 1924 


Official J ourna., Special Supplement, No. 21, 19£4, page 10. 
The Assembly, 


Considering that the experience of five years has demonstrated the 
valuable services which the League of Nations can render towards rapidly 
meeting the legislative needs of international relations, and recalling 
particularly the impo-tant conventions already drawn up wizh respect to 
international conciliazion, communications and transit. the simplification 
of Customs formalities, the recognition of arbitration clauses in commercial 
contracts, international labour legislation, the suppression of the traffic in 
women and children, the protection of minorities, as well as the recent 
resolutions concerning legal assistance for the poor; 
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Desirous of ine>2asing the contrikution of the Leagre of Nations to the 
progressive coditcetion of Internaticnal Lew: : 


Requests the Council, 


To convene a Uummittee of Experts, not merely possessing individually 
the required qualifcations but also es a boly representing the main forms 
of civilization an the principal legal syscems of the world. This Com- 
mittee, after evertually consulting the most authoritative organizations 
which have devoted themselves to the study of Intemational Law, and 
without trespassing in any way upon th2 official initiative which may 
have been taken by particular States. shall have the duty: 


1. To prepare a provisional list of the subjects of International Law, 
‘the regulation of which by internaticnal agreement would seem to be most 
. desirable and realizable at the present momant; 

2. After commurication of the list by the Secretariat to the Govern- - 
ments of States, waether Members of the League or not, for their opinion, 
to examine the repes received; and 

8. To report. to sae Council on the questions which are sufficiently ripe . 
and on the ‘procedare which might be follcwed with a view to preparing 
eventually for conferences for their solutiox. 


APPENDIX 7 


RESOLUTION ADIPTED BY THE COUNCIL Of THE LEAGUE OF NATIONS 
on 12 pEcEMBER 1924 


League of Nalions Official Journal, February, 1925, page 274. 


‘“‘The Council invites the following perscns to form ‘part ‘of the Com- 
mittee for the Progressive Codification of International Law: 


1. M. Hammarskjjld, Governor of Upsala (Sweden) “Chairman) ; 

2. Professor Dizra, Professor of International Law at the University of 
Turin (Italy) (Vic2-Chairman) ; 

3. Professor Brierly, Professcr cf Internetional Law at the University 
of Oxford (Great Hritain) ; 

4. M. Fromageci, Legal Adviser to the Ministry for Foreign Affairs of 
the French Repub:ie ‘France} : 

5. Dr. J. Gustavo Guerrero, Minister of Selvador in Paris (Salvador) ; 

6. Dr. Bernard C. J. Loder, formes Member of the Supreme Court of 
the Netherlands, Fresident of the Permanent Court of International 
Justice (Netherlands) ; 

7. Dr. Vilhena Barboza de Magalhaes, Prof2ssor of Law at the University 
of Lisbon, Barrister former Minister for Foreign Affairs, for Tagtig and 
Education (Portugal); ; 


Pa 
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8. Dr. Adelbert Mastn7, Minister for Czecaoslovakia in’ London, Presi- 
dent of the Czechoslovak Branch of the International Law Association 
(Czechoslovakia) ; 

9. M. M. Matsuda, Doztor of Law, Minister Plenipotentiary (Japan); 

10. M. Simon Rundstzin, Barrister, former legal Aviser to the Ministry 
for Foreign Affairs (Poland) ; 

11. Professcr Walter Schticking, Professor at the University of Berlin 
(Germany) ;" , 
_ 12. Dr. José Léon Snarez, Dean of the Fazulty of Po-itical Sciences of 
the University of Buenos Aires (Argentine) ; 

13. Professor Charles de Visscher, Professor of Law at the University 
ef Ghent, Legal Adviser to the M-nister for Foreign Affairs (Belgium) ; 

` 14. Dr. Chung Hui Wang, Deputy Judge of the Permanert Court of 
International Justice (China) ; 

15. Mr. Gearge W. Wickersham, former Attorney-General of the United: 
States, member of the Committee of International Law of the American 
Bar Association, and President of the American Law Institute (United 
States of America) ; ; 

16. A Spanish Legal Adviser; 

17. A Legal Expert in Moslem Law.” 


APPENDIX 8 
RESOLUTION ADOPTED BY THE ASSEMBLY OF THE LEAGUE OF NATIONS, 
27 SEFTEMBER 1927 


Official Journal, Special Supplement, No. 53, page £. 
The Assembly, 


Having considered zbe documents transmitted to it. by the Council in 
conformity with its rezc‘ution of 1€ June 1927, and the zeport of the First 
Committee. (Documen-s A.18.1927.V and A.105.1927.V" on the measures 
to be taken as a result of the work of the Committee of Experts for the 
Progressive Codification of International Law; 

Considering that it is material for the pragress of justice and the main- 
tenance of peace to defne, improve end develop Internetional Law; 
` Convinced that it is therefore the duty of the League to meke every ef- 
fort to contribute to the progressive codification of International Law; 

Observing that, on tke basis of the work. of the Committee of Experts, 
to which it pays a sincere tribuie, systematice preparations can be made’ 
for a first Codification Conference, the holding of which in 1929 can al- 
ready be contemplated; 
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Decides : É 
1. To submit the following questions for examination by a first Con- 
` ference: 


` (a) Nationalizy; 
(b) Territorial Waters; and 
(e) Responsibility of States for Damage done in their Territory to, 
the ?erson or Property of Foreigners; 


2. «o request the Council to. instruct the Secretariat so cause its services 
‘to study, on the lires indicated in the First Committee’s report, the ques- 
tion of the Procedtre of International, Conferences and Procedure for the 
Conelusion and Drafting of Treaties; 

3. To instruct tae Economie Committee of the League to study, in col- 
laboration with ths Permanent International Council for the Exploration 
of the Sea at Copenhagen and any other crganization specially interested ' 
in this matter, the question whether and in what terms, for what species 
and in what areas, international protection of marine fauna could be 
established. The Committee will reporz ta the Council the results of its 
enquiry indicating whether a Conference cf Experts should be convened 
for such purpose at an early date; 

. 4. To ask the ‘Council to make arrangements with the Netherlands 

Government with a view to choosing The Hague as thə. meeting place of 

the first Codification Conference, and to scmmon. the Conference as soon 
` as. the preparations for it are sufficiently advanced ; 

5. To entrust the Council with the task of appointing, at the earliest 
possible date, a Przparatory Commitiee, composed of five persons possess- 
ing a wide knowledge of international practice, legal precedents, and 
scientific data relating to the questions ecming within the scope of the 
first Codification Conference, this Committee being inszrueted to prepare 
a report comprising sufficiently detailed bazes of discussion on each ques- 
tion, in accordance with the indications contained in the report of the 
First Committee ; 

6. To resormend the Council to attach to the invitazions draft peti! 
tions for the Con2arence, indicating a number of general rules which 
should govern the =iscussions, more particularly es regards: 


(aì) The possibility, if occasion should érise, of the States represented 
at the Conferenze adopting amongst th2mselves rules accepted by a 
majority vote; 

(b} The possibility of drawing up, in respect of such subjects as may 
lend themselves thereto, a comprehersive conventior. and, within the 
framework of that convention, other more restricted conventions; 

(c) The organization of a systera for the subsequent revision of the 


agreements entered into; and : 
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(d) The spirit of the codification, whieh should not confine itself 
to the mere registration of the existing rules, but shoulc aim et adapting 
them as far as possible to contemporary corditions of international lifo; 


7. To ask the Committee of Experts at its next session to camplete the 
work it has already pee 
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EXTRACTS FROM THE RULES OF PROCEDURE OF THE. CONFERENCE FOR 
THE CODIFICATION OF INTERNATIONAL LAW 


Acts of the Conference for the Codification of International Law, Volume I. 
Plenary Meetings, Page 64, Doe. C.351.M.145.1930.V. 


Rules Adopted by the Conference 
XX. 


Each Committee may draw up ore or more draft convertions or protocols 
and may formulate recommendations or Voeux. 

A Committee may embody in zke draft conventions or protocols any 
provisions which have been finally voted by a majority containing at least 
two-thirds of the delegations present at the meeting at which the vote 
takes place. 

In the case of provisions which Lave secured only a simple majority, a 
Committee, at the requzst of at least five Celegations, may decide by a 
simple majority whether such prcvisions are to be made the object of a 
special protocol open for signature or accession. 

The provisions referred to in the two preceding paragraphs, if they are 
not embodied in a draft convention, or protocol, shall be inserted in the 
Final Act of the Conferance. 

Each convention or protocol shall contain a provision expressly showing 
whether reservations are permitted, and, if so, what are the articles in 
regard to which reservations may be made. 

Recommendations anë voeux may be adopted by a sinple majority. 


XXI 


' Each Committee shall forward to the Confrence the results of its work, 
accompanied by a report in whick special mention saall be made of those: 
provisions which have be2n unanimously. adopted. The raport shall further 
indicate the points on the Committze’s agenda which it has not discussed, 
and, in general, every question whizh the Committee corsiders it desirable 
to bring to the attention of the Governments. 


` 
$ 
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XXII. 


.The Conference shall pranging upon proposals aati to it by the 
Committees. 


Xa 
The draft conventions and protocols, rezornmendatims and voeux pre- 
sented by the Committees may be adopted by the Conference by the vote 
of the simple majority of the delegations present at th meeting at which 
the vote takes place. 
| XXIV: 


The Final Act.of the Conference shall ecntain: s 


_ {a) A statement of the conventions and protocols open for signature or 
accession ; 

(b) The provisions seteia to in the fourth paragraph of Article XX, 
above which hav2 not been embodied in such convenzions or protocols; 

(c) Recoramendations and veeus which are adopted. 


APPENDIX 10 


GENERAL RECOMMENDATIONS WITH A VIEW TO THE PROGRESSIVE 
CCDIFICATION OF INTERNATIONAL LAW 


Adopted at the Conference for the Codification of International Law, 


The Hague, Idarch—April, 1930, Fina. Act, Leagre of Nations 
i Doc. C.228.M.115.1930.V, Page 18. 


I 
The Conferences, 


` With a view to 2avilitating the progressive codification of international 
law, . 
Recommends 
That, in the future, States should be guided as far as possible by the 
provisions of the Asts of the First Conference for thé Codification. of Inter- 
national Law in ary special conventions which they mey conclude among- 
themselves. 


IT 


4 


The Conference, 

'. Highly appreciating the scientific work which has been done for codifi- 
eation in general and in regard to the subjezts on its agenda in particular, 
Cordially thanks the euthors of such’ work and considers it desirable, 

That subsequent conferences for the codification of international law 
should also have fresh scientific work at their disposal and that with. this 


t 
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object, international and national Institutions should undertake at a suf- 
ficiently early date the study of the fundamental questions of international 
law, particularly the principles and rules and their application, with special — 
’ reference to the points which are placed or. the agenda oz such conference. 


Iii 


The Gontesencd. 


Considering it to be desirable thet there should be as wide as possible a 
co-ordination of all the efforts made for the codification of international 
law, 

Recommends ‘ 

That the work undertaken with this object under tha auspices of the 
League of Nations anc that undertaken by the Conferences of American 
States may be carried ən in the most complete harmony with one another. 

The Conference. 

Calls the attention o the Leagte of Natiors to the necessity of preparing 
the work of the next zonference for the codification of international law 
a sufficient time in advance to erable the discussion to be carried on with 
the ‘necessary rapidity and 

For this purpose the Confereace would consider it desirable that the 
preparatory work should be orgerized on tne following basis: 


1. The Committee entrusted with the task of selecting a certain number 
of subjects suitable for codificat.on by convention migkt draw up a report 

indicating briefly and clearly the reasons why it appears possible and 
desirable to conclude internaticnal agreements on the subjects selected. 
This report should be sent to zhe Governments for their opinion. The 
Council of the League of Natiors might than draw up the list of the sub- 
jects to be studied, having regard to tae opinions expressed by the 
Governments. 

2. An appropriate kody might be given the task of drawing up, in the 
light of all the data furnished by legal science and actral practice, a draft 
convention upon each question s2lected for study. 

3. The draft conventions should be communicated to the Governments 
with a request for their observations upon the essential points. The 
Council would endeavour to obtain es from as larze a namber of Gov- 
ernments as possible. 

4. The replies so received skould be ecmmunicated to al the Govern- 
ments with a requesz both for skeir opinion as to the desirability of plac-- 
ing such draft conventions on the agenda 3f a conference and also for any 
fresh observations which might be suggested to them by the replies of the 

other Governments rpon the drafts. 

5. The Council might then place on the programme of the Conference 
such subjects as were formally approved by a very large majority of the 
Powers which would take par? therein. 


’ \ ae: 
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' APPENDIX 11 


RESOLUTION ADCPTEL BY THE ASSEMBLY OF THE LEAGUE OF NATIONS, 


` 25 sapremper 1331 ` 
\ 


Official J ournal, Special Supplement, No. 92, 1981, Page 9. 


The Assembly reealis that the resolution of 22 September 1924 em- 
phasized the progressive charactar of the ccdification of international law 
which should be undertaken, and, in view of the recommendations of the — 
First Conference for the Codification of International Law held at The ` 
‘Hague in 1930, it decidas to continte the work of cocification with the 
object of drawing up conventions which will place the reletions of States 
on a legal and secure basis without jeopardizing the castomary interna- 
tional law which should result prograssively from the practice of States 
and the development cf internetionel jurisprudence. To this end, the 
Assembly decides to estadlish the following procedure for the future, ex- 
cept in so far as, in particular cases, special resclutions provide to the 
contrary: 


1, Any State or group of States, whether Members of the League or not, 
may propose to the Assembly a subject or subjects with respect to ‘which 
codification by international conventions should be: undertaken. Such 
proposals, together with a memorandum containing the necessary ex- 
planatory matter, should be sent, before 1 March, to the Secretary-General, 
in order that he may coramunicate them to the Governments and insert 
them in the agenda o2 tke assembly. 

2. Any such proposals will be zonsidered ay the Assemb2y, which will 
decide whether the subjects proposed appear prime fccie suitable for 
codification. 

3. If the ‘investigation of a propcsed subject is approved by the Assembly 
and if no existing organ of the League is competent to deal with it, the 
Assembly will request the Council to set up a committee of experts, which 
will be asked, with the assistance of the Secretary-General of the League of 
Nations, to make the necessary enyuirizs and to prepare a draft conven- 
tion on the subject, to be reported to the Council with an explanatory 
statement. 

4. The Council will transmit suzh report to the Assembly, which will 
then decide whether the subject is provisionally to be retained as a subject 
-for codification. If this is decided affirmatively, the Assembly will ask 
the Secretary-Generel to transmit the said report to the Governments of 
the Members of the League and non-member States for their comments. 

5. The committee of exparts, if it considers it desirable to do so, will 
revise the draft in the light of the comments made by the Governments. 


1 
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If the committee of experts rev-səs the draft, the revised draft will be 
submitted to the Governments for thei? comments and; together with the 
comments received, will be transmitted to the Assembly, which will then 
decide finally whether any further action skould be taken in the matter 
and, if so, if the draft should be submitted to a codificasion cecnference. 

If the committee does not see any reason zo revise the draft, it will be 
transmitted, together with the commerts of the Governments, to the As- 
‘sembly, which will then decide finally whether any further action should 
be taken and, if so; if the drafi shoald be submitted to a codification 
conference. 

The Assembly recomr-ends: 


1. That, in relation with the further werk in connection with the codifi- 
cation of international law, the international and national scientific in- 
stitutes should collaborate in the werk undertaken by the League of 
Nations; ; 

2. That the work of codification undertaken by the League of ‘Nations 

, should be carried on in concert with that of the’ conferences oÈ the Ameri- 
can States. 


2. METHODS FOR ENCOURAGIYG TH3 PROGRESSIVE DEVELOPMENT OF 
INTERNATIONAL LAW AND ITS EVENTUAL CODIFICATION * 


May 6, 1947 


I. METHODS FOR ENCOURAGING THE PROSRESSIVE DEVELOPMENT OF 
INTERNATICNAL LAW 


A. Methods for Encouraging International Legislation 


1. Extension of Area of Matters Covered by International Legislation 


One of the most fruitful methods of encouraging the development of 
international law is to extend th2 area of ‘‘law-governed matters” through 
the conclusion of international conventions regnlatimg fields of activity on 
which no agreed rules əxist.! 

In considering methods wher2by ihe scope of international legislation 
may be extended, the Committee migkt consider the possible preparation of 
model treaties, not only in relation to form, but also in relation to sub- 


* This ‘Memorandum contains certa‘n- observations which the Sete presents to 
the Committee on Development and Ccdificacion of International Law, in order to facili- 
tate discussion. Doc. A/AC.10/7. Tae text here printed has b2en corrected in accord- 
ance with Docs. A/AC.10/7/Corr. 1, 7 May 1947 and A/AC.10/"/Corr. 2, 22 May 1947. 

1 See observations submitted by the Govesnment of Great Brizain to the recommenda- 
tions made by The Hague Conference of 1930. League of Nations O.J., 1931, p. 1592. 
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“stance, in connection with e matters as extradition, and consular privi- 
vi leges and immurities, where a considerabl2 number o2 bilateral conven- 
. tional agreements 2xist. Another method which might be considered by 
‘the Committee world be the study of those abortive multipartite conven- . 
tions which, by reason of extraneous factors, never came into force despite’ 
a substantial number of signatures and raticications. 
` In the selection of fields of activity not covered by international agree- 
. ments, and regardiag which regulation by a multipartize convention may 
be thought desirable, the Committee may find it useful to consider first 
.of all those fields already widely covered by bilateral conventions and con- 
cerning which evidence of a wide need for regulation is abundant. 

A continuing process of new legislation i is being carrizd on through the 
work of the Economie and Social Council and the various specialized 
agencies brought into relationship with the United Nations. In. consider- 
ing methods of extending the area of matters covered by international 
legislation the Committee may find it useful to consider here methods of 

_ securing the co-operation of the several organs of the United Nations in 
respect of a positive programme of international legislation. 


2, ‘Compilation of fi nternational Legislative Materials 


' Systematic compilaticns of international legislative “naterials already 

_ exist in such forms as the League of Notions Treaty Series, Hudson’s Inter-” 
‘national . Legislation, and the International Labor Coce of 1939. The 
Committee, however, might’ find it useful te consider such technical im- 
provements as the preparation of a subject index or clessification of the 
contents of multipartite instruments; & multilingual glossary to be used in 
the preparation of translations of multipartite instrumerts; and a list of 

^ short titles -of multipartite instruments. > ` 


3. Improvement in Techniques of Multipartite botmas 


'The effectiveness of multipartite instruments night be considerably 
strengthened through the adoption of raéthods such as the following: 


(a) Uniform Trey Clauses 


‘Multipartite instruments might be ‘considerebly improved if, in the body 

` -of the instrument its2lf, a certain uniformity of form and content were to 
~ be achieved by clauses safeguarding the obligatory effect of- the convention 

: against reservations of a far-reaching charaeter ;? clauses requiring the 
parties to give information regarding the steos which have been adopted 
by their governments in order to give effect to the conyention;* clauses 


2 See, for example, Article 39 of the.General Act of 1928, Hudson, International Legis- 
lation, IV, p. 2529. ; 

2 E.g. Protocol to the Convention Providing a Uniform Law Zor Bils of Exchange and 
Promissory Notes, 1930; Article 58 of the Convention Concerning Safety of Life at Sea. 
For more recent examples, sze Article VIII of the UNESCO -Constitu-ion. ; 
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relating to jurisdiction,‘ Jenunciation,® and revision; ® and clauses relating 
accession, and language.’ . 

In order to ensure that these ang other improvements in the techniques 
of international legislation may be effectively studied and worked ‘out, the 
Committee might consider the usefulness of recommending the establish- 
ment of an international drafting bureau which would help secure not only 
those improvements suggested ab>ve, but also increased uniformity of 
terminology, formal claases, and translaticns, as well as an orderly system 
of presentation and uniform rules of style.® ' 


(b) Encouragement cf Ratificatisas and Accessions 


In this connection the Committee might corsider continuing the practice 
of the League of Natioxs of periodically pcblishing information on the 
progress of ratifications cf, and accessions to, conventions completed under 
the auspices of the Leegue of Naticns.? 

The Committee migat also consider procedures which the Secretary- 
General of the United Nations, might take ir order to encourage ratifica- 
tions and accessions on the part of the states concerned. 


(c) Encouragement of the Use of Organs of the United Nations in the 
Conclusion of Multsvartite Instruments 


The utilization of ary one of the organs of the United Nations, and of 
the specialized’ agencies, in connection with the conclusion of multipartite 
instruments has many advantages. 


4 Some recent examples are to be found in Article 17 of the FAO Constitution; Article 
14 (2) of the UNESCO Canstitution; Arvicle 18 (c) of the International Fund Agree- 

ment; Article 9 (c) of ths International Bank Agreement; Articles af end 85 of the 
Civil Aviation Convention. 

5 E.g. Article 69 of the Deelaration of London coùéstntig the Laws of Maritime War; 
Artizle 95 of the ICAO Constitution. 

6 Some recent examples df flexible revision machirery may be found in Article 8 of 
the UNRRA Agreement; Ariicle 20 of tte FAO Constitution; Article 13 of the UNESCO 
Constitution; Article 17 (a), (c), of tLe International Fund Agreement: Article 4 of 
the Constitution of ILO, Instrument of Amendment, 1945. 


to the formal procedure to be taken with regard to signature, ratification, 

7 See in this connection League of Nazions, Report of the Committee of Experts Relat- 
ing to Uniform Treaty Causes. Leagıe of Nations Document, 0.196.M.70.1927.V, p. 
105; also League of Nations Document, A.10.1930.V. 

8 See in this connection Wilfred Jents, ‘‘The Need for an Iniernational Legislative- 
Drafting Bureau,’’ A.J I.2., Vol. 39 (1945), p. 163; also, by the same author, ‘‘Some 
Constitutional Problems of International Legislation,’ British Yearbook of International - 
Law, 1945, pp. 11-72. 

ə See Resolution adopte by the Elevarth Assembly of the League ‘of Nations on the 
Ratification of Internatioral Conventions Concluded under the Auspices >f the League 
of Nations, Records of the Eleventh Assembly, 1980, p. 215. This includes two annexes, 
one of which is a model erctocol of provisions relating to signature, the other being a 
suggested model for final ects. 
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In the first plaze, the difficulty of initiative is to a larze extent overcome; 
for any member state can propose a convention in the m2¢tings of the organ 
concerned,’® or such proposals might even emanate from the Secretary- 

, General himself. Another obstacle which such a procecure can overcome 
to.a large extent is the difficulty of securing preliminary agreement on . 
general principles. An organ of the United Nations might, for instance, 
entrust the preliminary work of drawing up a draft convention to a small 

` group of international experts who would work with the technical as- 
sistance of the permanent secretariat. Furthermore, the holding of inter- 
national conferences; is greatly facilitated by the fact thas such conferences 

- can be summoned ty the United Nations instead of by an individual govern- 
ment, and the costs and technical preparations can all be met by the 
international organization instead of being the burden of one government 
alone. 


B. Methods for Encouraging the Development of Customary International 
Lew 


While customary va eon law develops as 2 result of State practice 
and its growth is 10t dependent upon conscious international efforts, the 
United Nations can stimulate its development through taking steps to 
render more accessible the evidence of the practice of states in the form 

- of digests of international law.* ` 

It would seem that the work of ascertaining and compiling such digests 
should not be dirested primarily toward obtaining the viewpoint of gov- 
ernments regarding certain points of international law. A more useful 
approach might be the ecnsideration cf methods whereby the materials con- 
taining such eviderees can be made more r2adily availeble. The General 
Assembly might, for instance, promote this effort on the part of govern- 
ments through rezommending that they inctiate the preparation of such 
digests of their stas2 practice. Such a reccmmendation, might be imple- 
mented through the creation of a small ccmmittee which would consult 
with the governments concerned on the manner in which the preparation 
of the digests could most effectively be undertaken. This body, with the 
consent of the resp2ctiv2 governmenis, might, for instance, nominate in 
each country a cerzain number of experts who would tndertake the pre- 
liminary work of research with regard to the practice oi that state. 


10 In this connection article 62 (3) of the Charter empowers the Economie and Social 
Council to ‘‘prepare draf; conventions for submission to the General Assembly, with re- 
spect to matters falling within its competence.’’ l 

11 The Economic and Social Council is similarly empowered to call international con- 
ferences by Article 63 “+) of the Charter. 

. 12 In the United Ststes of America, for es such compilations have been prepared 
» by Wharton, Moore, and Hackworth. . 
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C. Methods for Encouraging the Development of International Law 
Through the Judicial Process. 


In considering methods for encouraging the developmert of international 
law through the judicial process, it is suggested that the collection and 
publication of decisions of.nationel courts dealing with international law 
problems, possibly in connection with the preparation af digests of state 
practice suggested abovz, will provide a useful indication of the opinio 
juris of states. ` i 

As far as collections cf internazional law cases are ccncerned, a useful 
method would be to ercourage the continuation of the eollection of cases 
undertaken in the Annual Digest and Reports of Internctional Law Cases, 
1919-1942, as well as the continuation, in respect of the International 
Court of Justice, of the Publications of the Permanent Court of Inter- 
national Justice. 


. 
` 


I. METHODS FOR ENCOURAGING THE EVENTUAL CODWFICATION OF 
INTERNATIONAL Law f 


A. International Conventions as « Method 


The method of convening an insernational conference for the purpose of 
drawing up a convention on the subject or subjects to be codified has 
hitherto been the method most videly used. The great volume of inter- 
national legislation ard the notable successes of the Inter-American Con- 
ferences can be pointed to as evidence of the successful application of the 
convention method in regulating many diverse fields of international 
activity. i 

- The convention mezhod, however, has many drawbacks when it is con- 


sidered as a method for securing international agreement on general rules . | 


and principles of international lew. The diverse interests of governments ` 


makes it difficult for international agreemert to be secvred ecncerning the 
rules of conduct which are to de binding upon states in the indefinite 
future, and covering situations which cannot be foreseen. Also, the 
failure of governmencs to reach agreement, for political reasons, in a con- 
ference convened to codify rules of international law, would seem to cast 
doubt upon- certain rules of international law whose validity has been 
admitted for a very long time and whica has hitherto generally been 
assumed to be part o2 customary internacional law. The disappointing 
results of the first Cccifieation Conference at the Hagre in 1930 may, to a 
considerable extent, be attributed to the difficulties inherent in attempt- 
ing to codify internacional law by the convention method. 


1 


`B. Restatements of Internationcl Law as c Method 


The preparation af scientific restatements of interrational law may be 
regarded as a useful step in prcmoting international agreement with re- 


s 
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gard to the formu‘ation of certain rulas cf international law which may 
lead to their eventual codification in an international convention. As 
such restatements are essentially sciencific in nature, and as the weight 
which would attach to any such restatements would depend entirely on its 
scientific merit, inter-governmental agrezment in regard to particular rules 
is not a prerequisite tc the successful preparation of such restatements. 
If such restatements, possessing no governmentel authority, were to be 
drawn up by a committee of jurists functioning under & mandate from the 
United Nations, and were to be published from time to time under the 
imprimatur of the United Nations, they m-ght serve as a useful guide to 
statesmen and judges. Though lacking the imperative authority of legis- 
‘lative enactments or treaty stipulations, such restatemerts would commend 
themselves by their own intrinsic value, and exercise a persuasive influence 
of an effective and zonstructive nature. Their authority will be increased 
if they are adopted by resolutions of tae ‘teneral Assembly at any time 
when the General Assembly, on the proposal of a Member State or Member 
States, considers it desirable to do so. 
While it is not intended to suggest tha; the preparation of scientific 
' restatements of international law shculd serve as an alternative to inter- 
national conventions as a method of cocification, the preparation of such 
restatements might be considered as a useful preliminary step which would 
prepare the ground for the eventual codification of international law by 
international agreement. l 


3. OUTLINE OF THE CODIFICATION OF INTERNATIOMAL LAW IN THE INTER-AMERICAN 
SYSTEM WITH SPECIAL REFERENCE TO TEE METHODS OF CODIFICATION * 


PART I 


History oF CODIFICATION OF INTERNATIONAL Lat IN THE 
INTER-AMERICAN SYSTEM 


A. Introduetion—Preavious to the First World War. 

. The Fifth International Conference of American States. 

. The Second Meeting of the Internetional Commission of Jurists. 

. The Sixth International Conference of American Staées. 

. The Seventh International Conference of American States. 

. The Inter-American Conference for the Maintenance of Peace. 

. The Eighth International Conference of American S-ates. 

. The Meetings of the Ministers of Foreign Affairs əf the American 
Republics. , 


Hemyesvuaw 


* Doc. A/AC.10/8, 6 May 1£47. Text corrected in accordance wizh Doe: A/AC.10/8/ 
Corr. 1, 12 May 1947. 
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PART II 


ANALYSIS Of THE Mretuops oF CODIFICATION IN THE 
INTER-AMERICAN SYSTEM 


A. The National Committees. 

B. The Permanent Committees of Rio de Janeiro, Montevideo, and Havana. 
C. The Committee of Experts. 

D. The International Conference of Jurists. 


THE CODIFICATION OF INTERNATIONAL LAW IN THE 
INTER-AMERICAN SYSTEM 


Part I \ 


HISTORY OF CODIFICATION OF INTERNATIONAL LAW IN THE 
INTER-AMERICAN SYSTEM 


A. Introduction—Previous to the First World War 


The initial effort tc eodify intarnational law in America manifested it- 
self very shortly after the independence mcvement. As early as 1826, at 
the congress of Panama, it was suggested in one of the articles of the Pact 
of Union, ‘‘Pacto de Union, Liga y Confederacion Perpetual,’’ that the 
ratifying nations should lay down rules and principles to be followed by’ 
' the contracting parties in time of peace and war. Fizty-one years later, 
in 1877, the government of Peru called a conference for the codification of 
private international law and fcr the purpose of establishing uniformity 
in civil legislation. A treaty on.extradition was drawn up and a treaty on 
` rules to co-ordinate ecnflict of laws was also achieved.2 Upon the initiative 
of the governments of Argentina and Uruguay, another ccnference for 
the codification of private international lew was held at Montevideo in 
1888. The seven statzs represerted (Argentina, Bo-ivia, Brazil, Chile, 
Paraguay, Peru and Uruguay) signed five conventions covering nearly all 
‘subjects pertaining zo private international law (civil law, commercial 
law, literary and art:stie copyrights, patents, trade marks). This Treaty 
was ratified by Argentina, Bolivia, Peru, Paraguay and Uruguay.’ 

1 The International Coaferences of american States, A Collection of Conventions, New 
` York, 1931 (Annex to Introduction), pages xxiv—xxix. 

2 For text of Treaty see: F. Meik, Die Kodification des internationalen Zwil Aue 
Handelrechts (Leipzig, 1891), pp. 91-135. 

3 República Argentina, Tratados, Convenciones, ' Protocolos (Publicacién oficial), 
Buenos Aires, 1901, pp. 1£0-152.' Sez also Ernesto Restelli, Actas y Tratados del Con- 


greso Sud-Americano de Derecho Internacional (Brenos Aires, 1£38). 
4 Restelli, Ibid., pp. 931-962. 
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However, the first attempt of the Americen governments to set up a joint 
agency for the codification of international law was made at the Second . 
International Conference of. American States held at Mexico City, October, 


1901, to January, 1902. The delegates, representing sixteen American na- 


tions, signed a Convention for the ‘‘Formation of Codes on Publie and Pri- 
vate International Law’' which provided that the Seeretary of State of the 
United States of America and the Ministers cf the Amerizan Republics ac- 
credited in Washington should appoint a cormittee of five American and 
two European jurists, of acknowledged r2putetion, to be entrusted with the 
drafting of a ‘‘Cod2 of Public International Law’? anë another of ‘‘Pri- 
vate International Law” which would govern the relations between the 
American nations.’ This Convention, receiving five ratifications only— 
Bolivia, Ecuador, El Salvador, Guatemala, and Nicaragua—failed to come 
into effect.® 

It was not until tae Third International Conference of ‘Knives States 
met at Rio de Janeiro in 1906 that the first agency for Senn cetice was 
successfully organized. 

The agenda of the Conference included a project providing ie the cre- 
ation of a coramittee of jurists who would prepare for tke consideration of 
the next conference a draft of a Code of Public International Law and 
Private International Law.” A large number of delegates favoured the 
total codification of international law, recommending tha: special attention 
be given to tke subjects and principles on watch there is agreement in ex- 
isting treaties and conventions es well as those which are incorporated in 
national laws of American States. The Brazilian Delegate, however, 
strongly chjected to including ‘‘supposed lav’’ which did not seem to him 
to go beyond ‘‘a collzction of customary and eourteous rules, ‘arbitrarily’ 
adopted by sovereign states in their re_ations, but entirely without the pos- 
sibility of attaining the coercive condition wach is, nevertheless, essential 
and inherent to the existence of law.” ?' 

The committee of codification, organized by the Confer2nce, pointed out 
that if codes were tc have positive value, they would have to follow the 
filiation of general principles of law, and also to determine the real need 
of the American nations in their relations with other states.° 
. In order to cope with the problem of codificetion, a convertion was signed 


'S Minutes and Docwmer.ts, Second International Confzrence of American States, Mex- 
ico, 1901-1902, p. 716. “Hereafter all documents pectaining to the International Con- 
ferences of American Staes will be cited I.C.A.S.’ `’ 

8 The International Conferences of American Stazez3, First Supplement, ` 1933-1940 
(Published by the Carnegie Endowment), Washington. D. C., 1940, p. 501. 

7 Third I.C.4.8., Minutes, Resolutions, Documents, Rio de Haa 1907, page 6. 

8 Ibid., pp. 283-291. 

9 Ibid., p. 530. 

10 Ibid., p. 297. 
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é 
establishing an Irternational Commissicu cf Jurists to be composed of 
one representative from each of the signetory states. 

Although the Conveation provided thas th2 first mesting of the Commis- 
sion shoul ‘‘be held in the city of Rio de Janeiro during the year 1907,” 
due to the delay of the governments in ratifying it, the International Con- 
ference was not convered until 26 June 1912. 

The delegations of ssventeen American republics,” under the able chair- 
manship o2 Dr. E. Pessoa, proceeded ta study two eoces of law, one of 
private international law," and one of piblic international law, which had 
been prepered by the Brazilian Governnen; to facilitate the task of the 
Cor ference, 

No sooner had the Conference openec than two corflicting trends of 
thought confronted the delegates. On the one hand there were those who- 
believed the Conference should base its -vorx on the two Brazilian codes. 
They believed that toia. and immediate codification of international law 
was possible and ceuld be achieved by careful study and elaboration of the 
Brazilian codes. On tae other hand, the majority considered it of utmost 
importance to come to an agreement on zhe best methods to be employed 
thereafter, and advocated & pertial and prozressive cocification of inter- 
national law.° It was decided, thereupor, to limit the work of the Confer- 
ence to preliminary organization and adostion of working procedures. 

The Commission of' Jurists was divided into six working committees, four 
of which were assigned to work on pubHe internationa. law and two on 
private international lew. They were to sit, until the naxt Conference of 
Jurists, in six different capitals.® The first committee, stationed at Wash- 
ington and made up of delegates of the United States, Mexico, Guatemala, 
Salvador, Costa Rica, and Panama, world study and prepare codes on 
maritime war and neutrality. The secord committee az Rio de Janeiro, 
composed of Brazil, Colombia, Peru, and Cuba, would d». similar work on 
the law of war and on claims arising from civil war. In Santiago de Chile 
a third committee ** (Argentina, Chile, Bclivia, Ecuador’ would study the 
general problem of internatzonsl law in peace time (l’étet de paix). The 
fourth committee (Chile, Argentina, Colombia, Uruguay), sitting at Buenos 


11 Ibid., p. 627. 
_ 32 Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica, Guba, Beuador, Guatemala, 
Mexico, Panama, Paraguay, Feru, Salvador, Urugasy, Venezuela. 

18 For text >f code see Hpistacic Pessoa, Projecto de Codigo de L'eretto Internacional, 
Rio de Janeiro, 1911, pp. 15 f. 

14 See Fifth L.C.A.S., Actas de las sesiones de cs comisiones de ‘a conferencia (San- 
tiago de Chile. p. 207. 

15 Ibid., p. £07. 

16 Fifth LC.A.S., op. sit., p. 208. 

17 This committee held its first meeting during tke Ccnference of 1912 and unanimously 
agreed upon the gradual ard pragressive 2cdification of international law, and briefly 
pointed out those topics whith may be riped for c=dification. Ibid., p. 210. 
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‘Aires, would aani rules for the pacific settlement, of disputes d the 
organization of international tribunals.’ The 2ommittees on private inter- 
national law, at Mcntevideo (composed of- Paraguay, Jruguay, Brazil), 
and at Lima (Peru, Venezuela, Bolivia. and Cuba) would work on the 
treatment: of aliens, and on penal law. respectively.?® 
' It was within the duty of the committzes ta gather Ae and detailed 
information regarding the internal legislatior, judicial decisions, conven- 
tions, and rules of eustomary internetional lew applied by the American 
governments. The projects prepared by the six committees, would be sub- 
mitted to the following meeting of the International Commission of Jurists 
and all projects approved by two-thirds of the delegates would be intro- 
duced to the next Inter-American Conference. 
The frst meeting of the Commission of Jurists was adjourned end its 
next meeting set for 1914. one to the First Eworld War, this meeting 
eileg to take place. r 


B. The Fifth Interratisnal ERN cf American States 


The Fifth International Conference of American States met at Rantings 
de Chile in 1923. The juridical committee, presided over by Dr. Afranio 
de Mello Franco of Brazil, immediately agreed to the advisability of a 
gradual and progressive codification of international law as recommended 
by the Congress of International Jurists of 1912, and took as a basis of | 
discussion the projezts presented by Dr. Alejandro Alvarez, entitled ‘‘ Codi- 

. fication of American International Law,” ®? which dealt with the following 
subjects: fundamertal basis of international law, fundamental rights of 
American public international law, maritime neutrality, rights and’ ‘duties 
‘of neighbouring States on disputed territories, diplomatie immunities, and 
‘status of consular agents." The projects presented ky Alvarez include 
the work done by the Third Committee. Inasmuch as the meeting of the 

_ International Commission of Jurists had not been held since the war, and 
the labour of its committees had also been suspended, it was agreed by the 
- committee and subsequently approved by th2 Confererce to reinstate the 
-Commission.*? : The Corference’s resolution dealing with the codification of 
international law added that resolutions adopted by the Commission of 
Jurists should be submitted to the Sixth International Conference of Ameri- 

‘ean States, “‘in ordar that, if approved,” they should be ‘‘submitted to the 

‘American Governments and incorporated into Conventions.”’ 33 

"a8 Ibid., p. 208. 


19 Fifth, Ibid., p. 203. ; 

-20 Fifth LC.4.8., op. cit, p. 223. Acics de las sestones de la- -conferencia cases), 
' p. 223. 

21 Ibid., p: ‘210. , For text see: Fifth L.C.A.8., Vol. II, Alvarez, La codificacién det 
' derecho internacional zn América, p. 65 ff. 

22 Fifth I. O.A. S., Actas de las sesiones, pp. 221-225. 
28 Fifth I.C.A.S., Tratado, Convenciones, y Eesotuciones (Pan-American ‘Union, 1923), 


Rie 
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aus the agreemerts, within the realm of Internationel Law, negotiated 
and signed at Santiago de Chile, is the Treaty to Avoid or Prevent Conflicts 
(gondra Treaty) which has been ratified by every American State, ex- 
cept Argentina.?* 

An. important step in the efforts to find methods for the E eodi- 
fication of international law was taken by the Governing Board of the Pan- 
American Union on 2 January 1924. 

A resolution was acopted requesting the American Institute of Inter- 
national Law to hold a special session and t prepare a series of projects 
of international law which might be sent to the forthcoming meeting of 
the International Commission of Jurists.” The American Institute ap- 
pointed J. B. Scott, Louis Anderson, and Alejandro Alvarez to prepare a 
preliminary draft. When the Institute met at Lima ir. 1925, they sub- 
mitied thirty projects comprising the following subjects: (1) preamble; 
(2) general declaratiors; (3) Pan-American Union; (4) undamental bases 
of international law; ‘5) declaration of the rights and duties of States; 
(6) fundamental rights cf the American Republics; (7) international rights 
and duties of natural and artificial persons; (8) nationality and naturaliza- 
tion; (9) immigration; (10) rights and duties of foreigners and diplomatic 
prozection; (11) responsibility of governments; (12) mazitime communica- 
tion in time of peace; (13) maritime neutrality; (14) freedom of transit; 
(15) aerial navigation; (16) treaties; (17) recognition cf new states and. 
new governments; (18) recognition of belligerency; (19) Hiplomatic agents; 
(20) consuls; (21) extredition; (22) rights and duties cf nations in terri- 
tories in dispute on the question of boundaries; (28) exchange of publica- 
tions; (24) interchange of professors and students; (25) pacifice settlement; 
(26) measures of repression; (27) States; (28) jurisdiction; (29) acquisi- 
tion and loss of territory; (80) national domain. 

The Members of the American Institute who attended tae Third Scientific 
Pan-American Congress at Lima discussed the above prc‘ects. Project 18 
was rejected, because is was pointec. out that civil war sLould not be legal- ' 
ized by Convention. Project 29 was also dropped. Twe additional proj- 
ects were adopted however, the first condemning acquis'tion of territory 
by conquest (project No. 30) and the second on navigation of rivers (proj- 
ect No. 19). The Members of the American Institute apzointed a working 
committee.” i me 


24 Eighth L.C.A.8., Special Handbook for the Use of Delegates (Fan-American Union, 
1938), p. 18. 

25 Report on steps taken by the Pan-American Unicn in fulfilment of Conventions and 
Resolutions adopted by the Fifth duromational Confarence of Aməvican States (Wash- 
ington, 1925), p. 5. 

26 For proceedings of these meetings see American Institute of Tašernational Law, In- 
formal Conversations at L-ma, 20-31 December 1934: Published by the Carnegie En- 
dowment of International Feace, Washington, D. C., 1924. 
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’ The Committee appointed by the Congress of Lima met at Havana. It 
rejected the. projects dealing with Maritime Communications and Nation- 


. ality and Naturalization, which were deemed to be subjects of private Inter- 


national Law and it added a project dea:ing with the Pan-American Court 
of Justice and ancther project dealing with a declaration on Pan-American . 
Union.” f 

Upon the anean of the task, thirty projects were sent to the Pan- 
American Union, which, in turn, sent them to zhe various American Govern- 
ments. The Secretary of State, Charles Evars’ Hughes, who was currently 
chairman of the Governing Board of tha Pan-American Union, expressed 


his satisfaction, saying: 


At last we have the texts and projects, the result of elaborate study, 
for consideration. . . . I believe that this day, with the submission of 
concrete proposals which take the question of the development of inter- 
national law out of mere aspiration, mark a definite step in the prog- 
ress of civilization.?® 


‘In addition to the thirty codes on international law, a committee of the 
American Institute under A. Sanchez de Brstamante, comprised of José 
Matos, Rodrigo Octavio, and Eduardo Sarmiznto, prepared a code of pri- 
vate international law, which was also tzansnitted for examination to the 
governments.”® r 


C, The Second Meeting of the International Jommission of Jurists 


The second meeting of the International American Commission of Jurists 
took place at Rio de Janeiro (April-May, 1927). Every American State, 
excepting the Central American republics of Guatemala, Honduras, El Sal- 
vador, and Nicaragua, was represented by one or two delegates. In view 
of the necessary division of the confererce irto two large sub-commissions 
(A and B) dealing with private and publice international law, respectively, 


it is regrettable that many nations limited their representation to one 


member. It made it necessary for single-member delegations to attend 
each of these two sud-commissions, thus forcing the sub-commissions to meet 
at different hours.®° l 

The Inter-American Commission, in session for five weeks, was a SUCCESS- 
ful example of a body of official delegates, meeting for the èxplicit purpose 


‘of codifying public and private internazional law, in that it succeeded in 


27 Pan-American Union, POCORN of Americar International BP, Washington, 
D. C., 1926, page 7 ff. 

28 Quoted in Scott, ‘‘Gradual and Progressive Development of Tnternational Law,’ 21 
AS IL, p. 427. 

29 Pan-American Unon, Codification of American International Law, a Project of 
Code of Private Internztional Law (Washington, 1923), p. 7 ff. 

30 Brazil, Commision internacional de juriscovsultes americanos, Vol. 1 (Edición Cas- 


tellana), Rio de Janeir3, 1927, pp. 31-32. 
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drafting, in so little time, twelve codes of public international law and a 
code on private international law- As Mr. James Brown Scott, who was 
president of the American delegation, pointed out, it ‘‘exceeds in value that 
of all other gatherings evar held fo? tha purpose.’’** The fruitful results of 
the Conference were made possible largely owing to the extensive prepara- 
tions made in advance by individaals and competent bcdies. The jurists 
at the meeting were presented with the fcllowing projects: A project for 
the codification of publie internetional law, submitted by Dr. Epitacio 
Pessoa in 1912; the projects known as ‘‘ Codification of American Inter- 
national Law,’’ which had been presented by Dr. Alejandro Alvarez at 
Santiago in 1928; and he montmental projects publishec by the American 
Institute of International Law.*? In regard to conflict of laws, the Commis- 
sion had for detailed examination the Conventions subscribed to at Monte- 


video in 1889; a draft code on conclicts presented by Mr. Lafayette'Pereira 


at the meeting of juriszs held in 1312; and a project of a code on conflicts 
drawn up at the request of the American Institute of International Law by 
Dr. A. Sánchez de Buscamante.** 

Upon an amendment submitted by Dr. Victor Maurtca, Peruvian dele- 
gate, two important sub-commissions (© and D) were created. Sub- 
Commission C was to suggest plans for the creation of >ermanent organs 
necessary to the furthar progress of future codificatior of international 
law. Sub-Commission D was assigned the field of comparative legislation.** 
Owing to the existence of two great systems of law in America, civil law and 
common law, the task of Sub-Commission D was greatly handicapped in 
elaborating a:single coce of zivil law. Hence, it could only recommend the 
creation of a commission for the study of comparative legislation and pub- 
lish the results of its lebour.* Sub-Commission © was more fortunate 
in its task for it recommended various metkods by which nore efficient pre- 
liminary work could be achieved. It recommended that the International 
Commission of Jurists se pleced on a permanent basis, end that it should - 
meet every two years. It also recommended that two committees, at Rio 
and. Montevideo, on public and private international law, respectively, 
should be charged with presenting to the various governments lists of mat- 
ters ‘‘susceptible of being submitted to & contractual, regulation,’’ would 
submit to the various zovernm2nts the viewpoints of other governments, 
and should entrust the American Inszitute to study scientifically matters 
referred to it by the American governments.* 


31 Scott, op. cit, p. 435. 

82 Brazil, International Commission of Amsricen: Jurists (Rio de Janeiro, 1927), Vol. 
IV, p. 8 (English edition). 

33 Brazil, op. cit, Vol. I, p. 9. 

84 Tbéd., Vol. I, p. 23. 

35 {bid., Vol. IV, p. 159. 

86 Ibid, Vol. IV, pp. 153-154. 
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Sub-Commission .A, as well as Sub-Commission B, was composed of one 
_member for each nation. , In-a preliminary meeting of the plenary session, 
Dr. A. Sanchez de Bustamante proposed that the twa projects dealing with 
aerial navigation end the Pan-American Urion shculd be dropped. He 
pointed out that a special aeronautic conference was. shortly convening in 
Washington and tke Pan-American Union was going to do the work con- 
cerning its own crganization.® It was also submitted that all questions 
of a political or Ccctrinal nature should be set aside in order to consider 
those projects which are exclusively juridical.®* Owing to their political 
nature the following projects were Ciscardec: preamble; general declara- 
tion; declaration of Pan-American unity and co-operation; declaration of 
rights and duties of nations, fundamenial r-ghts of American Republics, 
national domain, rights and duties of nations in territories in dispute on 
question of bounderies, jurisdiction, responsibility cf governments; diplo- 
matic: protection, f-eedom of transit, navigation o2 international rivers, 
Pan-American court of justice, measures af repressicn and conquest.*® 
The remaining twe_ve projects were pr2senied to SubCommission A for 
‘further discussion. 

Sub-Commission B of Private International Law achieved great success. 
‘Dr. Antonio SAnchez d2 Bustamants, Chairman of th2 Sub-Commission, 
presented his monamental code of international jaw o2 435 articles. At 
the end of the meeting Lis code was enlarged by four articles and modified 
here and there, but in substance and form was substantially the samé as 
Sanchez de Bustamante” s original draft *° 

If we are to compare the texts adopted by the International Gonmiauien: 
of Jurists of 1927 with the projects prepared by the American Institute, 
an essential difference is observed. The thirty codes compiled by the 
Institute presented a tentative plan for total codifieation of international 
law. The progress made tended toward creat:ng a prrely ‘‘ American inter- 
national law’’ for American states. The jurists, hcwever, reverted to the 
theory of gradual codification and it is observed that the drafting of the 
twelve codes leave cpen the possible edherenc2 of States outside the system. 


D. The Sixth International Conference of £mericar States 


Aided by the preliminary work of the Commissicn of Jurists, the dele- 
gates of the Sixth International Conference of American States, held, in 
Havana, 1928, concluded seven convertions of public international ‘law 
and one convention of private international law. 


37 Ibid., Vol. I, pp. 28-29. ~ 

38 Tbid., Vol. II, p. 28. 

89 Ibid., Vol. II, p. 29. 

40 J. M. Yepes, La Codificacién del derecho internacional emericano y la conferencia 
: đe' Rio de Janeiro (Bogota, 1927), pp. 143-149. ; 
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The twelve projects sibmi:ted by the Commission of Jurists were studied 
by the Committee on Public International Law of the Hevana Conference. 
In view of the variety of subjects, seven rapporteurs were appointed. 
Dr. Victor M. Maurtua was appointed to study the projects on Funda- 
mental Bases of International Law anc States—Existence, Equality, Recog- 
nition.*t Within two we2ks, Dr. Maurtua, in iis oral presentation, gave an` 
exposition of the purposes of codification, methods, and limitations. He 
deemed it essential that the formulation and development of the law of 
nations should be founded on uncharging principles in respect of inter- 
national rights, recognized bv all American governments.** There followed 
a discussion on the gereral principles of sovereignty and independence.** 
The Sub-Committee appointed to consider the matter in all its phases . 
realized the great political issues nee and mace the following 
statement : *4 


Recognizing that in dealing w-th the codification. of international - 
law, the making of a declaration which is wanting in the accord which 
gives weight to international law would fail of its purpose, the sub- 
committee recommends that the subjezt be given further study and 
that Se consideraticn be postponec. until the next son=erence of Ameri- 
gan States. 


The articles of the draft cn the status oz aliens submizted by the Com- 
mittee on. Publie Internetional Law reproduced: in substance the project 
drafted by the Commission of Jurists. The draft on asylum, treaties, 
diplomatic agents, consuls, and obligations of states in the event of civil 
war, was also substantially the same es that proposed by the Commission 
` of Jurists." In its original form, the project on maritime neutrality con- 
tained provisions intend2d to change existing practices of law in the interest 
of neutral states. In viaw of the objections raised by the delegates to 
these variations from th2 generally accepted rules of international law, 
the final convention was drafted with provisions based exclusively on cur- 
rent practice.t® No agreement could be reached in adopting a final conven- 
tion on the pacific settlement of disputes. The Conference, therefore, 
adopted the following resolution on this subject: * 


,1. That the American Republics adopt obligatory arbitration as the 
means which they will employ for the pacific solution oz their inter- 
national difficulties of a juridical nature. 


41 Sixth LCA.S., Diario, Hsvana, 1928, p. &1. 

42 Ibid., pp. 252, "953, 

48 Ibid., p. 273. 

44 Sixth LC.AS., Report cf the Delegates of the United States, Washington, D. O., 
1928, p. 12. 

‘48 Ibid., pp. 16-28. 

46 Ibid., p. 18, 

47 Sixth LO.A.S., Final Ac, p. 175. 
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2. That the American Republics will meet i in. Washington within the 
period of one-year in a conference of conciliation and arbitration to 
give conventional form to the realization of ‘this principle. 


Having examined all the codes submitted by the Commission of Jurists, 
‘the Havana Conference approved and signed the folowing conventions on 
international law: * oa 


| Status of aliers. 
. Treaties. 
. Diplomatic ag2nts. 
. Consular agents. 
. Maritime neutrality. 
. Asylum: - 
$ Rights and duties. of states in case of civil wer. T nt 
Subsequently, thare conventions have been ratified by a large number of 
American states. The convention on Scatus of Aliens, and the convention 
' "on Rights and Duties o? States in cese of a civil war have been ratified by 
‘thirteen American states. The corventions that relate to Asylum and 
- Diplomatic Agents have been ratified ty twelve states; the convention on 
‘ Consular Agents by ten states; the convéntion of Maritime Neutrality by 
' seven states, and the convention on Treaties by six states.*° The code on 
` - private international law, officially called the ‘‘Bustamante Code” has 
‘been. ratified by fifteen American nations.” In addition to the conven- 
‘tions mentioned above, the Havana Conference passed a resolution pro- 
_ viding: Aas : 


1. That the future formulation of international law shall be effected 
by means of technical preparation, duly organized, with co-operation 
of the: commitzees of investigation and international co-ordination and 
of the scientific institutes hereinafter mentioned. , 

2. That the International Commission of Jurists of Rio de Janeiro 
shall. meet on the dates which may be appointed by the respective 
‘governments for the purpose of undertaking the codification of public 

‘“and private international law, the. Pan-American Union -being en- 
trusted with furthering the agreement necessary to bring about its 
meeting. 

3. That thrze permanent commi-tees shall be organized, one at Rio 
de Janeiro, for the work relating to public. international law; another 
at Montevideo for the work dzaling with private international law, 
and another in Havana for the study of comparative legislation 
and uniformity of legislations. 


“UO NP oD 


48 For text of the araia see Sixth LCA. 8., Final Act. 

49 The International Conferences of Anerizan States, First Supplement, ' 1983-1940, 
pp. 501,502. - 

80 Ibi., p. 502. . . ; 

51 Sixth I.C.A.S., Final Žot, p. 176. , Mok l zo 
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These permanent committees were to present to the governments state- 
ments on the subjects which they ceemed ready for codification, including 
those subjects whi¢h may: be reyuired -‘‘fcr prudent juridical develop- 
ment.” 5? Together with the resclution raferred to above, the permanent 
committees were to send questionnaires ‘‘for the purpose of having the 
governments indicate which matters they deemed susceptible to study to the 
- end that they may be used as a basis in the formulation cf conventional 
rules or fundamental declarations.” ** Upon receiving the governmental 
viewpoints, the committees had to classify the answers in the following 
manner: ‘‘(1) Subjecfs which are in proper condition for codification be- 
cause they have been unanimously consented to by the governments; (2) 
matters susceptible of being proposed as submitted subject to codification 
because, although not unanimously endorsed by, they represent a pre- 
dominant opinion ‘on the part of, most- governments; and (8) matters 
respecting which there is no predominant agreement in favour of immediate 
regulation.’’ 54 ~- i 

Tt was also within the duties of the premanent committees to present to 
the governments a compilation of the answers of the other governments. 
Lastly, the opinions solicited and o>tained from the American Govern- 
ments, as well as opinions requeszed from national bodies concerned with 
international law, would be co-ordinated and sent to the Pan-American 
Union. The drafts of the final projsct would be presente to the Inter- 
national Commission 3f Jurists or to the International Conference of 
American States. 
|- In accordance with the resolution for progressive codification of inter- 
national law issued at Havana in _£28, the permanent Committee of Public 
International Law was appointed by the Brazilian Government in Septem- 
ber, 1931.58 The Pan-American Unicn, however, believing that some time 
would elapse before th2 organization of the three committees provided for 
by the Sixth Conference would come into existence, requested the American 
Institute of International Law ‘‘t> ecntinue its work in the field of codifi- 
cation of international law and to send any >f the projects formulated by 
the Institute to the governing body of the Een Ameren Union.’’ *? 


p. The Seventh International Conference of Aniencin States 


Several projects wer2 formulated by the American Institute. It drafted 
code projects on the rights and duties of states, interpretation of treaties, 


b2-Sixth LC.AS., Final ct, p. 177. 

53 Ibid., p. 177. 

54 Ibid., p. 177. 

55 Ibid., p. 177. 

56 Seventh I.C.A.8., Special Handbook fer the Use of Delegates, Washington, D. C, 
1933, p. 55. 

57 Seventh I.C.A.S., Preliminary Sessions, Montevid20, 1933, p. 3. 
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international resporsibility, extradition, political asylum, neutrality, and 
. the territorial sea. Al these projects were placed on the agenda of the 
Seventh Inter-American Conference.” The Seventh International Con-' 
ference of American: States, meeting in Montevideo in 1933, had, in addi- 
tion to the projects mentioned above, a project drafted by the Permanent 
Committee on Public International Law of Rio de Janeiro dealing with the 
general plans whick may facilitate regional agreements between adjacent 
states on the indus:zial and agrizultural use of the waters of international ` 
rivers. This repcrt was presented in essay form for brevity, and there is 
no evidence that tke elaborate machinery of consultations set forth by the 
resolution of the Eavana Conference wes ever used. 

' The sub-committze on International Law presented to the Conference a 
convention on the Sights and Daties of States. ‘‘The principal sources,’’ 
admitted Mr. Rivas, ‘“have been the projects presented by the Commission 
of Jurists in 1927, but since the codiicazion of international law is, by its 
very nature, gradual and progressive orly the rules generally accepted in _ 
our hemisphere have been inserted in the aforementioned Convention.’’ 8° 
A Convention on the Rights and Duties of States was signed at Montevideo 
and has been subseyuently ratified by sixteen American States." At Mon- 
tevideo four additimal Conventions on International Law were signed re- 
lating to Nationa-isy of Women, Extradition, and Political Asylum. The 
Convention on Nationality has been ratified by Chile, Ecuador, Honduras 
and Panama; the Jonventions on Nationality o? Women and Political 
Asylum by ten States, and the Convention on Extradition by eleven States.®* 

The Montevideo Oonfsrence adopted Resolution LXX dealing with the 
future codificaticn of international law. This resolution provided for 
the continuation o2 the Commission of Jurists and provisions were made ~ 
for the creation of national committees, made up of qualified officials from 

` the respective Foreign Offices or jurists specially qualified in international 
law: These committees were to. act tarough their respective foreign offices. 
At the same time a commission of experts, seven in number, was created 
to serve as a sub-committee of the Committee of Jurists. These members 
were to sit ‘‘ex officio” during the meetings of the Commission of Jurists. 

They were to act as a centralized and systematic agency for the codification 

of international lew. According to the resolution, they were entrusted 


58 Seventh I.C.A.S, Epecial Handboek, p. 55. 
+ 59 Seventh LO.A.S, Beport of the Permarent Committee on Public International Law, 
Pan-American Union, 1933, p. 1 

$0 Beventh I.C.A.8., Second Committee, Hinvtes and Antecedents, Montevideo, 1938, 
p. 165. 

¢1 Brazil, Chile, Colombia, Costa Riza, Crba, Dominican Republic, Haiti, Ecuador, El 
Salvador, Guatemala, Honduras, Mexico, N-caragua, Panama, U. S. A., Venezuela, The 
International Confereaces of American States, Firat Supplement, 1929-1933, p. 502. 

02 Seventh I.C.A.S., Ibid., p. 502. - ' 
, 63 Seventh LC.A.S., Final Act, p. 103. 
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with the duty of formulating questionnaires on subjects susceptible of 
codification, and these questionnaires. were to be submitted to the national 
ecoramittees. The commission of experts was to co-o-dirate the replies and 
formulate drafts on the observations made by the national committees. 
` The need of a generel secretariat for the administration of the work of 
codification was recognized, hence the juridical» section of the Pan-American 
Union was set up for that purpose.* 

In order to give eff2ct to the recommendations of Resolution LXX rela- 
tive to methods of codification, the Pen-American Union resolved : 


1. To urge the governments’ members to the Union to organize as soon as 
‘possible the National Committees on Codification. 

2. To request the Governments, tkrcugh their representatives on the 
Governing Board, to send to the Pan-American Union zhe lists of persons 
front which shall be elacted the memters of the Comnaission of Experts. 

. That the office of the Secretary of the Roard assum: the duties of gen- 
aal secretariat to be created in the Pan-American Union." 


The Committee of Experis was orgenized in accordance with the proce- 
dure established by Resclution LXX. 

The Montevideo Conference adoptac a resolution for the ratification of, 
and adherence to, a number of conventzons, pacts and agreements for avoid- 
ing and preventing conflicts, namely, the Treaty for Avoiding and Prevent- 
ing Conflicts, concluded in Santiago, Chile, 1£23, and known as the ‘‘Gondra 
Treaty’’; the Kellogg-Briand Treaty. signed in Paris in 1928; the Concila- 
tion Convention, sign2a in Washingtcn in 1929; and the Inter-American 
Arbitration Treaty o2 the same year, as well as the Anti-War Treaty, 
signed in Rio de Jeneiro, and also known as the ‘‘Saavedra Lamas 
Treaty.” The Anti-War treaty is ntended, as stated in its principles, 
to co-ordinate and make 2ffective these various instruments. This pact , 
has been ratified by twenty Americar States and seven European States 
have deposited ratificetions of their acherenze.% 


F. The Inter-American Conference for the Maintenance of Peace 


The deliberations of zhe Committee on Juridical Problems of the Inter- 
American Conference for the Maintenance of Peace which met at Buenos 
Aires in 1986 were not extensive because the primary interest of the Con- 
ference was in questicns closely related to peace. Also, the Committee of 
Experts, already appointed by the Pan-American Union, was to meet in 


c+ Seventh I.C.A.S., Final Act, p. 108. For Text ef Resolution LXX, see Appendix I. 

e53 Organization of the Committee of Experts Entrusted wita the Werk of Codification 
by Resolution LXX of the Seventh 1.0.4.8. (Washington, D. 6.), 1935, p. 5. 

66 Seventh I.C.A.S., Final Act, p. 6. : 


6t The International Conference of American States, First Scpplement, 1933-40, p. | 
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the near future, hence it was considered preferable to recommend“ ‘that 
the study of the question of pecuniary claims, and the subject of the in- 
munity of government vessels, be undertaken. by the Committee of 
_ Experts.®* 

Resolution VI on the Codification cf International Law adacied by the 
Conference provided for a procedure somewhat at variance with: that 
prescribed by the Seventh International Conference, of American States. 
It was resolved : 


` 1. To re-establish zhe Permanent Committees created by the Sixth Inter- 
national Conference of. American States in order that they may undertake ` 
the preliminary studies for the codification of international law. 

2, That these studies shall be made in the following manner, in view of 
the recommendations of the Sixth and the Seventh International Con- 
ference of American States: 


. (a) The National Committees on Codifization of International Law 

shall, in their respective countries, undertake studies of the doctrine on 

- the various subjec:s to be codified, end shal. transmit the results thereof 
to the Permanent Committees on Codificaticn. : 

(b) The Permanent Commitee shall prepare draft conventions and 
resolutions based on discussions aad Breperatory work for the Com- 
mission of Jurists. 

(c) The studies cf tne Permanent Committees shall be transmitted i in 
ample time to the members of the Committe of Experts, at Washirigton, 
who will meet to revise and co-ordinate then. l 

(d) Upon competion of the work of general revision of the studies of 
-the Permanent Committees, the Committee of Experts, at Washington, 
shall transmit all such preparatory studies with a detailed report to.the 
Pan-American Union, for the transmission to the governments of the 
American Republics and ultimate submiss:ons for discussion and con- 

- sideration by the International Commissior. of American Jurists. | 

(e) The Committee of Experts may act by a majority of the members 

present at a meeting, provided, hcwever, that the two great juridical 
- systems of the hemisphere are represented zhereat.®* 


The Committee of Experts on the Codification of International Law held 
its first session at Washington in 1957. The following projects were en- . 
trusted, to the members indicated below, ‘‘for examination and study, and 
with an understanding that the opinion of th2 other members of the.Com- 


68 Dr. Victor M. Maurtua, Peru; D>. Alberto Cruchaga, Chile; Dr. Carlos Saavedra 
Lamas, Argentina; Dr. Luis Anderson, Costa Rica; Dr. Eduardo Suarez, Mexico; Dr. A. 
de MelloFranco, Brazil; Mr. J. Ruben Clark, United States. See Eighth ILC.A.S., ER 
cial Handbook for the Use of Delegates (Washington, 1938), p. 33. 

` 69 Ibid., p. 8. 
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faites with respect to each subject, shall be E, znd ET sh 
Dr. Mello Franco was assigned zhe topic on Definitior of the Aggressor, 
Sanctions, and the Prevention o? War; Dr Maurtua, Investigation, Con- 
ciliation and Arbitration; Dr. Cruchaga, Nationality; Dr. Anderson, Code 


of Peace; Dr. Suarez, Tannunity cof Government Vessels: and Dr. Borchard ` - 


was assigned Pecuniary Claims.™ At the same meeting the experts made 
the following suggestions: 


To place on record that the Committee ecnsiders susezptible of codifica- 
tion the rules relative to the codification of international law on the 
continent, through th2 conclusion of a convention, subject to ratification, 
which will reintegrat2, after revision, all the organic provisions in the 
matter contained at present in the various resolutions on the subject 
adopted by the International Corferances of American States. 

The Committee resolved likewise tc submit the questioz of such a conven- 
tion to the considera-ion of all the national commissions of codification, 
and to call their attertion to the desirability that the -ecnvention, in addi- 
tion to clarifying, improving, and establishirg in a satisfactory manner the 
relevant rules of coditication, be 2xtended to include thz following points: 


1. That the governments agree to appoint within a set period, and to 
maintain in activity, shrough the filing of any vacancies that may occur, _ 
the permanent committees or netional commissions of codification which 
it is incumbent upon each government to designate; and furthermore, that 
in the event the appolatmert is not made, the functions of such committees 
or commissions shall be undertaken dy tke saucy of Foreign Affairs of 
ihe respective country ; 

2. That the governments agr2e to inform the Par-American Union 

at Test once a year regarding the work acecmplished in the corresponding 
period by the respective permarent commiitees or natonal eémmissions, 
for the purpose of enabling the Unicn to taxe such reports into considera- 
tion when preparing those which it is charged, by Resolution VI of the 
Inter-American Conferences for tae Maintenance of Peece, with preparing 
and transmitting at least once a year to the governmerts with eens to 
the N in tae field of codification : and - 

. That the new ccnvention will express_y stipulate that it will enter 
into effect after it has been ratifizd by all the Americar. governments, and 
that until the new instrument becomes. effective, the provisions of the 
relevant resolutions sLall govern the labour of codification.** 


As previously mentioned, in its lest session, the Committee of Experts 
agreed to entrust to its advisory members for examination and study, and 


70 First meeting of Committee of Exparts, Fins: Act, in Eighth LC.A.S8., Special Hand- 
book for the Use of Delegiizs, 1938; p. 37, 
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with ‘the understanding “that the opinion of the other members should 
be. ascertained and considered, the tcpies above-mentioned, in order that 
reports might be submitted to the Eighth Pan-American Conference.”’ 7 

. At the sceond meeting of the Committee of Experts, Lima, 1938, attended 
. by Dr. A. de Mello Franco, chairman, and Drs. Alberto Cruchaga, Luis 
Anderson, and Edwin M. Borchard, the reports were studied and ap- 
proved and subsequently submitted to the Eighth International Conference 
of Inter-American States.” 


G. The ‘Eighth International Conference of ‘American States 


_ , When the Eighth Conference met at Lima in 1938, it kad for its € con- 
sideration the following projects: ‘ ' 


_ 1. Definition of the aggressor and sanctions. gs 
2. Investigation, conciliation, end arbitration." 18 

: 8. Nationality. 1 

. 4. Code of peace.’ 

,ı 5. Immunity of. government vessels.” 

' 61 Pecuniary cleims.®° ; e x 


It was deemed that the national committees skould send to the Com- 
mittee of. Experts antecedents and all material relevant te the subject of 
nationality.§* Due to the universal character of the problems involved in . 
immunities of government vessels, the Experts suggested, and the Con- 
ference recommenced, that those countries which had not yet done so 
should adhere to -Łe Brussels Convention of 1925.8? The Lima Delegates 
considered further study necessary ou the last topic submitted by, the: Com- 
mission of Experts pecuniary claims as well as the project submitted by 
the Delegations of Argentina, Feru, and Mexico, They were to be sent 
back for further examination, to the three permanent committees, the 
national committees, and the Commitiee of Experts. 

The Committee of Experts was not the only juridical organ of the Inter- 

Ameriga system which submitted projects to the Lima Conference. The 


78 Eighth L:C-A.S., “Special Handbock for the Use of Delegates, Washington, D. C., 
1938, p. 38. 

74 Pan-American Union, General Report or the Status of the Work Provided for in the 
Resolutions on the Codification of International Law Approved by the Sa a Inter- 
national Conference of American States, Weshington, D. C., 1944, p. 11. 

o 18 Eighth LC. A. 8., Diario de sesiones, Lira, Peru, p. 101. 
. 76 Ibig., p. 109. 
r7 Ibid., p. 341. 
18 Ibiñ., p. 114. 
19 Ibið., p. 843. ; 
80 Ibid., p. 293. ` yi 
| 81 Jbéd,, Resolution XXXL, p. 985., 
82 Thid., Resolution XXXII, p. 986. 
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permanent committee of Rio de Janeiro also prepared a project on the uni- 
formity and improvement of mezhods for the preparation of multi-lateral 
treaties. Its major contribution. was in preparing a project on codifica- 
ticn of international law which was submitted to the Lime Conference by 
the Committee of Experts.* This report pointed out that the previously 
existing system of carrying out tae work of codification was ‘‘ unnecessarily 
complicated and hincered rather than facilitated codification.’’® In the 
same report, it was also pointed cut that ‘‘none of the national commissions 
have given their opirion on questions referred to them by the Committee 
of Experts. The nazional committees,’’ it added, ‘‘must be maintained, 
because these committees are specially celled to stimulate, in their respec- 
tive countries, the task of codification.’ 3 Therefore, on the basis of the 
project submitted by the Experts, as well as additional projects presented 
by Argentina, Chile, and Mexiec, a comprehensive resolution was adopted 
by the Lima Conference. This resolution attempted to. co-ordinate, by ` 
classifying the successive stages cf the work and by establishing the precise 
duties to be perform3d by each of the agencies, the codification of inter- 
national law in Ameriza. Resotution XVII recommends that the studies 
of the national committees were to be submitted in the form of preliminary 
drafts to the Permanent Committee, now reorganized by the addition of 
six non-national members. The Fermanent Committee in turn has to sub- 
mit its drafts to the Committee of Experts now enlarged from seven to 
nine members. The drafts prepared by the Committee of Experts on the 
basis of the material submitted to it were to be forwarded to the Pan- 
American Union, and from the Union to.the American Governments. The 
last stage of the work was to be carried out by the International Conference 
of American Jurists, siccessor t> the former International Commission of 
Jurists. Instead of having the delegates to a regular international con- 
ference pass upon the drafts prepared by a technical body, as had happened 
in Havana in 1928, the Lima Ccnference provided that the Conference of 
Jurists should be composed of zhe delegates with plenipotentiary powers 
and that the functiox of the Conference should be ‘‘the revision, co- 
ordination, approval, modificatien or rejection of the draft prepared by 
the Committee of Exverts.’’®” Nothing would remain to be done then, ex- 
cept to submit the instrument s-gned by the Conference of Jurists to the 
Pan-Amernean Union, and from zhe Union to the American Governments 
for ratification.® 


33 Ibid., pp. 347-350. 

34 Ibid., p. 285. 

35 Ibid., p. 286. 

36 Ibid., p. 286. 

37 Paragraph 12, Resolation XVII of the Bighth I.C.A.S. 
38 Paragraph 14, Resolation XVII. : 
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Before the elaborate machinery thus set up at the Lima Conference 
could be set in motion, however, the cutkreak of the Second World War 
created. separate and more urgent problems in the field of neutrality. 
Consequently, in order to deal with these problems, the foreign ministers, 
-meeting at Panama in 1939, created ar. ad’ hoe ccmmittee, the Inter- 
American Committze, to deal with th2se problems. It was composed of 
seven experts in the field of international law who weve designated by the 
governing board of the Pan-American Union.® The following year, at a 
meeting of foreign ministers at Havana, the neutrality committee was en- 
trusted with ‘‘the drafting of a project of Inter-American convention which 
will cover completely all’ the principles and rules gererally recognized in 
‘international law, and especially those contained in the resolution of 
Panama.” °° 


H. The Meetings cf the Ministers of ‘Foreign Affairs of the American 
Republics 


Following the attack upon the United States at Pearl Harbor it became 
apparent that the International Neutrality Committee, which had been 
created at Panama. should be reorganized to meet new conditions. The 
foreign ministers thereupon held a meeting at Rio de Janeiro in 1942, and 
adopted the resolużizn providing that tke Neutrality Committee should 
continue to function in its existing form under the name of the American - 
Juridical Committe2. The seat of the new committee was to be in Rio de 
Janeiro, and its furction was ‘‘to develop and co-ordinate the work of 
codifying international law, without prejadice to the duties entrusted to 
other existing organizations.” Having thus far studied the historical 
development of the agencies created by the Americen Governments for 
the codification of international law, it may now be profitable to make an 
analysis of each of zaem individually in order to determine, if possible, 
why particular ager.cizs have failed to function efficien-ly and what further 
co-ordination may be necessary to produce the desired zesults. 


Parr II 
ANALYSIS OF THE METHODS OF. CODIFICATION IN THE INTSR-AMERICAN SYSTEM . 


` The following anelysis is based on the report of the Inter-American 
Juridical Committee which accorapanied their recommendations on the 
codification of internetional law. 


89 Reunion de consulsa entre los ministros de Eelaciones Esteriores, Diario, Panama, 
1939, p. 53., 

06 § Second meeting of the Ministers of Foreigr. Affairs of tae American Republics, 
Final Act, Havana, 1940. p. 5. 

s1 Republica Argentina, Tercera rewnicn de consulta de ministros de relaciones estran- 
goras de les Repiblicaz mmericanas (Bunos aires, 1942), p. 127. 
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À. The National Committees 


These committees are appointed by each ETE gorernment. Their 
function is to undertake doctrinal studies in publie and private interna- 
tional law and comparative legislation, and to transmit preliminary drafts, 
with explanatory summaries, to the three permanent committzes at Rio de 
Janeiro, Montevideo, and “Havana respectively. Tae Lima resolution 
(VIL) made provision that they should serve as consultative agencies for 
their respective governments. ‘‘It would appear,” stated the report, 
“‘that the extensiveness of the work of the national commistees will depend 
to a greater or lesser degree upon the financial suppor which they may be 
able to obtain. Few jurists have the leisure to devote themselves to the 
doctrinal studies asked of them.’’ °? 

For this reason, the contribution of the national: commiztees to the work 
of codification has not been significant. None of the committees have thus 
far reported projects bearing upon the work of codification eontemplated 
by the Lima Conference. 


B. The Permanent Committees of Rio de Janeiro, Montevideo, and Havana 


These committees were created by the Havana Conference to do pre- 
liminary technical work for the Internationa! Commission cf Jurists on 
codification of private and public internatioral law and of comparative 
legislation. Members of the three committees were to be selected respec- 
tively by each of the three governments from among their national societies . 
of international law. Their functions were io inquire into the subjects 
ripe for' codification and on the basis of the answers received from the 
American governments ‘‘to prepare draft projects which might be wti- 
mately submitted tc the International Commission of Jurists.” °% The 
failure of the three committees to function within the succeeding five 
years led the Montevideo Conference of 193€ to esteblish new agencies, 
the Committee of Experts and the national committees, brut the permanent 
committees were re-established by the Conference for the maintenance of 
peace, in 1936. In making a new attempt to co-ordinate the agencies 
entrusted with the work of codification, the Lima Conference of 1938 
continued the three permanent committees, hut mad2 provision that in 
addition to the members appointed by the governments of the countries in 
which the committees had bean set, six members should be designated by 
the other American states. The report of tke Inter-American Juridical 
Committee states that the addition of six non-aational members proved to 
be unfortunate. ‘‘Theoretically it was desiradle to make. the committees 
more Inter-American in character. But,” they add, ‘‘the means taken 


92 Inter-American Juridical Commitiee, Recommendations and Berorts, Official Docu- 
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were not adequate. Unless the non-national members were to be selected 


= 


from the members of the diplomatic corps of their respective countries, it 


` could hardly be ‘exzected that jurists from distant countries would be able 


to attend sessions of the committees wizh sufficient regularity.” ° 
Apart from the difficulty created by the provision of non-permanent 


, members, it is doubtful whetker tie permanent committees could ‘meet 


the heavy burden of work entrusted to them. Lists of the national mem- 


official duties. The report shows thet, while the committees-met from time 
to time, the permanent commitiee of Ric de Janeiro was the only one which 


. was able to' take preliminary steps towards the actual work of codification. 


The inability of the permanent cornmittees to organize themselves effec- 
tively has made it difficult for them to produce anv official action on a large 


_ ` scale.” 


t 
_C.. The Committee of Experts 


This committee was created by tha Wantedeley Conference of 1933: with 


~ the object of organizing the pr2paretory steps of the work of codification. 


Members are selected by the followinz system: each Government draws up a 
list not exceeding five persons, and from the combined list each govern- 


ment designates seven persons, of whom only two may be its own na- 


tionals. This committee was to perform functions similar to those which 
had ‘been assigned to the permanent committees, namely, the selection of 


_ subjects suitable for codificaticn, the submission of questionnaires to the 


national committees, and the preparation of draft projects for the Inter- 


. national Commission of Jurists 


_ The Juridical: Committee finds that the Inter-American membership of 
the Committee of Experts is a featare of the highest importance, ‘‘which 
should be preserved as an essential part of the preliminary, work of codifi- 
cation. But the experience of the Committee of Experts makes -it clear 
that if a committee of that ckaraccer is to do effective work it must ‘be 


_ organized upon a more permanent -basis. The personnel of such a perma- 


nent committee should not be anly jurists of the highest qualifications, but, 


_ jurists who are in a position to give a langs part of their time to the work 


of codification.’’ * 
No reflection u>on the distingu-shed jurists who composed ne com- 


' mittees between 1936 and '1942 is mede because the committee did not make 


a great deal of progress in the field of codification. The obstacle lay in the 


` fact that the work required a far greater concentration of effort than, was 


` o4 Ibid, p. 114. 


possible under the circumstances. 


95 Ibid., p. 114: 8 à 
26 Ibid., p. 117. i 
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bers of the committees include the nares of jurists distinguished in their . 
-. respective fields of law but they are, in most céses, occupied with’ other 
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D. The International Conference of Jurists — 


The International Conference’ of Jurists is the legal successor of the 
International Commission of Jur-sts created by the: Rio de Janeiro Con- 
ference of ‘1906, but its functions differ from those of the earlier body. 
When first created, th2 Internaticnal Commission of Jurists was intended 
to do the preliminary work which was later entrusted to the permanent 
committees. When, however, the Lime Conference edopted resolution 
XVII, it was provided that a commission of jurists, ther2after to be called 
the International Conference of Jurists, should function as the last stage of 
the procedure and have as its frnction the ultimate r2vision, co-ordina- 
tion, approval or rejeztion of th2 drafts prepared by the Committee of 
Experts. In view of the fact that the International Conference of American 
Jurists has not yet received projects from tae committees engaged in the 
preparatory work of codification, it is rot possible to 2stimate the work 
of the Con“erence in tie role it has been caled upor. to perform.” 

As far s the Inter-American effcrts relating to codification are con- 
cerned, the Inter-American Juridical Committee has concluded that the 
Inter-American system of codifying international law is unnecessarily 
complicated and difficult cf co-ordination. It has recommended, there- 
fore, that a small committee of technical experts, representative of the 
whole Inter-American zommunity, and permanent in character, be created 
as a central agency fo? the co-orCination of activities relating to codifica- 
tion. One of the chie? functions of this proposed committee would be to 
act as an ozgan of communication with the various bodies, both publie and 
private, engaged in the work of eodification. as well as with outstanding 
American jurists. It is significant that the Inter-American Juridical 
Committee has recommended that any codification committee thus set up 
should maintain close contact with the Secretariat of any new international 
organization to be estahlished after the war. In accordance with the spirit 
of Article XIII (1) of zhe Charter of. the Inter-American Juridical Com- 
mittee, it has been recognized that the task cf codifying international law 
is inextricably bound up with the progressive developmen: of that law. 
In the words of the Committee itsalf, ‘‘The task of codifying international 
law is in la>ge part a work de lege ferenda, tke formulation cf new rules to 
meet the changing coni:tions in the mutual relations of States.’’ %* 

The said recommendations of the Juridical Committee are under the 
study of tke American zovernments. The problem raised therein is also 
being considered by the governing board of the Pan American Union ac- 
cording to Resolution EXV of the Inter-American Conferenc2 on Problems . 
of Peace and War, held in Mexico in 1945. Resolution XXV deals with 
the re-organization of the Inter-American system and also with the co- 


97 Ibid., page 118. f 
` 98 Tbid., pp. 119-122. i 
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„ordination of the agencies of codification. ‘‘As soon as the approval of 
the various goverrments has been obdtained,’’ states the resolution, ‘‘the 
Pan American Union entrusts to the Inter-American Juridical Committee 
the functions of a central agency for che codification of public interna- 
tional law.’’ °° 

_ Thus it is left to the Ninth international: Conference of American States 

` to give permanent form to the juridical machinery: of the Inter-American 
system. 


va 


4. NOTE ON.THZ PRIVATE CODIFICATION OF PUBLIC INTERNATIONAL LAW* 
A. Individuals - 


The codification of the whole of international law was first proposed by 
Jeremy Bentham i1 the last quarter of the eighteenth century.t Since his 
time, numerous attampts have been mada by private individuals, by scien- 
tific organizations, and by governments to reduce international law more- 
or less completely to the form of written, rules, and to substitute for the 
vagueness of the customary Jaw the precision and definiteness of the 
Statute. | 

Bentham not only first propcsed the reduction of the totality of T 
national law to a code, dut he coinec the term ‘codification ” itself.2 His 
Principles of International Law, in which is set forth the propositions which 
must serve as a basis for the constzuccion of an international code, was 
written in the period 1786-1789, buz it was not published until after his 

, Geath.? It is not a code, pronecly speaxing, but is general in nature, and 
aims not at a restatement of tle existing international law but rather at 
providing a schem2 for an everlastinz peace between nations. In explana- 
tion of the purpose of his work Bentham said that although ‘‘unhappily 

- there has not yet been any body of law which regulates the conduct of a 
nation, in respec; to all other nations on every occasion .. . yet let us do 
as much as is possible to establish one.” Asking what would be the ob- 
ject of a citizen of the world if he were to prepare a universal international 
7 code, he answers that it ‘‘would be the common and equal utility of all 
nations; this would be his inclination and his duty.” The ‘‘line of com- 


99 Inter-American Conference on Problems cf War and Peace, Final Act, Resolution 
XXV. . 

* Doe. A/AC.10/25. 16 May 1947. 

1 Nys, (‘The Codifization of International Lew,’’? 5 American Journal of International 
Law, 876. 

2 Ibid., 872. 

8 Nys says, Ibid., 877, thet the Principle? wes not published until 1843, but it ‘appears 
in Bowring ’s edition of Bentham’s Works ee in 1839, 

4 Works, II, 538. 

5 Ibid., 537. 
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‘mon utility once drawa, this would be the direction towards which the con- 
duct of all nations wad tend—m which their common efforts would find 
least resistance—in which they would operate with the greatest foree—and 
in which the equilibrium cnce established, would be maintained with the 
least difficulty.’’*® The disinterested interrational legislator would ‘‘ 
himself to prevent pos:tive internetional cffenses—to encourage the practice 
of positively useful actions.’?* ` Wars were:to be prevented by means of: 


1. Homologation of unwricten laws which are considered as estab- 
lished by custom. 

2. New conven-ions—new international laws to be made upon all 
points which remain unascertained; that is to say, upon the greater 
number of points in which the interests of the two States are capable 
of collision. 


3. Perfecting tke style of ihe laws of all kings; whether internal or 
international.® 


In 1802 Bentham’s Traizé de législation civile et penale was published 
‘at Paris by Etienne Cumont, the twenty-thicd chapter of which contained 
a Flan du Code International, a general discussion of a code which should 
be ‘‘a compilation of she duties end rights of the sovereign toward every 
other sovereign.’’® In the Britis. Museum there is a Bentham manuscript 
dated 1827, in which is proposed tae adoption of a brief code by the nations 
of the world acting on a plane of equality, for the purpose of ‘‘the preserva- 
tion, not only of peace (in the sense in whick by peace is meant absence of 
war), but of mutual good-will and consequent good mutual offices between 
all the several members of this confederation.’ The benefits which he ex- 
pected to flow from th= adoption of a code of international law ess apon 
his proposals he summarized as follows: 


Good which it is eapable of effecting: minimizing the oceasion of re- 
sentment for supposed injury, to wit, by definition of right and obli- 
gation established antecedently to the time when, by means of indi- 
vidual occurrences, the idea oz rights accruing thence of rights violated 
stirs up angry passions and anti-social effections.’° 


Bentham made little attempt tc base his plans for an international code 
upon the existing law of nations, dut sought to create a code which should 
be merely a detailed aplication cf his principle-of utility. He sought, in 
other words, to set up a new nattral law in pldce of the old philosophical 

-law of nature which ne hed rejected. Although he was indebted to his 
_ predecessors in his emphasis on the enacted or legislative element in law, 


6 Ibid., 537. 

7 Ibid., 538. 

8 Ibid., 540. 7 

9 For a een see Proc. Am. Soc. I. L., 1910, 224-226. ` 

10 Quoted, Nys, ‘‘The Codification of International Law,” Am. J. I. L., 5, 880. See 
Proc. Am. Soo. I. L., 1910. 223. 
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. Bentham may. be called the founder of the English school of analytical’ 
jurisprudence. Law was for him ‘‘an instrument of polities and, a useful 
instrum2nt in accomplishing results”? = and was to be found, not in deduc- 
tions from a priori notions of the rational nature of man, but in the prin- 
_ ciple of ‘‘utility gereral,’’ and when found it was to be made cognizable 
. by promulgation in written form. ‘‘That which is called unwritten law,” 
said Bentham, ‘‘which consists cf rules of jurisprudence, is a law which 
governs without existing. The learned may exercise their ingenuity in 
guessing at it; but tae unlearned citizen can never know it.” 12 
The first general statement by a natural law philcsopher of the principles 
which should underlie a code of international law was made by the Abbé 
Grégoir2, who introduced, on 7 June 1798, his Declaration of the Rights of 
Nations in the French Conventiox.* The Declaration was a brief enumera- 
tion in twenty-one articles of general rizhts and principles and could be 
no more than a mere framework for a code. Like Bentham, Grégoire stated 
what he believed in-ernational law shoud be, and aimed at setting forth 
“‘the principles of eternal justice which ought to guide nations in their 
respective transactions.” 14 Pointing out the fact that much time had been 
wasted in prolonged debates upon diplomatic relations because the terms 
_ used were indefinite and the ideas vague,” he asserted that the voluntary 
or secondary law of nations was an inccherent and bizarre assemblage of 
usages which ought to be submitted to a new examination and clarification.1® 
The Declaration was rejected because the members of the ‘‘Committee of 
_Publie Safety thougkt these principles, proclaimed in the face of Europe 
would irritate the despots with wkom it was proposed to enter into 
negotiazions.’? 17 l 
During the distur2anc2s which followed the revolution in France no seri- 
ous effarts looking toward the codification of international law were made. 
In 181% Lorenzo Colline, a ‘Florentine lawyer, sent to the leading powers 
represented at the Congress of Vienna ecpies of a draft code, La Codice de 
gius deile gente in terra et in mare, but it apparently received no considera- 
tion! James Mill in 1825 suggested an international code and a tribunal. 
_ “It is perfectly evident,” he said, ‘‘that nations will be much more likely 
to conform to the principles of intercourse which are best for all, if they 
can have an accurate set of rules to go by, than if they have not. In the 
first plece, there is less rcom for possible pretexts ; and last of all, the appro- 


11 Nys, ‘The Codifiestion of International Law,’’? Am. J., 5, 880. i 
12 Essay on the Promulgation of Laws, Works, I, 157. 

13 L’ Ancien Moniteur, XXIV: 294-296. 

14 Ibid., 295. 

15 Tbic., 296. 

16 Ibi., 295. 

17 Quoted from Grégoire’s Memoirs, Nys, Am. J. I. L. 5, 893. - 

18 Nye, ‘The Codification of International Law,” Am. J. I. La 5, 881. 
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bation and disapprobation of the world is sure to act with tenfold concen- | 
tration, where a prec:se rule is broken, familiar to all the civilized world 
and venerated by it.*’?® A Spanish jurist, Don Esteban Ferrater, pub- 
lished in 1846 his Cocigo de derecho internccional,** and in 1851 appeared 
Auguste Paroldo’s Saggio di codificazione del diritto internazionale.” 
Codification of international lar by. jurists representing all nations was 
suggested by Katchenowsky, a Russian, in two papers read in 1858 and 
1862 before the Juridical Society of Londen.” The first real attempt to 
show the possibility of a code of international law was made in 1861 when 
Alphonso de Domin-Fetrucheveez, the Austrian jurist, published his Précis 
d'une code du droit nternationcl.* In it he attempted to state not only 
tha customary law but also the common priaciples which were to be found 
in the great body of contemporary trzaties.?4 


The efforts for the zodification of international law which were ibs 


by the various peace sccieties formed in the United Stetes during the first 
part of the last century are highly werthy of notice. In the memorials 
addressed: by these sozieties to the legisleture of Massachusetts and to 
Congress, and in the writings of Will:am Ladd and Elihu Burritt, there is 
shown a clear realization of the difficulties of codification and a moderate 
and thoughtful statement of its anticipated benefits. In a petition of the 
New York Peace Soc-esy addressed tc Congress in 1833 it is said that the 
“present law of naticns could be thrown into the form of a code, without a 
‘ single alteration; and that code, duly recognized by, the nations, would be 
‘binding. Here would be a defirite and certain rule; end even this would 
be a desideratum. Eut your memoriclists would have, if practicable, some 
. improvement made ir ‘ts principles. They would at least have an attempt 
made to improve them. They would have suitable delegates from the 
various nations convene, and discuss and investigate principles, and see if 
they could not agree on some improvements; and if they could not do this, 
then let them explicitly state the prinziples‘on which they might agree, and 
this would form a definite code.’’*5 Elihu Burritt, in an address before- 
` the International Peace Congress held at Brussels in 1848, said that in 
asking for a ‘‘fixed code of international law, we do not necessarily ask for 
, any serious innovaticn upon the established usages and acknowledged prin- 
ciples of nations. We do not direczly ask that whaz is now called un- 
constitutionally the law of nations should te modified >y a single material 
. alteration. We do not propose to set aside the system 3f maxims, opinions, 


s 


19 Ibid., 882. 

20 Ibid., 883. 

21 Ibid., 885. 

22 Ibid., 886. 

23 Oppenheim, Interna-icnal Law, I. 38. 

24 Garner, Recent Devclopments in Enternctional Law, 711. 
25 Ladd, An Essay on 2 Congress of Naticns, Appendix, 152. 
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and precedents whict Grotius and his successors or commentators have pro- 
duced for the regulezion of international society, or to weaken the homage 
which the world has accorded to that system. But if it is to continue to 
be the only recognized base of international negctiation, treaties, inter- 
course, and society; if it is to be acceptad, in the coming ages of civilization, 
a universal common law among nations, thea we do insist that it should not 
only retain the spontaneous and traditionary homage accorded to it by the 
different governments of the civilized world, but that it shall also acquire 
the authority which the suffrage of nations can orly give it through the 
solemn forms of legisiation.’’** In kis Essay on a Congress of Nations | 
William Ladd recotrmended the compilatioa of a code with the unanimous 
consent of all the nations represented et an international conference.” 
The House of Representatives of Massachusetts in 1838 passed a resolu- 
tion, which was approved by the Senate and the Governor, stating its belief 
that ‘‘the institutior cf a Congress of Nations for the purpose of framing 
a code of international law, and. establishing a high court of arbitration 
for the settlement o2 controversies between nations is a scheme worthy of 
the careful attention and consideratior of zll enlightened governments.’’ * 
In making an unfarourable report upon the memorial of the New York 
Peace Society to Congress Mr. Legare, Chairman of the Committee. of 
Foreign Affairs, asserted that ‘‘internazioral law is ¢ body of jurisprudence 
which is, and of necessity must be, exclusively the growth of opinion.” ?° 
_ A work which was to havé-a great irfluence upon the subsequent history 
of codification was eccomplished by Franzis Lieber in 1863 when he pub- 
lished, at the request of President Lincoln, his Instructions for the Govern- 
ment of the Armies of the United States in the Field, which were issued 
by the War Department as General Orders 100. Bluntschli, the cele- 
brated Swiss-German jurist, translatec the instructions into German, and 
upon the request of Lieber undertook to prepare & code of international 
Jaw which was published in 1868 as Dar Moderne Volkerrecht der cwilisier- 
ten Staaten als Recktsbuch dargestellt** His purpose was ‘‘to formulate 
clearly the actual ideas of the civitized worli.’’ 3? 
_ David Dudley Field, the American jurist and advocate of the codification 
of municipal law, published in 1872 his Draft Outlines of an International 
Code, consisting of cine hundred and eighty-two articles with explanatory 
notes." Although Field aimed for the most part at stating clearly the 
26 6A Congress of Natians,’? Old South Lexflets, 442. 
27 9-10, 97. ; 
28 Ladd, Essay on a Goneieee of Nations, Appendix aid 
29 Ibid., 140.. 
80 Seott, “The Gradual and Progressive Codification of International Law,’? Am. dJ. 
L., 21,,.420-421. 
81 Translated into French as Le Droit Intervatior.al Codifié, 2d edition, 1874. ° 


82 Le Droit International Codifié, Intre.; 6. 
83 A second edition was published in 137 6 as Outlines of an International Code. 
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existing practice of nations, he did not hesitate to ictroduce amendments 
where the law was lacking or in need of improvement.’ In the preface 
to the first edition he says: ‘‘The scaeme 2mbraced not only a codification 
of existing rules, but the suggestion of such modifications and improve- 
ments as the more matured civilization of the present age would seem to 
require. The purpos2 was to bring together whatever was good in the 
present body of publie law, to leave out waat seemed sbsalete, unprofitable 
or hurtful, and then to add such new provisions as seened most desirable.’’ 

In 1890 Pasquale Fiore, the Italiam jurist, publisheé his I} Diritto Inter- 
nazionale Codificato e la sua Sanztore giuridica, the most elaborate of the 
projects thus far proposed.” In it he aimed ‘‘to ses forth international 
law, taking into account tae existing law and such ruləs as may be capable 
of becoming law.” He intended ‘‘srstemetically to formulate the body of 
rules which consist in part of those accepted by states in general treaties, 
in their legislation or in diplomatie Jocuments, and in part of those rules 


found either in the popular convictions which have marifested themselves in ` 


our time, or in the eommon thougat of scholars ard the most learned 
jurists. As a natural ecnsequence she rules systematically assembled in 
- the present volume represent in part present internaticnal law, and in part 
the international law of the future.’’ +° 
Dupplessix published in 1906 a ecde of public international law and a 
scheme for international organization—La Loi des Nations. Projet d’In- 
stitution d'une Autorité nationale, législative, administrative, judiciaire. 
Projet de Code de Droit smternarioncl pubiic. The project for a code was 
confined to the existing law of rations.®? ` l 
In 1910 Jerome Intarncscia, a Canadian lawyer, published a New Code 
i International Law, an elaborate project-of 5657 articles printed in 


English, Franch and Halan. The character of work is indicated by the. 


author’s statement in the introduction that ‘‘two-thirds of this code contain 
what is found in books on international law published during the last two 
or three generations. The rest, wails it is not to be found in such books, 
is yet not altogether new to modern minds; in fact it is something felt by 
almost every,:heart beatirg in this twentieth century, something which, 
if expressed in one phrase, might be said to be a Icnging for universal 
peace.” 88 Again, he says: ‘‘I do not pretand to have entirely created the 
most important body of laws that has ever been ecmp:led, laws that could 
` rule the whole world without conflict; I heve merely collected the produc- 


84 Garner incorrectly states that Fis.d‘s Outlines was ‘‘limited to a statement of the 
rules of international law that were actually accepted and regaried as being in foree.’’ 
. Recent Developments in International Law, 713. : 

35 Translated by E. M. Borchard as Interaationa! Law Codifiec, 1918. 
36 International Law CoGified, Intro., 78. l 

87 Garner, Recent Developments in Internetional Law, 715. 

88 New Code of Internationcl Law, Intro., VII. 
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tions of many mindi of many centuries; I have analyzed dia scrutinized 


their ideas and have endeavoured to separate from that infinity of intel- ` 


lectual production, at that was base cr tainted with envy, and jealousy 


and selfishness, and I haye left wkat I have believed to be approximately 
perfect. paag - 


‘In 1911 acer the Projecto de Codigo de Diritto Taterndoional l 


Publico, by Epitacio Pessoa, the Brazilian jurist, and Klein’s Codified 
Manual of International Public and Private. Law. : 


B. N Gub nmentaz Organizations 


Among the non-governmental artana devoted to the codification 
‘of international law, suñice it to outline briefly the work of the Institute of 
International ' Law, the International Law Association, the American 

! Society of International Law, and the Harvard Research in Toterneionsl 
Law. 


t 


(a) The, Institute of international oe i 
On 10 September 1873, the Institute of Hemala Law was founded 


at Ghent. The purposes of the body are set forth in the first article of its` ` 


statute: 30 


1. To assist the progress of international liwi in endeavouring to be- 
come the organ of the juridical conscience of the civilized. world; 
2, To formulase the general pricciples of the science, as well as the 


, 


rules whicli are cerived from mon, and to propagate the knowledge of . 


- them; 
3. To give its co-op2ration to evary serious itenni at gradual and 
progressive codification of international law; 
; 4. To endeavour to obtain: the. official adoption of the principles 
~ which shall have been reetiaed as being in harmony. with the needs 
of modern society. 


The Institute has prepared draft moat upon many important subjects 
of international law. In 1880 a Draft Code of Laws of War on Land was 
‘prepared by the Institute and it may be noted that this code facilitated and 
influenced the work of the Hague Conferences of 1899 and 1907. A brief 
survey of the' Institute’s activities in tie past few years shows that it has 
adopted a number of drafts on public and private international law, nota- 
bly: Declaration of the International Rights of Man; Extension of Com- 
pulsory. Arbitration; * and Juridical Nature of the Advisory Opinions of 
` the Permanent Court of Internaiiona~ Justice—their Value and Signifi- 

cance in Internationcl Lew. 

89 Ibid. 

w, 40 Annuaire de Vinsiitut de droit international, I. 


41 Ibid., 1929, p. 298. 
z "192 Ibid., 1937, pp. 263-278. 
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(b) The Internationz: Law Association 


The International Association for the Reform and Codification of the - 
Law of Nations, which has been known since 1895 es the International Law 
Association, was alsco 7ounded in 1878. .The Intérnaticnal Law Association 
has devoted a great part of its annual meetings to discussing codification 
and the pacific settlament of irtarnational disputes. The main object of 
the Association has been to prcvide a code of international law as a pre- 
liminary step in the substitution of international arbitration for war. 

The Association has prepared draft projects on important subjects of 
international law. The Rules on Bills of Exchange, drafted in 1908 by the 
Association, have served as a basis of discussion for the Hague Conference 
of 1910. In 1921, at the Hague, the Regulations fcr the Treatment of 
Prisoners of War wes drafted and has since been adopted in substance by , 
the British Government. At Vienna in 1925 important drafts were adopted 
by the Association on the Statutes of a Provosed Interaational Penal Court - 
and on rules relating so the Prctection of Minoritis.* 

In September, 1934, the conference of th2 International Law Association 
at Budapest adoptec the so-called Budapest Articles of Interpretation of 
the Pact of Paris. This Interpretation recognized that the Pact ‘‘is a mul- 
tiparite law-making treaty whereby each 3f the high contracting parties 
makes binding agre2ments with each other and all the other high con- 
tracting parties.” 4 It recognized inter aita that a signatory state cannot 
by denunciation or non-observarce of the Pact release itself from its obliga- 
tions thereunder. Aricle 4 of tae Budap2st Interpretation stated that a 
signatory state by threatening a resort to armed force dr aiding a violating 
state itself violates the Pact. 


(c) The American Srctety of International Law 


At its Third Annal Meeting, 24 April 1909, the, American Society of 
International Law aDdvointed a zommittee for the codification of the prin- 
ciples of justice which should govern the intercourse cf nations in time of 
peace. Valuable reports were submitted by the ccmmittee to the So- > 
ciety, including the dctline of a Code of Internationa. Law, suggested by 
Professor Paul S. Reinsch. The First World War, however, interrupted 
the progress of the efarts at codification on the part of the Society. 

In 1925 the Amer-can Society created a Committee for the Progressive 
Codification of International Law in response to an invitation from the 
Secretary-General of the League of Nations requesting the codperation of 

48 International Law Association, geport of the Thirty-Highth Conference, 1934, p. 
XIL 

44 Ibid., 1934, p. 4. 


45 American Society of International Law, Procezdings, 1909, >. 263. 
46 Ibid., 1911, pp. 257-338. 
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the space with the Committee of -Experts appointed by the League to 
study the question o2 progressive codiication of international law. . The 
Committee. has consistently endeavoured to follow the progress made in 
official and unofficial efforts directed toward the codification of international 
law and has codperazed effectively with the Harvard Research in Inter- 
national Law. 


(a) Harvard Research in International Law 


In April, 1926, the Committee of Experts of the League of Nations drew 
up a list of eighteen topics as suitable for consideration. These points were 
considered by a new committee set up by the Assembly of the League of 
Nations, the Preparatory Committee, which submitted ‘‘schedules of points 
drawn up by the Preparatory Committee for submission to the Govern- 
ments.’’ After the arrouncement was made by the League of Nations that 
a codification conference would soon be held, it was felt by a group of law- 
yers and scholars in the United States that a scientific study of the topics 
proposed might be properly instituted in the United States. Due to the 
initiative of the faculty of the Harvard Law School, the Research in Inter- 
national Law was organized under the directorship of Professor Manley O. 
Hudson, and a grant of funds was secured for the purpose of conducting 
such an investigation. The Research Lad for its purpose the preparation 

. of draft conventions cn the subjects which had been placed on the agenda 
of the First Confereree for the Codificction of International Law called to 
meet.at The Hague in 1980. The first phase of the work of the Research 
in International Lar was devotec to, and drafts were published on, the 
following subjects: 


1. ationality, wita Richard Flournoy as Reporter; 

_2, Responsibility cj States for Inju-ies to Foreigners, with Edwin M. 
Borchard as Reporter; and 

3. Territorial Watzrs, with George Grafton Wilson as Reporter. 


‘In 1980 the Research published a Collection of: Nationality Laws of 
. Various Countries edited by Richard W. Flournoy and Manley O. Hudson. 

In 1930 the Harvard Research ee drafts on the following four 
subjects: 


1. Diplomatic Privileges and Immunities, with Jesse S. Reeves as Re- 
porter; 
2. Legal Position and Functions of Consuls, with Quincy Wright as 
Reporter ; 
3. Competence of Yourts in regard to Koreia Statea with Philip C. 
Jessup as Reporzer; and 
. 4, Piracy, with Jos oe W. Bingham as Reporter. 


‘ 
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In 1982 a volume was published containing a Collection of Piracy Laws 

of Various Countries, edited by Stanley Morrison, ani the following year 

the Research published a Collection. of the Diplomatic and Consular Laws 

and Regulations of Varicus Cowntries, edited by A. E. Feller and Manley 

©. Hudson. In 1932 the scope of the Harvard Research was extended to 
include the following subjects: 


1. Extradition, with Charles E. Burdick as noriets 


2. Jurisdiction with respect to Cone, with Edwin D. Dickinson as Re- 
porter; and 


3. Law of Treaties, with James W. Garner a as Reporter. 


, 


Finally in 1939 the Harvard. Research ee three drafts covering 
the following subjects: ** 


‘1. Judicial Assistance, with James Gratton Rogers and A. H. Feller as 
Reporters; 

2. Neutrality, with Philip C. Je essup as Reporter; and 

3. Rights and Daties of States in Cas2 of Aggression, with Philip C. 
Jessup as Repcrzer. 


In addition, a Ccllection of Neutrality Laws, Regulations and Treaties 
of Various Countrizs, edited by Francis Deák and Philip C. Jessup, ` was 
published. 

The individual studies on the topics selected ére in the form of draft . 
conventions, the articles of which are followed by extensive comments con- ` 
sisting of quotations from the opinins of writers, decisions of courts, na- 
‘tional legislations, and practice.. Practically all of these drafts also inélude 
extensive appendices giving extrazts from, and an analysis of, municipal 

, laws, treaties, and otker official documents. 


A - 
47 The draft convention and the Recognition of States was in the course of ‘preparation, 
but circumstances prevenced its completion, , 
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